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Charles  G.  Reeder,  Trustee,  Appellee,  v.  Herman  E.  Reeder^ 

Appellant. 

WILLS:     Trusts — ^Power  to  SeU.    A  deviee  to  trustees  to  hold  aud 

1  manage  the  property  for  a  named  purpose,  with  a  direction  that, 
when  said  purpose  Is  fulfllled,  "the  property  so  held  to  be  sold" 
and  the  proceeds  divided  among  named  remaindermen,  implied- 
ly invests  the  surviving  trustee  with  power  to  do  the  selling. 

TBUBT8:     Bonds.    A  bond  is  not  essential  to  the  exist^ice  of  a 

2  trust 

Appeal  from  Linn  Di9trict  Court, — John  T.  Moffit,  Judge. 

June  27,  1918. 

Action  to  construe  a  will  and  to  determine  the  power 
of  the  trustee  named  in  the  will.  Opinion  states  the  facts. 
— Affifmed* 

Vol.  184  lA.— 1 


2  Reeder  v.  Keedeu.  [184  Iowa 

Vrissmnn  dc  Linville,  for  appellaut. 

M,  D,  Porter,  for  appellee. 

Gaynor,  J.— On  the  8th  day  of  April,  1898,  one  P.  W. 
Reeder  died  testate,  leaving  surviving  him  a  wife  and  three 
sons,  Charles  G.  Reeder,  plaintiff  herein,  George  K.  Reeder, 

and  Herman  E.  Reeder,  the  defendant.    His 

^'  power  to  ™i*L '    ^'^^^  provided  that  all  his  just  debts  be  first 

fully   paid   and   satisfied,   and    then,   after 
making  some  bequests,  disposed  of  the  remainder  as  follows : 

*^All  the  remaining  portion  of  my  property  both  real 
and  personal,  possessed  at  the  time  of  my  death,  shall  be" 
turned  over  to  my  wife  and  my  son,  Charles  G.  Reeder,  they 
to  act  as  trustees,  and  as  such  to  hold  and  manage  the  same 
for  the  benefit  and  support  of  my  wife  during  her  natural 
life  the  same  as  if  I  were  living,  and  upon  her  death  the 
property  so  held  to  be  sold,  whenever  a  sale  can  be  made 
without  sacrifice  of  price,  and  the  proceeds  distributed  in 
equal  portions,  share  and  share  alike,  among  my  three  sons." 

In  the  will,  his  wadow  and  the  said  Charles  G.  Reeder 
were  named  as  executors,  and  as  such,  qualified  and  gave 
bond,  and  entered  upon  the  discharge  of  their  duties.  The 
widow  elected  to  take  under  the  will.  On  the  2d  day  of 
March,  1903,  the  widow  and  Charles  G.  Reeder  made  their 
report  to  the  court,  as  executors  of  the  will,  and  were  dis- 
charged ;  and  on  the  same  day,  the  court  confirmed  their  ap- 
pointment as  trustees  under  the  will,  and  as  such  they  con- 
tinued to  act  until  the  death  of  Sophia  K.  Reeder,  the  widow, 
in  1914,  and  Charles  has  continued  to  act  as  trustee  ever 
since.  A.11  the  real  estate  has  been  sold,  except  Lot  1  in 
Block  27,  and  the  adjoining  40  feet  of  Lot  2  in  Block  27,  in 
Cedar  Rapids,  Iowa;  and  the  plaintiff  claims  to  have  an  ad- 
vantageous offer  for  this  property. 

It  appears  that  doubts  have  arisen  as  to  the  right  of 
this  plaintiff,  as  trustee,  to  sell  the  real  estate.     This  action 
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is,  therefore,  brought  to  construe  the  will,  and  to  have  it 
judicially  determined  whether  the  will  gave  to  him  the  power 
which  he  has  exercised,  and  is  now  seeking  to  exercise,  in  the 
disposition  of  the  real  estate  owned  by  testator  at  the  time 
of  his  death;  whether,  under  the  will,  as  surviving  trustee, 
he  is  invested  with  power  to  sell  the  real  estate  and  distrib- 
ute the  proceeds  as  provided  in  the  will.  The  court  below 
adjudged  that  all  the  acts  of  Bophia  Reeder  and  the  plain- 
tiff, as  trustees,  and  all  acts  in  relation  to  the  real  estate 
done  after  the  death  of  Sophia  by  the  i)laintiff  as  surviving 
trustee,  were  within  the  powers  granted  them  in  the  will, 
and  ratified  and  confirmed  the  same,  and  further  ordered, 
adjudged,  and  decreed  that  the  plaintiff,  as  surviving  trustee, 
was  invested  with  the  power  to  sell  the  remaining  real  es- 
tate and  to  distribute  the  proceeds  as  provided  in  the  will. 
Prom  this  decree,  one  of  the  sons,  Herman  E.  Reeder,  ap- 
peals. 

P.  W.  Reeder  was,  at  the  time  of  his  death,  the  owner  of 
the  land  in  controversy.  He  had  a  right  to  make  such  dis- 
position of  it  as  to  him  seemed  best.  He  gave  to  his  wife  a 
life  estate  in  the  property,  appointed  his  wife  and  his  son 
trustees  to  hold  and  manage  it  during  her  life,  the  proceeds 
to  be  applied  to  the  support  and  maintenance  of  the  wife 
daring  her  life.  He  further  ordered  that,  upon  the  death  of 
his  wife,  the  property  should  be  sold  and  the  proceeds 
divided  among  his  children.  He  did  not  by  name  designate 
the  person  intended  by  him  to  make  the  sale.  He  seems  to 
have  had  special  confidence  in  the  son  Charles  G.,  and  gave 
him  the  power,  in  connection  with  the  wife,  to  hold,  control, 
and  manage  the  entire  estate  for  the  use  and  benefit  of  the 
wife  during  her  life.  He  ordered  the  property  sold,  upon  her 
death,  and  the  proceeds  divided.  He  made  no  specific  devise 
of  the  remainder  of  the  property.  His  intent  was  that  the 
title  to  the  property  should  not  pass  to  his  sons,  and  that 
someone  having  power  to  jmss  title  shouhl  sell. 
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In  construing  a  will,  it  has  been  frequently  said  that  the 
court  must  look  for  the  intention  of  the  testator.  The  pos- 
session and  management  of  this  estate  were  given  to  the  wife 
and  to  Charles  G.,  to  have  and  to  hold  during  her  life.  Up- 
on her  death,  her  life  estate  ceased.  Upon  her  death,  all 
power  to  act  further  as  trustee  in  the  management  of  the 
property  ceased.  No  one,  then,  of  the  parties  named  as 
trustee,  was  in  the  mind  of  the  testator  on  whom  the  duty  of 
selling  the  property  and  dividing  it  among  the  heirs  could 
rest,  except  Charles  Q.  The  property  was  to  be  sold  by 
someone.  He  did  not  invest  this  power  in  his  executors, 
though  he  named  executors  in  the  will.  The  will,  though 
not  aptly  worded,  conveys  to  the  mind  the  thought  ex- 
pressed, thus: 

"I  give  to  my  wife  a  life  estate  in  the  property.  I  ap* 
point  my  son  Charles  G.,  in  connection  with  my  wife^  trustee, 
to  manage  and  control  the  property  during  her  life,  for 
her  use  and  benefit.  Upon  her  death,  I  direct  my  sou 
Charles  to  dispose  of  the  property  and  divide  the  proceeds 
among  my  sons/' 

We  think  there  was  power  given  to  Charles  to  carry  out 
this  last  provision  of  the  will,  after  fully  performing  all  the 
conditions  imposed  upon  him  during  the  life  of  his  mother. 
It  is  true  that  power  limited  to  the  management  and  control 
of  the  estate  does  not  include  power  to  sell.  This  power 
must  be  found  in  the  will,  either  expressly  given  or  by  neces- 
sary implication.  We  think  the  manifest  intention  of  the 
testator  is  that  the  trustee  to  whom  the.  control  and  man- 
agement was  given,  was  the  one  in  whom  the  testator  in- 
tended to  vest  the  power  of  sale  and  distribution. 

Where,  in  lieu  of  a  distribution  of  the  property  held  by 
a  trustee,  a  direction  is  given  that  the  property  be  sold  and 
the  proceeds  distributed,  there  is  implied  a  power,  in  the  very 
direction  so  given,  to  sell  and  distribute  the  proceeds,  to  the 
end  that  the  purposes  of  the  will  may  be  made  effectual.    No 
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express  words  are  necessary  to  create  a  trust  No  technical 
language  is  necessary.  It  is  sufficient  if  the  intention  of  the 
testator  to  create  a  trust  is  sufficiently  evidenced  in  the  will. 

Upon  reading  this  will,  we  cannot  divest  our  minds  of 
the  thought  that  it  was  the  purpose  of  the  testator  to  make 
a  complete  and  full  disposition  of  all  his  property.  He  ap- 
pointed his  wife  and  Charles  trustees  of  the  property,  to 
manage  and  control  it  during  her  life  fol*  her  use  and  benefit, 
investing  her  with  a  life  estate  in  the  property,  the  property 
itself,  however,  to  be  held,  controlled,  and  managed  by  the 
trustees;  and  he  provided  that,  upon  the  death  of  the  wife 
for  whose  benefit  it  was  held  during  her  life,  it  should  be 
sold.  The  thought  suggested  is  of  a  continuing  power  upon 
the  death  of  the  wife  to  carry  out  the  further  provisions  of 
the  will  as  trustee;  to  sell  and  divide  the  proceeds.  The  pow- 
er of  sale  being  vested  in  the  trustee,  there  is  no  need  of  the 
intervention  of  any  court  to  enable  him  to  execute  the  trust. 
The  power  to  act  is  found  in  the  will.  We  cannot  believe 
that  it  was  the  purpose  of  the  testator  that  the  executors 
named  in  the  will  should  have  this  power,  for  the  reason 
that  it  is  manifest  that  the  power  of  sale  could  not  be  ex- 
ercised until  the  death  of  the  wife, — until  the  termination 
of  the  life  estate.  In  the  will  itself,  the  office  of  executor  and 
the  office  of  trustee  are  clearly  differentiated.  Upon  the  com- 
pletion of  the  duties  of  the  executors,  they  filed  their  report 
and  were  discharged.  At  the  same  time,  application  was 
made  for  a  confirmation  of  the  trusteeship,  and  it  was  con- 
firmed.   No  bond  was  required  by  the  will,  to  be  given.    A 

bond  was  not  essential  to  the  existence  of 

urrs .  n  b.  ^^^  trusteeship.  It  might  well  have  been  re- 
quired. Upon  proper  showing,  it  might  be  required.  The 
power  to  act  as  trustee  does  not  come  from  the  court,  but 
is  found  in  the  instrument  creating  it;  and  we  think  it  is 
found  in  this  instrument. 
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Construing  this  will  as  we  do,  we  think  the  judgment  of 
the  district  court  was  right,  and  must  be — Affirmed, 

Preston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Rice  &  Hutchins  St.  Louis  Shoe  Company,  Appellant,  v. 
L.  OiLVNSKY  &  Sons  et  al..  Appellees. 

SALES:    Mutual  Agreement  to  Rescind  after  I«08s  of  Bight.    A  re- 

1  turn  of  goods  to  the  seller,  at  a  time  when  the  buyer  has,  by 
his  delay  or  other  conduct,  wholly  forfeited  his  right  to  rescind, 
followed  by  a  mutual  agreement  that  the  seller  may  take  the 
goods  from  the  carrier  for  examination,  and  that  the  seller  will 
accept  the  return  of  the  goods  in  case  they  are  defective,  con- 
stitutes a  valid  rescission  by  agreement,  when  it  further  con- 
clusively appears  that  the  goods  were  defective,  as  claimed  by 
the  buyer. 

SAIiES:     Refusal  to  Accept  Return— Retention  by  Buyer.    A  buyer 

2  who  has  properly  rescinded  by  returning  the  goods  to  the  seller 
may,  upon  the  return  of  the  goods  by  the  seller,  hold  satd  goods 
'subject  to  the  orders  of  the  seller. 

Appeal  from  Folk  District  Court, — C.  A.   Dudley,  Judge. 

March  12,  1918. 

Heubaring  Denied  June  27,  1918. 

Action  on  account  for  merchandise.  Verdict  bv  direc- 
tion  of  the  court  for  a  x)art  only  of  plaintilT's  demand. 
Plaintiff  appeals. — Affirmed. 

George  Wamhaeh,  for  appellant. 

Parsons  d  Mills,  for  appellees. 

Stevens,  J. — Defendant  purchased  a  quantity  of  shoes 
of  plaintiff  in  December,  1914,  which  were  delivered  in  Febru- 
ary, 1915.    Upon  receipt,  defendant  reniov(Hl  the  shoes  from 
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the  packing  eases,  placed  its  stock  numbers 
1.  Sales  :  mutual    on  the  soles  thereof,  and  placed  them  in 

agreemPDt  to  '  *^ 

i^of  right       Stock,  ready  for  sale.     Sales  were  made  in 

April,  May,  and  June,  of  fifty  pairs,  in  all. 
The  shoes  proved  unsatisfactory,  and  defendant  claims  they 
were  defective  in  vrorkmanship  in  several  particulars.  The 
invoice  price  of  the  shoes  was  paid  shortly  after  their  receipt 
by  defendant,  and  about  the  12th.  of  June,  the  portion  of  the 
shoes  then  on  hand  was  returned  to  plaintiff, — defendant,  at 
the  same  time,  advising  plaintiff  of  the  defective  condition  of 
the  shoes  and  of  the  return  thereof.  Later,  they  were  re- 
shipped  to  defendant,  and  have  since  been  stored  in  its  ware- 
house. I^ter,  defendant  purchased  another  bill  of  shoes  of 
plaintiff,  and  this  action  is  on  the  account  therefor.  De- 
fendant pleaded  rescission  of  the  former  contract  of  sale, 
and  demanded  credit  on  the  account  in  suit  for  the  value 
of  the  goods  returned. 

I.  Appellant  argues  that  the  attempted  rescission  of  the 
defendant  cannot  avail  him  as  an  offset  to  plaintiff's  claim, 
for  the  reason  that,  upon  receipt  of  the  shoes,  defendant  re- 
moved the  same  from  the  boxes,  marked  them  upon  the  soles 
with  its  stock  number,  placed  them  in  stock,  retained  them 
for  an  unreasonable  time  after  the  alleged  defects  were  dis- 
covered, and  did  not  return  or  offer  to  return  all  of  the 
shoes  purchased,  or  to  place  plaintiff  irv  statu  quo;  that  no 
claim  is  made  that  the  shoes  were  warranted,  or  that  the  sale 
was  accomplished  by  fraud. 

Whatever  merit  the  contention  here  made  might  have 
generally  in  pases  of  rescission,  it  is  not  controlling  under 
the  facts  in  this  case.  It  is  immaterial,  under  the  evidence, 
whether  defendant  had  the  right,  at  the  time  the  shoes  were 
returned,  to  rescind  the  sale  or  not.  Rescission  can  always 
be  effected  by  agreement  of  the  parties.  The  duty  to  return, 
or  offer  to  return,  the  goods  within  a  reasonable  time  after 
the  fraud  or  breach  of  warranty  is  discovered,  and  to  place 
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the  Jseller  in  Hutu  quo,  ift  for  his  benefit,  and  may  be  waive<l. 
(Jn  the  day  the  shoes  were  returned,  defendant  wrote  plain- 
tiffs a  letter,  advising  them  that  the  shoes  were  heiufi^  re- 
turned for  the  reason  that  same  were  defective  in  several 
particulars  mentioned,  and  asking  reimbursement  of  the  pur- 
chase price.  Enclosed  with  the  letter  was  an  itemized  state- 
ment of  the  shoes  returned,  from  which  it  clearly  appeared 
that  only  a  part  of  those  purchased  were  included.  Plaintiff, 
in  answer  to  this  letter,  wrote  defendant  as  follows: 

**If  you  will  write  us  a  letter  advising  us  that  we  ar%* 
privileged  to  examine  these  shoes,  and,  if  we  do  not  find  them 
as  you  represent  th^m,  that  we  are  privileged  to  return  them 
to  you,  we  will  be  very  glad  to  take  them  in  from  the  depot. 
If  the  shoes  are  wrong,  we  shall  very  cheerfully  acknowledge 
it,  and  give  you  proper  credit'- 

Defendant  granted  plaintiff's  request  to  remove  the 
goods  for  the  purpose  of  examination.  It  is  admitted  by 
plaintiff,  in  its  reply  to  defendant's  answer,  that  the  goods 
were  taken  from  the  carrier  and  examined ;  but  it  is  averre<l 
that  they  were  not  in  the  condition  represented  by  defendant 
in  its  letter  referred  to  above.  The  evidence,  however,  of- 
fered by  defendant  leaves  no  doubt  that  the  shoes  were  de- 
fective in  substantially  all  the  particulars  represented. 

No  objection  to  defendant's  failure  to  vt^turn  all  of  the 
goods,  or  to  do  so  at  an  earlier  date,  was  offei'ed  by  plain- 
tiffs; and  they  specifically  agreed,  in  consideration  of  the 
privilege  of  removing  same  from  the  possession  of  the  car- 
rier for  the  purpose  of  examination,  to  credit  defendant 
therefor  if  the  shoes  were  found  to  be  as  represented  by  de- 
fendant in  its  letter.  This  arrangement  necessarily  waived 
any  right  to  insist  upon  a  prompt  return  of  the  goods,  or 
that  plaintiff  be  placed  in  statu  quo.  The  privilege  of  ex- 
amining the  goods  was  solicited  by  plaintiff,  and  obtained 
upon  its  representation  that,  if  the  shoes  were  in  the  condi- 
tion stated  in  defendant's  letter,  credit  would  be  given 
therefor. 
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Defendant,  apparently,  was  a  customer  of  plaintiff's, 
and  had  bought  shoes  before,  and  also  after,  the  lot  in  ques 
tion.  No  e\ddence  was  offered  on  the  part  of  plaintiff  tend- 
ing to  show  that  the  shoes  were  not  as  represented  by  de- 
fendant in  its  letter  of  June  12th,  and  thp  undisputed  evi- 
dence is  that  they  were  defective  in  the  particulars  therein 
pointed  out,  as  well  as  in  other  respects.  It  is  significant, 
in  this  connection,  that  plaintiff  returned  the  goods  to  the 
defendant  without  formally  advising  of  its  action,  or  of  the 
results  of  its  examination,  although  defendant  thereafter 
sought  to  be  informed  whether  plaintiff  had  examined  the 
goodSy  and  why  same  were  returned.  Defendant's  requests 
for  information  were  ignored,  and  demand  was  made  for  the 
payment  of  the  account  in  suit. 

At  the  close  of  defendant's  evidence,  counsel  for  plain- 
tiff moved  the  court  to  direct  a  verdict  in  its  favor  for  the 
full  amount  asked.  The  motion  was  overruled.  Counsel 
then  refused  to  proceed  further  with  the  trial  of  the  case, 
and  elected  to  stand  upon  the  motion.  Thereupon,  the  jury 
was  directed  to  return  a  verdict  for  the  plaintiff  for  |50.35. 
Proper  exceptions  were  preserved  by  counsel  for  plaintiff  to 
the  court's  ruling  upon  the  motion  for  verdict,  its  direction 
to  the  jury,  and  to  the  judgment  entered. 

Plaintiff  was  not  entitled  to  a  verdict  bv  direction  of  the 
court  for  the  amount  claimed.  The  agreement  to  credit  de- 
fendant with  the  goods  returned,  if,  upon  examination,  they 
were  found  to  be  in  the  condition  represented  by  defendant 
in  its  letter  advising  that  the  shoes  had  been  returned,  was 
binding  upon  plaintiff.  Defendant  had  the  right  to  assume, 
when  privilege  of  examining  the  shoes  was  granted,  that 
plaintiff's  reiiuest  therefor  was  in  good  faith.  It  is  true, 
plaintiff  averred  in  its  reply  that  the  shoes  were  not  as  repre- 
sented in  defendant's  letter,  but  it  offered  no  evidence  in 
support  thereof.  The  record  as  it  stood  at  the  close  of  de- 
fendant's evidence,  conclusively  showed   tlie  defective  con- 
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dition  of  the  shoes.  Upou  this  state  of  the  record,  defendant 
was  entitled  to  credit  for  the  amount  allowed  by  the  court, 
and  the  judgment  rendered  in  plaintiff's  favor  was  for  the 
correct  sum. 

The  contention  of  counsel  for  plaintiff  that,  because 
defendants  retained  the  shoes  after  thev  were  returned  by 
plaintiff,  and  bought  others,  they  are  estopped  to  insist  upon 

the   claimed    rescission,    is   not  persuasive. 

^'  fu^af  to  M-         The   defendant   notified    plaintiff   that   tho 

retention  by        goods  were  held  subject  to  its  order.     It  wa.s 

buyer.  .  .         .  .         t 

not  necessary  for  it  to  again  ship  them  to 
plaintiff,  or  to  refrain  from  purchasing  other  goods.  De 
fendant  waived  no  right  in  doing  so,  and  no  estopjwl  was 
created  thereby. 

No  ground  for  reversal  appearing,  the  judgment  of  the 
lower  court  is — Affirmed, 

Preston,  C.  J.,  Evans  and  Gaynor,  JJ.,  concur. 


Nancy  Belle  Richet,  Appellee,  v.  SovBRBUiN  Camv  of  the 
Woodmen  of  the  World,  Appellant. 

INSURANCE:      tJm-easonable    Changes    in    By-Laws.      An    advance 

1  agreement  by  an  insured  in  a  fraternal  benefit  certificate,  to  be 
bound  by  future  changes  in  the  constitution  and  by-laws  of  tho 
society,  does  not  authorize  a  change,  after  the  insured  has  dis- 
appeared, which  provides: 

1.  That  disappearance  of  the  Insured  shall  create  no  presump- 
tion of  death  until  it  has  .continued  for  a  period  of  time  equal 
to  his  life  expectancy  at  the  time  of  disappearance;  and 

2.  That,  in  case  of  disappearance,  no  liability  shall  attach  un- 
der the  certificate,  unless  payments  of  assessments,  dues,  etc., 
are  continued  up  to  the  close  of  such  member's  life  expectancy. 

INSURANCE:       Illegal    Assessments — Payment — ^Effect.      Payment, 

2  for  a  time,  of  illegal  assessments,  works  no  estoppel  to  refuse 
to  continue  to  pay  such  illegal  exaction. 

ESTOPPEL:     Taking  Advantage  of  One's  Own  Wrong.     One  may 

3  not  insi.st  that  another  do  a  certain  thing,  and  then,  when  such 
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other  has  complied,  base  any  estoppel  thereon.    So  held  as  to 
the  payments  of  illegal  insurance  assessments. 

IK8UBAKCE:    tJneqnivocaa  Denial  of  Uability— Waiver.    An  insur- 

4  er  who,  upon  receipt  of  proof  of  death  arising  by  presumption 
of  unexplained  absence,  unequivocally  plants  himself  upon  the 
claim  that  proof  of  actual  death  alone  will  satisfy  the  policy, 
may  not  thereafter  complain  that  the  submitted  proofs  of  death 
were  not  sufficiently  specific. 

DEATH:     Unexplained  Absence.    An  unexplained  absence  of  seven 

5  years  from  one's  usual  place  of  abode  raises  a  presumption  of 
death  at  some  time  during  said  seven  years — a  presumption 
which  has  the  force  and  effect  of  substantive  evidence. 

IKSDBAKCE:     Beneficiary— ''Dependent.*'     The  fact  that  an  in- 

6  sured,  an  orphan,  livM  at  the  house  of  his  aunt  by  marriage, 
and  made  such  place  his  home  for  many  years,  does  not  consti- 
tute the  aunt  a  ''dependent,"  within  the  meaning  of  a  contract 
provision  permitting  a  ''dependent'*  to  be  a  beneficiary.  (And 
see  Sees.  1789,  1824,  Code,  1897.) 

INSUKAMOE:      Beneficiary — "Relative** — Aunt    by    Afibaity.      An 

7  aunt  by  affinity  may  be  a  legal  beneficiary  in  an  assessment  cer- 
tificate of  insurance,  she  being  a  "relative,"  within  the  meaning 
of  the  statute  which  declares  who  may  be  beneficiaries.  (See 
Sees.  1789,  1824,  Code,  1897.) 

nrSURANCE:    Prohibited  Beneficiary.    Incapacity  on  the  part  of  a 
S    person  to  be  a  legal  beneficiary  may  not  be  waived  by  the  in- 
surer. 

APPEAL  AND  BBBOB:    Improper  Form  of  Judgment.    One  may  not 

9    for  the  first  time  on  appeal  complain  that  a  judgment,  fairly 

conformal)le  to  the  prayer,  was  for  a  specified  sum,  when  it 

ought  to  have  been  in  the  form  of  an  order  for  the  levy  of  an 

assessment. 

Appeal  from  Polk  District  Court. — W.  S.  Ayrbs,  Judge. 

June  27,  1918. 

The  plain tift  had  a  recovery  as  beneficiary  of  a  cer- 
tificate issued  by  the  defendant,  and  it  appeals. — Affirmed. 

Arthur  H.  Btvrneti  and  Frank  H.  Dewey,  for  appellant. 

C.  8.  Cooter,  for  appellee. 
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HaLtInger,  J.— 1.  lu  March,  1895,  the  defendaut  iBHued 
a  benefit  certificate  to  one  Harry  A.  Riohey.  This  certificate 
was  accepted  with  a  provision  that  the  same  should  be  lia- 
ble to  forfeiture  if  the  assured  should  fail 
*•  uMcMonabie  ^^  complj  with  the  "conditions,  constitu- 
by5£w'.  ^         tions,  fundamental  laws  and  such  by-laws 

as  are  or  may  be  adopted"  by  the  insuring 
society.  Some  four  years  after  what  is  claimed  to  be  the 
disappearance  of  Richey,  the  by-laws  were  made  by  the  so- 
ciety which  provide  that  it  shall  be  a  binding  condition  of 
the  certificate  that: 

"The  absence  or  disap])earance  of  the  member  from  his 
last  known  place  of  residence  for  any  length  of  time  shall 
not  be  sufficient  evidence  of.  the  death  of  such  member, 
and  no  right  shall  accrue  under  his  certificate  of  membership 
to  a  beneficiary  or  beneficiaries,  nor  shall  any  benefits  be  paid 
until  proof  has  been  made  of  the  death  of  the  member  while 
in  good  standing.  The  absence  or  disappearance  of  the 
member  herein  named,  whether  admitted  heretofore  or  here- 
after, from  his  last  known  place  of  residence,  and  unheard 
of,  shall  not  be  regarded  as  any  evidence  of  the  death  of  such 
member  nor  give  or  create  any  right  to  I'ecover  any  benefiti* 
on  any  certificate  or  certificates  issued  to  such  member,  or 
on  account  of  such  membership,  in  the  absence  of  the  proof 
of  his  actual  death,  aside  from  and  unassisted  by  any  pre- 
sumption arising  by  reason  of  such  absence  or  disappear- 
ance, until  the  full  time  of  his  life  expectancy  at  the  time  he 
disappears,  according  to  the  Carlyle  Table  of  Life  Expec- 
tancy, as  compiled,  and  then  only  in  case  all  assessments, 
dues,  special  assessments  and  all  other  sums  now  or  here- 
after  required  under  the  laws  of  the  state,  be  paid  on  behalf 
of  such  member  within  the  time  required  until  the  expiration 
of  the  term  of  such  life  expectancy.  And  the  conditions  of 
this  certificate  shall  operate  and  be  construed  as  a  waiver 
of  any  statute  of  any  state  or  country,  of  any  rule  of  the 
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common  law  or  any  state  or  country  to  the  contrary." 

The  appellant  contends  that  this  change  in  by-laws  is 
binding.  The  trial  court  held  otherwise.  Upon  the  decision 
of  this  question  depends  whether  many  things  urged  in  argu- 
ment pro  and  con  need  consideration. 

There  are  many  decisions — quite  a  few  in  our  own  re- 
ports— ^wherein  changes  of  by-laws  made  after  the  insurance 
first  becomes  effective  are  upheld,  on  the  ground  that  the 
change  made  is  a  reasonable  one^  there  having  been  an  ad- 
vance agreement  to  be  bound  by  future  changes.  In  the 
case  before  us,  there  was  such  an  advance  agreement.  But 
all  this  is  not  controlling.  For,  here,  the  question  is  whether, 
though  future  changes  are  authorized  by  contract,  a  change 
which  is  either  unreasonable  or  violates  the  public  policy  of 
the  state  can  be  sustained,  and  whether  the  change  asserted 
here  is  either  unreasonable  or  violative  of  statute  or  public 
policy. 

II.  There  was  an  advance  agreement  that  the  obliga- 
tion of  the  society  was  conditioned  upon  compliance  by  the 
member  with  the  "conditions,  constitutions,  fundamental 
laws  and  such  by-laws  as  are  or  may  be  adopted"  by  the 
society.  But  it  remains  to  be  seen  what  the  scope  of  such  an 
advance  agreement  is.  All  by-laws  must  be  reasonable,  and 
consistent  with  the  general  principles  of  the  law  of  the  land ; 
and  these  are  to  be  determined  by  the  courts  when  a  case  is 
properly  before  them.  Bacon  on  Benefit  Societies  (1888), 
Section  82.  An  expressly  conferred  power  to  enact  by-laws 
makes  a  change  binding  only  as  to  benefits  derived  from  mere 
membership,  and  not  as  to  an  independent  contract  made 
with  the  association.  Farmers  Mut,  Hail  Ins.  Co,  v.  Slattery, 
115  Iowa  410.  An  amendment  of  a  by-law  in  a  hail  insur- 
ance policy  which  exempts  the  company  from  liability  for 
loss  occasioned  by  the  blowing  of  snow  and  hail,  is  not  bind- 
ing. It  introduces  new  terms  and  conditions  into  the  orig- 
inal contract  which  will  bind  the  insured  only  if  he  assents 
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thereto.  Jorrdoti  v.  Iowa  Mut,  T,  Ins,  Co,,  151  Iowa  73.  We 
say,  in  Fort  v,  louu  Legion  of  Honor ,  146  Iowa  183,  at  195, 
that  '*many  courts  have  held  that,  even  where  there  is  an 
agreement  on  the  part  of  the  assured  to  be  bound  by  subse- 
quent changes,  tlie  society  cannot  make  essential  amend- 
ments affecting  the  rights  of  the  insured  as  the  holder  of  a 
benefit  certificate." 

A  change  which  operates  to  raise  an  a^essment  must 
be  a  reasonable  one.  2  (Foley's  Briefs  on  Insurance,  1019. 
Mere  general  consent  that  the  constitution  and  by-laws  may 
be  amended,  will  not  authorize  a  change  that  destroys  the 
vested  right  of  the  assured  under  his  contract,  by  subjecting 
him  to  a  greater  rate  of  assessment  than  the  contract  calls 
for.  ,S'trau88  v.  Mutual  R,  F,  L,  Assn,,  128  N.  C.  465  (39  H. 
E.  55)  ;  Pearson  v.  Knight  Templars,  114  Mo.  App.  28,3  (89 
S.  W.  588).  So  of  one  scaling  the  certificate  materially. 
Fort  i),  low  a  Legion  of  Honor,  146  Iowa  183,  at  195;  Wuer- 
fler  V,  Trustees,  etc,,  Druids,  IKJ  Wis.  19  (92  N.  W.  433)  ; 
Supreme  Couuril  v.  Batte,  34  Tex.  Civ.  App.  456  (79  8.  W. 
629.)  Such  advance  agreement  may  not  reasonably  be  con- 
strued into  an  assent  in  advance  to  any  change  which  the  in- 
surer ma}^  see  fit  to  make  in  its  constitution  or  laws,  for  in- 
stance such  as  materially  lessen  the  value  of  the  policy  by 
reducing  the  amount  of  the  indemnity  which  its  terms  prom- 
ise to  pay.  Knight  Templars  r.  Jarman,  (C.  C.  A.)  104  Fed. 
638.  It  does  not  authorize  a  reduction  of  the  benefit  agreed 
upon.  Gaut  v,  American  Legion  of  Honor,  107  Tenn.  603  (55 
L.  R.  A.  465)  ;  Pokrefkg  v,  Detroit  Firemen's  Fund  Assn., 
121  Mich.  456  (80  N.  W.  240)  ;  Supreme  Council  v.  Oetz, 
|(\  (\  A.)  112  Fed.  119.  It  has  l)een  lield^  notwithstanding 
advance  agreements  to  be  bound  by  changes,  to  be  an  inef- 
fective change  where,  as  to  one  who  had  the  right  to  en- 
gage in  the  occupation  of  a  freight  brakeman  at  the  time  he 
joined  a  society,  an  amendment  provided  he  should  forfeit 
his  membership  certificate  if  he  engaged  in  that  work.     In 
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Olson  V.  Ctmrt  of  Honor,  100  Minn.  117  (110  N,  W.  374), 
the  certificate  provided  that  there  might  be  a  liability 
where  a  suicide  was  committed  while  the  assured 
was  insane,  if,  at  the  time,  he  was  under  treat- 
ment for  insanity.  It  was  held  that  an  amendment  which 
limiterl  the  benefit  in  all  cases  of  suicide  to  5%  of  the  face  of 
the  certificate  for  each  year  that  the  assuretl  had  been  con- 
tinuously a  member,  was  void  for  being  unreasonable. 

The  most  that  appellant  may  claim  is  that  it  is  very 
generally  held  that  a  by-law  which  interferes  with  no  vested 
right,  and  relates  merely  to  procedure,  or  merely  provides  a 
role  of  evidence,  is  reasonable;  We  have  held  thei-e  may  Ik* 
an  amplification  of  by-laws  existing  when  the  insurance  is 
effected,  so  long  as  such  change  does  not  materially  alter 
the  effect  of  the  original  provision, — such  as  that  there  shall 
be  a  forfeiture  if  there  be  an  intemperate  use  of  intoxicants 
(Ury  V,  Modern  Woodmen  of  America,  149  Iowa  706)  ;  and 
that  a  by-law  which  merely  and  reasonably  defines  what  is 

•r  1-  t, 

to  constitute  a  broken  leg,  for  which  the  association  shall 
be  liable,  is  not  unreasonable.  Wherefore,  such  change  in 
by-law  will  be  sustained,  where  there  is  an  advance  agree- 
ment to  be  bound  by  future  enacted  by-laws.  Rosh  v.  Modern 
Brotherhood  of  Afueriea,  120  Iowa  692.  Is  the  change  we 
are  considering  such  an  unreasonable  one  as  that  it  is  not 
effective  despite  advance  agreement  that  future  changes  may 
be  made?  It  certainly  is  as  much  so  as  the  ones  held  inef- 
fective in  the  cases  to  which  we  have  referred.  The  change 
which  the  association  asserts  to  be  a  binding  one  engrafts 
upon  the  original  agreement  a  condition  that,  although  tho 
law  of  the  state  makes  disappearance  for  a  stated  time  pre- 
sumptive evidence  that  the  assured  has  dieil,  such  statute 
Hhall  not  be  effective,  and  that,  moreover,  no  payment  shall 
be  due,  no  matter  how  long  the  disappearance  has  continued, 
unless  the  x)remiums  be  paid  for  the  number  of  years  whicli 
form  the  expectancy  of  the  assured.     In  the  instant  case. 
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this  means  that,  unless  proof  of  actual  death  becomes  ayail- 
able,  payments  under  the  certificate  sued  on  by  plaintiff 
would  have  to  continue  for  nearly  40  years  yet,  and  possibly 
for  a  time  many  years  longer  than  there  would  have  been 
obligation  to  pay  under  the  conditions  of  the  certificate  as  it 
stood  originally.  It  does  not  seem  to  be  strained  to  say  that 
such  a  change  is  so  unreasonable  as  that  it  was  never  in- 
tended to  be  covered  by  the  general  advance  agreement  to  be 
bound  by  future  changes,  and  that,  as  plaintiff  pleads,  to  up- 
hold the  amendment  is  violative  of  statute  and  public  policy. 

1 

It  was  held  in  MoLaughlm  v.  Sovereiffn  Cwm/p  W.  0.  W., 
97  Neb.  71  (149  N.  W.  112),  wherein,  <m  a  similar  advance 
agreement,  a  similar  change  in  by-laws  was  asserted  to  be 
valid,  that,  where  such  by-law  is  adopted  during  the  unex- 
plained absence  of  the  assured,  such  by-law  may  not  be  as- 
serted without  evidence  on  part  of  the  insurer  that  the  in- 
sured was  living  when  such  by-law  was  adopted;  and  in 
Samherg  v.  Kmghfta  of  the  Modern  Maccaheea,  158  Mich.  668 
(123  N.  W.  25),  that  a  by-law  such  as  the  one  before  us  is 
void  for  being  against  public  policy,  where  the  effect  of  it 
is  to  render  ineffectual  a  statute  provision  providing  that  a 
person  disappeanng  and  his  whereabouts  remaining  un- 
known for  seven  years  shall  be  presumed  to  be  dead,  and 
that  the  beneficiary  proving  the  disappearance  of  the  member 
and  a  failure  to  hear  from  him  for  over  seven  years  is  en- 
titled to  recover. 

In  Olson  V.  Modem  Woodmen  of  America^,  182  Iowa 
1018,  a  change  in  by-laws  was  made  after  the  assured  had  dis- 
appeared. The  by-law  provided  that  no  lapse  of  time  or  ab- 
sence or  disappearance  on  part  of  any  member  heretofore  or 
hereafter  admitted,  without  proof  of  actual  death  while  in 
good  standing,  should  entitle  the  beneficiary  to  recover  except 
as  hereinafter  provided,  to  wit:  that  the  disappearance  or 
long-continued  absence  of  any  member,  unheard  of,  shall  not 
be  regarded  as  evidence  of  death  or  give  any  right  to  recover 
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on  any  benefit  certificate  heitetofore  or  hereafter  issued  until 
the  full  term  of  the  member's  expectancy  of  life  according  to 
the  National  Fraternal  Congress  table  of  mortality  has  ex- 
pired, within  the  life  of  the  benefit  certificate  in  question. 
We  held  that  this  by-law  could  not  be  sustained,  because  it 
is  unreasonable. 

It  may  be  conceded  that  a  provision  like  the  one  before 
us  has  been  upheld  in  McQovern  v.  Brotherhood,  31  Ohio  C. 
G.  243,  the  decision  in  which  was  aflflrmed  by  the  Supreme 
Court  of  Ohio.  It  may  further  be  conceded  that  a  change 
similar  to  the  one  under  consideration  here  was  upheld  in 
Kelly  V,  Supreme  Counoil^  46  App.  Div.  79  (61  N.  Y.  Supp. 
394).  And  it  is  true  this  case  is  mentioned  in  Roeh  v. 
Business  Men's  Prot.  Assn.,  164  Iowa  199,  but  true  as 
well  that  it  is  merely  cited,  and  there  is  neither  ap- 
proval nor  disapproval.  We  decline  to  be  controlled  by 
these.    We  hold  that  this  change  in  by-law  is  ineffective. 

III.  The  defendant  urges  that,  because  the  plaintiff 
continued  to  pay  dues  and  assessments  on  the  certificate, 
she  has  elected  to  comply  with  the  terms  of  the  changed 

by-law,  and  is  now  estopped  from  making 
2.  iHsnEANoi:         any  claim  for  benefits  until  the  expiration  of 


men?:'e^t       ^^^  expectancy  of  Harry  Richey,  as  shown  by 

his  age  at  the  time  of  his  entry.  The  defen- 
dant was  either  entitled  to  have  these  payments  made  when 
they  were,  or  it  was  not.  If  it  had  the  right  to  receive  them, 
th€  plaintiff  was  not  estopped  to  claim  payment  of  the  cer- 
tificate because  she  had  done  what  she  was  required  to  do. 
If  the  society  was  not  entitled  to  these  payments,  the  fact 
that  ill^al  exactions  were  submitted  to  for  a  time  will  not 
create  an  estoppel  to  discontinue  such  exactions;  because, 
as  said  in  Qihson  v,  Iowa  Legion  of  Honor,  178  Iowa  1156, 
otherwise  the  wrongdoer  would  profit  by  his  own  wrong, 
coupled  with  the  fact  that  his  wrongful  demands  were  ac- 
ceded to.    Moreover,  it  is  held  in  the  same  case  that  such  an 

Vol.  184  IA.~2 
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estoppel  cannot  exist,  unless  niakin(2:  the  payments  to  the 
society  induced  some  change  of  position  on  its  part ;  and  that 
factor  is  not  present  in  this  case.  We  hold  that  the  pay- 
ments constitute  neither  an  acquiescence  in  the  changed  by- 
law nor  an  estoppel  in  any  form  upon  the  plaintiff. 

Be  that  as  it  may,  the  society  could  esto])  itself  to  urge 
the  making  of  these  payments  as  a  defense  if  its  agents  in- 
duced the  making  of  these  payments  after  both  parties  knew 

that  the  assured  had  disappeared.    The  evi- 
takST/'^ad-         dcuce  fairly  establishes  that  such  payments 

vantage  of  -     •»         t 

one's  own  wei'c  SO  induced. 

wrong. 

JV.  Our  holding  that  the  change  in  by- 
law is  not  effective  disposes  of  the  defense  that  there  was 
a  failure  to  make  required  j^roof  of  loss,  or,  in  other  w*ords, 
a  failure  to  prove  actual  death.     Proof,  basing  the  claim 

upon  disappearance,  was  made,  but  in  a 
4.  Insurance:         somewhat  loose  wav.    That,  however,  is  not 

unequivocal 

uy''?*waiverf^""    "^'^^^^'^'i^-    The  defendant  unet^ui vocally  took 

the  position  that  it  was  under  no  liabilit} 
until  actual  death  were  shown  or  until  after  payments  were 
made  foi*  the  full  term  of  the  expectancy.  We  think  that  the 
proof  was  not  required  to  go  beyond  showing  such  disap- 
pearance as  will  raise  a  presumption  of  death,  and  that,  at 
all  events,  different  and  further  proof  was  waived.  See  Bchl- 
mer  v.  Grand  Lodge  A,  O.  U.  W,,  109  Minn.  305  (123  N.  W. 
1071)  ;  Gibson  r.  Towa  Legion  of  Honor,  178  Iowa  1150;  and 
Xieholas  i\  Io\oa  Merch.  3fvt.  Ins,  Co.,  135  Iowa  202. 

V.  We  think  that  the  evidence  here  was  sufficient  to 
raise  a  presumption  of  death,  and  are  of  opinion  that  this 
holding  is  sustained  by  Modern   W.  of  A.   r.   Oerdom,  T2 

Kan.  391   (82  Pac.  1100)  ;  }fagness  r.  Mod- 

6.  Death  :  nnex-     ^m  Woodmen,  140  lowa  1 ;  Tisdale  r.  To??- 

sence.     *  *  neeticut  Muf.  L,  Tns.  Co.,  20  Iowa  170  and  2H 

lowa  12;  8  Ruling  Case  I^iw,  707  et  seq.  We 
have  no  fault  to  find  with  the  holding  of  Tlit::  r.  Ahlgrrn,  170 
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111.  60  (48  N.  E.  1068).  The  evidence  in  that  case  falls  far 
short  of  having  the  weight  of  that  in  this  record.  Fair  ef- 
fect of  that  here  is  that,  during  all  former  absence,  the  as- 
sured had  established  a  well-formed  habit  of  writing  at  fre- 
quent intervals  to  the  plaintiff,  his  aunt, — who  had,  to  a 
f^T&it  extent,  taken  the  place  of  his  mother, — but  when  he 
left  for  the  last  time,  he  failed  to  advise  her  of  his  where- 
abouts; that  inquiiy  made  failed  to  get  any  information  of 
him  or  of  his  being  alive;  and  that,  contrary  to  said  habit,  he 
was  not  heard  from  the  last  time  for  during  more  than  seven 
years'  absence.  No  reason  appears  why  he  should  change 
his  habit  of  writing  to  his  aunt,  or  why,  if  alive,  he  should 
not  return  to  his  home  and  hers  as  he  had  in  the  past;  and 
he  left  his  suitcase  behind.  He  was  of  good  habits  and 
"straight"  and  steady. 

A  presumption  of  death  does  arise  from  the  contin- 
ued and  unexplained  absence  of  a  person  from  his  home  or 
place  of  residence  for  seven  years,  where  nothing  has  been 
heard  from  or  concerning  him  during  that  time  by  those  who, 
were  he  living,  would  naturally  hear  from  him;  and  in  such 
case  the  presumption  is  that  the  absentee  died  some  time 
during  the  first  seven  years  of  his  unexplained  absence. 
McLaughlin  v.  Sovereign  Camp  W.  o!  \\\,  97  Neb.  71  ( 149 
N.  W.  112).    Undisputed  evidence  that  a  man  has  been  ab- 
sent from  home  and  unheard  of  for  17  years,  although  his 
family  have  continued  to  reside  in  the  same  place,  will  war 
rant  the  conclusion  that  he  is  dead ;  and  his  wife  is  entitled 
to  dower  in  his  lands.    Sherod  t\  Eirell,  104  Iowa  253.    These 
holdings  are  not  in  conflict  with  l!^eed8  r.  Grand  Lodge  A,  O. 
V.  W.,  93  Iowa  175,  which  merely  holds  that,  where  the  cir- 
cumstances indicate  an  absconding  for  an  illegal  purpose, 
there  is  no  presumption  of  death  by  reason  of  the  fact  that 
the  party  has  not  been  heard  from  in  seven  years;  that,  at 
any  rate,  it  will  not  l)e  presumed  he  died  within  two  years 
after  disappearance,  so  as  to  render  valid  an  insurance  i)ol- 
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icy  which  lapses  at  the  eud  of  the  said  two  years  for  non- 
payment of  dues  and  assessments. 

It  may  be  conceded  that  continued  and  unexplained 
absence  for  seven  years,  while  sufficient  to  create  the  pre- 
sumption of  death,  carries  with  it  no  presumption  as  to  the 
time  of  death  in  the  seven  years.  But  that  is  not  material. 
If  the  assured  died  at  any  time  within  the  seven  years,  the 
death  would  create  liability  on  the  certificate. 

Nor  can  we  see  how  it  is  material  that  unexplained  ab- 
sence for  seven  years  does  not  establish  actual  death,  but 
merely  a  presumption  of  death.  If  the  presumption  remains 
unrebutted,  for  all  practical  pur[)ose8  actual  death  is  sbown. 
VI.    We  hold  that  plaintiff  may  not  recover  because  of 
the  contract  provision  which  authorizes  a  dependent  to  be 
made  a  beneficiary.    We  do  not  think  she  is  made  such  de- 
pendent by  the  mere  fact  that  the  assured 
6.  ivsubancb:         lived  in  her  house  and  made  it  his  home  there 
••depe^ent.'*'        for  many  years;  that  his  father  and  mother 

are  both  dead ;  and  that  he  came  to  live  with 
plaintiff  after  the  family  of  his  parents  was  thus  broken  up; 
and  that  he  was  a  member  of  the  family  for  about  ten  years ; 
nor  by  the  fact  that  it  was  testified  to,  under  objection,  that 
assured  "contributed  a  part  of  the  money  he  earned  to  me." 
Nor  do  we  think  that  Royal  League  v.  Shields,  251  III.  250 
(96  N.  E.  45),  or  McCarthy  v.  Supreme  Lodge  N.  E.  0.  P., 
153  Mass.  314,  run  contrary  to  this,  our  conclusion.  And 
in  our  opinion,  Palmer  v.  Welch,  132  111.  141  (23  N.  E.  412), 
supports  it. 

6-a 

The  constitution  of  the  defendant  provides  that  the  bene- 
ficiaries  shall  be  wife,  child,  adopted  child,  parent,  brother, 
sister,  or  other  Hood  relation,  or  person  dependent  on  the 
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meiiiber.     Section  7  of  Chapter  65,  Acts  of 
7.  imsubamcb:        the  Twenty-first  General  Assembly,  provides 


''xcutiTeP''         that  such  an  association  as  defendant  shall 

Aunt  toy 

afflnity.  not  issue  a  certificate  "unless  the  beneficiary 

♦  ♦  •  is  the  husband,  wife,  relative,  legal 
representative,  heir,  creditor  op  legatee  of  the  insured  mem- 
ber." It  is  fairly  the  holding  of  Bush  v.  Modern  W.  of  A., 
182  Iowa  515,  that  there  is  no  power  to  eflfectively  make 
a  beneficiary  who  is  outside  of  those  in  the  class  per- 
mitted by  statute  to  be  made  beneficiaries.  Therefore,  this 
plaintiff  cannot  recover,  so  far  as  the  contract  is  concerned, 
because  she  is  not  a  blood  relation,  being  the  wife  of  an 
uncle  of  the  assured.  See  Supreme  Lodge  N.  E.  0,  P.  v. 
Bine,  82  Conn.  315  (73  Atl.  791) .  It  is  true  that  Simcohe  v. 
Grand  Lodge  A.  O.V,  W,,  84  Iowa  383,  and  Smith  v.  Knights 
of  Maccabees,  127  Iowa  115,  and  29  Cyc.  114,  hold  that  the 
word  "relative,"  in  a  statute  defining  who  may  be  a  bene- 
ficiary, includes  relatives  by  aflBnity,  where  nothing  appeai-s 
to  indicate  that  the  word  is  used  in  a  more  restricted  sense, 
and  that,  therefore,  a  stepfather  was  within  the  term  "rel- 
ative." The  difliculty  is  that  this  aunt  by  afllnity  was  not 
a  blood  relation,  and  the  contract  expressly  limits  the  re- 
lationship to  that  of  blood.  But  the  statute  controls,  and 
that  does  not  use  the  term  "blood  relation,"  but  the  word 
"relation."  Therefore,  the  contract  notwithstanding,  this 
plaintiff  might  lawfully  be  accepted  by  the  society  as  a  ben- 
eficiary, as  she  was. 

6-b 
If  it  was  not  permitted  to  make  the  plaintiff  the  benefi- 
ciary, the  society  itself  could  not  waive  her  lack  of  capa- 
city to  become  one.    Awierioan  Legion  of  Bonor  v.  PetTy, 

140  Mass.  580,  588 ;  Steele  v.  Fraternal  THh- 

a.  ii»su«Airci:        'i^nes,  215  111.  190  (74  N.  E.  121) ;  Krame 

bSefldary.         V.  Modem  Woodmen,  133  Iowa  199;  Royal 

League  v.  SIdelds,  251  111.  250  (96  N.  E.  45). 
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This  makes  it  immaterial  to  inquire  into  the  claim  that 
there  is  a  waiver  by  or  estoppel  on  the  society. 

We  are  unable  to  see  the  force  of  H olden  v.  Modern 
BrotJwrhood,  151  Iowa  678,  as  an  authority  in  this  case. 
So  far  as  applicable,  it  merely  holds  that  the  beneficiary 
acquires  no  vested  interest  in  the  policy  during  the  life  of 
the  insured,  but  that,  on  his  death,  the  party  entitled  to  the 
benefits  acquires  such  an  interest. 

VII.  It  is  a  condition  of  the  contract  that,  in  case  of 
death  in  good  standing,  the  beneficiary  shall  receive  such 
sum  as  may  be  collected  from  an  assessment  upon  all  mem- 
bers, the  sum  not  to  exceed  the  amount 
9.  Appeal  AND         stated  on  the  face  of  the  certificate.    It  will 

EBROB :  im- 

judgnfenr™  ""^    ^  noted  that,  up  to  this  point,  this  is  not  so 

much  a  provision  that  no  judgment  may  be 
had  for  any  definite  sum,  but  one  defining  lu>w  much  shall 
be  paid.  And  so  of  a  provision  which  entitles  to  pa;.*ticipa- 
tion  in  the  beneficiarv  fund  of  the  defendant  to  the  amount 
of  the  sum  stated.  The  appellant  contends  that  the  court 
erred  in  giving  judgment  to  a  stated  amount  with  interest, 
because,  under  the  petition,  the  only  relief  allowable  was  an 
order  that  an  assessment  be  levied;  and  that,  moreover, 
transferring  the  cause  to  equity  on  the  application  of  the 
defendant,  on  the  ground  that  it  was  necesstiry  to  order 
an  assessment,  and  that  a  court  of  equity  alone  could  order 
it,  makes  it  the  law  of  this  case  that  a  money  judgment  was 
erroneous.  We  are  of  opinion  that  all  this  takes  too  nar- 
row a  view  of  the  prayer  of  the  petition,  which  asks  that  de- 
fendant be  required  to  levy  an  assessment  to  meet  the  obli- 
gation contained  in  its  certificate,  '*and  to  pay  her  the  sum  of 
?1,100,  and  that  she  have  judgment  for  that  amount.''  This 
petition  was  never  attacked.  The  point  was  never  made  that 
there  was  no  right  to  enter  such  a  money  judgment  as  was 
prayed  for.  Under  familiar  rules,  this  objection  is  made  too 
late,  and  we  will  not  reverse  because  a  judgment  was  entered 


June  11)18]  ScHAFFER  V.  HocH.  23 

wbicb  was  authorized  by  a  prayer  to  which  no  objection  was 
made  in  the  trial  court.  In  Sleight  i\  Mystic  ToilerHf  121 
Iowa  724,  the  "principal  contention''  was  whether  an  action 
at  law  would  lie  for  any  of  the  benefits  promised.  The  diffi- 
culty 18  that  here  there  was  no  contention  over  the  matter, 
and  that  it  presents  the  familiar  instance  of  complaining  too 
late  that  relief  was  prayed  which  a  court  of  equity  should 
not  g;ive  because  it  was  relief  at  law.  The  question  is  not 
whether  the  court  of  ecpiity  should  have  ^ven  judgment  for 
a  fixed  sum,  but  whether  appellant  is  in  any  position  to  com- 
plain that  tmch  relief  was  given.  This  disposes  as  well,  of 
Rambfmsek  i\  Mystic  Toilers,  119  Iowa  2(53.  Moreover,  it  has 
been  held  that,  though  there  be  a  promise  to  pay  an  indefi- 
nite sum  not  exceeding  the  iimount  named  in  the  certificate, 
and  though  there  be  an  agreement  to  pay  the  proceeds  of  an 
assessment  not  to  exceed  a  stated  sum,  if  there  is  no  evidence 
as  to  what  an  assessment  would  provide,  plaintiff  is  «ititled 
to  recover  judgment  for  the  full  amount  of  the  certificate. 
And  if  it  be  the  fact  that  an  assessment  would  produce  less 
than  the  face  of  the  certificate,  that  is  a  matter  of  defense. 
Makely  v.  American  Legion  of  Honor,  133  N.  Vj,  367  (45 
K.  E.  649);  Covenant  Mat.  L.  Assn.  v.  Kcntner,  188  111. 
431   (58  N.  E.  966). 

As  giving  some  support  to  payment  of  amount  fixed, 
rather  than  the  proceeds  of  an  assessment,  where  there  is 
no  proof  how  much  the  assessment  would  realize,  see  Hart  v. 
Masonic  Assn.,  105  Io\Va  717. 

We  find  no  error,  and  the  judgment  stands— A/^/-wicf/. 

Preston,  C.  J.,  LAm>,  Evans,  and  (taynor,  JJ.,  concur. 


Ira  J.  ScriAFFER,  Appellee,  v.  W.  E.  Horn,  Appellant. 

SAXiBS:    Wrongful  but  Irrevocable  Reseission.    A  t>ni*ohaBer  at  atic- 
1     tion  sale  who,  without  authority,  obtains  possession  of,  and  dc- 
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stroya,  the  note  which  was  given  in  settlement  of  the  purchases 
made,  and  tenders  other  notes  which  the  seller  rejects,  thereby 
accomplishes  a  complete  and  irrevocable  rescission  of  his  sales, 
and  arms  the  seller  with  right  to  re-possess  himself  of  the  prop- 
erty sold. 

SALES:     Numeroos  Purchases  Oonstituting  One  Sale.    Intention  of 

2  the  parties  is  th«  material  consideration  on  the  question  wheth- 
er several  purchases  constitute  only  one  sale.  So  held  as  to 
sales  at  an  auction. 

REPISVTN:    Ezisteace  of  Other  Bemedies.    One  who  is  entitled  to 

3  the  possession  of  property  may  maintain  replevin,  even  though 
other  remedies  may  be  open  to  him. 

Appeal  from  Jefferson  District  Court, — D.  M.   Andbbson, 

Judge. 

June  27,  1918. 

Action  of  replevin  by  plaintiff  of  certain  property  bid 
off  by  the  defendant  at  plaintiff's  public  sale.  At  the  clc^se 
of  the  evidence,  there  was  a  directed  verdict  for  the  plain- 
tiff, and  the  defendant  has  appealed. — Affirmed, 

J.  C  Mitchell,  Leggett  d  Nady,  Richard  C.  Leggett, 
and  Thoma  d  Thoma,  for  appellant. 

Ralph  H.  Munro  and  E,  F.  Simmons,  for  appellee. 

Evans,  J. — The  facts  immediately  preceding  the  siring 
out  of  the  writ  of  replevin,  and  upon  which  the  respective 
rights  of  the  parties  rest,  arose  out  of  a  public  sale  held  by 

the  plaintiff.    The  defendant  was  a  bidder  at 
1.  salks:  the  sale.    He  bid  off  five  articles,  as  fol- 

wrongfnl  but  ' 

BdSw?^.*^^^  ^'     ^^ws:  one  mare,  |169;  one  mare^  |161;  one 

drill,  f29;  one  harness,  $7;  fodder,  |5.62. 
The  terms  of  the  sale,  as  announced,  were  that  a  banka- 
ble note,  due  in  12  months,  would  be  taken  for  all  sums 
above  f  10,  and  that  all  sums  of  |10  or  under  must  be  paid 
in  cash.  One  Wenger  was  the  auctioneer,  and  Paula  was 
the  clerk  of  the  sale.     The  mare,  Nettie,  had  been  slightly 


-^ 
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injured,  a  few  days  before  the  sale,  and  a  guaranty  was  an- 
nounced that  she  would  be  sound  within  a  reasonable  time. 
At  the  close  of  the  sale,  the  defendant  made  a  settlement 
with  the  clerk  of  the  sale  by  giving  his  note  for  f371.62, 
being  the  sum  total  of  his  five  purchases.  Two  or  three 
days  later^  the  defendant  called  upon  Pauls  at  the  bank 
where  he  was  employed,  and  claimed  the  right  to  with- 
draw his  note  previously  given,  and  to  give  other  notes, 
whereby  the  oral  guaranty  given  in  the  sale  of  the  mare 
Nettie  should  be  reduced  to  writing.  This  being  assented 
to  by  Pauls,  the  defendant  received  his  former  note,  and 
executed  two  notes,  one  for  |210.62,  and  another  for  fl61, 
the  latter  note  having  endorsed  thereon  a  recital  of  the 
guaranty  of  the  mare  for  which  the  note  was  given.  The 
defendant,  having  obtained  possession  of  the  first  note,  tore 
his  signature  therefrom.  It  is  not  claimed  that  there  was 
any  authority  in  Pauls  to  assent  to  what  was  done  on  that 
day.  When  these  notes  were  presented  to  the  plaintiff,  he  re- 
fused their  acceptance.  More  or  less  negotiation  was  had  with 
defendant,  both  by  the  plaintiff  and  by  Pauls,  in  an  effort  to 
hare  him  make  a  satisfactory  settlement,  which  efforts  were 
quite  curtly  rebuffed  by  the  defendant.  The  plaintiff  there- 
upon elected  to  claim  his  property,  and  brought  his  suit  ac- 
cordingly. The  trial  court  having  directed  a  verdict  in  fa- 
vor of  the  plaintiff,  the  defendant  has  appealed. 

The  one  proposition  which  is  argued  before  us,  and  upon 
which  a  reversal  is  claimed,  is  that  the  defendant's  pur- 
chases were  five  separate  transactions,  and  that  the  right 
of  rescission  as  to  one  in  no  manner  affected  the  completed 
transaction  as  to  the  others;  that  the  plaintiff,  having  re- 
plevined  all  the  property,  must  necessarily  fail  as  to  four 
items  thereof.  This  argument  is  predicated  upon  the  the- 
ory that  the  note  for  f 210.62  covered  the  purchase  price  of 
four  items,  and  that  it  was  bankable;  and  that  the  |161 
note  carried  the  only  departure  from  the  terms  of  the  sale. 
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Necessarily,  the  (lefeiidant  has  had  to  rest  his  daiin 
upon  the  proposition  that  title  passed  to  him  a*?  a  result  of 
a  completed  settlement  therefor.  Necessarily,  also,  he  has 
had  to  rest  upon  one  settlement  for  the  passing  of  his  title. 
The  title  could  not  have  passed  to  him  at  both  settlements. 
He  has,  therefore,  rested  his  claim  of  title  passed,  ii]>on  the 
first  settlement;  and  we  rest  thereon  in  our  consideration 
of  the  appeal. 

Whether  the  purchases  should  be  deemed  five  separate 
transactions,  or  whether  thev  should  be  deemed  as  reduced 
to  one  contract,  is  wholly  a  question  of  the  intent  of  the 

])arties.  There  is  no  hard  and  fast  rule 
2.  Sales:  numer-     bv   which   such    intent    uiav    be    declared. 

OU8    purchaseji 

one'saie***^*         Tliere   is  a   sense   in    wliich   each   separate 

purchase  was  a  separate  transaction.  There 
is  a  sense,  also,  wherein  all  the  purchases  became  in  the 
nature  of  an  account.  The  acceptance  of  the  bid  did  not 
complete  either  purchase.  Satisfactory  settlement  must 
first  be  made.  There  was  no  completed  transaction  until 
the  settlement  note  was  accepted.  If  the  separate  bids 
were  to  be  deen^ed  separate  transactions,  then,  by  the  terms 
of  the  sale,  the  f7  bid  and  that  of  15.62  should  have  been 
paid  in  cash,  as  being  sums  less  than  flO.  But  both  par- 
ties treated  them  as  parts  of  one  account,  and  included 
them  in  the  sum  total.  The  acts  of  the  parties  themselves, 
therefore,  were  strongly,  if  not  conclusively,  indicative  of  a 
mutual  intent  to  merge  the  i)urchases  into  one  completed 
contract.  Be  that  as  it  may,  we  do  not  think  that  this 
question  is  at  all  decisive  of  the  appeal.  All  of  the  pur- 
chases found  their  completion  in  the  single  settlement  note. 
If  an}'  ground  of  rescission  had  existed  in  favor  of  the 
seller  as  to  any  article,  he  would  have  had  to  either  ten- 
der back  or  reject  this  note.  This  would  have  left  noth- 
ing in  his  hands  as  an  accepted  settlement  for  any  part 
of  the  purchases.     But,  more  important  still,  before  this 
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note  had  reached  the  plaintiff  personally,  the  defendant, 
without  authority,  obtained  its  possession,  and  destroyed 
the  same  as  a  bankable  note.  By  that  act,  he  himself,  either 
rightfully  or  wrongfully,  rescinded  the  .very  settlement 
upon  which  he  rests  his  title.  To  rescind  the  settlement 
was  to  rescind  the  sale,  or  all  the  sales,  if  more  than  one; 
because  onlv  bv  the  settlement  could  anv  sale  become  com 

•'V  V 

pleted  under  the  published  terms  of  the  auction. 

There  is  room  here  for  the  argument  that  this  attempted 
rescission  by  the  purchaser  was  illegal  and  ineffective,  for 
want  of  authority  in  Pauls  to  assent  thereto.  If  the  ques- 
tion of  legality  of  the  rescission  by  the  purchaser  were  con- 
trolling, this  argument  would  be  available  against  the  pur- 
chaser, and  not  in  his  behalf.  Even  though  the  purported 
rescission  on  his  part  were  wrongful  and  legally  ineffective, 
yet,  pursuant  thereto,  he  had  obtained  possession  of  the  note 
and  destroyed  it.  He  thereby  made  the  pur])orted  rescis- 
sion a  fact  accomplished  {fait  accompli)  and  put  it  beyond 
the  power  of  the  seller  to  resist,  and  beyond  the  power  of 
himself  to  yield  or  to  revoke.  By  the  destruction  of  the 
note,  he  had  not  only  repudiated  the  settlement,  but  had 
rendered   impossible  the   restoration   thereof. 

The  fact  that  other  remedies  were  available  to  the  seller 
would  not  deprive  him  of  the  remedy  adopted  by  him.  He 
might,  perhaps,  have  sued  upon  the  note  as  one  lost  or 

destroyed.     But  the  note,  according  to  its 

z.  Replevin:  terms,  was  not  due  for  12  months,  and  such 

other  remedies,    suit  would  have  to  be  deferred  accordingly. 

In  the  meantime,  he  would  have  had 
no  bankable  note.-  His  cause  of  action  would  not  have  been 
negotiable.  He  was  not  bound  to  resort  to  such  remedy. 
He  had  a  right  to  adopt  the  situation  which  the  purchaser 
had  created  bv  his  act  of  destruction,  and  to  resume  the 
original  status  quo. 
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This  is  not  a  case  where  a  seller  undertakes  to  I'escind 
a  sale  on  credit,  because  of  a  subsequent  failure  of  the  pur- 
chaser to  pay.  The  authorities,  therefore,  which  deny  to 
the  seller  such  right,  are  not  in  point.  This  is  a  case  where 
the  sale  itself  has  failed  of  culmination  through  the  act 
of  the  purchaser.  It  bears  some  analogy  in  principle  to 
those  cases  where  a  check  is  accepted  by  a  seller  in  settle- 
ment of  the  purchase  price,  and  is  later  difihonored.  The 
settlement  is  regarded  in  law  as  tentative  and  conditional, 
and  the  seller  may  ignore  it  and  retake  his  prop^erty.  Oray 
Bros.  t\  Otto,  178  Iowa  854.  The  verdict  was  rightfully  di- 
rected, and  the  judgment  is — Affirmed, 

Prbston,  C.  J.,  Ladd  and  Salingkii,  JJ.,  concur. 


State  op  Iowa,  Appellant,  v.  W.  T.  Raph,  Appellee  (and 

two  other  cases). 

INTOXIOATIKO  LIQXJ0B8:     Articles  Employed  In  Vialatlon— Pos- 

1  geflsioxL  The  court  or  judge,  pending  an  action  to  enjoin  the  un- 
lawful aale  of  intoxicating  liquors,  may,  for  the  purpose  of 
maintaining  the  status  quo,  validly  issue  an  ex-parte  order,  di- 
rected to  the  sheriff,  commanding  him  to  retain  in  his  posses- 
sion until  further  orders,  the  different  articles  and  things  pos- 
sessed hy  him  and  alleged  to  have  been  used  by  the  defendant 
in  carrying  on  the  nuisance  in  question.  So  held  as  to  an  au- 
tomobile. 

DrTOXZOATDfa  LIQU0B8:     Destmction  of  Liauors  as  Bearing  on 

2  ]kight  to  Injunction.  The  destruction  of  the  liquors  which  con- 
stituted the  nuisance  does  not  necessarily  show  that  the  nui- 
sance has  been  wholly  abated,  and  therefore  prevent  the  Issu- 
ance of  an  order  of  injunction. 

OONBTIT  U  TIONAL  LAW:    Holding  Property  Pending  Suit.    An  or* 

3  der  which  requires  an  olfioer  of  court  to  hold  certain  property 
until  litigation  concerning  the  same  is  Anally  determined,  does 
not  work  a  deprivation  of  property  without  due  process. 

BONDS:    The  Stote.    The  State  may  not  be  required  to  give  a  bond. 

4  (Sec.  3476,  Code,  1897.) 
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Appeal  from  Fremont  District  CourU — Shelby  Cullison, 

Judge. 

June  27,  1918. 

Action  by  the  State  for  an  injunction.  A  temporary 
injunction,  or  restraining  order,  was  at  first  issued,  and 
Afterwards  vacated  or  dissolved  by  the  trial  court,  on  mo- 
tion of  defendants,  from  which  order  the  State  appeals. — 
Reversed. 

H,  M.  Havner,  Attorney  General,  F.  O.  Davidson,  As- 
sistant Attorney  General,  and  Yemon  Johnson,  County 
Attorney,  for  appellant. 

Fremont  Benjamin  and  Verne  Benjamin,  for  appellees. 

Preston,  C.  J. — There  was  a  stipulation  that  the  three 
cases  might  be  submitted  together.  We  shall  refer  to  the 
Raph  case,  as  have  counsel  in  the  abstract  and  arguments. 

A  brief  statement  of  the  preliminary  facts  is  substan- 
tially this:  Defendants  were  illegally  transporting  large 
quantities  of  whisky — 900  pints — in  three  automobiles.    The 

liquor  and  automobiles  were  seized,  the  liq 

1.    IHTOXICATIMO 

liqoom:  uor  destroyed,    under    condemnation    pro- 

TioCtton*-  ceedings,    and  '  the    defendants,    being   in- 

"^•■•*"***"-  formed  against,  pleaded  guilty  to  violating 

the  liquor  laws,  and  a  fine  was  imposed.  At  the  time  of 
or  soon  after  the  seizure,  the  automobiles  were  turned  over 
to  the  sheriff,  who  had  possession  thereof  at  the  time  of  the 
restraining  order  hereinafter  referred  to,  which  was  later 
dissolved  and  vacated.  The  State  filed  petitions  for  in- 
junction, in  which  a  temporary  injunction  and  permanent 
injunction  were  asked,  under  the  liquor  statutes;  and  iti 
addition  thereto,  the  State  asked,  substantially,  that  the 
automobiles  he  held  by  the  sheriff,  to  await  the  -final  de- 
termination of  the  action;  that  defendants  be  deprived 
<tf  the  automobiles  in  the  hands  of  the  sheriff,  and  that  the 
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same  be  condemned ;  and  that  plaintiff  have  all  such  other 
and  further  relief  as  might  be  just  and  equitable. 

We  wish  to  etuphasize  at  the  outset  that  the  matter 
which  we  have  italicized  is  the  only  question  before  us  on 
this  appeal,  and  it  is  not  now,  as  appellee  mistakenly  ar- 
gues, a  question  for  an  application  for  a  temporary  injunc- 
tion under  the  liquor  statute,  to  restrain  defendants  from 
violating  the  liquor  law.  At  another  place  in  appellees' 
argument,  they  correctly  state  the  proposition  involved  on 
this  appeal,  substantially  thus:  There  is  but  one  ques- 
tion involved  in  this  appeal,  and  that  is,  Has  a  district 
judge  the  right,  upon  the  filing  of  a  petition  to  enjoin  an  al- 
leged liquor  nuisance,  to  issue  a  restraining  order,  or  a  tem- 
porary injunction,  requiring  the  s&eriff  to  retain  posses- 
sion in  his  hands,  pending  the  trial  of  the  injunction  case, 
of  defendants'  automobiles,  alleged  to  have  been  used  by 
defendants  in  the  maintaining  of  a  nuisance;  and  can  such 
order  be  made  by  the  judge  ex  parte?  Later  in  the  brief, 
they  broaden  the  argument,  and  claim  that  the  trial  court 
has  no  right  to  issue  a  temporary  injunction,  without  no- 
tice, restraining  defendants  from  violating  the  liquor  laws, 
and  that  the  effect  of  the  order  which  was  first  made  was 
to  require  the  sheriff  to  attach  the  automobiles ;  and  they  say 
that  the  action  is  brought  under  Sections  2405,  2406,  and 
2408  of  the  Code,  which  provide  for  the  mannfer  of  the  com- 
mencement and  trial  of  such  actions,  and  for  the  method 
of  abating  a  nuisance. 

Appellant  concedes  that  the  action,  in  so  far  as  it  asks 
a  temporary  and  permanent  injunction  to  restrain  a  viola- 
tion of.  the  liquor  laws,  is  brought  under  these  statutes,  as 
amended,  but  insists  that,  as  to  the  matter  now  in  contro- 
versy, as  above  indicated,  the  court,  under  its  general  equity 
powers,  had  authority,  independently  of  the  liquor  statutes, 
to  issue  the  restraining  order  as  to  the  possession  of  the  au- 
tomobiles until  final  hearing,  and  that  such  order  is  auK- 
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iliarv  to  and  in  aid  of  tlie  principal  relief  asked  in  the  pe- 
tition, in  order  that  matters  might  be  held  in  statu  quo,  and 
that  the  final  decree  may  not  be  ineffective. 

That  there  may  be  a  better  understanding  of  the  sit- 
nation,  we  think  it  advisable  to  set  out  some  of  the  other 
allegations  of  the  petition,  as  amended,  for  the  bearing  they 
may  have  upon  the  real  question  involved.  It  is  alleged 
that  defendant  was  engaged  in  maintaining  a  nuisance  in 
Fremont  County  by  unlawfully  transporting  from  outside 
the  state  into  said  county  and  upon  its  highways  intoxicat- 
ing liquors,  carried  upon  his  person,  and  also  in  an  auto- 
mobile (describing  it)  ;  that  defendant  stopped  his  car  con- 
taining said  liquor,  near  the  town  of  Farragut  in  said 
county ;  that  he  was  arrested,  and  the  automobile,  with  the 
liquor  therein,  was  seized ;  that,  at  the  time  of  such  seizure 
in  said  county,  defendant  was  engaged  in  the  unlawful 
transportation  of  intoxicating  liquors,  as  aforesaid,  and  in 
the  unlawful  keeping  of  the  same  for  gift  and  sale,  contrary 
to  law,  and  in  making  sales  thereof  from  said  automobile; 
and  that  defendant  was  using  his  automobile  as  a  place 
from  which  said  intoxicating  liquors  were  being  sold,  con- 
trar}'  to  law,  and  as  a  place  in  which  intoxicating,  liquors 
were  being  kept  for  sale,  contrary  to  law;  that,  by  reason 
of  these  facts,  defendant  was  guilty  of  bootlegging,  and  of 
maintaining  a  nuisance  in  said  automobile;  that  the  three 
defendants  were  acting  in  concert;  that  defendant  is  not 
a  resident  of  Fremont  County,  and  has  no  property  therein, 
other  than  the  automobile;  and  that,  unless  restrained,  he 
will  remove  said  automobile  from  the  county  and  from  the 
jurisdiction  of  the  court,  and  will  continue  to  use  the  same 
for  the  purpose  of  bootlegging  and  of  selling  and  of  keep- 
ing intoxicating  liquors  therein  for  illegal  sale,  and  for 
tran8i>orting  the  same  in  the  same  manner  as  hereinbefore 
alleged,  unless  an  order  is  entered  by  the  court  requiring 
the  said  automobile  to  be  held  pending  the  trial  and  final 
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diMpositioii  of  the  case;  aud,  if  8uc*h  automobile  is  so  re- 
moved, the  State  will  be  deprived  of  its  remedy  of  having 
the  nuisance  properly  abated,  as  provided  by  statute;  that 
the  automobile  is  in  possession  of  the  sheriff  of  Fremont 

« 

County,  Iowa,  but  the  liquors  have  been  destroyed,  under 
condemnation  proceedings;  and  that  defendant  has  entered 
a  plea  of  guilty  to  the  charge  of  transporting  liquor  ille- 
gally. 

By  a  further  amendment,  plaintiff  alleged  that  defend- 
ant loaded  into  and  was  keeping  in  said  automobile  a  large 
quantity  of  intoxicating  liquors,  with  intent  to  leave  the 
same  for  another  person  to  secure,  and  w^ith  the  intent  to 
sell  aad  dispose  of  the  same  by  gift  or  by  sale,  contrary  to 
law,  and  that  the  defendant  had  received  and  accepted  ah 
order  for  the  unlawful  delivery  and  sale  of  the  intoxicating 
liquors  above  described.    The  prayer,  in  full,  is  as  follows : 

"Wherefore,  the  plaintiff  prays  th<it  the  said  automo- 
bile he  retained  by  the  sheriff  of  Fremont  County,  Iowa, 
pending  the  fitial  hearing  and  determination  of  this  action; 
that  an  injunction  be  entered  against  the  defendant,  re- 
straining him  from  transporting  intoxicating  liquors  ille- 
gally, and  from  the  illegal  sale  and  keeping  for  sale  of  in- 
toxicating liquors  in  the  state  of  Iowa,  and  that  the  nui- 
sance aforesaid  be  enjoined  and  abated,  and  that  the  said 
automobile  be  forfeited,  and  the  defendant  deprived  there- 
of; and  that  reasonable  attorney's  fees  be  taxed  in  favor  of 
the  county  attorney,  and  that  the  plaintiff  have  all  such 
other  and  further  relief  as  may  be  just  and  equitable." 

No  answers  were  filed,  and  the  allegations  of  the  peti- 
tion are  undenied,  except  that,  in  one  of  the  cases,  an  aflB- 
davit  was  filed  by  one  of  the  defendants  in  support  of  his 
motion  to  vacate  the  order  of  Judge  Wheeler,  in  which  aflS- 
davit  said  defendant  states  that  he  would  have  removed  the 
said  car  from  Fremont  Countv  to  the  county  of  his  resi- 
dence,  had  not  the  sheriff  of  Fremont  County  prevented 


Juue  1918]  State  v.  Raph.  33 

suili  removal.  This  affidavit  is  iu  support  of  the  luotiou 
to  dissolve  the  restraiuiug  order,  and  will  be  referred  to 
later. 

*On  March  12,  1918,  the  petition  was  presented  to  Hon. 
O.  D.  Wheeler,  one  of  the  judges  of  the  district  court  of 
Fremont  County,  and  an  order  was  made  which  recites  in 
imrt  as  follows: 

"It  is  ordered  that  the  application  for  the  issuance  of 
a  temporary  writ  of  injunction  be  and  the  same  is  set  down 
for  hearing  on  the  second  day  of  April,  1918,  at  nine  o'clock 
A.  M.,  at  the  courthouse  at  Sidney,  Iowa,  before  Hon.  Shel- 
by Cullison,  judge  of  said  court,  or  before  any  judge  of  said 
court;  that,  pending  the  determination  of  said  application, 
and  pending  the  further  orders  of  this  court  with  reference 
to  such  matter,  the  sheriff  retain  the  possession  of  such  au- 
tomobile in  his  custody,  to  the  end  that  the  same  may  be 
dealt  with  as  provided  by  law,  if  in  fact  it  be  found  that  the 
defendant  has  used  the  same  in  maintaining  a  nuisance. 
Ordered  that  defendant  be  given  thi^ee  days'  notice  of  such 
hearing." 

It  is  from  the  ruling  of  Judge  Cullison  vacating  this 
order  that  this  appeal  is  taken.  It  is  plain  to  be  seen,  as 
we  have  already  stated,  that  there  is  but  one  question  on 
this  appeal,  and  that  is  as  to  the  possession  of  the  automo- 
bile, pending  a  hearing  on  the  merits. 

On  March  15,  1918,  defendant  filed  his  motion  to  set 
aside  said  order,  and  for  an  order  requiring  the  sheriff  to 
surrender  and  deliver  the  said  automobile  to  defendant. 
The  grounds  of  defendant's  motion  are:  That  defendant  is 
the  owner,  and  entitled  to  the  immediate  possession  there- 
of; that  the  sheriff  has  no  legal  right  to  retain  the  posses- 
sion of  said  automobile  during  the  pendency  of  the  suit; 
that,  under  the  laws  of  the  state  of  Iowa,  Chapter  6,  Title 
XII,  Code  of  1897,  and  amendments  thereto,  relating  to 
abatement  of  nuisances,  there  is  no  authority  for  the  sher- 
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iff's  holding  possession  of  the  automobile  uutil  fiual  judg- 
ment establishing  the  existence  of  a  nuisance,  and  until  a 
written  order  of  abatement  is  issued  after  final  judgq^ent 
establishing  the  existence  of  a  nuisance;  that  the  order  of 
Judge  Wheeler  is  void;  that  said  order  does  not  require  a 
bond  from  the  State;  that  tlie  order  authorizes  the  taking 
of  private  property  without  due  process,  and  without  pro- 
viding compensation  therefor,  and  it  is,  therefore,  in  contra- 
vention of  the  Constitution  of  the  state  of  Iowa  and  of  the 
United  States;  that  said  order  was  made  ex  parte,  and 
without  notice  to  defendant.  A  reference  was  made  in  the 
motion  to  the  affidavit  of  one  of  the  defendants,  before  re- 
ferred to,  in  which  it  is  stated  that  said  defendant  is  a  res- 
ident of  Pottawattamie  County,  Iowa;  that,  at  the  time  of 
the  commencement  of  this  action,  he  was  not  engaged  in 
any  business  in  the  county  of  Fremont,  Iowa,  and  has  not 
had  any  office  or  place  of  business  in  Fremont  County ;  that 
he  had  demanded  possession  of  the  automobile;  that  no  in- 
toxicating liquors  have  been  in  said  car  since  March  9, 
1918. 

Plaintiff  resisted  defendant's  said  motion  to  dissolve, 
on  the  following  grounds: 

"1.  The  order,  as  herein  entered,  was  made  for  the 
purpose  of  protecting  the  jurisdiction  of  the  court,  and  in 
order,  if  the  court  held  with  the  plaintiff,  its  judgment 
would  not  be  a  void  or  empty  thing;  and  if  this  court 
should  set  aside  said  order,  the  defendant  would  remove 
from  the  jurisdiction  of  this  court  the  car  in  question,  and 
would  make  it  impossible  for  the  court  to  enforce  any  order 
which  it  might  enter  in  connection  with  its  judgment  as  to 
said  cars  or  as  to  the  defendants  in  connection  therewith. 

"2.  This  court  has  the  inherent  right  to  make  any 
order  which  will  protect  its  jurisdiction,  and  which  will 
enable  it  to  effectually  carry  out  any  final  judgment  which 
it  might  enter  in  the  case. 
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*'3.  That  the  holding  of  said  property  is  not  the  tak- 
ing or  appropriation  of  it  to  the  state,  but  is  simply  hold- 
ing it,  to  prevent  the  defendant  from  defeating  the  jurisdic- 
tion of  the  court,  and  to  prevent  defendant  from  jeopard- 
izing the  fruits  of  the  litigation  before  a  final  decision  is 
rendered. 

"4.  Plaintiff  states  he  believes  the  allegations  of  his 
petition  can  be  maintained,  and  that  all  the  facts  therein  set 
forth  can  be  established  by  proof  upon  the  final  hearing  of 
this  action;  and  that,  if  said  order  is  set  aside,  defendants 
herein  will  remove  themselves  from  the  jurisdiction  of  this 
court,  and  will  remove  the  automobiles  from  the  jurisdic- 
tion of  the  court,  and  will  place  themselves  and  said  prop- 
erty in  such  a  position  that  there  can  be  no  enforcement 
of  the  final  judgment  of  this  court. 

"5.  That  there  is  no  denial  in  the  affidavit  of  the  un- 
lawful use  of  said  car,  as  alleged  in  plaintiff's  petition ;  and 
even  if  there  wag  such  denial,  the  plaintiff  would  be  enti- 
tled to  have  said  car  held  until  said  suit  could  be  deter- 
mined, if  a  failure  to  hold  the  same  would  defeat  the  final 
judgment." 

On  March  22,  1918,  the  said  motion,  with  similar  mo- 
tions on  similar  records  in  the  other  two  cases,  was  sub- 
mitted to  Judge  CuUison;  and  on  March  25,  1918,  defend- 
ant's motion  to  vacate  was  sustained,  and  the  sheriff  was 
ordered  to  release  the  automobiles  in  controversy  to  the 
motioners,  except  that  the  order  made  by  Judge  Wheeler 
was  to  continue  in  force  until  1 :30  P.  M.,  March  29,  1918. 
Thereafter,  the  State  perfected  its  appeal,  and  a  stay  or- 
der was  issued  by  one  of  the  justices  of  this  court,  and  an 
order  made  advancing  the  hearing  of  the  cause  herein. 

We  shall  notice  very  briefly  some  of  appellee's  conten- 
tions, the  scope  of  which,  as  said,  we  think  is  really  be- 
yond the  point  before  us  for  determination. 

1.     One  of  appellee's  claims  is  that,  since  the  liquor 


I    ' 
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was  seized  on  March  9th,  and  had  been  destroyed  before 
the  petition  for  injunction  was  filed,  on  March  12th,  there 

was  no  nuisance  being  maintained  at  that 

^'  L^DOEst™?      time,  and  that  the  alleged  nuisance  had  been 

fiquors*^'a«^  abated.    But  this  does  not  necessarily  fol- 

right  lo  In-        low.    In  Roheris  v.  City  of  Louisville,  (Ky.) 

junction.  ^  ^         .  >  \     J  f 

13  L.  R.  A.  844,  it  was  held  by  the  Kentucky 
court  that  the  withdrawal  of  an  illegal  ordinance  after 
commencement  of  the  suit  will  not  defeat  the  right  to  in- 
junction against  its  passage,  for  the  reason  that  it  might 
be  at  once  offered  for  passage  again.  And  under  our  cases, 
it  has  been  held  that  it  depends  upon  circumstances.  So 
far  as  we  know,  the  State  may  be  able  to  show,  on  final 
hearing,  that  defendant  has  been  engaged  in  the  business 
regularly,  and  is  likely  to  continue.  Plaintiff  alleges  in 
the  petition  that  the  defendant  will  continuia  to  use  the  au- 
tomobile; and  this  is  not  denied.  Further,  there  may  be 
some  question  on  the  final  hearing  as  to  the  disposition  of 
the  automobile,  and  for  the  payment  of  costs. 

2.     It  would  seem  that  to  continue  the 
3.  coNSTiTDTioN-     Order  in  force  would  not  deprive  the  defend- 

AL   LAW  :    hold-  ^ 

^peniinK^iSt.       ^^t  ^^  ^^^  property,  the  effect  of  the  order 

being  simply  to  hold  matters  m  statu  quo 
until  a  full  hearing  may  be  had,  according  to  law. 

3.  Defendant,  appellee,  contends,  as  we  understand  it, 
that  the  statute  exempting  the  State  from  giving  bond  has 
reference  only  to  a  temporary  injunction  in  a  liquor  case, 

under  Section  2403  of  the  Code,  but  Code 
*•  5?*^®*'*  Section  3475,  which  is  not  in  the  chapter 

the  State.  '  -^ 

in  regard  to  intoxicating  liquors,  provides: 
"The  State  may  maintain  actions  in  the  same  manner 
as  natural  i)ersons,  but  no  security  shall  be  required  in 
such  cases." 

4.  It  is  next  complained  by  appellee  that  the  order 
in  question  was  issued  ex  parte.     It  is  true,  as  contended, 


June  1918]  State  v.  Raph.  37 

that  Section  2405  of  the  statute  requires  a  three  days'  no> 
tice  to  be  given  defendant  for  the  issuance  of  a  temporary 
injunction  to  restrain  defendant  from  maintaining  a  nui- 
sance.  But  it  is  plain,  as  we  have  already  indicated,  that 
such  is  not  the  nature  of  the  order  made  by  Judge  Wheeler 
and  vacated  by  Judge  Cullison.  In  fact,  as  to  that  part  of 
the  rdief  asked  by  plaintiff,  the  court  required  a  three  days* 
notice  to  be  given,  and  fixed  a  time  for  hearing.  Sections 
4358  and  4359  of  the  Code  provide  that,  in  certain  cases, 
notice  of  the  application  for  a  temporary  injunction  must  be 
given.  It  is  thought  by  appellee  that  there  is  something 
new  in  the  contention  of  the  State.  But  it  is  common 
practice  to  issue  a  temporary  injunction  ex  parte  to  hold 
matters  in  statu  quo  until  a  final  determination  of  a  con- 
troversy. For  instance,  suppose  there  was  threatened  lit- 
igation in  regard  to  a  negotiable  promissory  note.  Clear- 
ly, there  could  be  no  question  but  that  a  court  could  re- 
strain a  party  from  negotiating  such  note  to  an  innocent 
holder  until  a  final  hearing  on  the  merits.  In  a  projier 
case,  an  injunction  may  be  issued  in  aid  of  attachment 
Numerous  other  instances  might  be  given. 

5.  It  is  ai'gued  further  by  appellee  that  the  effect 
of  the  order  made  by  Judge  Wheeler  was  the  same  as 
though  the  sheriff  had  been  directed  to  attach  the  auto- 
mobile. But  it  seems  to  us  quite  clear,  from  what  we  have 
said,  that  the  only  purpose  was  to  hold  matters  in  statu 
quo  until  a  final  hearing  could  be  had.  Appellee  has  re- 
ferred to  the  sections  of  the  statute,  but  has  cited  no  cases. 

6.  Appellant  also  raises  some  propositions  which  are 
more  or  less  collateral  to  the  main  question,  and  we  shall 
refer  to  these  briefly,  without  any  extended  discussion.  It 
is  contended  that  defendant  is  guilty  of  maintaining  a 
nuisance  in  the  automobile,  under  Sections  2384,  2405,  and 
2408  of  the  Code,  and  Section  2406,  Supplement  to  the 
Code,  1913;  that  it  is  provided  bv  law  that  the  costs  of  the 
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actioD  and  of  the  abatement  of  the  nuisance  shall  be  first 
paid  from  the  sale  of  the  personal  property  employed  in 
conducting  the  nuisance,  and  second,  that,  from  the  pro- 
ceeds of  the  property,  the  fine  and  costs  adjudged  against 
the  proprietor  of  the  premises  and  the  keeper  of  the  nui- 
sance shall  be  paid,  the  balance,  if  any,  to  be  paid  to  the 
defendant;  that  Hection  24(11 -a,  Supplemental  Supplement 
to  the  Code,  1915,  defines  a  bootlegger,  including  a  per- 
son who  carries  intoxicants  in  a  vehicle  and  leaves  the  same 
in  a  place  for  another;  and  that  Section  2461-b,  Code  Sup- 

* 

plement,  1913,  provides  that  a  bootlegger  may  be  restrained 
by  injunction  from  doing  or  continuing  to  do  any  of  the 
acts  prohibited  by  law;  and  that  other  provisions  of  the 
statute  in  regard  to  injunctions  are  api)licable  to  such  per- 
sons; that  an  automobile,  stopped  when  filled  with  liquor, 
as  the  petition  alleges,  is  a  "place,"  within  the  meaning  of 
Section  2384,  and  on  this  proposition  they  cite  Shideler  t\ 
Tribe  of  the  Siou<r,  158  Iowa  417,  Killntan  v,  ^taie,  2  Tex. 
App.  222,  ^tate  v,  Mullen,  35  Iowa  199,  Fifatc  v.  Chauvet, 
111  Iowa  687,  S'tatc  r.  Render,  103  Iowa  339,  340. 

We  shall  not  discuss  these  last-named  cases ;  but  some 
of  them  hold  that  a  tent,  or  a  hack,  or  a  flat  boat,  each  may 
be  considered  as  a  "place;"  and  further,  in  the  ShideJer 
case,  it  was  held  that  the  length  of  time  that  the  liqiior  is 
kept  is  not  controlling,  and  that  one  sale  is  suflScient. 

7.  It  is  conceded  by  appellee  that  the  statutes  of  the 
state  to  suppress  the  liquor  traflSc  ought  to  be  enforced,  but 
it  is  insisted  that  this  court  ought  not  to  go  further  thaii 
the  legislature  has,  and  legislate  upon  the  subject.  This  is 
i-eadily  conceded  by  us,  and  we  see  nothing  in  appellant's 
position  that  tends  in  that  direction.  But  this  conrt  ought 
to  and  will  keep  abreast  of  the  advanced  legislation  on  this 
subject.  When  much  of  the  legislation  on  the  subject  of 
suppression  of  intemperance  was  passed  by  the  legislature, 
the  business  was  conducted  in  some  sort  of  a  building,  ordi- 
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iiarily ;  but  that  method  of  transacting  such  business  is  now 
substantially  done  away  with.  It  is  a  matter  of  common 
knowledge  that,  in  recent  years,  as  legislation  upon  this 
subject  has  become  more  strict,  the  increased  use  of  auto- 
mobiles has  come  about,  for  transportation  and  distribu- 
tion of  intoxicating  liquors.  This  has  been  recognized  by 
the  legislature.  It  is  ai)parent  that,  if  the  owner  of  an 
automobile,  or  the  owners  of  a  string  of  autos,  can  bring 
nearly  a  thousand  pints  of  whisky  into  the  state,  and  pro- 
ceed on  their  way  after  the  liquor  has  been  seized  and  de- 
stroyed, they  can  continue  the  business,  or  sell  the  auto- 
mobile, or  take  it  out  of  the  state,  while  the  State  is  com- 
pelled to  give  a  three  days'  notice  of  an  application  for  a 
temporary  injunction;  and  that  the  enactments  of  the  leg- 
islature will  be  rendered,  to  some  extent,  ineffective,  if  ap- 
pellee's contentions  be  sustained.  We  are  not  holding  that 
a  temporary  or  permanent  injunction  against  the  main- 
tenance of  a  nuisance  may  be  procured  in  any  other  man- 
ner than  that  prescribed  by  the  statute,  yet  we  do  hold  that 
the  court  has  authority  to  issue  a  restraining  order  or  a 
temporary  injunction,  upon  a  proper  showing,  so  that  defend- 
ant may  be  restrained  from  taking  xH)sse8sion  of  such  auto- 
mobile pending  litigation  in  reference  thei-eto,  or  the  sheriff, 
or  other  person  having  possession  thereof,  may  be  I'estrained 
from  turning  over  the  possession  to  the  owner  or  another, 
pending  the  litigation ;  and  that  this  may  be  done  without  in 
any  manner  changing  the  statutes  in  regard  to  the  suppres- 
sion of  intemperance,  but  is  done  under  well-recognized 
principles. 

The  question  presents  itself  to  us,  though  not  raised  in 
argument  or  otherwise  by  defendant,  whether  the  form  of 
the  order  ought  not  to  run  against  the  defendant's  taking 
possession  of  the  machine,  or  whether  the  sheriff  ought  not 
to  be  made  a  party.  But  the  sheriff  is  an  officer  of  the 
court.    We  are  quite  clear  that  the  State  is  entitled  to  the 
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relief  i(  asks,  and  the  only  question  nia,y  be  as  to  the  lorni 
of  the  order,  and  as  io  whether  the  slierit!'  should  be  luade 
a  party.  But,  sinee  the  point  is  not  raised,  it  is  not  deter- 
mined. 

Tlie  State  cites  the  following  cases,  as  sustaining  the 
proposition  that  a  court  of  equity  has  inherent  right  to  re- 
tain tlie  property  in  litigation  in  statu  quo,  so  that  the  de- 
cree may  not  be  defeated  by  removing  or  disposing  of  the 
property.  4  Pomeroy  on  Equity  Jurisprudence  (3d  Ed.), 
Sections  1339,  1340;  Willard  on  Equity  Jurisprudence 
(Potter's  Ed.),  IMVA;  2  Beacli  on  Modern  Equity  Jurispni- 
dence,  Section  ()39;  Candler  v.  Peiiit,  (N.  Y.)  19  Am.  Dec. 
399;  Code  Section  435(5;  2  Deemer  on  Pleading  &  Practice, 
Section  1280;  Tntxtccs  of  Towa  College  v.  City  of  Davenport, 
7  Iowa  213;  Teahout  v.  Jaffray,  74  Iowa  28,  32;  Norris  v. 
Tripp,  111  Iowa  115,  120;  Manning  v.  Poling,  114  Iowa  20, 
26;  Bankers  Surety  Co.  v,  hinder,  156  Iowa  486,  500;  Nexo 
Orleans  N.  E.  R,  Co.  v.  Fletcher,  20  Fed.  345;  22  Oyc.  824. 
See,  also,  14  R.  C.  L.  30(;. 

We  shall  not  attemi)t  a  review  of  any  considerable 
number  of  these  cases.  Pomeroy's  Equity,  Section  1340, 
supra,  lays  down  this  <loftrine: 

"Among  the  instances  in  which  equity  will  grant  an 
injunction,  preliminary  or  tinal,  in  pursuance  of  the  general 
doctrine  as  stated  in  the  foregoing  paragraph,  the  follow- 
ing are  some  of  the  most  important,  and  they  fully  illus- 
trate and  establish  the  doctrine  itself,  in  all  its  generality, 
and  the  grounds  upon  which  it  rests :  To  prevent  the  trans- 
fer of  negotiable  instruments  at  the  suit  of  the  defrauded 
maker  or  acceptor,  or  of  the  party  claiming  to  be  the  true 
owner,  or  to  have  an  interest  in  them;  ♦  *  ♦  or  even 
the  transfer  of  chattels,  when  of  a  special  nature  and  value, 
such  as  diamonds,  and  like  articles;  •  *  *  to  prevent 
a  defendant  from  affecting  or  encumbering  the  property  in 
litigation  by  contract,  conveyance,  mortgage,  or  any  other 
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act;  and,  in  general,  in  all  suits  to  enforce  an  equitable 
right  against  specific  property,  ♦  *  ♦  the  court  will 
grant  an  injunction  to  restrain  a  threatened  transfer  of 
the  property,  whether  land,  chattels,  or  securities,  dur- 
ing the  pendency  of  the  action." 

Some  of  the  cases  seem  to  make  a  distinction  between 
a  restraining  order  and  a  temporary  injunction;  but  even 
then,  under  that  doctrine,  a  restraining  order  will  be  con- 
sidered a  temporal"}'  injunction  if  it  is  to  remain  effective 
until  a  final  hearing.  In  14  R.  C.  L.  306,  we  find  the  doc- 
trine stated, — and  the  text  is  supported  'l)y  numerous  au- 
thorities,— thus: 

^'Another  form  in  which  injunctive  relief  is  sometimes 
granted  is  by  a  restraining  order,  distinguished  from  other 
forms  by  the  fact  that  it  is  a  temporary  or  interlocutory 
order,  issued  on  an  ex-parte  order  of  the  judge  for  the  pur- 
pose of  preventing  the  doing  of  some  act  during  the  time 
that  an  application  for  a  preliminary  injunction  is  pend- 
ing. Such  an  order  may  be  issued  in  a  proper  case  by 
the  Federal  courts,  for  the  purpose  of  thus  preserving  the 
status  quo.  The  terms  'temporaiy  injunction'  and  're- 
straining  order,'  while  often  used  synonymously,  may,  there- 
fore, be  properly  distinguished,  a  restraining  order  being 
effective  only  until  an  application  for  an  injunction  shall 
be  heard;  while  a  temporary  injunction  is  a  restraining 
order  effective  until  the  trial  of  the  action  in  which  it  is 
issued.  An  order,  however,  restraining  and  enjoining  a 
defendant  until  the  final  determination  of  an  action,  is  to 
be  deemed  a  temporary  injunction,  rather  than  a  mere  re- 
straining order." 

Whether,  in  cases  like  the  instant  case,  such  an  order 
should  l)e  considered  a  restraining  oi'der  or  a  temporary 
injunction,  will  depend  upon  the  circumstances  of  each 
rase,  and  is  largely  in  the  discretion  of  the  judge.  For  in- 
stance, it  might  appear,  at  tlie  hearing  of  the  api)lication 
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for  the  temporary  injunction,  after  the  three  days'  notice 
has  been  given,  that  tlie  State  has  no  case;  or  there  may  be 
other  reasons  why  the  order  ought  not  to  remain  in  force 
until  a  final  determination.  But  if  the  showing  is  then 
sufficient,  the  judge  can  continue  the  order  until  the  final 
hearing.  In  other  words,  the  order  may  be  modified,  va- 
cated, or  continued,  as  in  any  other  case,  according  to  the 
circumstances.  Some  of  the  discussion  in  prior  divisions 
of  the  opinion  has  a  bearing  upon  the  point  now  under  con- 
sideration. It  is  unnecessary'  to  pursue  the  subject  fur- 
ther. 

It, is  our  conclusion  that  the  trial  court  erred  in  va- 
cating the  order.  It  is,  therefore,  reversed  and  remanded 
for  an  order  in  accordance  with  this  opinion.  The  restrain- 
ing order  issued  by  this  court  will  stand  until  appi-opriate 
action  is  taken  by  the  district  court  or  a  judge  thereof.  This 
applies  to  all  three  cases. — Reversed  and  remanded. 

Weaver,  Gaynor,  and  Stevens,  JJ.,  concur. 


State  of  Iowa  ex  rel.  Matt  Lappb  et  al..  Appellant,  v. 

J.  F.  Snyder  et  al.,  Appellees. 

SCHOOLS  AND  SCHOOL  DISTRICTS:     Women  as  Voters.     A  wo- 

1  man  has  no  right  to  vote  on  the  question  whether  a  consolidat- 
ed independent  school  district  shall  be  established  under  Section 
2794-a,  Code  Supp.,  1913.     (See  Sees.  1131,  2747,  Code,  1897.) 

ELECTIONS:     Women  Voters — Increase  in  Taxation.     Whether  a 

2  proposition,  if  adopted  by  a  due  election,  will  result  in  an  in- 
crease in  taxation,  must  appear  to  a  Cf*rtainty  before  a  woman 
may  legally  claim  her  right  to  vote  on  such  proposition. 

Appeal  from  Carroll  Dintrict  Court. — E.  O.  Albert,  Judge. 

Ji  xe  27,   1918. 

Action    in    equity   to  enjoin    the  oflicers  of  a   ronsoli- 
(lateil  indeiKMidenl  scliool  district  from  exercisinj^  the  fuiu*- 
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tioiis  of  officers  of  such  corporation,  and  to  enjoin  the  cor- 
I)oration  from  assuming  any  rights  as  such.  Judgment  dis- 
missing plaintiffs'   petition.    Plaintiffs   appeal. — Affirmed. 

L,  H.  Salinger  and  F.  H.  Gooney,  for  appellant. 

Lee  d  Rohh  and  F.  F.  Faville,  for  appellees. 

Gaynor,  J. — ^This  case  presents  but  one  question :  Have 
women  a  right  to  vote  on  the  question  of  organizing  a  con- 
solidated independent  school  district,  proposed  to  be  made 

under  the  provisions  of  Section  2794-a  of 
BCHooL^>iii^^       the  Supplement  to  the  Code,  1913,  which 

TRICT8  : 

women 'm  reads  as  follows: 

votera. 

'*When  a  petition  describing  the  boun-« 
daries  of  contiguous  territory  containing  not  less  than  six- 
teen sections  within  one  or  more  counties  is  signed  by  one 
third  of  the  electors  residing  on  such  territory,  and  ap- 
proved by  the  county  superintendent  *  ♦  *  and  filed 
with  the  board  of  the  school  corporation  in  which  the  por- 
tion of  the  proposed  district  having  the  largest  number  of 
voters  is  situated,  requesting  the  establishment  of  a  con- 
solidated independent  district,  it  shall  be  the  duty  of  said 
board,  within  ten  days,  to  call  an  election  in  the  proposed 
consolidated  district,  for  which  they  shall  give  the  same 
notices  as  are  required  in  Section  twenty -seven  hundi-ed  and 
forty-six  of  the  Code  and  twenty-seven  hundred  and  fifty 
of  the  Supplement  to  the  Code,  1907,  at  which  election  all 
voters  residing  in  the  proposed  consolidated  district  shall 
be  entitled  to  vote  by  ballot  for  or  against  such  separate 
organization.  When  it  is  proposed  to  include  in  such  dis- 
trict a  city,  or  town  or  village,  the  voters  residing  upon  the 
territory  outside  the  incorporated  limits  of  such  city,  town 
or  village  shall  vote  separately  upon  the  proposition  for 
the  creating  of  such  new  district.  The  judges  of  said  elec- 
tion shall  provide  separate  ballot  boxes  in  which  shall  be 
deposited  the  votes  cast  by  the  voters  from  their  respective 
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territory,  and  if  a  majority  of  the  votes  cast  by  the  elec- 
tors residing  either  within  or  without  the  limits  of  such 
city,  town  or  village,  is  against  the  proposition  to  form 
a  consolidated  independent  corporation,  then  the  pi*oposed 
corporation  shall  not  be  formed.  If  a  majority  of  the 
votes  so  cast  in  each  territory  shall  be  in  favor  of  such  in- 
dependent organization,  the  organization  of  the  proposed 
consolidated  independent  school  corporation  shall  be  com- 
pleted by  the  election  of  a  board  of  directors  for  said  school 
corporation,  as  provided  in  Section  twenty-seven  hundred 
ninety-five  of  the  Code,  and  when  so  organized  shall  not 
be  reduced  to  less  than  sixteen  sections  unless  dissolved  as 
provided  by  this  act.  No  school  corporation  from  which 
territory  is  taken  to  form  such  a  consolidated  independent 
corporation  shall,  after  the  change,  contain  less  than  four 
government  sections,  which  territory  shall  be  contiguous 
and  so  situated  as  to  form  a  suitable  corporation." 

Under  the  provisions  of  this  section,  a  petition,  ap- 
proved by  the  county  superintendent,  was  duly  filed,  as  re- 
quired by  the  statute.  An  election  was  called,  proper  no- 
tices given,  and  an  election  held.  To  test  the  validity  of 
the  corporation  so  organized,  to  enjoin  it  from  exercising 
any  corporate  powers,  to  have  it  judicially  declared  to  have 
no  legal  existence,  and  to  enjoin  its  officers  from  exercis- 
ing, or  assumlTig  to  exercise,  any  of  the  functions  of  the 
office  which  they  assume  to  hold  as  officers  of  the  corpora- 
tion, this  action  is  brought  in  equity.  No  objection  was 
made  to  the  form  of  the  action,  and  we  therefore  consider 
the  case  upon  its  merits. 

The  sole  ground  upon  which  the  plaintiff  relies  for  re- 
lief is  that,  at  the  election  held,  no  provision  was  made 
for  women  to  vote,  and  women  who  presented  themselves — 
in  every  way  qualified  except  by  sex — were  refused  the  right 
to  vote.  It  may  be  conceded  at  the  outset  that  plaintiff's 
petition  must  be  sustained  if,  under  the  law,  women  re- 


June  1918]  Statb  v.  Snydbb.  45 

siding  in  tlie  proposed  district  liad  a  rigtit  to  vote  at  this 
election.  We  may  assume  that  the  women  were  in  every 
way  qualified  except  in  sex.  We  may  assume  that,  if  the 
women  were  entitled  to  vote,  and  had  voted,  there  were 
enough  to  change  the  result. 

Article  2,  Section  1,  of  the  Constitution  of  Iowa,  pro- 
vides that: 

"Every  male  citizen  of  the  United  States,  of  the  age  of 
twenty-one  years,  who  shall  have  been  a  resident  of  this 
state  six  months  next  preceding  the  election^  and  of  the 
county  in  which  he  claims  his  vote,  sixty  days,  shall  be 
entitled  to  vote  at  all  elections  which  are  now  or  hereafter 
may  be  authorized  by  law." 

In  In  re  Application  of  Carragher,  149  Iowa  227,  it  was 
said: 

"The  legislature  cannot  add  to  or  take  from  these  qual- 
ifications (constitutional  qualifications),  and  until  the  peo- 
ple shall  have  changed  this  feature  of  their  fundameiitiU 
law,  a  woman  cannot  be  a  qualified  elector,  in  tlie  consti- 
tutional sense  of  the  term. 

This  sex  limitation,  however,  has  been  held  to  apply 
only  to  elections  in  which  the  choice  of  officers  is  involved. 
See  ,Cogge8hall  v.  City  of  Des  Moines,  138  Iowa  730.  It 
follows,  therefore,  that,  as  to  other  matters  not  within  the 
purview  of  the  Constitution,  the  inhibition,  so  far  as  it  re- 
lates to  the  sex  of  the  voter,  may  be  regulated  or  removed 
by  statute.  Our  legislature  has,  by  proper  enactment,  un- 
dertaken to  vest  women  with  the  right  to  vote  upon  cer- 
tain subjects,  which,  by  interpretation,  have  been  removed 
from  the  effect  of  the  general  constitutional  prohibition, 
and  has  enacted  Section  2747  of  the  Code  of  1897,  which 
reads  as  follows: 

"To  have  the  right  to  vote  at  a  school  meeting  a  per- 
son must  have  the  same  qualifications  as  for  voting  at  a 
general  election,  and  must  be  at  the  time  an  actual  resident 
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of  the  corporation  or  subdistrict.  In  any  election  hereafter 
held  in  any  school  corporation  for  the  purpose  of  issuing 
bonds  for  school  purposes  or  for  increasing  the  tax  levy, 
the  right  of  any  citizen  to  vote  shall  not  be  denied  or 
abridged  on  account  of  sex,  and  women  may  vote  at  such 
elections  the  same  as  men,  under  the  same  restrictions  and 
qualifications,  so  far  a&  applicable." 

Section  1131  of  the  same  Code  provides: 

"At  all  elections  where  women  may  vote,  no  registra- 
tion of  women  shall  be  required;  separate  ballots  shall  be 
furnished  for  the  question  on  which  they  are  entitled  to 
vote;  a  separate  ballot  box  shall  be  provided  in  which  all 
ballots  cast  by  them  shall  be  deposited,  and  a  separate 
canvass  thereof  made  by  the  judges  of  the  election,  and  the 
returns  thereof  shall  show  such  vote.  The  right  of  any 
citizen  to  vote  at  any  city,  town  or  school  election,  on  the 
question  of  issuing  any  bonds  for  municipal  or  school  pur- 
poses, and  for  the  purpose  of  borrowing  money,  or  on  the 
question  of  increasing  the  tax  levy,  shall  not  be  denied  or 
abridged  on  account  of  sex." 

These  are  the  sections  under  which  the  women  resid- 
ing in  this  proposed  district  claimed  the  right  to  vote.  The 
question  arises:  Does  the  proposition  submitted  at  this 
election  involve  any  of  these  questions  on  which  women 
have  a  right  to  vote?  Under  Section  2747,  women  have  a 
right  to  vote  at  any  election  in  any  school  corporation 
where  the  purpose  of  the  election  is  the  issuing  of  bonds 
for  school  purposes,  or  the  increasing  of  the  tax  levy. 

Section  1131  provides  that  women  have  a  right  ta 
vote  at  any  city,  town,  or  school  election  on  the  question 
of  issuing  any  bonds  for  municipal  or  school  purposes, 
and  for  the  purpose  of  borrowing  money,  or  on  the  ques- 
tion of  increasing  the  tax  levy. 

The  right  of  women  to  vote  at  the  election  in  question 
must  be  found  in  these  statutes.    Of  course,  as  said  in 


June  1918]  State  v.  Snyder.  47 

Younker  v.  Susong,  173  Iowa  663,  the  question  need  not  be 
directly  involved:  that  is,  "Shall  the  tax  levy  be  in- 
creased?" It  is  sufficient  if  the  effect  of  the  vote  neces- 
i«arily  is  to  increase  the  burden  of  tax,  or  necessarily  re- 
sulted in  increasing  the  tax  levy.  Thus,  it  is  said  in  this 
Vow  niter  case:  • 

"On  the  face  of  the  act  itself,  the  city  may  be  and  is 
authorized,  by  the  vote  of  the  peoi)le  at  the  election  in 
question,  to  do  the  things  which  will  necessarily  increase 
the  tax." 

In  this  Younker  case,  the  thought  seems  to  be  that  the 
city,  before  the  election,  had  certain  obligations  which  it 
was  required  to  meet.  These  obligations  could  not  be  met 
except  by  the  levy  of  tax  upon  the  property  within  its  cor- 
porate limits.  To  increase  its  obligations  to  pay  called 
upon  it  to  increase  the  fund  out  of  which  payment  should 
be  made.  This  fund  could  only  be  increased  by  taxation. 
Therefore,  it  was  argued  that,  by  increasing  the  burden  on 
the  fund,  it  followed  logically  that  the  fund  would  have 
to  be  increased  to  carry  the  burden.  The  funa  could  only 
be  supplied  by  taxation.  Therefore,  the  increased  burden 
called  for  an  increase  in  taxation;  and  it  was  held  that 
women *had  a  right  to  vote  on  the  question  there  proposed, 
because  the  necessary  effect  of  the  creation  of  a  nninicipal 
court  was  to  call  on  the  taxpayer  for  more  money  to  sus 
tain  it,  and,  therefore,  necessarily  increased  the  burden  of 
taxation,  unless  the  court,  when  created,  was  self-sustain- 
ing. The  last  question  was  the  only  one  considered  by  the 
court  as  problematical  or  uncertain.  Without  further  com- 
ment upon  that  case  and  its-reasoning, — though  this  seems 
to  be  the  case  mainly  relied  upon  by  the  plaintiff  in  this 
suit,  as  supporting  his  contention, — we  have  to  say  that  the 
question  submitted  in  the  i)rosent  case  does  not  necessarily 
involve  any  of  the  questions  upon  which  women  have  a 
right  to  vote.    It  involves  the  simple  (juestion  as  to  wlieth- 
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er  a  consolidated  school  district  shall  be  organized,  includ- 
ing certain  territory.  Whether  the  effect  of  that  organ- 
ization will  be  to  increase  the  taxes  within  the  district,  is 
one  of  uncertainty.     It  is  one  that  could  not  be  determined 

'  before  the  creation  of  the  corporation.  The  district  was 
only  proposed.  The  question  of  whether  it  should  be  or- 
ganized into  an  independent  consolidated  school  district 
was  the  only  question  submitted. 

It  will  be  noted  that  these  statutes  giving  to  women 
a  right  to  vote  upon  certain  questions  do  not  limit  the  right 
to  those  women  piersonally  affected  by  the  vote.  All  wom- 
en may  vote,  if  brought  within  the  rights  given  by  statute, 
no  (matter  what  "the  effect  may  be  upon  'the  proposed 
voter  individually.  It  would,  therefore,  be  an  unnecessary 
inquiry  what  effect  the  creation  of  the  new  corporation 
would  have  upon  the  individual  voter.  It  may  be  argued, 
and  is  argued,  that  all  property  owners  whose  property 
lay  outside  the  independent  district  in  which  the  town  of 

.Glidden  is'^  situated,  will  be  required  to  pay  more  taxes 
than  they  were  required  to  pay  before  the  district  was 
consolidated ;  and  it  may  be  argued  with  just  as  much  force 
that  those  residing  within  the  independent  school  .district 
of  Glidden  may  not  be  required  to  pay  as  much.  The  ques- 
tion is  not  what  each  citizen  in  the  several  included  dis- 
tricts was  required  to  pay  before  the  consolidation,  as  com- 
pared with  what  she  would  be  required  to  pay  after  the 
consolidation ;  because,  by  that  method  of  comparison,  some 
women  within  the  territory  might  rightly  be  refused  the 
privilege  of  voting  upon  the  question  here  under  consid- 
eration, while  other  women  could  not  rightly  be  denied. 
It  will  be  noted  that,  in  Section  2747,  it  is  said  that,  in 
any  election  hereafter  held  in  any  school  coq)oration  for 
the  purpose  of  issuing  bonds  for  school  purposes  or  for  in- 
creasing the  tax  levy,  women  shall  have  the  right  to  vote. 
This  presupposes  the  existence  of  a  s(!hool  corporation  in 
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wliifh  an  election  is  to  be  held,  and  in  which  it  is  proposed 
to  increase  the  corporate  or  district  tax  fund  created  out 
of  tax  levies  upon  the  property  within  that  district.  Here, 
we  have  no  school  corporation,  to  be  directly  affected.  The 
object  of  the  election  is  to  create  a  corporation  in  which, 
after  being  created,  school  taxes  may  be  levied.  A  ques- 
tion might  well  then  arise  in  the  corporation,  upon  which 
women  would,  under  this  statute,  be  entitled  1o  exi)ress 
themselves.  Or,  in  other  words,  there  was,  when  this 
corporation  was  proposed,  at  the  time  this  election  was 
held,  no  existing  corporation  whose  taxes  could  be  in- 
creased. Neither  the  direct  nor  the  indirect  effect  of  the 
vote  necessarily  increased  or  decreased  taxes,  or  raised  the 
tax  levy  of  the  district.  To  increase  suggests  the  exist- 
ence of  something  that  may  be  increased  or  decreased.  The 
proposed  corporation  not  being  in  existence,  no  tax  ever 
having  been  levied  for  the  corporation,  there  was  no  tax 
that  could  be  increased  or  decreased  by  the  vote.  It  could 
have  no  taxes  until  it  was  legally  organized,  until  officers 
were  elected,  until  provision  was  made  for  the  assessment 
and  levy  of  taxes.  At  the  time  this  corporation  was  pro- 
posed, there  was  included  in  it  the  school  district  of  Gl id- 
den,  a  portion  of  the  school  township  of  Glidden,  a  por- 
tion of  the  school  township  of  Brant,  a  portion  of  the  school 
township  of  Eichland.  Portions  of  all  this  territory  were. 
taken  into  the  new  district.  These  school  corporations  were 
separate  entities,  had  their  own  method  of  levying  taxes, 
and  their  taxes  could  be  definitely  ascertained.  It  is 
claimed  that  the  taxes  in  the  proposed  corporation  would 
be  greater  on  these  portions  of  these  several  old  corpo- 
rations that  were  included  in  the  new  corporation,  than 
they  were  under  the  old  organizations.  The  taxes  of  none 
of  these  old  organizations,  as  such,  could  be  increased 
by  this  new  organization.  The  new  coi-poration  came  into 
existence   only   by    this    vote;    and,    therefore,    it    cannot 
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be  said  that  its  taxes  could  be  increased  or  decreased. 
What,  then,  do  we  look  to  for  the  basis  of  comparison  as 
to  whether  the  tax  is  increased  or  decreased?  Not  to  the 
efiFect  upon  the  individual,  not  to  the  effect  upon  the 
property  of  the  old  district.  At  the  time  the  vote 
was  called  for  upon  the  proposed  district,  no  levy 
had  been  made  in  this  proposed  district.  No  tax  had 
ever  been  levied  by  which  any  comparison  could  be  made 
of  increase  or  decrease.  There  is  no  logical  way  of  as- 
certaining whether  the  tax  would  be,  or  would  not  be, 
increased.  It  follows,  therefore,  that  the  tax  was  not  nec- 
essarily increased,  as  said  in  Younkcr  v,  Siisong,  supra.  It 
follows,  therefore,  that  Younker  v.  Suson^g  is  no  authority 
for  the  contention  here;  nor  is  the  Coggeahall  case,  supra. 
So  we  say  it  is  not  the  question  as  to  whether  the  individ- 
ual must  pay  more  tax  or  not, — it  is  not  a  question  whether 
the  owners  of  land  in  the  old  district  included  in  the  new 
district  would  pay  more  or  less  in  the  new  district  than 
they  did  in  the  old, — but  whether  or  not  the  proposition 
submitted  here  necessarily  increased  the  taxes  in  the  pro- 
posed district,  as  an  entity.  So  we  say 
2.  elbctions  :         that  this  limited  statutory  enfranchisement 

women  Toten :  *' 

ta«ftton  ^         ^^  women  gave  them  no  right  to  vote  on 

the  proposition  here  under  consideration ; 
and  further,  even  if  we  should  concede  it  does,  the  fact  on 
which  they  predicate  the  right  to  exercise  the  franchise 
must  be  manifested  with  certainty  at  the  time  they  attempt 
to  exercise  the  franchise.  Neither  proposition  is  sustained 
in  this  case.  We  therefore  agree  with  the  district  court, 
and  afSrm  its  action  in  dismissing  plaintiff's  petition. — 
Affirmed. 

Preston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 
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State  of  Iowa  ex  rel.  John  Wirth  et  al.,  Appellee,  v.  Olb 

Wald  et  al.,  Appellants. 

SCHOOLS  AND  SCHOOL  DI8TBICT8:  Organisation— Inclusion  of 
Part  of  Snbdlstrict — ^Effect.  The  organization  of  a  consolidated 
school  district  in  such  a  manner  as  to  embrace  therein  a  portion 
only  of  several  subdistricts  situated  along  one  side  of  a  school 
township,  does  not  automatically  convert  all  subdistricts  hav- 
ing at  least  four  sections  of  laud  in  said  school  township,  into 
independent  districts.  In  such  case,  said  school  township  or- 
ganisation is  in  no  wise  disturbed.  Chapter  342,  Acts  36  G.  A., 
applies  only  when  the  consolidation  works  an  entire  severance 
from  a  school  township  of  a  subdistrict  having  at  least  four  sec- 
tions of  land. 

Appeal  from  Story  District  Court, — G.  D.  Thompson, 

Judge. 

March  18,  1918. 

Bbhbaring  Dbnibd  Junb  27,  1918. 

Action  in  the  nature  of  quo  warranto,  to  test  the  right 
of  defendants  to  hold  the  office  of  school  directors  of  the 
consolidated  independent  school  corporation  of  Gilbert,  in 
Story  County.  The  facts  are  stated  in  the  opinion.  The 
court  below  found  in  favor  of  relators. — Reversed, 

Cosson  d  Francis  and  Fred  E.  Hansen,  for  appellants. 

(7.  6.  Lee,  Bert  B,  Welty,  and  t/.  R,  Larson,  for  appel- 


lee. 


O.  J,  Henderson,  Amicus  Curiae, 


Stevens,  J. — This  is  an  action  in  the  nature  of  quo 
warranto,  to  test  the  right  of  defendants  to  hold  the  office 
of  school  directors,  president,  secretary,  and  treasurer  of 
the  consolidated  independent  district  of  Gilbert,  in  Story 
County.    The  defendant  Dan  Jacobson  is  acting  as  presi- 
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dent  of  the  board  of  directors,  F.  M.  Bell  as  secretary,  and 
S.  B.  Lee  as  treasurer  thereof. 

The  alleged  consolidated  district  is  composed  of  some- 
thing more  than  25  sections,  most  of  which  lies  in  the 
school  township  of  Gilbert,  but  a  portion  is  taken  from  La- 
fayette and  Milford  Townships.  The  independent  district 
of  Story  City  comprises  Sections  1,  2,  11,  12,  and  the  ^o^th 
one  half  of  Sections  13  and  14  in  Lafayette  Township;  and 
the  remaining  portion  of  the  township  is  divided  into  8 
subdistricts,  which  include  a  part  of  Sections  30  and  31  in 
Howard  Township.  The  north  boundary  of  the  alleged 
consolidated  district  extends  through  the  center  of  Sections 
30,  29,  28,  and  27,  and  to  the  center  of  Section  26,  and 
thence  south  to  the  center  of  Section  35,  thence  east  to  the 
section  line  between  Section  36  in  Lafayette  Township  and 
Section  31  in  Howard  Township,  leaving  the  north  one 
half  of  Sections  27,  28,  29,  and  30,  the  north  one  half  and 
the  southeast  quarter  of  Section  26,  and  the  northeast  quar- 
ter  of  Section  35,  the  north  one  half  of  Section  36  in  La- 
fayette  Township,  and  the  portion  of  Sections  30  and  31 
in  Howard  Township,  outside  of  said  consolidated  district. 
The  omitted  portion  of  the  sections  above  designated,  there- 
fore, forms  a  strip  one-half  mile  in  width  by  four  and  one- 
half  miles  in  length,  widening  at  the  east  end,  as  shown  on 
the  plat  herewith.  The  portion  of  the  several  subdistricts 
omitted  from  the  consolidated  district  is,  for  the  purpose  of 
more  clearly  presenting  the  situation,  denominated  on  the 
plat,  "Disputed  territory."  Subdistricts  2,  3,  4,  5,  and  6 
in  Lafayette  Township  are  left  as  before,  but  a  portion  of 
7,  8,  and  9  is  included  in  the  disputed  territory.  School- 
houses  are  situated  in  the  center  of  each  of  the  subdistricts, 
all  of  which  comprise  four  sections,  except  Subdistrict  6, 
which  is  composed  of  two  full  and  two  half  sections ;  and  a 
portion  of  Sections  26,  35,  and  36  is  made  a  part  of  the  al- 
leged consolidated  district  of  Gilbert. 
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The  following  plat  shows  the  location  of  the  consol- 
idated district,  the  so-called  disputed  territory,  the  inde- 
pendent district  of  Story  City,  and  the  remaining  portion 
iif  tlie  Lafayette  school  corporation : 


The  coart  below  held  that  the  consolidated  independ- 
oit  school  district  of  OUbert  had  no  legal  ezistoice,  that 
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all  acts  undertaken  or  performed  by  it  were  null  and  void, 
and  that  the  defendants  have  no  authority  to  act  as  school 
oflScers  in  said  district;  and  taxed  the  costs  to  the  defend- 
ant. 

I.  Both  counsel  for  appellant  and  appellee  rely  uijon 
Section  2794-a,  as  amended  by  the  thirty-sixth  general  as- 
sembly, to  sustain  their  I'espective  contentions  li^rein.  This 
section,  as  amended,  so  far  as  material  to  the  questions 
pi-esented  on  this  appeal,  is  as  follows; 

"*  *  *  No  school  corporation  from  which  territory 
is  taken  to  form  such  a  consolidated  independent  corpora- 
tion shall,  after  the  change,  cont^un  less  than  four  gov- 
ernment sections,  which  territory  shall  be  contiguous  and 
so  situated  as  to  form  a  suitable  corporation.''  SiH-tion 
2794-a,  Supplement  to  the  Code,  1913. 

The  thirty-sixth  general  assembly  added  tlie  following 
to  the  above: 

"And  where  after  the  formation  of  such  consolidated 
school  corporation,  whether  heretofore  or  hereafter  formed, 
there  is  left  in  any  school  township  one  or  more  subdistricts 
each  of  such  subdistricts  containing  four  or  more  govern- 
ment sections,  each  of  such  pieces  of  territory  shall  thereby 
become  a  rural  independent  school  corporation,  and  it  shall 
be  the  duty  of  the  officers  of  the  former  school  township  to 
call  an  election  in  each  of  such  rural  independent  districts 
for  the  pui'pose  of  electing  school  officers  in  the  manner 
provided  by  law  for  the  election  of  officers  in  rural  inde- 
pendent school  corporations.''  Chapter  342,  Acts  of  the 
Thirty-sixth   General   Assembly. 

By  act  of  the  thirty-seventh  general  assembly,  approved 
May  14,  1917,  Section  2794-a  was  further  amended,  the  ma- 
terial portion  of  which  is  as  follows: 

"In  the  formation  of  such  consolidated  school  corpora- 
tion the  boundary  lines  shall  conform  to  those  of  corpora- 
tions or  districts  already  established,  so  far  as  practica- 
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ble  and  in  case  the  boundary  of  such  district  be  a  public 
highway,  then  the  said  consolidated  district  may  include 
such  tracts  of  one  hundred  sixty  acres  or  less  as  are  con- 
tiguous to  the  said  highway  and  the  county  superintendent 
after  a  full  and  fair  hearing  gives  his  approval.  And  where 
after  the  formation  of  such  consolidated  school  corpora- 
tion, there  is  left  in  any  school  township  one  or  more 
pieces  of  territory  containing  four  or  more  government  sec- 
tions, each  of  such  pieces  of  territory  shall  thereon  be- 
come a  runil  independent  school  corporation,  unless  two 
or  more  subdistricts  remain  in  a  contiguous  body,  in  which 
event  such  remaining  portion  of  territory  shall  constitute 
a  school  township,  and  it  shall  be  the  duty  of  the  officers 
of  the  former  school  township  to  call  an  election  in  each  of 
such  remaining  pieces  of  territory  for  the  purpose  of  elect- 
ing school  officers  in  the  manner  provided  by  law  for  the 
election  of  officers  in  rural  independent  school  and  school 
township  corporations."  Chapter  432,  Acts  of  the  Thirty- 
seventh  General  Assemblv. 

It  is  the  theory  of  counsel  for  appellee  that,  when  a 
consolidated  district  is  formed  out  of  part  of  a  school 
township,  each  and  every  subdistrict  tliei*ein  which  contains 
four  or  more  sections  not  included  in  the  consolidated  dis- 
trict, antomatically  becomes  an  inde])endent  school  corpo- 
ration, and  that  all  territory  omitted  from  said  consolidated 
district  and  not  included  within  the  said  independent  dis- 
tric^ts  thus  formed,  remains  a  school  township;  whereas 
counsel  for  appellant  contends  that  Section  2794-a,  as 
amended  by  the  thirty-sixth  general  assembly,  providing 
that  one  or  more  subdistricts,  or  pieces  of  territoi-y,  left  in 
a  school  township,  becomes  each  an  independent  school  cor- 
poration, relates  onh'  to  subdistricts  or  ])ieces  of  territory 
severed  from  the  rest  of  tlio  township  school  corporation, 
and  that  same  does  not  {ip|)ly  to  c(nitiguons  subdistricts, 
or  parts  thereof,  remaining  in  the  school  township. 
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Upon  the  theory  of  counsel  for  appellee,  the  several 
subdistricts  would  automatically  become  independent  school 
corporations,  and  tlie  so-called  disputed  territory,  which 
is  not  so  situated  as  to  be  suitable  for  a  school  corporation, 
would  constitute  the  school  township;  whereas,  upon  the 
theory  of  counsel  for  appellant,  the  several  subdistricts  in 
question  would  continue  as  such,  and  the  disputed  territory 
would  remain  a  part  of  them,  and,  together  with  the  sub- 
(lisfricts,  would  <onstitute  the  district  township  of  Lafayette. 

The  statute,  as  amended  by  the  thirty-seventh  general 
assembly,  which  amendment  was  not  in  force  at  the  time 
the  district  in  question  was  formed,  provides  that,  if  two 
or  more  subdistricts  remain  in  the  school  township  after  the 
formation  of  an  independent  consolidated  district,  such 
portion  remaining  shall  constitute  a  school  corporation. 
The  court  below  evidently  proceeded  upon  the  theory  of 
counsel  for  appellee;  and,  if  this  was  correct,  it  is  quite 
obvious  that  the  so-called  disputed  territory  is  not  so  situ- 
ated as  to  form  a  suitable  school  corporation,  and  the  con- 
solidated district  cannot  be  sustained. 

It  will  be  observed  that  the  so-called  disputed  territory 
is  not  isolated,  but  is  contiguous  to  the  several  subdistricts 
in  Lafayette  Township,  no  part  of  which  was  taken  for  the 
consolidated  district.  Unless  we  adopt  the  contention  of 
counsel  for  appellee,  that  each  of  said  subdistricts,  upon 
the  formation  of  the  consolidated  district,  automatically 
became  an  independent  corporation,  we  must  hold  that  the 
same,  together  with  the  so-called  disputed  territory,  re 
mained  and  constituted  the  Lafayette  school  corporation. 
It  seems  to  us  that  Section  2794-a  contemplates  that,  in  the 
formation  of  consolidated  districts,  a  subdistrict  composed 
of  four  or  more  sections  might  be  isolated,  and  could  better 
conduct  its  affairs  as  an  independent  corporation  than  as  a 
part  of  a  corporation  to  which  it  was  not  contiguous;  and 
hence  ]»r()visi(>n  is  made  that  same  shall  automatically  be- 
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ronie  an  independent  school  coi-poration;  and  that  it  ha« 
no  reference  to  subdistricts,  or  parts  thereof,  contiguous  to 
and  remaining  in  the  scliooi  township  after  the  formation 
of  a  consolidated  district.  Upon  this  theory,  the  so-called 
disputed  territory  and  the  several  subdistricts  in  Layfette 
Township  are  in  no  wise  affected  by  the  formation  of  said 
consolidated  district,  but  constitute,  as  before,  a  school 
corporation,  except  that  a  portion  of  its  former  territory 
has  been  taken  with  other  territory,  and  formed  into  a  con- 
solidated  district. 

An  examination  of  the  plat  will  show  that  Subdistricts 
2  to  C^  inclusive,  possess  the  same  territory  and  boundaries 
as  before  the  formation  of  the  consolidated  district,  but 
that  a  i)ortion  of  Subdistricts  7,  8,  and  9  is  included  there- 
in. It  is  conceded  by  counsel  for  appellee  that  subdistricts 
may  be  reduced  to  less  than  four  government  sections  by 
the  formation  of  a  consolidated  school  corporation.  This 
was  held  in  School  Dist,  v.  Independent  Dist,,  149  Iowa 
480 ;  Consolidated  Ind,  School  Dist,  v,  Martin,  170  Iowa  2(52 ; 
Taylor  v.  Independent  School  Dist.,  181  Iowa  544. 

It  does  not  appear  from  the  evidence  that  the  relators, 
or  other  school  patrons  residing  upon  said  disputed  terri- 
tory, will  not  have  convenient  school  advantages  if  the  con- 
solidated district  is  sustained.  Subdistrict  7  includes  the 
portion  of  Sections  30  and  31  in  Howard  Township,  and 
there  is  a  schoolhouse  in  the  center  of  Sections  25,  26,  35, 
and  36;  and  the  distance  of  travel  for  patrons  residing 
therein  will  be  the  same  as  before  the  formation  of  the  dis- 
trict in  question.  Perhaps  some  school  children  residing 
upon  the  disputed  territory  will  be  required  to  travel  a  little 
farther  to  school  than  formerly,  but  all  will  be  left  reason- 
ably near  a  schoolhouse.  The  construction  here  given  to 
Section  2794-a,  as  amended  by  the  thirty-sixth  general  as- 
sembly, is  consistent  with  the  same  as  amended  by  the 
thirty-.seventh  general  assembly,  and  gives  effect  to  every 
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part  thereof,  and  seeum  to  us  to  ber  in  accordance  with  the 
plain  spirit  and  intent  thereof.  Jt  is  true  that  the  statute 
is  somewhat  ambiguous;  but  we  are  constrained  to  hold 
that,  in  so  far  as  the  same  provides  that  subdistricts,  or 
other  pieces  of  territory  suitable  for  a  school  corporation, 
shall  become  such  after  a  portion  of  a  school  township  has 
been  formed  into  a  consolidated  district,  it  relates  to  iso- 
lated subdistricts  or  pieces  of  territory,  and  not  to  such 
portions  of  one  or  moi'e  subdistricts  as  may  be  omitted  from 
the  consolidated  district,  and  left  a  part  of  the  township 
school  corporation.  The  act  of  the  thirty-seventh  general 
assembly,  which  will  apply,  of  course,  to  all  districts  formed 
after  tlie  act  went  into  effect,  requires  that,  in  the  formation 
of  consolidated  school  corporations,  the  boundary  lines 
thereof  shall  conform  to  those  of  corporations  or  districts 
already  establishcnl,  so  far  as  i)racticable,  and  provides 
proper  safeguards  for  the  protection  of  persons  aggrieved 
by  the  boundaries  fixed  therefor. 

It  is  our  conclusion,  therefore,  that  the  Gilbert  Con- 
solidated Independent  School  Corjjoration  was  legiiUy  or- 
ganized; that  the  defendants  are  the  legally  elected  an<l 
qualified  officers  thereof;  and  that  the  so-called  disputed  ter- 
ritory i"emains  a  j)art  of  the  district  township;  and  that 
the  several  subdistricts  thereof  do  not  automatically  be- 
come independent  school  coi^porations,  but  remain  subdis- 
tricts, and  a  part  of  the  district  township  of  Lafayette,  as 
before. 

For  the  reasons  ^stated,  the  finding  and  judgment  of 
the  district  court  are — Reversed, 

Preston,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


June  1918]        Stevens  v.  City  of  Chakiton.  59 


SrsAN  M.  Stevens,  Appellee,  v.  City  of  Chariton,  Appel- 
lant. 

TBIAI«:     Inconsistent  Findings.     Evidence  reviewed,  and  held  to 

1  present  no  inconsistency  with  a  special  finding,  and  consequent- 
ly, no  basis  for  new  trial. 

JUDOICENT:     Non  Obstante  Veredicto.    A  special  finding  which  is 

2  not,  of  ititelf,  sutBcient  to  justify  a  judgment  non  obstante  vere- 
dicto may  not  be  aided  by  a  resort  to  the  evidence. 

TRIAL:     Evidence  Based  on  Exhibits — Failure  to  Introduce  Exhib- 

3  its.  Expert  testimony,  taken  by  deposition  and  based  on  cer- 
tain exhibits,  may  be  received  prior  to  the  introduction  of  the 
exhibits,  when  the  court  is  led  to  believe  that  such  exhibits  will 
be  later  introduced;  and  if  such  introduction  is  not  made  as 
to  all  the  exhibits,  and  the  opposite  party  makes  no  effort  to  ex- 
clude the  prematurely  received  opinion,  he  may  not  later  com- 
plain, especially  when  the  materiality  of  the  non-introduced  ex- 
hibit is  not  made  to  appear. 

NEOLIOENCE:     Safe  and  Unsafe  Ways.     Negligence  may  not  be 

4  predicated  on  the  failure  of  a  pedestrian  to  take  a  path  or  way 
other  than  he  did  take,  when  there  is  no  evidence  as  to  the 
condition  of  such  other  way. 

NEOUOEKCE:    Using  Known  Defective  Way.    It  is  not  negligence 

5  to  pass  over  a  way  known  to  be  defective^  in  the  absence  of  a 
showing  that  the  party  knew  it  was  imprudent  to  do  so. 

Appeal  from  Lucas  District  Court, — Seneca  Cornell,  Judge. 

June  27,  1918. 

Action  to  recover  damages  consequent  upon  a  fall,  re 
Kulted  in  a  judgment  for  the  plaintiff.  The  defendant  ap- 
I>ea  Is. — .1  ffinned. 

r/.  H^  KrideJbaughy  for  appellant. 

C.  F.  Wemiersirum  and  William  ColUnson,  for  appellee. 

Ladd,  J. — I.  Court  Avenue  of  the  city  of  Chariton  ex- 
tends east  and  went.    In  the  sidewalk,  four  feet  in  width  and 
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on   the   north    side  thereof,    between    Sixth   and    Seventh 

1.  tbial:  incoa-      Streets,  as  is  alleged,  there  was  allowed  by 
■irtent  findings,  ^j^^  defendant,  during  November,  1915,  and 

the  year  previous,  "to  exist  a  dangerous  place  in  said  side- 
walk, due  to  a  demolition  of  a  prior  existing  sidewalk,  upon 
which  were  scattered  loose  and  broken  bricks,  and  bricks 
protruding  from  an  uneven  surface  of  the  ground,  the  ground 
at  the  time  of  the  accident  herein  complained  of  being  frozen 
and  irregular  and  uneven,  said  condition  existing  on  the 
south  side  of  Lot  26  of  Eikenberry  &  Stewart's  Addition"  to 
said  city,  of  which  condition  the  officers  of  the  city  had  long 
been  aware.  It  is  further  alleged  that,  on  November  29, 1915, 
at  about  2:30  o'clock  in  the  morning,  plaintiff,  with  her 
niece,  while  passing  in  front  of  said  Lot  26,  stumbled  over 
said  loose  bricks  and  rough  and  uneven  surface  and  the  pro- 
truding brick,  and  fell,  at  a  point  approximately  139  feet 
west  from  the  curb  line  of  Sixth  Street,  and  on  the  south 
side  of  Lot  26,  seriously  injuring  her.  The  answer  was  gen- 
eral denial. 

The  evidence  tended  to  siiow  that  Mrs.  Stevens,  with  her 
niece,  arrived  at  the  depot  of  the  Chicago,  Rock  iHland  & 
Pacific  Railway  Company  in  (Chariton  at  about  two  o'clock 
in  the  morning;  and,  as  the  omnibus  was  loaded,  and  the 
train  on  the  Chicago,  Burlington  &  Quincy  Railway  Com- 
pany's line  was  due  for  Osceola  in  about  a  half  hour,  they 
undertook  to  walk  to  the  depot  of  the  latter  company,  and. 
as  they  were  passing  in  front  of  Lot  26,  aforesaid,  plaintiff 
fell. 

The  jury,  in  answer  to  special  interrogatories,  found 
that  there  was  no  brick  sidewalk  in  front  of  l»t  26,  and  none 
"which  would  permit  of  two  persons  walking  thereon  side 

by  side."  Counsel  for  api)ellant  contends 
"*  non^^Stante       that  these  answers  were  inconsistent  with 

the  verdict,  for  that,  under  the  undisputed 
evidence,  the  plaintiff  must  have  been  injured  while  walking 
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on  a  sidewalk,  and,  therefore,  motion  for  judgment  notwith- 
standing the  verdict  should  have  been  sustained ;  and  in  any 
event,  a  new  trial  should  have  been  granted.  Disposing  of 
the  contention  that  judgment  should  have  been  entered  non 
obstante^  we  have  to  observe  that  the  petition,  as  seen,  does 
not  allege  the  existence  of  a  sidewalk,  and  neither  the  evi- 
dence nor  the  special  findings  are  inconsistent  therewith. 
It  is  said,  however,  that,  under  the  undisputed  testimony,  the 
injury  must  have  been  sufTered  when  walking  on  a  brick 
walk,  and  hence  elsewhere  than  in  front  of  Lot  26.  If  so, 
plaintiff  would  not  be  entitled  to  judgment  non  ohsta/nte, 
for  resort  may  not  be  liad  to  the  evidence  as  a  basis  for  such 
a  motion.  8chulte  v.  Chicago,  M,  d  St.  P.  R.  Co.,  114  Iowa 
89.  But,  if  the  evidence  were  contrary  to  the  special  find- 
ings, this  might  constitute  ground  for  new  trial.  A  review 
of  the  evidence  discloses  that  there  was  no  such  inconsist 
ency.    The  plaintiff  testified : 

"Here  this  loose  brick,  or  whatever  it  was,  threw  me 
down,  and  that  is  as  far  as  I  know.  *  *  *  It  was  a  hard  sub- 
stance of  some  kind,  either  brick  or  stone,  in  the  walk.  *  *  • 
I  stepped  on  it,  my  foot.  *  *  *  It  was  a  brick  walk  from  the 
depot  to  the  place.  I  didn't  notice  what  kind  of  a  walk  it 
was  at  the  time,  only  I  know  it  was  a  good  walk  until  we  got 
there.  There  was  a  walk  leading  up  there  *  ♦  *  seems  like 
the  walk  was  bad  when  I  fell, — bad  walk.  Q.  What  kind  of 
a  walk  was  it?  A.  Well,  it  was  a  brick  walk,  I  should  judge. 
Q.  How  wide  was  that  brick  walk?  A.  Well,  it  was  wide 
enough  for  my  niece  and  me  to  walk  side  by  side.  Q.  Both 
of  you  were  walking  on  the  brick  walk?  A.  Yes,  sir.  Q. 
Did  you  step  in  a  hole  on  that  brick  walk?  A.  No,  sir.  Q. 
Did  you  stumble  on  that  brick  walk?  A.  I  stumbled  on  a 
brick.  ♦  »  »  I  could  see  there  was  a  walk  there.  Q.  If  the 
brick  hadn't  been  sticking  up  there, — that  loose  brick, — you 
wouldn't  have  been  injured,  would  you?  A.  Well,  J  don't 
think  I  would;  if  it  had  been  a  good  walk,  I  wouldn't  have 
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been  injured.  Q.  It  was  the  fact  that  the  brick  stuck  up 
there — that  you  stumbled  over  that  brick — that  caused  your 
injury?  A.  That  brick  turned  my  foot  when  I  stepped  on  it. 
It  throwed  me  down.  If  it  had  been  a  good  walk,  I  wouldn't 
have  fell.  Q.  Brick  was  loose?  A.  The  brick  was  loose." 
The  witness  explained  that  it  threw  her  down.  "Q.  Then 
the  brick  wasn't  in  the  walk?''  She  answered  that  it  was 
in.  the  walk,  and,  later  on,  that  it  was  on  top  of  the  walk; 
but,  on  redirect  examination,  she  said  that  she  did  "not  make 
any  examination  as  to  the  kind  of  a  walk  was  along  there,  for 
the  reason  that  we  were  trying  to  get  to  the  other  train  to 
catch  that.  We  did  not  stop  to  look  at  the  walk  or  any- 
thing. »  »  •  I  did  not  notice  the  kind  of  a  walk  it  was  *  *  * 
did  not  make  any  investigation  about  the  place  of  the  ac- 
cident." 

The  niece  described  the  place  of  the  fall  with  reference 
to  the  house,  and  Bradbury  testified  that  bricks  were 
scattered  around  in  thei-e.  "They  had  a  walk  along  the  side, 
and  they  put  one  on  the  other  side,  and  they  were  scattered 
all  over."  Paton,  who  owned  Ix)t  26,  swore  that  the  brick 
of  the  walk  in  front  of  it  had  Iwen  removed  and  piled  up  in 
the  yard  and  on  the  jiarking,  except  those  strung  along  on 
the  south  of  the  walk  line,  to  walk  on.  Willoughby  described 
the  walk  at  that  place  as  "rough,^'  and  s^id  "there  was  a 
walk  around  the  north  side  of  it,  thi-ee  bricks  wide,  then 
there  were  bricks  scattered  along  in  the  walk ;"  that  "there 
was  no  regularity  as  to  where  the  walk  should  have  been," 
and  that  the  bricks  were  "just  scattered  like  someone  had 
thrown  them  down  a  little  way  apart  to  step  on — ^just 
scattei^d  them  around  that  way."  Pettit  declared  that  "the 
walk  was  full  of  brick  from  one  end  to  the  other,  scattered 
in  there  irr^ularly,"  and  that  the  walk  was  uneven. 

"There  were  brick  placed  on  the  side  of  the  walk  line. 
The  brick  on  the  south  side  of  the  walk  and  on  the  north  side 
of  the  line  of  trees.  •  •  •  l  have  had  occasion  to  walk  up 
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there  at  night,  and  it  is  not  very  well  lighted,  not  enough 
so  as  to  distinguish  anyone  very  plainly  there  at  night.  The 
shade  of  the  trees  would  prevent  the  light  of  the  street  light 
from  shining." 

Strover  swore  that: 

"It  was  just  like  any  natural  foundation  of  clay  that 
had  been  rained  on,  and  if  I  remember  right,  there  were  a 
few  bricks  that  people  had  throwTi  in  there  to  step  on.  Q. 
It  had  the  appearance  of  somebody  having  thrown  in  there 
to  step  from  one  brick  to  another?  A.  That  is  the  way  it 
looked  to  me;  in  fact,  I  supposed  everybody  had  slammed 
at  that  clay  as  they  went  there,  to  make  a  place  to  step." 

Twiman,  who  was  employed  to  construct  a  new  walk, 
was  asked  about  conditions  thei^,  and  answered  that  he 
"found  a  walk  just  about  one  brick,  where  there  had  ought 
to  have  been  a  half  dozen." 

"Q.  Where  did  you  find  those  brick?  A.  Right  on  each 
side  of  the  walk;  some  of  them  right  in  the  walk  line;  just 
as  though  a  man  had  taken  a  wheel  barrow  and  dropped 
them  in  there." 

This  evidence  harmonizes  with  the  allegations  of  the 
petition,  and  discloses  how  plaintiff  was  misled  into  think- 
ing that  the  walk,  though  bad,  was  of  brick,  of  which  fact 
she  disclaimed  knowledge.  The  testimony  of  the  niece  in- 
dicated where  the  accident  occurred  with  reference  to  the 
house  on  Lot  26.  The  contention  that  plaintiff  could  not 
have  been  misled  as  to  the  existence  of  the  walk,  owing  to  a 
light  not  more  than  150  feet  away,  is  disposed  of  by  the  tes- 
timony of  Pettit  that  trees  obstructed  such,  light.  Plainly, 
the  issues  were  for  the  jury,  and  there  was  no  error  in  over- 
ruling the  motion  for  new  trial. 

II.  Exception  is  taken  to  rulings  on  the  admissibility  of 
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Hie  lesliniony  of  Dr.  (iriiiies,  taken  by  dep- 

3.  Teial:  evi-         osition.     After  he  had   qualified,  questions 
dence  based  on  ^       j    ji 

exhibits :  fall-     were  propounded  : 

duce  exhibits.  "I  herew^ith  hand  you   Exhibits  A,  B, 

and  C,  and  ask  you  what  condition  is  there 
shown." 

On  objection  that  the  exhibits  were  not  offered  in  evi- 
dence when  the  deposition  was  taken,  and  not  identified 
when  the  doctor  was  examined,  and  that  Exhibit  O  had  not 
been  introduced  in  evidence,  the  court  remarked : 

"Weren't  these  exhibits  identified  and  offered  in  evi- 
dence? 

"Mr.  Wennerstrom:  They  were  identified  and  so 
marked.  They  were  returned  with  deposition,  and  have  been 
in  the  custody  of  the  elei'k  ever  since. 

"Court :  On  the  professional  statement  of  the  attorney 
that  these  are  the  exhibits  that  were  returned  by  the  notary, 
together  with  a  certificate  of  the  notary  that  he  sent  such  ex- 
hibits, marked  A  and  B,  the  objection  is  oveiTuled.'' 

The  doctor  then  answered  numerous  questions  as  to 
what  the  three  exhibits  disclosed.  As  he  based  his  answers 
upon  the  three  exhibits,  it  is  contended  that,  inasmuch  as 
Exhibit  C  was  not  introduced  in  evidence,  the  deposition 
should  have  been  rejected. 

Plainly  enough,  the  ruling  was  made  on  the  theory  that 
these  exhibits  would  be  introduced  in  evidence.  Wenner- 
strom  referred  to  all  three,  and  the  objection  was  to  ques- 
tions calling  for  expert  evidence  based  on  all  three.  The  or- 
der of  the  introduction  of  evidence  was  for  the  determination 
of  the  court ;  and,  had  Exhibit  C  been  identified  and  intro- 
duced in  evidence  later  on,  as  the  court  had  a  right  to  as- 
sume it  would  be,  there  could  be  no  doubt  as  to  the  correct- 
ness of  the  ruling.  As  the  evidence  was  received  on  this  un- 
derstanding, upon  failure  of  plaintiff  to  introduce  the  ex- 
hibit, defendant  should  have  moved  to  strike  the  evidence 
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baKecl  thereon.  Omission  so  to  do  was  a  waiver  of  the  defect 
in  the  foundation  for  the  doctor's  testimony.  During  the 
examination  of  Dr.  Yocum,  counsel  for  defendant  conceded 
that: 

"These  are  the  X-ray  photographs  of  Mrs.  [Stevens'  left 
hand  after  the  injury,  taken  some  time  in  February,  E>x- 
hibits  A  and  B." 

These  were  received  in  evidence  without  objection.  We 
have  DO  means  of  knowing  what  the  radiograph,  Exhibit  C, 
represented,  and  there  was  no  showing  that  it  had  any  bear- 
ing on  the  questions  submitted  to  the  physician.  The  rule 
is  well  established  that  error  in  a  ruling  must  aflSrmatively 
ap[)ear,  in  order  to  predicate  a  reversal  thereon.  For  all 
that  appears,  Exhibit  C  may  have  had  no  bearing  what- 
ever on  the  nature  of  the  injury;  and  if  so,  omission  to  in- 
troduce it  in  evidence  in  no  manner  prejudiced  defendant, 
even  though  all  three  exhibits  were  submitted  to  the  witness, 
upon  which  he  was  called  to  express  opinions.  For  these 
reasons^  we  are  of  o]>inion  that  there  was  no  prejudicial 
error  at  this  point. 

III.  The  evidence  showed  that  there  was  a  sidewalk 
on  the  south  side  of  tlie  street,  and  that  the  street  was  paved. 
Whether  this  sidewalk  or  the  pavement  was  in  a  reasonably 

safe  condition,  or  even  in  as  safe  condition 
safe  and  un-       as  the  way  pursued  by  plaintiff,  does  not  ap- 

aaXe  ways. 

pear.  In  the.absence  of  such  a  showing,  the 
court  rightly  refused  to  submit  to  the  jury  whether  plaintiff 
was  negligent  in  not  taking  such  walk  or  pavement.  Nor 
was  there  any  evidence  that  plaintiff's  mind  was  diverted 
from  the  walk.  She  was  pursuing  the  journey  with  the  ob- 
ject of  reaching  the  depot  in  time  for  the  train,  precisely  as 
a  large  percentage  of  pedestrians  travel  over  the  walks  to 
meet  some  engagement  or  to  reach  a  particular  destination ; 
and  there  was  no  error  in  refusing  the  seventh  instruction 
requested.     Though  there  was  no  evidence  indicating  that 
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she  pi*ocee(led  otherwiHe  thau  as  a  person  ordinarily  would, 
yet,  if  it  might  have  been  inferred  that  she  did,  this  phase  of 
the  ease  was  covered  sufficiently  by  the  instructions  given. 

Even  had  she  observed  the  condition  of  the 
uBing  known  walk  over  which  she  was  traveling,  unless,  in 
^  ^'  proceeding,  she  appreciated  the  danger  of  so 
doing,  or,  as  an  ordinarily  cautious  person,  ought  to  have 
appreciated  it,  and  ought  to  have  recognized  that  it  was 
imprudent  for  her  to  do  so,  making  use  of  it  cannot  be  de- 
nounced as  negligent.  Retinoids  v.  City  of  Centermlle,  151 
Iowa  19 ;  Oihson  v.  City  of  Denison,  153  Iowa  320 ;  McGee 
t;.  Jones  County,  IGl  Iowa  296;  Covert  v.  Town  of  Lovilia, 
167  Iowa  163;  Hanso^n  t\  City  of  Anamoaa,  111  Iowa  101. 
The  requested  instruction  was  defective  in  omitting  this 
feature  of  the  law. — Affirmed, 

Preston,  C.  J.,  Evans  and  Balinger,  JJ.,  concur. 


Edward  Btrasberger,  Appellant,  v.  Farmers  Elevator  Com- 
pany^ Appellee. 

APPEAL  AND  EB&OB:     Motion  for  New  Trial.     Appeals  taken 

1  after  the  expiration  of  six  months  from  the  rendition  of  judg- 
ment, but  within  six  months  after  the  overruling  of  a  motion 
for  new  trial,  will  be  confined,  on  review,  to  the  errors  speci- 
fied in  said  motion. 

PBINOIPAL  AND  AGENT:    Authority—Evidence.    The  general  au- 

2  thorlty  of  an  agent  may  be  inferred  from  evidence  of  the  par- 
ticular powers  possessed  by  him. 

IaANDLOBD    and    TENANT:      Lien — ^Waiver.      A    landlord    who 

3,  6  knows,  through  his  authorized  agent,  that  his  tenant  has  sold 

rent-encumbered  property,  must,  if  he  can,  assert  his  lien  prior 

to  payment  by  the  purchaser;  and  if  he  does  not,  he  waives  his 

lien. 

TBIAL:     Instructions — ^Applicability  to  Evidence.     An   instruction 
4    correct  as  an  abstract  proposition,  but  non-applicable  to  any 
evidence  in  the  record,  is  not  neceasarily  prejudicial. 
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liANBIABD    AND    TENANT:      Uen— Waiver.      A    landlord    who 

5    agrees  to  waive  his  lien  for  rent,  in  order  that  the  tenant  may 

raise  money  by  mortgage  on  the  rent-encumbered  property,  may 

not,  after  the  waiver  is  acted  on,  assert  his  lien  on  the  property. 

ItANBLOBD  AND  TENANT:     Lien--Waiver. 
3,6 

TBIAIi:      lAstractions— ApplicahUity    to    Evidence— Limiting    Evl- 
7    dence.    It  is  not  necessarily  prejudicial  error  to  refuse  an  In- 
struction which  very  properly  limits  the  jury's  consideration  of 
certain  evidence. 

Appeal  from  lAmi  District  Court. — John  T.  Moffit,  Judge. 

April  4,  1918. 

Rbhbaring  Denied  June  27,  1918. 

Action  by  a  landlord  to  recover  the  value  of  property 
sold  by  the  tenant,  upon  which  plaintiff  claims  a  landlord's 
lien.  Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
peals.— Affirmed, 

Cris9man  d  Linville,  for  appellant. 

Torts  d  Hans  and  J.  C.  Leonard,  for  appellee. 

Stevens,  J. — Plaintiff  claims  that  C.  G.  Lanam,  hi« 
tenant,  sold  some  hogs  to  defendant  upon  which  he  had  a 
landlord's  lien  for  rent,  and  this  action  is  brought  to  recover 
1560,  with  interest  thereon  at  6%  from  January  1,  1916,  the 
balance  alleged  to  be  due  him  for  rent.  The  two  main  de- 
fenses urged  by  the  defendant  were:  (a)  That  plaintiff,  prior 
to  the  purchase  of  the  property  in  question,  waived  his  land- 
lord's lien  thereon.  The  basis  of  this  claim  is  that,  on 
February  9,  1915,  Lanam,  with  the  knowledge  and  consent 
of  plaintiff,  executed  a  chattel  mortgage  thereon  to  the  State 
Bank  of  Central  City,  to  secure  the  payment  of  two  notes, 
one  for  f 503  and  a  second  for  |302 ;  and  that  plaintiff,  at  the 
time,  specifically  waived  his  lien  on  said  property,  (b) 
That  Ed  Leclere,  cashier  of  said  bank,  was  the  agent  of 
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plaintiff,  and  knew  of  the  sale  of  the  hogs  to  defendant  be- 
fore the  purchase  price  was  paid;  and  that  he  refrained 
from  notifying  defendant  of  plaintiff's  lien  thereon,  but, 
instead,  consented  to  the  payment  thereof  to  Lanam,  there- 
by estopping  plaintiff  from  now  asserting  a  lien  on  said 
property. 

The  execution  of  the  notes  and  mortgage  is  admitted  by 
plaintiff;  but  there  is  a  conflict  in  the  evidence  as  to  the 
agency  of  Leclere,  his  knowledge  of  the  sale  of  the  hogs,  and 
his  consent  to  the  payment  of  the  purchase  price  to  Lanam. 
Further  necessary  facts  will  be  hereafter  referred  to  in  de- 
tail. 

I.  Something  like  thirty  alleged  errors  are  discussed  by 
'    counsel  for  appellant.  It  is  manifestly  impossible  to  consider 

each  in  detail,  without  unreasonably  extending  this  opinion. 

Appeal  was  taken  more  than  six  months  aft- 

1.  appbal  and        er  the  rendition  of  judgment,  but  within  six 

ERROR  •      IxiO" 

SiS.'^^  ^^^       months  after  plaintiff's  motion  for  new  trial 

was  overruled.  We  are,  therefore,  limited  to 
a  consideration  of  the  errors  complained  of  in  the  motion  for 
new  trial.    Mueller  Lhr,  Co.  v.  McCaffrey,  141  Iowa  730. 

II.  Certain  evidence  offered  for  the  purpose  of  showing 
the  alleged  agency  of  Leclere  was  admitted  over  plaintiff's 
objections.     Some  of  this  evidence  should  have  been  ex- 
cluded, but  some  of  the  questions  offered 

2.  peincipal  and    elicited  answers  which  did  tend,  to  some  ex- 

denS^'  *^'        *^^*>   ^^    throw   light    on    the   question    of 

agency.  Fi^Mmi-gh  v,  Spunaugle,  118  Iowa 
337.  In  so  far  as  the  evidence  offered  did  not  relate  to  this 
question,  it  should  have  been  excluded;  but  we  are  not  in- 
clined to  reverse  on  account  of  its  admission,  as  it  could  not 
have  been  prejudicial  to  the  plaintiff. 

III.  Numerous  exceptions  are  urged  to  the  court's  in- 
structions.   We  do  not  deem  it  necessary  to  consider  them 
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all  in  detail.    In  its  instruction  numbered  8,  the  court,  in 

effect,  stated  that,  if  Ed  Leclere  was  the 
TMKJunz  uen:     agent  of  plaintiff,  and  knew  of  or  consented 


to  Lanam's  selling  the  hogs  in  question  to 
defendant,  or  if,  after  the  hogs  were  sold,  and  before  the 
game  were  paid  for,  he  made  no  objection  thereto,  and  failed 
to  notify  the  defendant  of  plaintiff's  -lien,  then  plaintiff 
would  be  estopped  from  demanding  payment  from  the  de- 
fendant herein.  The  instruction  finds  support  in  Wright  v. 
E.  M.  Dickey  Co.,  83  Iowa  464. 

The  specific  exception  urged  to  the  instruction  is  that 
it  falls  to  define  estoppel,  as  applied  to  the  facts  in  this  case. 
The  instruction  does  not  purport  in  any  way  to  define  an 
estoppel,  and  was  not  intended  to  do  so. 

The  eleventh  instruction  requested  by  counsel  for  plain- 
tiff undertook  to  define  an  estoppel ;  but  the  definition  there 
attempted,  as  applied  to  the  facts  in  the  case  at  bar,  was  er- 
roneous, and  the  instruction  was  properly  refused.  No 
other  request  for  an  instruction  upon  this  point  was  pre- 
sented.   The  instruction  is  not  open  to  the  objection  urged. 

IV.  The  ninth  instruction  is  complained  of  on  the 
ground  that  it  contained  only  an  abstract  i>roposition  of 
law,  and  was  applicable,  if  at  all,  only  to  facts  not  in  con- 
4.  TuAi.-  In  troversy.     There  was  some  evidence  upon 

nSSSSSS't?"    '^^^^^  ^^®  instruction  could  possibly  have 
•^'***"'***  been  based,  but  there  was  not  such  conflict 

therein  as  to  require  the  same  to  be  given ;  but,  as  it  is  a 
fnibfirtantially  correct  statement  of  the  law,  and  related  to  a 
matter  about  which  the  jury  could  not  well  have  been  mis- 
led to  plaintiff's  prejudice,  we  are  not  disposed  to  reverse 
this  case  on  account  thereof. 

V.  The  instruction  most  vigorously  assailed  by  counsel 
i»  the  following: 

'*If  Tou  find  from  the  evidence  that  the  plaintiff  agreed 
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to  waive  his  landlord's  lien  in  favor  of  the 
^'  ^jJT^f  ^''''     Central    City    State   Bank,    in    order    that 

Lanam  might  borrow  or  secure  money  by  a 
chattel  mortgage  to  the  bank,  and  that  a  chattel  mortgage 
was  executed  pursuant  thereto  upon  the  property  covered 
by  said  chattel  mortgage,  and  the  property  owned  by  the 

tenant  was  used  in  the  payment  of  said  chattel  mortgage, 

* 

then,  as  to  all  such  property,  the  plaintiff  waived  his  lien  as 
to  third  i>arties,  and  the  plaintiff  is  not  entitled  to  recover 
from  the  defendant  as  purchaser." 

The  objection  urged  to  this  instruction  is  that  same  is 
not  applicable  to  the  evidence  offered  upon  the  trial,  and 
fails  to  define  waiver. 

The  chattel  mortgage  referred  to  was  executed  on  Feb- 
ruarj^  9,  1915,  to  secure  two  notes  amounting  to  f805,  $503 
of  which  Lanam  owed  to  the  bank,  and  the  balance  to  plain- 
tiff. At  the  time  of  the  execution  of  the  mortgage,  plaintiff 
agreed  to  waive  his  landlord's  lien  upon  the  mortgaged  prop- 
erty, in  favor  of  th6  mortgagee.  All  of  the  property  sold  by 
Lanam  to  the  defendant  was  covered  by  the  mortgage,  ex- 
cept 43  shotes.  The  waiver  referred  to  by  the  court  in  the 
above  instruction  relates  to  the  property  covered  by  the 
mortgage  and  used  in  payment  of  the  mortgage  indebted- 
ness. Evidence  waK  offered  tending  to  show  that  Lanam 
took  the  money  received  from  defendant  for  the  hogs  and 
shotes  to  Leclere,  and  expressed  a  willingness  to  apply  same 
on  the  note ;  but  that  he  did  not  do  so,  and  retained  the  same, 
with  the  consent  of  Leclere. 

Counsel  for  appellee  contend  that,  under  our  holding  in 
Farwell  rf  Co,  i\  Stick,  Kcrn^p  d  Co.,  96  Iowa  87,  plaintiff 
waived  his  landlord's  lien,  by  making  a  chattel  mortgage 
superior  to  his  lien,  and  permitting  a  sale  of  the  property  un- 
der said  mortgage.  The  instruction  does  not  go  that  far; 
and  it  is  unnecessary  for  us  to  discuss,  or  pass  upon,  the 
contention  of  counsel.     Clearly,  if  the  sale  of  the  property 
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rovereU  by  the  mortgage  was  with  the  knowledge  and  con- 
sent of  tlie  mortgagee, — and  the  evidence  tends  to  show  that 
at  least  payment  was  made  therefor  after  he  had  knowledge 
thereof,  and  with  his  consent, — then  plaintiff  could  not  as- 
sert a  landlord's  lien  thereon. 

VI.  Counsel  for  appellant  contends  that  the  plaintiff  at 
no  time  waived  his  landlord's  lien  upon  the  43  sliotes  sold  to 
defendant,  either  by  himself  or  agent.     It  is  contended  by 

counsel  for  appellee,  and  the  evidence 
TKKAKT :  lien :     tended  to  show,  that  Leclere  was,  in  fact,  the 

agent  of  plaintiff,  with  authority  to  waive 
hi8  lien  on  the  shotes;  and  that  he  knew  of  the  sale  thereof 
to  defendant  before  the  purchase  price  was  paid,  and  con- 
sented thereto;  and  that,  in  doing  so,  he  was  acting  within 
the  apparent  scope  of  his  authority  as  plaintiff's  agent. 

It  appears  from  the  evidence  herein  that  the  plaintiff 
resided  in  Nebraska;  that  he  seldom  visited  the  farm  in 
question ;  that  all  of  the  business  pertaining  to  the  leasing 
of  the  premises,  the  collection  of  the  rent,  making  repairs, 
and  matters  generally  pertaining  to  the  leased  premises, 
were  looked  after  by  Leclere.  The  facts  are  somewhat  simi- 
lar to  those  in  FisMxmgh  i\  Spunmigle,  supra.  It  is  true, 
there  is  some  conflict  in  the  evidence  as  to  the  authority  of 
Ijeclere;  but  the  question  was  for  the  jury.  There  was  ample 
evidence  from  which  the  agency  of  Leclere,  together  with  his 
authority  to  waive  the  landlord's  lien  and  consent  to  the 
payment  of  the  purchase  price  to  Lanam,  may  be  inferred. 

The  mortgaged  property  was  sold  at  public  sale  on  the 
leased  premises,  and  the  proceeds  arising  therefrom  applied 
to  the  payment  of  the  mortgage.  It  was  not,  however,  suf- 
ficient to  pay  the  notes  in  full,  and  flOO  of  the  proceeds  of 
the  sale  of  the  property  in  question  was  used  for  that  pur- 
pose. The  jury  evidently  found  either  that  plaintiff,  through 
his  agent,  waive<l  his  lien  upon  the  property  in  question,  or 
that  he  was  estopped,  by  reason  of  the  transactions  and 
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coudiirt  of  liiH  agent,  to  assert  a  lien  thereon.  There  ifi  evi- 
dence to  sustain  this  finding,  and  we  cannot  interfere  there- 
with. 

VII.  The  court  refused  to  give  several  instructions  re- 
quested by  counsel  for  plaintiflP.  It  is  unnecessary  for  us  to 
consider  each  of  these  instructions  in  detail.     Suffice  it  to 

say  that,  in  our  opinion,  all  except  the  one 
*  strudtiong":  ap-     nund)ered  8  were  properly  refused  hv  the 

pUcabUlty   to  i.         mi  •    i  ^i  ^    -.     .      .     "   x. 

evidence:  um-      court.      The    eighth    requested    instruction 

Iting  eyldence. 

might  well  have  been  given.  It  sought  prop- 
erly to  limit  the  evidence  of  certain  conversations  between 
Ixjclere  and  Lanam  to  the  ((uestion  of  Ijeclere's  agency.  The 
instruction  should  have  been  given;  but,  as  the  evidaice 
referred  to  necessarily  related  to  the  question  of  agency, 
and,  if  considered  at  all  by  the  jury,  could  not  have  been 
given  weight  upon  any  other  question,  it  is  apparent  that 
the  refusal  to  give  the  instruction  was  without  prejudice. 

Some  of  the  requested  instructions  were  argumentative 
in  character;  others  were  not  applicable  to  the  facts,  and 
(ended  to  unduly  limit  the  jury  in  its  consideration  of  the 
evidence.  The  charge,  as  a  whole,  fairly  submitted  the  case 
to  the  jury,  and  the  verdict  Ims  support  in  the  evidence. 

As  we  find  no  reversible  error  in  the  record,  the  judg- 
ment of  the  court  below  is — Affirmed. 

Preston,  (^  J.,  Ladd  and  Gaynor,  JJ.,  (*oncur. 


Minnie    H.    Veeder,    A[)pellee,    v.    F.    C.  .  Veeder    et    al., 
Appellees;  D.  L.  Veeder  et  al.,  Appellants. 

GIFTS:     Beal  Estate — ^Evidence.     Parol  evidence  of  a  gift  of  real 

1  estate  must  be  clear,  satisfactory,  and  convincing. 

ADVERSE   POSSESSION:     Eyldence— Weight  and  Sufficiency.     A 

2  plea  of  adverse  possession  is  established  by  evidence  that  the 
claimant  received  a  parol  gift  of  the  land,  immediately  entered 
into  possession,  so  remained  for  over  30  years,  paid  the  balance 
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due  on  the  land  and  all  costs  of  litigation  pertaining  thereto, 
and  at  all  times  exercised  full  acts  of  ownership. 

Appeal  from  Wright  District  Court, — p].  M.  McCall,  Judge. 

June  27, 1918. 

Suit  in  equity  for  partition  of  real  estate.     The  facts 
appear  in  the  opinion. — Modified  and  affirmed. 

BirdsaU,  MeGrath  d  Archerd,  for  appellants. 

Berry  d  Hilly  lAxdd  d  Rogers,  *Sf.  FU/nn,  and  Nagle  d 
Xagle,  for  appellees. 

Stevens,  J. — I.  David  Veeder  died  testate,  in  February, 
1882.  By  his  will  he  disposed  of  certain  real  estate  not  in- 
volved in  this  litigation.  In  addition  to  his  widow,  he  was 
survived  by  several  sons  and  daughters,  all  of  whom,  or 
their  heirs  at  law,  are  parties  to  this  suit.  In  June,  1878. 
David  Veeder  purchased  by  oral  contract  the  NWi/4  of  the 
NE^  of  Section  4,  Township  92,  Range  23,  Wright  County, 
Iowa,  containing  53  acres.  This  is  the  land  in  controversy. 
He  paid  f  50  on  the  purchase  price,  which  was  f  4.00  per  acre, 
and  immediately  entered  into  possession  thereof.  In  1881, 
the  party  from  whom  he  purchased  the  land  sold  it  to 
another  purchaser/ who  received  an  executor's  deed  therefor. 
David  Veeder's  will  was  executed  August  14,  1881 ;  and  at 
this  time  a  suit  was  pending  in  which  he  was  plaintiff,  ask- 
ing specific  performance  of  his  contract  of  purchase.  The 
snit  was  undetermined  at  the  time  of  his  death,  and  Frank 
Veeder,  his  son,  was  appointed,  and  qualified  as,  special  ad- 
ministrator for  the  purpose  of  prosecuting  the  same,  in 
which  he  ultimately  prevailed. 

Rachael  A.  Veeder  also  made  a  will,  September  17,  1891. 
She  died,  December  12,  1892.  The  plaintiff',  Minnie  H. 
Veeder,  and  the  defendants  Frederick  (1  Veeder  and  Cora 
Sandrey  claim  title  to  the  real  estate  in  question,  under  the 
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will  of  Eacliae]  A.  Veeder.  This  tract  of  land  is  not 
specifically  described  in  the  will  of  either  David  Veeder  or 
Bachael  A.  Veeder,  but  each  of  said  wills  contains  a  resid- 
uary clause.  This  clause  of  David  Veeder's  will  is  as  fol- 
lows: 

"All  the  residue  of  my  real  estate;  namely,  the  timber 
lot,  the  ♦  •  ♦  grove  of  5  acres,  west  half  of  the  northeast 
quarter  of  the  southwest  quarter  of  the  northwest  quarter  of 
Section  32,  Towuship  92,  Range  23;  also  the  balance  of  my 
personal  property,  I  beiiueath  the  same  to  my  wife,  Rachael, 
for  her  benefit  and  use,  and  my  daughters  to  share  as  she 
may  direct,  she  relinquishing  all  right  of  dower  thereto  not 
mentioned." 

The  following  is  the  clause  of  the  will  of  Rachael  A. 
Veeder : 

"The  residue  of  my  real  estate  to  be  equally  divided  be- 
tween my  children,  viz.:  Frederick  C.  Veeder,  Minnie  H. 
Veeder  and  Cora  R.  Veeder,  my  personal  effects  at  the  final 
adjustment  then  on  hand  to  be  given  to  my  son,  Frederick  C. 
Veeder." 

Frank  Veeder  died  intestate,  April  1,  1916,  without  is- 
sue or  wife  surviving  him.  The  claim  of  appellees  is  that  the 
land  in  controversy  passed,  under  the  residuary  clause  of  the 
will  of  David  Veeder,  to  Rachael  A.  Veeder,  and  under  the 
residuarv  clause  of  )ier  will  to  them. 

David  Veeder,  on  the  day  he  exe<uted  his  will,  suffered 
a  slight  stroke  of  paralysis.  As  his  condition  was  believed 
to  be  critical,  a  scrivener  was  hastily  summoned  fi-om  a  near- 
by town,  and  the  will  was  prepared.  Ap])ellants  claim  that, 
shortly  before  the  will  was  executed,  David  Veeder  stated 
to  Frank,  in  the  presence  of  the  entin*  family,  that  the  land 
in  controversy,  if  the  litigation  resulted  favorably  to  him, 
was  to  1m*  Frank's,  and  Ihat  he  gave  it  to  him,  and  that  it 
was  to  be  his.  David  L.  VtHMler,  who,  at  the  time,  was  17 
years  of  age,  Hiram  Veeder,  who  was  31,  and  John  Lord,  a 
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son-in-law,  who  was  about  the  same  age,  all  testified  to  the 
allied  parol  gift.  The  plaintiff,  Minnie  Veeder,  who  was, 
at  the  time,  11  years  of  age,  and  Frederick  C,  who  was  about 
8  or  9,  both  testified  that  they  did  not  hear  their  father  men- 
tion the  subject  of  gift.  No  other  testimony  of  what  oc- 
curred upon  this  occasion  was  offered.  William  Veeder, 
who  had  been  present,  was  deceased  at  the  time  of  the  trial. 
Frank  Veeder  was  about  30  years  of  age,  had  always  lived 
at  home,  and,  to  some  extent  at  least,  managed  the  father's 
affairs.  The  decree  of  the  court  below  was  in  favor  of  the 
three  claimants. 

It  is  the  contention  of  appellants  that  Frank  Veeder 
immediately  entered  into  possession  of  the  land  under  the 
parol  gift  from  his  father,  and  continued  in  possession,  con- 
trol, and  management  thereof,  receiving  and  appropriating 
the  income  therefrom  to  himself,  until  in  May,  1896,  when  he 
became  insane;  and  thereafter,  a  guardian  managed  and 
looked  after  the  land  until  Frank's  death,  April  1,  1916. 
Shortly  after  the  death  of  David  Veeder,  Frank  was  ap- 
pointed special  administrator  of  his  estate  for  the  purpose  of 
prosecuting  the  suit  for  specific  perfoiinance  of  the  oral  con- 
tract to  convey  the  land  to  David  Veeder.    The  litigation  re- 
sulted in  a  decree  for  plaintiff;  and,  under  the  appointment 
of  the  court,  a  commissioner's  deed,  conveying  the  land  to 
Frank,  was  executed  and  recorded.    The  granting  clause  of 
the  deed  designated  Frank  personally  as  grantee,  and  not  as 
special  administrator.    Frank  Veeder  borrowed  the  money  at 
a  bank,  upon  a  note  signed  by  himself  and  by  his  bi-other 
Hiram  as  surety,  and  paid  the  balance  of  the  purchase  price 
for  the  land,  amounting  to  something  over  f 300,  to  the  clerk 
of  the  district  court.    Presumably,  Frank  Veeder  later  paid 
this  note,  but  there  is  no  direct  evidence  to  that  effect.    He 
also  paid  all  of  the  expenses  of  the  litigation.     It  is  not 
claimed  that  he  was  reimbursed  for  any  part  of  the  sums  ex- 
pended by  him. 
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In  addition  to  tiie  above,  many  circumstances  are  shown 
in  evidence  tending  strongly  to  support  appellants'  claim 
that  David  Veeder  made  a  parol  gift  of  the  land  to  Frank. 
All  of  his  real  estate,  except  that  in  controversy,  was  specifi- 
cally disposed  of  by  his  will,  the  residuary  clause  of  which 
devised  **all  the  residue  of  my  real  estate,  namely  ♦  ♦  • ." 
This  was  followed  by  a  description  of  the  remaining  real  es- 
tate owned  by  him  and  not  disposed  of  in  the  preceding  para- 
graphs of  his  will.  The  will  of  Rachael  A.  Veeder  made  no 
reference  to  the  53-acre  tract,  and  appellees'  claim  thereto  is 
based  upon  the  general  language  of  the  residuary  clause. 
Rachael  A.  Veeder  appears  never  to  have  asserted  any  claim 
to  an  interest  in  the  land  in  controversy,  nor  to  have  de- 
manded nor  received  any  share  of  the  income  therefrom. 
There  is  some  conflict  in  the  evidence  as  to  whether  Frank 
had  actual  possession  of  the  land  before  his  father's  death, 
but  there  would  seem  to  be  little  room  for  doubt  upon  this 
question.  A  portion  of  the  tract  had  been  plowed,  and 
Frank  placed  a  portion  of  the*  remainder  in  cultivation.  He 
fenced  the  land,  at  his  own  expense,  paid  the  taxes,  and  exer- 
cised full  dominion  and  control  over  the  same,  until  he  be- 
came insane.  He  borrowed  money  from  the  school  fund, 
securing  the  payment  thereof  by  mortgage  in  his  own  name 
upon  the  land.  H'e  leased  the  same  to  one  of  his  brothers, 
who  paid  him  rent  therefor;  and^  after  his  incarceration  in 
the  asylum,  Frederick  C.  Veeder,  one  of  the  appellees  here- 
in, leased  it  of  Frank's  guardian,  and  paid  rent  therefor. 

The  plaintiff,  in  1913,  wrote  a  letter  to  her  brother, 
David,  in  which  she  said,  referring  to  the  tract  in  question : 

"But  you  know  that  was  always  supposed  to  be 
Frank's,  or  was  it  never  put  in  Frank's  name?" 

On  an  occasion  shortly  after  Frank's  death,  she  and 
Frederick  C.  Veeder,  at  the  home  of  Homer  Lord,  son  of  their 
deceased  sister,  made  a  list  of  Frank's  property,  in  which 
they  included  the  53-acre  tract.    In  her  original  petition  in 
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this  case,  plaintiff  alleged  that  Frank  died  intestate,  seized 
thereof.  William  Veeder,  who  was  first  appointed  Frank's 
guardian,  took  charge  of  the  tract,  leased  the  same,  collected 
the  rent,  and  made  annual  reports  to  the  court,  as  such 
guardian.  After  his  death,  David  Veeder  was  appointed, 
and  also  took  charge  of  and  leased  the  land,  and  made  an- 
nual reports  as  guardian.  No  claim  appears  to  have  been 
asserted  by  appellees  to  said  land  adverse  to  Frank,  except 
that,  in  18&5,  Cora  Sandrey  filed  a  petition  in  the  office  of  the 
clerk  of  the  district  court  of  Wright  County,  claiming  to  be' 
the  owner  of  an  undivided  one-third  interest  therein,  as  a 
residuary  legatee  under  the  will  of  Bachael  A.  Veeder.  This 
petition  was  later  dismissed,  or  the  suit  abandoned.  In 
1912,  Louise  Veeder,  the  surviving  widow  of  William,  and 
others  also  filed  a  petition  involving  the  title  to  the  dis- 
puted tract.  The  plaintiff  herein  filed  answer  in  that  suit, 
but  the  record  does  not  disclose  its  import.  She  did,  how- 
ever, in  answer  to  questions  propounded  by  her  counsel  upon 
the  trial  of  this  case,  state,  as  a  conclusion,  that  she  always 
asserted  the  claim  now  made  by  her. 

That  Prank  claimed  to  be  the  absolute  owner  of  the  land 
is  too  apparent  from  the  record  to  call  for  discussion.  It  is 
also  satisfactorily  shown  that  plaintiff  and  Frederick  C. 
Veeder  believed  that  he  was  the  owner  thereof,  and  this 
belief  evidently  was  shared  by  all  of  the  family.  The  state- 
m^nt  in  plaintiff's  letter  to  David,  above  referred  to,  together 
with  the  memorandum  made  by  herself  and  Frederick  at  the 
home  of  Homer  Lord  after  Frank's  death,  will  bear  no  other 
construction.  That  all  of  Frank's  brothers  and  sisters  would 
have  permitted  him  to  occupy  the  tract  in  question,  claim- 
ing to  be  the  owner  thereof,  and  to  receive  the  income  and 
profits  arising  therefrom  for  more  than  30  years,  without 
protest,  all  the  time  knowing  and  believing  that  he  possessed 
but  a  small  undivided  interest  therein,  is  hardly  credible. 
The  only  explanation  offered  of  their  silence  and  failure  to 
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protest,  or  demand  their  share  of  the  land,  was  that  they 
knew  Frank  was  afflicted  with  some  mental  difficulty,  and 
they  desired  to  avoid  harassing  or  annoying  him.  This  con- 
tention, together  with  the  claim  now  asserted, — that  they  un- 
derstood he  was  holding  possession  and  receiving  the  profits 
as  special  administrator, — has  many  indications  of  an  after- 
thought. It  is  more  probable  that  his  appointment  as  special 
administrator  had  been  forgotten,  and  came  to  light  after 
the  litigation  began.  The  plaintiff  certainly  did  not  believe 
Jhat  she  was  the  owner  of  an  undivided  one- third  interest  in 
the  land  when  she  filed  her  petition  in  which  it  was  alleged 
that  Frank  died  seissed  thereof. 

We  have  read  the  entire  record  with  great  care,  and  are 
led  irresistibly  to  the  conclusion  that  David  Veeder  made  a 
parol  gift  of  the  land  to  Frank;  that  Frank  entered  into  pos- 
session thereof  immediately  thereafter;  and 
'  estate :  evi-         that,  during  all  of  the  time  since  the  death  of 

David,  all  of  the  parties  hereto  have  under- 
stood that  the  land  belonged  to  Frank,  treated  it  as  his,  and 
fully  acquiesced  in  his  claim  thereto.  It  is  true  that  evi- 
dence to  establish  a  parol  gift  must  be  clear,  satisfactory, 
and  convincing.  BeHngton  i\  Bevingtoriy  188  Iowa  351,  368; 
8ir€8  V.  Afelvhiy  135  Iowa  460;  Albright  v,  Albright,  153 
Iowa  897.  The  evidence  seems  to  us  to  quite  conclusively 
sustain  appellants'  claim  of  an  executed  parol  gift  of  the 
land  to  Fi'ank  by  his  father. 

II.  Appellants  rely  also  upon  laches  and  adverse  pos- 
session. The  answer  of  counsel  for  appellees  to  this  con- 
tention is  that  Frank  Veeder  was  in  possession  of  the  land, 

after  and  by  virtue  of  the  deed  to  him  as 

2.    ADVBR8B    P08-  .,  t       *     *    j.        j.  -i.i  m  iiji 

HKS8I0N :  cvi-       special   administrator,  and,   therefore,  held 

dcncc !   wciffbt 

and  Buffl-  title  thereto  in  trust  onlv;  that  he  at  no 

dencj.  " 

time  repudiated  the  trust;  and  that  the 
statute  of  limitations  did  not  run  in  his  favor.  In  view  of 
the  conclusion  before  announced,  it  will  not  be  profitable  to' 
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enter  upon  an  extensive  discussion  of  the  questions  here  pre- 
sented. As  before  stated,  Frank  Veeder  took  possession  of 
the  land  before  his  father's  death,  occupied  and  cultivated 
the  same,  and  received  and  appropriated  the  income  there- 
from to  his  own  use,  until  his  incarceration  in  the  asylum; 
and  thereafter,  his  guardians,  who  were  his  brothers,  con- 
tinued to  account  therefor  as  his  property.  The  payment  by 
him  of  all  of  the  purchase  price,  except  t^O,  and  of  the  ex 
penses  of  litigating  the  suit  for  specific  performance,  to- 
gether with  the  fact  that  he  secured  a  loan  by  mortgage 
thereon  in  his  own  name,  and  the  other  facts  and  circum- 
stances shown  in  the  record,  clearly  evince  his  intention, 
from  the  start,  to  assert  title  in  himself.  The  conduct  on 
the  part  of  at  least  two  of  the  residuary  legatees  under  the 
will  of  Bachael  A.  Veeder  tends  strongly  to  show  complete 
acquiescence  on  their  part  in  Frank's  claim  of  ownership. 
Indeed,  Rachael  A.  Veeder  and  all  of  his  brothers  and  sisters 
appear  to  have  understood  and  believeil  that  Frank  was  the 
owner  of  the  land,  and  treated  him  as  such.  No  disposition 
appears  to  have  manifested  itself,  on  the  part  of  the  lit 
igants,  to  insist  upon  the  trust  claimed  to  have  been  create<l 
by  the  commissioner's  deed,  or  to  assert  any  right  or  claim 
thereunder.  Acquiescence  in  Frank's  possession  and  claim 
of  ownership  is  shown  upon  the  part  of  all  for  more  than  25 
years.  It  is  true,  he  was  never  discharged  as  special  admin- 
istrator; but  it  is  also  true  that  he  never  made  a  report  as 
such,  and  never  in  any  other  way  attempted  to  carry  out  a 
trust.  William  Veeder  was  present  at  the  time  David  Vee- 
der gave  the  land  to  Frank,  but  was  deceased  at  the  time  this 
suit  was  commenced.  Frank  Veeder  would  have  been  a  com- 
j>etent  witness  for  himself,  as  to  some  matters  relied  upon 
by  appellees  in  this  c»ase.  The  record  does  not  disclose  that 
Rachael  A.  Veeder,  at  any  time,  claimed  an  interest  in  the 
land;  but  she  also  appears  to  have  fully  acquiesced  in 
Frank's  claim.    Had  suit  been  brought  before  her  death,  she 
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also  would  have  been  a  competent  witness  as  to  some  mate- 
rial matters.  Frank  was  prosperous,  and  died  seized  of  160 
acres  acquired  by  hira  after  his  father's  death.  It  is  not 
claimed,  on  the  part  of  appellees,  that  they  refrained  from 
asserting  an  interest  in  the  land  because  of  Frank's  neces- 
sities, but  only  that  to  have  done  so  would  have  irritated 
him,  and  possibly  hastened  his  final  mental  collapse,  which 
occurred  several  years  before  his  death.  Cross-petitioner's 
plea  of  adverse  possession  and  laches  appears  to  us  to  be 
sustained  by  the  evidence.  As  bearing  upon  this  question, 
we  cite  the  following:  Casey  v,  Casey,  107  Iowa  192;  Mc- 
Bride  v,  Caldwell,  142  Iowa  228;  Blackett  v.  Ziegler^  147 
Iowa  167;  Hanson  v.  Gallagher,  154  Iowa  192;  Whitney  v. 
Fox,  166  U.  S.  637  (41  L.  Ed.  1145) ;  Hammond  v,  Hopkins, 
143  U.  S.  224  (36  L.  Ed.  134) ;  Philippi  v.  Philippi,  115  U.  S. 
151  (29  L.  Ed.  336) ;  Midmer  v.  Midmer's  Exrs.,  26  N.  J.  Eq. 
299,  304;  King  v.  Pardee,  96  U.  S.  90  (24  L.  Ed.  666). 

All  of  the  parties  hereto  are  heirs  at  law  of  Frank 
Veeder,  and  entitled  to  have  their  proper  interest  determined 
in  this  suit.  As  indicated,  the  decree  of  the  court  below  was 
in  favor  of  appellees,  whereas  the  same  should  have  found 
and  adjudicated  the  interest  of  each  of  the  parties  as  heirs 
at  law  of  Frank  Veeder.  The  decree  must,  therefore,  be 
modified  in  harmony  with  this  opinion.  The  cause  is,  there- 
fore, remanded  to  the  court  below  for  finding  and  decree  in 
accordance  herewith ;  or,  if  desired,  a  decree  may  be  entered 
in  this  court.  The  costs  in  this  court  will  be  taxed  to  ap- 
pellees.— Modi  fed  and  affirmed, 

Preston,  O.  J.,  Weaver  and  Gaynor,  J  J.,  concur. 
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H.  B.  Wilkinson,  Appellant,  v.  B.  C.  Dilbnbeck,  Appellee. 

EVIDENCE:    Other  Contracts.    On  the  issue  whether  defendant  en- 
1    tered  into  a  certain  contract  with  plaintiff,  evidence  Is  not  ad- 
missible to  the  effect  that  defendant,  about  the  same  time  and 
place,   entered   into   similar,   but   independent,   contracts  with 
various  other  persons. 


Acquiescing  in  Instruction.    One  who   introduces  certain 

2  corrofborative  testimony,  but  allows  the  court,  without  objection, 
to  instruct  that  the  jury  may  not  consider  such  testimony,  is  in 
no  position  to  complain  that  the  court  erred  in  excluding  other 
corroborative  testimony  of  the  same  kind. 

APPEAL  AND  EBSOE:    Nonprejudicial  Error.    When  the  record 

3  in  an  action  for  damages  in  the  sale  of  stock,  shows,  without 
objection,  that  the  defendant  was  a  large  loser  through  his  con- 
nection with  the  corporation  in  question,  prejudicial  error  will 
not  result  from  the  action  of  the  court  in  allowing  defendant 
to  state  the  amount  of  hia  loss,  especially  when  plaintiff,  by  his 

own  testimony,  has  opened  up  such  inquiry. 

< 

Appeal    from    Dallas    District    Cowt. — J.  H.  Applkgatb. 

Judge. 

June  27,  1918. 

Action  to  recover  the  value  of  stock  in  a  corporation, 
which  stock  proved  to  be  worthless,  and  which  was  pur- 
chased bj  plaintiff  at  the  solicitation  of  the  defendant. 
There  was  a  trial  to  a  jury,  and  a  verdict  and  judgment  for 
defendant.     The  plaintiff  appeals. — Affirmed, 

H.  O.  OiddingSy  for  appellant. 

Dugan  d  Dugaiiy  and  Parsons  &  Mills ,  for  appellee. 

Evans,  J. — I.  The  petition  is  in  two  counts.  In  the  first 
count,  the  plaintiff  avers  that  he  bought  the  stock  in  ques- 
tion through  the  solicitation  of  the  defendant,  under  an  oral 

agreement  by  the  defendant  to  repurchase 
^'  ^^"'cSatnicts    ^^^  stock  from  him  at  any  time  within  two 

years,  at  par,  with  7  i)er  cent  interest  per 

Vol.  184  lA.— e 
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annum.    Under  the  second  count,  the  plaintiff  avers  that  he 
bought  the  stock  in  question  in  reliance  upon  certain  repre- 
sentations made  to  him  by  the  defendant,  which  were  false. 
The  case  was  submitted  to  the  jury  upon  both  counts,  with 
instructions  by  the  court  that,  if  a  verdict  were  to  be  found 
for  the  plaintiff  on  the  first  count,  the  second  should  be  dis- 
regarded.   Three  other  like  actions,  by  three  other  plaintiffs 
respectively,  were  consolidated  with  plaintiff's  suit.    One 
trial  was  had  upon  all.     The  corporation  in  question  was 
known  as  the  Shorthill  Steel  and  Iron  Works.    The  corpora- 
lion  was  organized  for  the  purpose  of  purchasing  the  plants 
and  consolidating  the  business  of  two  corporations  formerly 
doing  business  in  Marshalltown.     The  purpose  of  the  new 
corporation  was  to  transfer  the  business  to  Perry.    The  sub- 
scribers for  stock  were  largely  residents  of  that  locality. 
Dilenbeck  was  active  in  promoting  the  enterprise.     In  sup- 
port of  the  firet  count  of  their  respective  petitions,  each 
I)Iaintiff  testified  to  a  verbal  agreement  by  Dilenl)eck,  at  the 
time  his  stock  subscription  was  taken,  that  Dilenbeck  would 
purchase  such  stock  from  the  subscriber  at  par,  with  7  per 
cent  interest  per  annum,  at  any  time  within  two  years.    This 
promise  was  made  in  February,  1912.     In  November,  1914, 
the  company  went  into  the  hands  of  a  receiver,  and  all  its  as- 
sets were  absorbed  in  the  payment  of  debts,  leaving  nothing 
of  value  to  the  stockholders.    The  alleged  agreement  to  pur- 
chase the  stock  was  denied  by  the  defendant  in  toto.    The 
plaintiff  i)roduced  a  number  of  other  stock  subscribers,  and 
proposed  to  prove  by  each  one  that  Dilenl)eck  made  a  simi- 
lar oral  agreement  with  him.    The  offered  evidence  of  such 
witnesses  was  rejected,  upon  objection  by  defendant.    This 
ruling  is  complained  of  by  appellant.    Reliance  is  had  upon 
Porter  i\  Stone,  (52  Iowa  442.    That  was  a  case  wherein  re- 
covery was  claimed  by  plaintiff  for  dnmagos  for  false  repre- 
sentations.   In  such  cases,  the  rule  as  to  the  a<lmissibility  of 
evidence  of  similar  transactions  i«  quite  broad.     We  do  not 
think  the  rule  can  be  extended  to  the  support  of  a  mere  is- 


June  1918J  Wilkinson  v.  Dilenbbck.  83 

sue  of  whether  a  contract  was  made 'between  plaintiff  and 
defendant  There  was  nothing  in  the  pleadings  or  in  the  evi- 
dence indicating  that  the  contract  with  one  subscriber  was 
governed  by  the  contract  with  any  other  subscriber,  other- 
wise than  that  all  subscribers  were  deemed  to  be  paying  par 
for  their  stock.  If  these  witnesses  had  been  permitted  to 
testify  as  proposed,  it  would  have  opened  up  an  issue  as 
to  the  contract  of  each  one,  and  the  court  would  find  itself 

trying  a  dozen  suits,  instead  of  four.    There 
ttona:  acqni-       18  some  force  in  the  suggestion  that  such' 

eacence :  effect.  _  , 

testimony  had  a  tendency  to  corroborate  the 
claims  of  the  various  plaintiffs,  and  that  some  latitude  along 
that  line  could  have  been  permitted.  Some  discretion,  how- 
ever, must  be  permitted  to  the  trial  court  as  to  how  far  it 
will  permit  a  digression  from  the  main  issue  to  collateral 
ones  which  bear  only  on  the  question  of  corroboration.  In 
this  case,  the  plaintiff*  had  the  benefit  of  the  testimony  of 
three  other  plaintiffs.  If  such  testimony  was  permissible 
for  the  purpose  for  which  the  plaintiff  offered  his  additional 
witnesses,  he  had  the  testimony  of  his  three  coplaintiffs  to 
that  end.  But  it  further  appears  that,  by  the  instruction 
of  the  court,  the  jury  was  forbidden  to  consider  such  testi- 
mony of  the  respective  coplaintiffs  as  supporting  each  other.  * 
That  is  to  say,  the  plaintiff  was  not  permitted  to  receive  any 
corroboration  from  the  testimony  of  his  coplaintiffs  on  this 
question.  This  instruction  declared  the  law  of  the  case,  and 
the  plaintiff,  appellant,  acquiesced  therein,  without  excep- 
tion. He  asked  no  instruction  to  the  contrary,  as  applied  to 
the  testimony  actually  introduced.  We  do  not  think,  there- 
fore, that  he  is  in  any  position  to  complain  because  he  was 
not  permitted  to  introduce  more  of  the  same  kind  of  testi- 
mony. The  instruction  nullified  all  that  he  had  in  that  re- 
spect; and  if  he  had  had  more,  the  result  would  be  the  same. 
II.  One  other  specification  of  error  is  presented.  It 
was  made  to  appear  in  the  evidence  that  the  defendant  him- 
self lost  heavily  in  the  enterprise.    Objection  was  made  by 
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plaintiff  to  testimony  of  the  defendant  as  a 
3.  Appeal  and        witness  Oil  that  Question,  and  complaint  is 

SRBOB :    non-  ^  '  ^ 

^ejudiciai  made  of  the  overruling  of  such  objection.    It 

appeared  in  evidence,  without  objection,  that 
the  defendant  had  himself  subscribed  for  |20,000  worth  of 
stock.  It  also  appeared  by  a  stipulation  of  the  parties  that 
the  company  went  into  the  hands  of  a  receiver  in  1916,  and 
that  the  stock  was  worthless.  The  following  occurred,  as 
a  part  of  the  examination  of  the  defendant  as  a  witness: 
*'Q.  You  were  a  heavy  loser  in  that  institution?  (Ob- 
jected to  as  incompetent  and  immaterial.)  The  Court:  He 
has  already  said  he  purchased  it,  and  I  guess  the  other  ad- 
mitted facts  would  show.  (Exceptions  saved.)  Q.  How 
much  did  you  tell  Mr.  De  Land  you  had  lost?  (Objected  to 
as  incompetent,  irrelevant,  immaterial  and^  hearsay.  Over- 
ruled. Exceptions  saved.)  A.  I  told  him  I  had  lost  be- 
tween 140,000  and  |50,000,  and  he  knew  that  I  had.  Q.  Is  it 
a  fact  that  you  did?  (Same  objection.  Overruled.  Plain- 
tiir  excei)ts.)     A.  Yes,  sir.'' 

The  specification  of  error  is  based  upon  this  record. 
It  will  be  noted  that  the  first  question  was  not  answered.  It 
was  manifest,  as  suggested  by  the  court,  from  the  facts  al- 
ready in  evidence  without  objection,  that  the  defendant  had 
sustained  loss.  It  further  appears  from  the  record  that  the 
witness  De  Land,  who  was  one  of  the  four  plaintiffs,  had  tes- 
tified to  a  conversation  between  himself  and  the  defendant 
concerning  the  defendant's  loss.  Technically,  this  opened 
the  door  to  the  defendant  to  testify  to  the  same  conversation 
on  the  same  subject.  His  testimony  in  that  respect  added 
nothing  to  the  facts  already  in  evidence,  except  the  larger 
extent  of  his  loss.  The  fact  already  appeared  that  the  de- 
fendant had  lost  not  less  than  f  20,000.  We  see  little  room 
for  complaint  that  the  amount  of  the  loss  was  corrected  by 
the  testimony  of  the  witness.  Whether  the  testimony  per- 
taining to  his  loss  was  admissible  in  the  first  instance,  we 
have  no  occasion  to  consider.    In  the  state  of  the  record,  this 
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additional  evidence  of  the  defendant's  cannot  be  deemed  prej- 
udicial. No  other  errors  are  claimed.  The  judgment  below 
musty  therefore,  be — Affirmed, 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Constance  Hope  Winter,  Appellant,  v.  Nicholas  Winter, 

Appellee. 

PABEKT  AKD  CHILD:     Surviving  Parent — ^Presumption.    The  law 

1  indulges  a  strong  presumption  that  a  surviving  parent  has  a 
legal  right  to  the  custody  and  control  of  his  or  her  child— a  pre- 
sumption not  overcome  by  the  fact  that  he  or  she  allowed  the 
child,  during  the  period  of  tender  infancy,  and  under  circum- 
stances of  distressing  necessity,  to  be  cared  for  by  others. 

HABBAS  CORPUS:    Scope  of  Review.    An  appeal  in  habeas  corpus 

2  proceedings  will  not  be  reviewed  de  novo, 

COSTS:    Wrongful  Conduct  of  Prevailing  Party.    The  wrongful  con- 

3  duct  of  the  party  prevailing  in  both  the  trial  and  appellate  courts 
in  ha1)eas  corpus  proceeding,  may  justify  the  taxation  of  all 
costs  to  such  wrongdoer.    (See  Sees.  3853,  4459,  Code,  1897.) 

Appeal   from   WapeUo   District   Court. — Sbnbca   Cornell, 

Judge. 

February  8,  1918. 

Rehearing  Denied  June  27,  1918. 

This  is  a  habeas  corpus  proceeding,  involving  a  contro- 
versy over  the  custody  of  a  child.  -The  defendant  is  the 
father  of  the  child.  The  trial  court  awarded  to  him  the 
custody.  The  petitioner,  by  her  next  friend,  Ella  Buchanan, 
has  appealed. — Affirmed. 

Geo.  F.  Heindely  L.  C.  Mitchell,  and  Chester  W.  Whit- 
more,  for  appellant. 

Roberts  d  Webher  and  Newton  W,  Roberts,  for  appellee. 

Evans,  J. — I.  Constance  Hope  Winter  was  bom  in  May, 
1913.  She  was  born  into  the  arms  of  a  dying  mother,  whose 
life  went  out  as  that  of  the  babe  came  in.    The  other  sur- 
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viving    members    of    the    family   were    the 
1-  ^^^  ^^        father  (defendant  herein)  and  a  daughter, 

CHILD  I    BUF' 

preoption?* '     ^^^^^f  ^ged  about  fourteen.    Constance  was 

prematurely  born,  and  weighed,  at  birth, 
but  three  pounds.  The  only  hand  of  rescue  held  out  to  the 
helpless  waif  was  that  of  Ella  Buchanan,  the  sister  of  the. 
mother,  and  the  plaintiff's  jiext  friend  herein.  She  offei-ed 
to  take  it  into  her  home  and  heart,  and  no  one  contended  with 
her.  She  took  it  and  nurtured  it.  Its  life  hung  by  a  thread 
for  many  months.  Night  and  day,  she  devoted  herself  to  it 
with  beautiful  fidelity.  It  would  be  difficult  to  exaggerate 
the  magnitude  of  her  unselfish  devotion.  The  father  con- 
tributed the  paltry  sum  of  $2.00  per  week  as  a  contribution 
to  expenses  incidental  to  such  care;  and  even  this,  he  con- 
tributed as  guardian  of  the  child,  out  of  property  inherited 
from  her  mother.  It  will  be  quite  as  convenient  for  us  to 
refer  to  Ella  Buchanan  as  the  plaintiff  herein.  She  is  such, 
in  the  sense  that  she  asks  the  continuing  custody  of  the  little 
life  which  her  love  had  saved.  On  May  15,  1916,  the  father 
stealthily  took  the  child  from  the  home  of  plaintiff,  intending 
thereby  to  assert  his  own  right  of  custody  thereof.  Hence 
this  action.  The  father  has  no  home  for  the  present  custody 
of  the  child.  He  has  lived  alone  in  his  own  home  upon  a 
farm  near  the  city  since  the  death  of  his  wife;  and  to  say 
the  least,  he  is  not  gifted  as  a  housekeeper.  Neither  has  he 
shown  any  aptitude  in  holding  the  affection  of  his  older 
daughter.  She,  too,  made  her  home  with  the  plaintiff  for 
two  years  prior  to  the  beginning  of  this  proceeding.  The 
plaintiff  is  an  unmarried  lady,  46  years  of  age,  and  is  a 
professional  nurse.  She  has  a  pennanent  position  in  such 
occupation,  which  yields  her  an  income  of  |700,  and  has  a 
home  and  some  other  property.  On  the  other  hand,  her  pro- 
fessional employment  is  quite  exacting,  and  takes  her  time 
from  8  A.  M.  until  5  P.  M.,  every  week  day.  The  purpose 
of  the  defendant,  in  taking  the  child  from  the  custody  of  the 
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plaintiff,  was  and  is  to  have  her  reared  by  his  own  sisters, 
who  are  known  in  this  record  as  Rose  and  Marv  Winter. 
These  ladies  are  also  unmarried,  and  are  55  and  59  years  of 
a^e,  resi)ectively.  They  have  a  fine  home,,  and  are  well  to  do, 
and  are  ladies  of  excellent  character.  The  child  has  been 
in  their  care  and  custodv  since  she  was  taken  bv  the  father, 
in  May,  1916.  One  of  the  grating  circumstances  in  the  situa- 
tion is  the  fact  that  these  ladies  h«d  barely,  if  ever,  seen  the 
child,  and  therefore  had  no  j)ersonal  affection  for  it.  They 
have  lieen  moved  to  their  undertaking  in  the  matter  solely 
from  a  sense  of  higher  duty  for  the  best  interests  of  the  child 
as  they  conceive  them,  and  not  from  any  impulse  of  personal 
warmth  or  attachment.  Though  they  lived  but  a  short 
distance  from  their  brother's  home,  both  befoi'e  the  death  of 
his  wife  and  ever  since,  there  was  no  social  intercourse  be- 
tween the  two  families.  Up  to  the  time  of  the  trial,  they  had 
not  made  the  personal  acquaintance  of  their  brother's  older 
daughter. 

The  disputed  questions  in  the  case  are  purely  fact  ques- 
tions. The  case  is  not  triable  de  noty)  on  appeal.  Tn  such 
a  contest,  the  father,  as  the  only  suniving  parent,  starts 

with  a  very  strong  presumption  in  his  favor. 
roBPus :  scope     The  fact  that  his  situation  was  not  suitable 

of   rcTiew 

to  take  the  earlier  care  of  the  new-bom. 
and  that  he  had  to  surrender  it  to  tenderer  hands  than  his 
own,  is  not  conclusive  against  him.  The  best  of  fathers 
could  be  thus  situated.  Much  evidence  was  introduced  on 
both  sides,  pro  and  con,  as  to  this  father's  fitness  and  suit- 
ability for  his  parental  privilege,  having  due  regfird  to  the 
l>est  interests  of  the  child.  ,It  is  pathetic  enough  that  dif 
fereiice  of  religious  faith  is  a  strong  stimulus  to  the  zeal  of 
the  contending  affections:  the  ])laiutlff  and  the  deceased 
mother  iMMug  Protestant,  and  the  defendant  and  liis  sisters 
iHMiig  Catholic.  The  issue  of  the  contest,  therefore,  will  de- 
termine the  faith  in  which  the  child  will  be  reared.    We  can- 
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not,  of  course,  be  guided  or  influenced  by  this  difference  of 
religious  views,  further  than  to  recognize  that  it  emphasizes 
somewhat  the  right  of  the  parent  to  have  the  child  reared 
in  his  own  religious  faith,  notwithstanding  that  the  deceased 
mother  desired  it  otherwise.  The  trial  court  found  the  is- 
sue with  the  defendant.  The  finding  is  not  without  sub- 
stantial support  in  the  evidence,  even  though  it  were  true 
that  a  contrary  finding  would  have  had  better  support. 

It  is  highly  desirable  that  the  status  of  the  child  be 
(ixed  as  quickly  as  possible,  and  that  it  ha  disturl>ed  there- 
after as  little  as  iK>8sible.  Even  if  it  were  our  duty  to  try 
the  case  de  novo,  and  even  though  we  should  have  been  better 
satisfied  with  a  contrary  finding,  we  should  hestitate  to  dis- 
turb the  present  attachments  of  the  child,  except  under  a 
clear  preponderance  of  the  evidence.  There  is  one  counter- 
w^eight  which  operates  against  the  plaintiff,  and  which 
should  be  mentioned  only  in  all  kindliness :  that  is,  that  the 
exactions  of  her  professional  duties  would  make  it  impos- 
sible for  her  to  be  at  home  with  the  child  during  the  working 
hours  of  the  day.  This  is  a  circumstance  of  considerable 
importance. 

Upon  the  record  befoi^  us,  we  think  that  we  would  not 
be  justified  in  interfering  with  the  finding  of  the  trial  court. 
If  the  degree  of  approving  recognition  due  the  plaintiff  for 
her  three  years  of  service  and  self-denial  could  be  the  cri- 
terion of  our  judgment,  we  could  not  fail  to  find  in  her  favor. 
But  such  is  not  the  criterion  permitted  to  us;  and  judg- 
ment must  fall  with,  a  grim  disregard  of  the  tenderness  that 
softened  the  bed  of  a  babe,  and  both  blessed  and  broke,  per- 
chance, the  heart  that  gave  it.  To  the  defeated  plaintiff, 
be  it  said:  '*Well  done,  thou  good  and  faithful." 

II.  We  think  that  no  costs  should  be  taxed  to  Ella 
Buchanan  in  either  court.  The  action  of  the  defendant  in 
taking  the  child  by  stealth  was  blameworthy  and  cruel.     In 
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view  of  the  delicate  condition  of  the  child, 
^-  £?.^'^^?*"*"    and  the  fact  that  it  had  been  much  afflicted 

fal  condoct 

of^revauing  with  digestion  trouble,  the  extreme  solici- 
tude of  the  plaintiff  was  reasonable,  and  con- 
sistent with  her  past  fidelity.  By  the  wrongful  act  of  the 
defendant,  she  was  confronted  with  an  emergency,  and  she 
began  this  proceeding  on  the  same  day.  It  has  been  prose- 
cuted solely  for  the  benefit  of  the  child,  and  in  defense  of  its 
best  interest,  as  it  appeared  to  her,  in  the  best  of  faith. 
Let  the  taxable  costs  in  both  courts  be  taxed  to  the  defen- 
dant. On  this  condition,  the  order  entered  below  is — Af- 
firmed. 

Preston,  C.  J.,  Ladd  and  Sat^ingbr,  JJ.,  concur. 


Rose  Bixby^  Administratrix,  Appellant,  v.  City  op  Sioux 

CiTY^  Appellee. 

lilMITATIOK   OF    ACTIONS :      Defective   Streets— Fatal   Injnries. 

1  An  action  for  injuries  resulting  in  death,  by  reason  of  a  dofec- 
tlve  street,  is  barred  in  three  months  from  the  accrual  of  the 
action,  unless  the  statutory  notice  of  the  time,  place,  and  cir- 
cumstances of  the  injury  is  served  upon  the  municipality  with- 
in 60  days  from  the  happening  of  the  injury.  (Sec.  3447,  Par. 
1,  Code  Supp.,  1913.) 

APPEAL  AND  EBBOB:     Failure  to  Except.    One  may  not,  on  ap- 

2  peal,  base  error  on  that  to  which  he  made  no  objections  in  the 
trial  court. 

UMITATION  OF  AOTIONS:     What  Constitutes  Defect  in  Street. 

3  To  avoid  the  special  three 'months'  statute  of  limitation  on  ac- 
tions founded  on  injuries  to  the  person  by  reason  of  defective 
streets,  etc.,  a  notice  of  the  time,  place,  and  circumstances  of  the 
injuries  must  be  served  on  the  municipality,  even  though  that 
which  made  the  street  defective  was  a  condition  existing  en- 
tirely outside  the  traveled  part  of  the  street. 
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PLEADING:     General  Demurrer  to  Two-Count  Petition.     A  general 

4  demurrer  to  a  two-count  petition  may  justify  a  ruling  sustain- 
ing the  demurrer  to  one  count  and  overruling  it  as  to  the  oth- 
er. So  held  where  one  count  was  barred  by  the  statute  of  limi- 
tation, and  the  other  count  was  not  so  barred. 

PLEADING:      Recoverable    and    Non-Recoverable    Items    in    Same 

5  Count.  A  count  is  not  demurrable  which  contains  one  recover- 
able item  and  others  non-recoverable. 

Appeal  from  WoodJ)ury  District  Court. — J.  W.  Anderson, 

Judge. 

October  20,   1917. 

Rehearing  Denied  July  1,  1918. 

Action  at  law  to  recover  damages  for  the  death  of  the 
plaintiff's  intestate.  After  trial  to  a  jury  and  verdict  for 
plaintiff,  the  court  sustained  the  defendant's  motion  to  set 
aside  the  verdict,  and  entered  judgment  for  the  defendant, 
notwithstanding  the  finding  of  the  jury. — Affirmed  in  part: 
reversed  in  part. 

V.  R.  Metcalfe  and  T.  F.  Bcvinyton,  for  appellant. 

Oriffin  d  Page,  and  Arthur  J.  Wissnmth,  for  appellee. 

Weaver^  J. — South  Division  Street,  in  West  Morning- 
side  Addition  to  Sioux  City,  extends  north  and  south.  Its 
northern   terminus   is  another  street,   extending  east   and 

west  along  the  brow  of  a  precipitous  hill. 

i.     LllCIfFATION    OI* 

ACTIONS :  de-       At  the  time  of  the  accident  complained  of,  a 

fcctlvc  streets ! 

fatal  in-  fence  or  barrier  of  some  sort  had  been  erect- 

Juries. 

ed  on  the  brow  of  the  hill,  at  the  place 
where  South  Division  Street  turns  upon  the  east  and  wesi: 
street.  On  the  night  of  September  24,  1914,  the  deceased, 
Elwood  B.  Bixby,  accompanied  by  others,  was  driving  an 
automobile  north  on  South  Division  Street,  and,  failing  to 
make  the  turn  safely  at  the  place  mentioned,  his  car  struck 
the  fence,  broke  thi-ough  it  and  fell  over  the  bluff.     In  the 
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fall,  Bixby  received  injuries  from  which  he  died,  October 
4,  1914,  and  the  car  was  more  or  less  wrecked  and  broken. 
On  August  12,  1915,  this  action  was  begun,  on  the  theory 
that  the  injuries  sustained,  as  al)ove  mentioned,  had  been 
occasioned  by  the  negligent  of  the  city  in  failing  to  mark 
or  give  warning  of  the  danger  at  said  place  by  red  lighb^ 
or  other  suitable  signal,  and  in  failing  to  guard  against 
accidents  of  this   nature   by  maintaining  a  proper  fence 
barrier  or  guard,  and  in  permitting  the  place  to  become 
hidden  or  obscured  by  a  growth  of  weeds.     The  petition  is 
drawn  in  two  counts.     The  first  count,  after  pleading  the 
alleged  facts  of  the  injury,  asks  a  recovei*;^'  for  medical 
attendance  and  hospital  services  in  the  care  of  the  deceased, 
and  for  damages  to  the  automobile  which  the  deceased  was 
driving  when  the  accident  occurred.    These  items  were  sep 
arately  stated,  the  claim  for  damages  to  the  car  l)eing  item- 
ized at  flOO.     In  the  second  coifnt,  damages  were  claimed 
in  the  sum  of  f 25,000,  for  the  benefit  of  the  estate  and  family 
of  the  deceased,  and  for  $300  for  the  expenses  of  his  burial. 
No  written  notice  was  s(nTe<l  on  the  city  of  the  time,  place, 
or  circumstances  of  the  injury,  until  August  5,  1015,  nearly 
11  months  after  the  accident.     The  defendant  demurred  to 
the  petition  generally,  on  the  ground  that  the  pleaded  facts 
showed  that  the  plaintiff's  right  of  action  was  barred  by  the 
statute  of  limitations.     The  demurrer  was  overruled,  and 
thereupon  an  answer  was  filed,  denying  the  allegations  of 
the  petition  and  alleging  that  the  cause  of  action  was  barred 
by  the  failure  of  the  intestate  and  of  plaintiff  to  serve  the 
statutory  notice  within  60  days  after  the  injury,  or  to  bring 
action  within  8  months  after  said  date.     At  the  conclusion 
of  all  the  evidence,  defendant  moved  for  a  directed  verdict 
in  its  favor  on  each  of  the  two  counts  of  the  petition,  on 
the  grounds:   First,  that  it  conclusively  appeared  from  the 
evidence  that  deceased  was  himself  negligent;  and  second, 
that  the  cause  of  action  was  condusivelv  shown  to  be  barred 
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by  the  statute.  The  motion  was  denied,  and  the  cause  sub- 
mitted to  the  jury.  In  due  time,  defendant  objected  to  the 
charge  of  the  court,  because  of  its  failure  to  instruct  the 
juiy  that  the  cause  of  action  was  barred.  In  stating  the  is- 
sues to  the  jury,  the  court  omitted  any  mention  of  the 
plea  of  the  statute,  and  gave  no  instruction  in  reference 
thereto.  The  jury  returned  a  verdict  for  plaintiff  for  |30(> 
upon  the  first  count  of  the  petition,  and  for  |4,220  on  the 
second  count;  and  judgment  thereon  was  entered,  the  same 
day. 

Defendant  filed  a  motion  for  new  trial,  assigning  nu- 
merous grounds  therefor.  Among  the  errors  assigned  was 
the  failure  of  the  court  to  instruct  the  jury  that  the  alleged 
cause  of  action,  except  as  to  the  item  for  injury  to  the  car, 
was  barred  by  the  statute.  .  Later,  the  court  permitted  the 
defendant  to  amend  its  motion  by  moving  for  a  judgment 
for  the  defendant,  notwithstanding  the  verdict,  on  the 
grounds:  First,  that  it  was  conclusively  shown  that  plain- 
tiff's right  of  action  upon  each  and  every  item  of  her  claim 
(except  the  item  for  injury  to  the  car)  was  barred  by  the 
statute;  and  second,  that  not  only  was  there  no  evidence 
of  negligence  on  the  part  of  defendant,  but  it  conclusively 
appeared  that  the  accident  was  caused  by  the  negligence 
of  the  deceased.  The  motion  was  sustained,  the  judgment 
gnd  verdict  were  set  aside,  and  final  judgment  entered,  dis- 
missing the  action  at  the  cost  of  plaintiff. 

I.  The  appellant  assigns  error  upon  the  order  of  the 
court  permitting  defendant  to  amend  its  motion  to  set  aside 
the  judgment  and  verdict  and  to  move  for  judgment  not- 
withstanding the  verdict.  It  is  sufficient 
2.  appkai/  and        to  say  in  this  respect  that  such  permission 

■beob:   failure       ,  ,  j.     i_  i.  j  u 

to  except.  does  not  seem  to  have  been  opposed  or  ob- 

jected to,  nor  was  exception  preserved  there- 
to.    It  is  a  settled  rule  of  practice  that  objections  of  thip 
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nature  raised  for  the  first  time  in  this  court  cannot  be  eon- 
sidered. 

II.  As  the  motion  was  sustained  generally,  the  record 
does  not  disclose  whether  the  trial  court  so  ruled  on  the 
ground  that  the  action  was  clearly  barred  by  the  statute, 
or  on  the  other  ground  assigned,  that  deceased  was  charge 
able  with  contributory  negligence  as  a  matter  of  law;  but, 
in  the  absence  of  any  specification  in  the  order,  it  may  be 
sustained  if  we  find  either  ground  to  be  well  taken. 

The  statute,  Code  Section  3447,  is  a  familiar  one : , 

"Actions  may  be  brought  within  the  times  herein  lim- 
ited, respectively,  after  their  causes  accrue,  and  not  after- 
wards, except  when  otherwise  specially  declared: 

"1.  Those  founded  on  injury  to  the  person  on  account 
of  defective  roads,  bridges,  streets  or  sidewalks,  within 
three  months,  unless  written  notice  si)ecifying  the  time, 
place  and  circumstances  of  the  injury  shall  have  been  served 
upon  the  county  or  municipal  corporation  to  be  charged 
within  sixty  days  from-  the  happening  of  the  injury.^' 

Counsel  for  appellant  seeks  to  take  his  case  from  the 
scope  of  this  statute  by  pointing  out  that  the  notice  is  re- 
quired where  the  cause  of  action  is  founded  on  injury  to  the 
person,  and  argues  that  it  has  no  application  when  the 
damages  sought  are  for  the  death  of  the  person.  This  dis- 
tinction has  been  drawn  bv  the  courts  of  several  states. 
But  in  such  cases  are  found  distinct  statutes,  specifically 
providing  for  the  recovery  of  damages  for  wrongful  death 
at  the  suit  of  the  administrator,  estate,  or  family  depen- 
dents; and  this  provision  is  held  not  to  be  subject  to  the 
requirement  of  other  statutes,  making  it  neces8ar>^  to  serve 
notice  of  an  injury  to  the  person.  Such  holding  is  quite 
clearly  right  under  the  statutes  which  they  undertake  to 
construe.  McKeigv^  v.  City  of  Ja^iesvdlJe,  68  Wis.  50  (31 
\.  W.  298) ;  Laconte  v.  City  of  Kenosha-,  149  Wis.  343  (13.^> 
N.  W.  843) ;  NesUt  v.  City  of  Topeka,  87  Kan.  394  (124  Pac. 
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166,  40  L.  R.  A.  [N.  S.]  749) ;  Perkins  v.  Oxford,  66  Me.  545. 
We  are  required,  however,  to  look  to  our  own  statutes. 
Strangely  enough,  while  it  is  a  coU'Ceded  proposition  that, 
at  common  law,  actions  of  this  character  are  not  maintain- 
able, we  have  not  now  upon  our  statute  books  any  provision 
directly  and  distinctly  creating  any  such  right  of  action. 
Such  provision  did  once  exist  in  the  Revision  of  1860,  Sec- 
tion 4111,  and  Code  of  1851,  Section  2501.  It  was  not  car- 
ried forward  into  the  Code  of  1873  nor  into  our  present 
Code.  It  has  been  held,  however,  that  such  actions  are 
inferentially  allowed  by  the  Code  provisions  found  in 
Code  Sections  3313,  3343,  and  3445.  Conners  v.  Burling- 
ton,  C,  R.  d  N,  R,  Co,,  71  Iowa  490.  However,  nothing  is 
found  in  these  sections  which  serves  to  classify  or  distin- 
guish such  actions  from  other  actions  "founded  on  injury  to 
the  person,"  so  far  as  they  are  affected  by  the  statute  of  lim- 
itations, Code  Section  3447.  Subdivisions  1  and  3  of  this 
section  provide  diffei^nt  limitation  periods  for  two  classes 
of  personal  injury  cases.  First,  those  founded  on  injury  to 
the  person  on  acx*ount  of  defective  roads,  bridges,  streets,  or 
sidewalks,  three  months.  To  extend  that  period,  it  is  further 
provided  that  written  notice  must  be  served  on  the  county  or 
municipal  corporation  sought  to  be  chained,  within  sixty 
days.  If  such  notice  be  served,  then  plaintiflPs  right  of  action 
is  governed  by  the  terms  of  the  third  subdivision,  which  per- 
mits the  bringing  of  the  action  at  any  time  within  two  years. 
The  words  in  the  first  subdivision,  "founded  on  injury  to  the 
person,"  are  broader  than  those  contained  in  any  of  the 
statutes  of  our  sister  states,  to  which  cx)unsel  have  referred ; 
and  we  think  thev  mav  fairlv  be  said  to  include  actions 
to  recover  damages  for  the  death  of  the  injured  person.  A 
mere  all^ation  of  the  death  of  the  intestate  reveals  no 
cause  of  action;  but  to  have  that  effect,  the  pleader  must 
go  further,  and  aver  that  the  death  was  the  result  of  per- 
sonal  injury  which   the  deceased   suffered   bec*au6e  of  the 
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negligeuce  of  the  defeiidaut.  A  claim  to  recover  for  death 
resulting  from  personal  injury  is  as  certainly  ^'founded  on 
injury  to  the  person"  as  would  be  a  claim  to  recover  dam- 
ages for  a  nonfatal  injury  resulting  in  a  crippled  body. 
Moreover,  while  it  is  a  somewhat  paradoxical  proposition 
that  a  right  of  action  for  damages  on  account  of  his  own 
death  vests  in  a  fatally  injured  person,  such  right  is  set- 
tled in  the  law  of  this  state.  Kellow  v,  Iowa  Cent.  R.  Co., 
68  Iowa  470,  480 ;  Murphy  v.  Chicago,  M.  d  8t.  P.  R.  Co.,  80 
Iowa  26 ;  Sachs  v.  City  of  Sioux  City,  109  Iowa  224.  Undei- 
tliis  rule,  the  right  of  action,  if  any,  accrued  to  Bixby  at 
once  upon  his  injury ;  and,  had  he  lived,  it  would  have  been 
necessary  for  him  to  serve  the  statutory  notice,  if  he  de- 
sired to  extend  the  three  months'  period  of  limitation.  This 
is  expressly  settled  in  the  Sachs  case,  cited  above,  where  it  is 
held  that  the  death  of  the  injured  person  creates  no  new 
canse  of  action.  The  proposition  is  also  statutory.  See 
Code  Section  3445,  which  declares  the  rule  that,  where  a 
cause  of  action  survives  to  a  legal  representative,  it  shall 
be  deemed  to  have  accrued  at  the  time  it  would  have  accrued 
to  the  deceased,  had  he  survived.  The  Sachs  case  rules  ad- 
versely to  the  proposition  of  appellant's  counsel,  and  no 
sufficient  reason  is  shown  for  now  disapproving  it. 

The  further  point  is  made  for  the  appellant  that  the 
three  months'  limitation  applies  only  where  the  allied 
injury  has  been  occasioned  by  some  defect  in  a  street,  bridge, 

or  sidewalk,  and  that  the  defect  complained 
icTimes  :**what  of  in  this  case  is  not  of  that  character,  but 
defect  in  pertains  to  the  insufficiency  of  the  guard 

or  protection  which  was  erected,  or  should 
have  been  erected,  at  the  side  of  the  street,  to  prevent  trav- 
elers thereon  from  inadvertently  or  accidentally  falling  over 
the  bank  beyond.  But  this  distinction  cannot  be  made.  It 
is  the  duty  of  the  city  to  maintain  its  streets  in  a  reason- 
ably safe  condition  for  public  use;  and  when  the  statute 
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refers  to  "defects'*  iu  a  street,  it  has  reference  to  condi- 
tions of  a  dangerous  cliaracter,  which  may  be  remedied  or 
guarded  against  for  the  protection  of  travelers  by  the  exer- 
cise of  reasonable  diligence  and  care  on  the  part  of  the 
proper  ^lunicipal  officers.  This  care  is  not  limited  to  the 
narrow  traveled  path,  but  extends  to  the  full  limit  of  the 
street  opened  to  public  use;  and  we  can  conceive  of  no 
reason,  and  know  of  no  authority,  for  saying  that  it  does 
not  include  the  fence  or  barrier,  if  any,  erected  between  the 
street  and  a  dangerous  cliff  or  excavation,  over  which  a 
traveler  using  such  street  is  liable  to  fall.  Indeed,  it  has 
often  been  held  that  the  lack  of  a  proper  barrier  in  such  a 
situation,  although  the  excavation  or  pit  is  not  within  the 
street  boundary',  is,  nevertheless,  a  defect  in  the  street, 
within  the  meaning  of  the  law.  Citt/  of  San  Antonio  v.  Por- 
ter, 24  Tex.  Civ.  App.  444  (59  S.  W.  922) ;  Palm&r  v.  Inhab- 
itants of  Andover,  56  M^ss.  600,  606 ;  Hayden  v.  Inhabitants 
of  Attleborough,  73  Mass.  338;  Coggswell  t?.  Inhabitants  of 
Lexington,  58  Mass.  307;  Ireland  v.  Oswego,  H.  d  8.  P. 
R.  Co.,  13  N.  Y.  526;  Wheeler  v\  Town  of  Westport,  30  Wis. 
392 ;  Davis  v.  Hill,  41  N.  H.  329.  In  short,  an  unsafe  street 
— unsafe  in  the  sense  that  the  condition  complained  of  may 
be  I'emedied  by  due  care  on  the  part  of  the  city — is  a  defec- 
tive street.  The  surface  of  the  traveled  way  may  be  in 
perfect  condition ;  yet  if,  by  reason  of  other  conditions,  either 
below  the  surface  or  overhead,  or  bordering  the  public  way 
on  either  side,  those  lawfully  using  such  way  are  exposed 
to  danger  which  the  city  does  not  make  reasouable  effort  to 
remove  or  guard  against,  then  an  injui-y  to  a  traveler  by 
reason  of  such  negligence  is  an  "injury  on  account  of  a 
defective  street,"  within  the  meaning  of  the  short  statute 
of  limitations.  Such  being  the  case,  the  trial  court  should 
have  sustained  the  demuriH?r  to  the  second  count  of  the 
petition,  and  failing  tliat,  sliould  have  directed  a  verdict 
for  the  defendant. 
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The  objection  raised  by  the  appellaut  that  the  demur- 
i-ei%  a8  well  as  the  answer,  directs  the  assertion  of  the  statute 
of  limitations  against  the  petition  as  a  whole,  and  that,  as 

such  plea  was  not  good  against  the  first 

4.  PLaAoxvo:  count,  ,it  should  be  disregarded  as  not  suffi- 

general  demur-  '  ° 

count^  tcSuoii     ciently  raising  the  question  as  to  either,  can- 
not be  sustained.    To  so  hold  would  be  an 
unduly  technical  ruling.     The  demurrer  and  the  answer 

4 

may  fairly  be  ti'eated  as  being  directed  to  each  count  sever- 
ally, and  it  could  properly  have  been  sustained  as  to  one 
and  overruled  as  to  the  other. 

Turning  now  to  the  first  count  of  the  petition,  counsel 
for  appellee  concede  that  plaintiff's  claim  there  set  up,  so 
far  as  it  relates  to  the  item  of  f  100  for  injury  to  the  auto- 
mobile, is  not  open  to  the  objection  because 

5.  PiBADiHo:  re-     of  failure  to  serve  the  notice  prescribed  by 
non^recoTerabie    Code  Section  3447;  but  it  is  argued,  though 

items   in   same 

connt.  not  very  confidently,  that,  as  plaintiff  in- 

cluded such  item  in  the  same  count  with 
otiier  items  to  which  such  objection  would  be  pertinent,  she 
cannot  be  heard  to  complain  because  the  court  entered  judg- 
ment against  her  upon  the  entire  count.  But  this  is  not 
very  sound.  A  plaintiff  does  not  lose  his  right  to  be  heard 
and  to  recover  upon  one  item  on  which  he  sues,  merely 
because  he  includes  or  charges  in  the  same  connection  other 
items  against  which  the  statute  of  limitations  has  run.  Had 
defendant  wished  to  test  the  matter  of  the  statute  as  ap- 
plied to  part  of  plaintiff's  claim,  he  could  have  moved  the 
court  to  require  a  separation  thereof  into  distinct  counts, 
and  thus  have  been  able  to  attack  the  one  without  anv  com- 
plication  with  the  other.  However  this  may  be,  so  long  as 
the  count  contained  a  distinct  and  separate  item  of  claim 
which  was  confessedly  not  barred,  it  was  not  demurrable; 
and,  if  there  was  any  evidence  to  sustain  a  recovery  thereon, 
the  coHrt  could  not  properly  render  judgment  against  him 

Vol.   184  lA.— 7 
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notwithstanding  the  verdict.  If  it  be  said  th«t  the  rourt,  in 
entering  snch  judgment,  did  so  on  the  theory  advanced  by 
defendant  that  the  evidence  clearly  shows  contributory  neg- 
ligence on  the  part  of  deceased,  we  will  say  that,  had  the 
court  set  aside  the  verdict,  and  ordered  a  new  trial  on  that 
issue  on  the  ground  suggested,  we  should  not  be  disposed  to 
say  that  the  ruling  was  error,  for  the  testimony  in  the 
record  tends  very  strongly  to  show  that  the  deceased  was 
intoxicated  and  reckless;  but  we  do  not  feel  justified  in  say- 
ing that  this  was  so  clearly  and  conclusively  established 
that  the  court  should  have  entered  judgment  against  his 
administrator  on  such  item  notwithstanding  the  finding  of 
the  jury  in  her  favor. 

We  therefore  reach  this  result:  that  the  rendition  of 
judgment  for  the  defendant  upon  plaintiff's  claim  for  dam- 
ages on  account  of  the  injury  to  and  death  of  deceased  muse 
be  afiQrmed,  because  her  right  of  action  is  clearly  barred  by 
the  statute  of  limitations ;  but  the  judgment  dismissing  her 
claim  for  damages  because  of  the  injury  to  the  automobile 
will  be  set  aside,  and  a  new  trial  upon  that  issue  alone  is 
hereby  ordered.  For  this  purpose,  the  cause  will  be  re 
manded  to  the  district  court.  Costs  will  be  apportioned, 
and  taxed  one  half  to  each  party. — Affif^med  in  part;  re- 
versed  in  part, 

Gaynor^  C.  J.,  Preston  and  Stevens^  JJ.,  concur. 


A,  J.  Case  &  Company^  Appellee,  v.  Illinois  Central  Rail- 
road Company,  Appellant. 

APPEAL  AND  EBBOB:  Foreign  Judgment  as  Bar — ^Federal  Qaes- 
I  tionB.  A  plea  that  a  judgment  of  a  court  of  another  state  la  a 
bar  to  an  action  in  this  state  on  the  same  subject-matter  does 
not  necessarily  raise  the  point  that  such  foreign  judgment  is 
entitled  to  the  "full  faith  and  credit"  clause  of  the  Federal  Con- 
stitution. 
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FLEAimrO:    Ploadlngs  DemuxraUe.    Demurrer  will  successfully  lie 

2  to  a  plea  in  absolute  bar  of  plaintiff's  action,  when  such  plea, 
on  its  face,  shows  that  the  matter  pleaded  could  not,  at  the  best, 
operate  for  more  than  a  partial  bar.  So  held  where  defendant 
pleaded  in  bar  a  foreign  judgment  in  garnishment  which  se- 
questered only  a  part  of  the  debt  sued  on. 

OOMmrUANCE:    Pendency  of  Foreign  Garnishment  Proceeding.    A 

3  debtor  sued  on  a  claim  In  one  Jurisdiction  at  a  time  when  gar- 
nishment proceedings,  based  on  the  same  claim,  are  pending 
against  him  in  a  foreign  jurisdiction,  is  entitled  to  a  continu- 
ance for  a  reasonable  time  in  order  that  a  final  adjudication  of 
the  foreign  garnishment  proceedings  may  be  had. 

APPEAL  AND  ERBOB:     Non-Complaint  of  Manifest  and  Substan- 

4  tial  Enor.  The  appellate  court  will  waive  its  rules  requiring 
an  assignment  of  errors  relied  on  and  brief  points  covering  the 
same,  and  give  full  consideration  to  a  manifest  error  (a)  which 
appears  upon  the  record,  (b)  which  is  of  no  substantial  benefit 
to  appellee,  (c)  which  works  a  substantial  hardship  upon  appel- 
lant, and  (d)  which  appellant  has  unquestionably  not  aban- 
doned, even  though  he  has  in  no  manner  complained  on  appeal 
of  said  error.  So  held  where  the  error  not  complained  of  was 
the  refusal  of  the  trial  court  to  grant  defendant  a  continuance 
until  foreign  garnishment  proceedings  against  defendant  were 
fully  adjudicated. 

Preston,  C.  J.,  Weaver  and  Evans,  JJ.,  dinsent,  in  view  of  the 
record. 

Appeal  from  CMckaswio  District  Court, — W.  F.  Springer, 

Judge. 

February  16,  1918. 

Rehearing  Denied  July  1,  1918. 

The  appellant  railroad  was  once  the  debtor  of  one  Oox. 
Case  &  Company  sued  on  an  assignment  from  Cox.  The 
railroad  company  defended  that,  subsequent  to  the  assign- 
ment, it  was  ordered,  in  garnishment  proceedings  in  Illinois, 
to  pay  the  fund  to  an  Illinois  creditor  of  Cox's.  This  plea 
was  successfully  demurred  to;  hence  this  appeal. — Reversed 
and  remanded. 


100  Case  &  Co.  v.  Illinois  CfiyNT.  B,  Cp.  [184  Iowa 

Ellis  d  EUis,  Helsell  d  Helsell,  Blewett  Lee,  and  W.  8. 
Horton,  for  appellant. 

8mith  d  O'Connor,  for  appellee. 

Salinger,  J. — I.  It  appears  that  plaintiff  advanced 
money  to  one  Cox,  wherewith  to  do  work  for  defendant,  and 
that  pay  for  this  work  was  payable  at  plaintiff's  place  of 
business,  possibly  payable  to  the  order  of  plaintiff.  But 
plaintiff  does  not  rely  on  this,  but  sues  on  its  assignment 
from  Cox — and  the  case  before  us  is  this:  The  defendant 
railroad  company  was,  at  one  time,  indebted  to  Cox.  Cox 
made  assignment  to  plaintiff,  of  which  assignment  the  rail- 
road company  was  notified.  The  defendant  is  suable  in 
Illinois,  and  an  alleged  creditor  of  Cox's  garnished  it  in  Il- 
linois. It  notified  Case  &  Company,  in  effect,  that  such  gar- 
nishment proceedings  were  pending,  and  that  it  intervene 
and  defend  its  rights  to  the  fund  held  by  the  railroad  com- 
pany for  someone.  Case  &  Company  did  not  appear.  TSie 
justice  of  the  peace  in  whose  court  in  Illinois  said  garnish- 
ment was  pending,  adjudged  that  the  garnishment  plaintiff, 
was  entitled  to  be  satisfied  out  of  said  fund.  Jjsiter,  Case 
&  Company  sued  the  defendant  upon  its  assignment  of  said 
debt  once  owing  Cox.  The  defendant  pleaded  the  Illinois 
garnishment  proceedings  in  bar.  A  demurrer  to  this  plea 
was  sustained,  and  the  defendant  now  urges  such  ruling  to 
be  erroneous. 

The  arguments  before  us  present,  on  part  of  the  appellee, 
the  contention  that,  since  Case  k  Company  were  not  made 
parties  to  the  Illinois  garnishment,  'were  not  served  with 
judicial  notice  of  the  proceedings,  and  made  no  appearance 
therein,  that  said  order  constitutes  no  adjudication  against 
plaintiff,  and  is  in  no  manner  binding  upon  it.  On  the  other 
hand,  the  railroad  company  urges  that,  whether  or  no  the 
Illinois  proceedings  effect  an  adjudication  in  the  strict  sense, 
these  proceedings  are  none  the  less  entitled  to  the  proteo 
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tion  of  the  full  faith  and  credit  clause  of  the  Constitution 
of  the  United  States. 

For  reasons  presently  to  be  stated,  we  are  of  opinion 
that  neither  contention  should  be  entertained  by  us  at  this 
time. 

la 
The  FederaJ  question  now  presented  was  not  made  below, 
and  we  are  inclined  to  think  that,  to  raise  it  here,  the  trial 
court  should  have  been  given  an  opportunity  to  pa^s  upon 

it.     True,  defendant  did  claim  below  that 

1.  AnsAL  AMD        the  Illinois  proceedings  were  a  bar  to  the 
ButoB^^ore  gn    ^2gj^  q£  ^^  plaintiff.    But  this  did  not  neces- 

qn€stionB.  sarily  invoke  the  protection  of  the  full  faith 

and  credit  clause  of  the  Constitution  of  the 
United  States.  The  protection  of  the  full  faith  and  credit 
clause  may,  of  course,  be  waived.  And  such  asserted  bar  can 
rest  upon  state  statutes,  state  decisions,  or  common-law 
rules.  Wherefore,  making  such  defense  is  not  necessarily 
a  claim  of  protection  under  the  Federal  law.  To  say  the 
least,  the  better  practice  is  to  make  the  Federal  question 
in  the  court  of  the  first  instance. 

2^ 
The  defendant  confesses  that  it  holds  a  balance  due  of 
1868.70  on  the  claim  that  belonged  to  Cox  before  he  assigned 
it  to  the  plaintiff.    It  appears  that  the  Illinois  judgment  im- 
pounded but  f  177.25  of  that  sum.    The  de- 

2.  PuADiHo:  fense  set  up  this  f  177.25  judgment  as  a  com- 
mnmbS!  plete  defense,  and  asked  that  the  plaintiff 

be  sent  out  of  court  because  of  the  judg 
ment  which,  at  most,  appropriated  but  a  part  of  the  fund 
which  the  plaintiff  claimed.  It  is  manifest  that  this  defense 
18  too  broad.  The  plaintiff  was  entitled  to  recover  at  least 
so  much  of  the  fund  as  exceeded  the  amount  of  the  Illinois 
judgment;  therefore,  the  existence  of  that  judgment,  no  mat- 
ter how  binding,  would  not  sustain  the  claim  that  plaintiff 
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was  entitled  to  no  relief;  wherefore,  the  demurrer  to  such 
plea  was  good.  See  1  Chitty  on  Pleadings,  '459,  524;  Lord 
V.  Brookfield,  37  N.  J.  L.  552,  554;  OraffUn  v,  Jackson,  40 
N.  J.  L.  440;  Bailey  v.  PervnsylV'ania  R,  Co.,  70  N.  J.  L.  308 

(58  Atl.  as). 

The  defendant  pleaded  the  sequestration  of  part  of  a 
fund  claimed  by  the  plaintiff,  and  thereupon  asked  that 
plaintiff  recover  nothing.  It  framed  its  own  defense.  The 
court  could  not  reframe  it,  but,  on  demurrer  interposed, 
was  bound  to  pass  upon  the  plea  as  defendant  had  tendered 
it.  See  Af  itch  ell  r.  Beck,  178  Iowa  786.  We  may  assume 
that  the  partial  sequestration  gave  the  defendant  some 
rights,  but  it  was  not  the  right  to  have  the  plaintiff  go  hence 
without  aiiy  recovery.  Whether  the  partial  seijuestration 
should  defeat  the  plaintiff's  claim  in  its  entirety  was  the 
only  question  tendered  by  the  demurrer  on  this  [)oint;  and 
the  court,  by  sustaining  the  demurrer  to  such  plea,  ruled 
rightly  that  defendant  was  not  entitled  to  the  relief  it 
sought. 

At  this  point,  then,  it  is  quite  immaterial  whether  the 
full  faith  and  credit  clause  ])rotects  the  Illinois  judgment, 
or  whether  the  same  operates  as  an  adjudication  in  strict- 
ness, or  has  any  binding  effect  upon  the  plaintiff.  No  mat- 
ter how  much  the  full  faith  and  credit  clause  protects  it, 
or  whether  it  was  or  was  not  a  binding  adjudication,  ^he 
plaintiff  was  certainly  entitled  to  recover  so  much  of  the 
fund  due  it  as  the  Illinois  judgment  did  not  profess  to  touch. 
Wherefore,  as  said,  a  plea  of  the  Illinois  judgment  as  a 
complete  defense  was  demurrable,  liecause  it  was  no  sui'h 
defense,  no  matter  how  the  law  dispute  between  thepc  con- 
tenders be  settled. 

If  a  cause  can  be  affirmed  without  passing  upon  an 
asserted  Federal  right,  such  right  will  not  be  inquired  into. 
Nev?  Orleans  d  N,  E,  R,  Co,  v.  National  Rice  Milliti^  Co.,  234 
U.  S.  80  (34  Sup.  Ct  Rep.  726). 
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II.  But  the  defense  iu  bar  was  not  the  sole  defense. 
There  was  an  allegation  that  judgment  had  been  entered 
against  the  defendant  for  f  177.25;  that  this  judgment  had 

been  appealed,  and  the  appeal  was  pending 

8.  conriirnANcs :     ^^  one  of  the  state  courts  of  Illinois.    See 

SoKi^^gar-        abstract;  page  9.    Based  upon  these  allega- 

nlshment   pro-       ^.  ,.  ^  ix  x* 

ceediDg.  tions,  there  was  a  prayer  for  alternative 

relief,  asking  "that  this  action  may  be  con- 
tinued until  final  disposition  of  the  appeal  from  the  judg- 
ment rendered  against  defendant  in  the  justice  court  of 
Joseph  Dimke  at  Galena,  Illinois.  (Abstract,  page  10.)  The 
sQKtaining  of  the  demurrer  denied  the  right  to  such  alter- 
native relief.  In  our  opinion,  even  as  the  plea  in  bar  was 
too  broad,  the  demurrer  was  too  broad,  and  defendant 
should  have  been  awarded  the  continuance  it  prayed. 

Ordinarily,  the  pendency  of  a  suit  in  another  jurisdic- 
tion will  not  base  an  abatement;  but  to  this  rule  there  is 
at  least  one  exception,  and  this  case  is  squarely  within  it. 
A  garnishee  impleaded  in  ooe  jurisdiction  may  use  the 
proceedings  and  orders  therein  as  an  abatement,  when  im- 
pleaded in  another  jurisdiction  by  another  debtor  of  his 
creditor's.  See  Laiicashire  Ins.  Co,  v,  CorhettSy  165  111.  592 
(46  N.  E.  631),  and  Illinois  cases  thei*ein  cited;  Jones  v. 
Jones,  108  N.  Y.  415  (15  N.  E.  707) ;  Emhree  &  Collins  v. 
Hanfia,  5  Johns.  (K  Y.)  101 ;  Wallace  v,  McConnell,  13  Pet- 
ers (U.  S.)  135;  Whipple  v.  Rohhins,  97  Mass.  107;  Amer- 
ican Bank  v.  Rollins,  99  Mass.  313. 

There  is  a  strong  analogy  between  the  situation  exist 
ing  here  and  the  cases  wherein  appellate  tribunals  apply  a 
rale  known  as  ^'the  balance  of  convenience  rule,"  in  making 
proyisional  orders  to  preserve  the  status  of  what  is  involved 
in  an  api>eal  taken.  As  to  this  rule,  we  said,  in  Wehrman 
r.  Moore,  177  Iowa  542,  at  551 : 

^^All  that  the  judge  should  require  is  a  case  of  probable 
right,  or  probable  danger  to  the  right  without  the  interfer- 
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(»ji(!«  of  (lie  courl ;  and  its  dis<  retioii  slioukl  be  regulated  by 
the  balance  of  inconvenience  or  injury  to  one  l)arty  or  tbe 
other  ♦  •  *  that,  in  a  case  where  the  issuance  of  a  prelim- 
inary  injunction  can  cause  no  substantial  loss  to  anyone  in 
any  event,  while  the  failure  to  issue  it  might  result  in  a 
total  loss  by  the  plaiutiff  of  all  his  right  and  claim  in  the 
subject-matter,  the  temporary  injunction  should  be  issued, 
unless  it  is  reasonably  clear  that  the  alleged  ground  of  ac- 
tion is  altogether  without  any  just  foundation."' 

Applying  this  doctrine,  we  held  that,  if  a  staj'  of  pro- 
ceedings will  cause  plaintiff  no  damage  if  plaintiff  finally 
prevailed,  and  a  refusal  to  give  the  stay  may  leave  the  de- 
fendant without  remedy,  should  he  finally  prevail,  that  then 
there  is  a  proper  case  for  granting  the  stay.  And  in  sub- 
stantially just  such  a  case  as  we  have  now  before  us,  the 
right  to  have  such  stay  is  recognized,  in  Bailey  v.  Pennsyl- 
vania R.  Co.,  70  N.  J.  L.  308  (58  Atl.  83). 

The  essence  and  spirit  of  this  rule  of  appellate  practice 
fairly  governs  here.  No  good  reason  exists  why  this  con- 
timiauce  should  be  denieni,  while  there  is  every  reason  for 
granting  it.  If  the  Illinois  judgment  shall  become  final  on 
appeal,  it  will  become  necessary  to  determine  here  whether 
such  judgment  binds  the  plaintiff.  But  why  indulge  in  a 
conflict  between  the  jurisdictions  until  tliat  becomes  un- 
avoidable? So  far  from  endorsing  needless  precipitation  of 
such  a  conflict,  the  law  demands  the  observance  of  every 
reasonable  comity,  and,  therefore,  makes  it  the  duty  of  the 
citizen  within  the  jurisdiction  of  the  court  last  resorted  to 
^*to  avoid  conflicts  of  jurisdiction"  and  the  tying  up  of  the 
fund  by  litigation  to  settle  the  conflict  between  the  states. 
Lancashire  Ins.  Co.  v.  CorhettSy  165  111,  592  (46  N.  E.  631). 
The  most  that  can  happen  is  that,  should  the  judgment  in 
Illinois  be  affirmed,  it  must  then  be  determined  here  whether 
such  judgment  shall  aflVct  the  plaintifl".  The  delay  sought 
by  defendant  will  not  injure  the  jdaintiff,  should  such  judg- 
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ment  be  upheld.  The  plaintiff  will  be  still  able  to  urge 
what  it  does  now.  If  its  contention  be  then  sustained,  it 
will  recover  the  entire  fund,  with  interest.  Should  its  attack 
upon  the  judgment,  when  final,  be  held  untenable,  the  delay 
will  not  have  been  injurious;  for,  in  that  event,  the  delay 
will  but  have  settled  that  plaintiff  was  never  entitled  to  so 
much  of  the  fund  as  the  Illinois  judgment  sequestrates. 
Should  the  Illinois  judgment  l>e  reversed  by  the  higher 
courts  iu  Illinois,  the  delay,  so  far  from  injuring  the  plaintiff, 
will  be  of  benefit  to  it.  In  that  event,  there  will  be  »o  oc- 
casion for  litigation,  and  the  garnishee  will  be  bound  to 
pay  over  the  entire  fund  to  plaintiff,  and  have  no  defense 
to  urge  against  doing  so.  Every  possible  contingency  that 
may  occur  by  reason  of  the  delay  can  do  the  plaintiff  no  harm 
which  the  law  recognizes.  On  the  other  hand,  it  is  mani- 
fest that  a  refusal  to  grant  the  delay  asked  may  do  the  de 
fendant  an  injury.  By  going  on  with  its  appeal  in  Illinois, 
the  defendant  may  be  relieved  from  having  any  conflict  with 
the  plaintiff*.  If  the  judgment  should  be  reversed,  then,  as 
said,  the  defendant  will  be  able  to  pay  this  plaintiff  in 
safety,  and  without  a  contest.  By  refusing  the  continuance, 
the  defendant  is  absolutely  prevented  from  taking  at  least 
one  step  that  might  free  it  from  double  liability.  Granting 
the  continuance  makes  it  at  least  possible,  without  any  in 
jury  to  the  plaintiff,  to  create  a  situation  whereby  defendant 
need  not  pay  double,  and  need  have  no  contest  with  plaintiff. 
If  the  continuance  be  denied,  it  cannot  go  on  with  an  effort 
which  might  make  it  unnecessary  to  pay  double  though  plain- 
tiff recover  the  entire  fund. 

We  are  of  opinion  the  defendant  was  entitled  to  the 
alternative  relief  prayed  for,  and  that,  therefore,  it  was  er- 
ror to  hold,  by  sustaining  the  demurrer,  that  defendant  was 
not  entitled  to  that  relief. 

The  ditticulty  we  have  in  reaching  this  conclusion  is 
created  by  the  fact  that,  while  the  record  discloses  the  alle- 
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gation  that  appeal  is  pending,  and  the  prayer  that  trial  be 

deferred  until  this  appeal  is  determined,  and 
exhibits  that  this  relief  was  denied,  no  com- 


c5mp1aint*'J)"f       pl^int  is  made  of  such  denial.    But  we  have 
SbBtintta?"^       often   said   that  the  rules  of  presentation 


4.  Appeal  and 

01 

111 

Bt 

^"°^*  here  are  for  the  benefit  of  the  court;  that 

thev  mav  be  waived  by  the  court,  and  in  a 
proi)er  case,  should  be  waived  by  it.  See  Cooley  v,  Maine,  183 
Iowa  560;  Mitchell  v.  Beck,  178  Iowa  786.  We  think  heiv 
is  a  ^ase  for  waiver.  In  the  higher  Federal  courts,  it  is 
usual  to  relieve  for  "manifest  error,"  though  the  presenta- 
tion disregard  the  rules.  These  rules  are  not  made  to  give 
sanctuary  to  wrongs.  Their  purpose  is  to  furnish  the  court 
with  helps  in  determining  whether  there  is  an  error  to 
right.  If  it  be  plain  that  there  is,  rule  presentation  would 
make  it  no  plainer,  and  the  only  bar  to  consideration  would 
he  by  abandonment.  We  have  pointed  out  that  the  ruling 
below,  while  of  no  substantial  benefit  to  the  appellee,  works 
a  substantial  hardship  upon  the  appellant;  that  no  good 
reason  exists  for  denying  the  alternative  relief  which  appel- 
lant sought.  It  is  beyond  belief  that  appellant  intends  to 
abandon  his  claim  for  alternative  relief.  It  is  fairly  ap- 
parent that  it  did  not  press  it  according  to  rule  because  it 
was  over-confident  in  believing  that  another  question  pro 
sented  would  be  entertained  and  so  decided  as  to  make  it 
needless  to  complain  of  the  denial  of  alternative  relief.  If 
the  rules  may  ever  be  waived,  it  certainly  should  be  done 
where  a  needless  wrong  will  result  if  the  rules  of  presen- 
tation are  insisted  upon.  Moreover,  in  passing  in  this  case 
upon  whether  the  alternative  relief  should  be  granted,  we 
are  not  so  much  foregoing  some  benefit  to  this  court,  as 
relieving  the  court  from  doing  what  at  this  time  should 
not  be  done.  Should  we  now  determine  that  the  Illinois 
judgment  does  not  affect  the  yilaintiff,  we  might  be  deciding 
a  question  that,  for  aught  we  know,  may,  at  this  very  time. 
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be  uioot,  because  said  judgment  has  been  reversed.  We  are 
not  so  much  waiving  our  rules  of  presentation,  as  declining 
to  disregard  a  manifest  error  for  the  purpose  of  settling 
what  may  be  a  mere  academic  question,  or  may  become  one, 
if  certain  steps  be  taken  before  we  act  finally.  We  are,  in 
effect,  doing  no  more  by  this  "waiver''  than  deferring  our 
action  until  it  shall  be  settled  that  we  need  to  act.  In 
view  of  the  conclusion  reached,  it  is,  of  course,  improper 
to  go  into  the  effect  of  the  Illinois  judgment,  should  same 
be  approved  in  Illinois. 

The  cause  is  remanded  to  the  district  court  for  further 
proceedings  in  harmony  with  this  opinion.  If,  when  the 
matter  is  reached  for  hearing,  on  this  remand,  it  shall  be 
made  to  appear  that  said  judgment  of  the  justice  of  the 
peace  has  been  finally  affirmed,  the  defendant  has  leave  to 
amend  its  answer,  if  so  advised ;  and  should  demurrer  there- 
to be  interposed,  any  rulings  thereupon  will  be  reviewable, 
on  appeal  therefrom  by  the  party  aggrieved  thereby.  If, 
when  hearing  is  reached  on  remand,  it  shall  appear  that  said 
judgment  has  not  been  made  final,  the  court  will  enter  an 
order  granting  defendant  a  reasonable  time  to  obtain  a  final 
appellate  decision  in  Illinois,  as  to  the  standing  of  said 
Illinois  jndgment. — Reversed  and  remanded, 

Ladd,  Gatnor,  and  Stevens,  JJ.,  concur. 

Evans,  J.  (dissenting).  I  favor  an  affirmance  in  this 
case  on  other  grounds  than  those  stated  in  the  first  division 
of  the  majority  opinion.  I  do  not  care,  therefore,  to  discuss 
such  first  division,  although  I  am  somewhat  skeptical  of  its 
soundness. 

I  do  dissent  from  the  second  division  of  the  opinion. 
First,  I  think  it  is  not  wai'ranted  by  the  pleadings  in  the 
lower  court.  The  answer  in  question  was  an  affirmative  de- 
fense. No  counterclaim  or  cross-bill  was  pleaded.  It  did 
conclude  with   a  prayer  quoted  in   the  majority  opinion. 
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But  a  prayer  lias  no  place  iu  a  defensive  answer.  Neither 
could  such  prayer  be  effective  as  a  motion  for  continuance. 
If  the  defendant  desii^  a  continuance,  it  could  have  moved 
for  the  same,  and  could  have  supported  its  motion  with  a 
showing  of  facts.  It  did  not  do  so.  It  is  the  only  way 
that  a  continuance  could  have  been  obtained,  in  advance 
of  a  trial  of  the  issues.  The  prayer  of  the  answer  brought 
nothing  before  the  court  for  a  preliminary  consideration. 

Suppose  there  had  been  no  demurrer.  The  case  would 
have  been  at  issue  upon  petition  and  answer,  and  would 
have  gone  to  trial  upon  the  allegations  of  the  answer. 
Again,  suppose  the  demurrer  had  been  overruled.  The  case 
would  be  at  issue  and  ready  for  trial.  An  overruling  of  the 
demurrer  would  not  liave  continued  the  case.  The  sustain- 
ing of  the  demurrer  would  not  prevent  a  continuance.  It  in 
no  manner  adjudicated  the  question  whether  the  case  ought 
to  be  continued  or  not.  Briefly,  the  situation  is :  there  was 
no  motion  for  a  continuance,  and  we  are  now  reversing  the 
case  because  the  trial  court  did  not,  by  some  means,  in  the 
absence  of  a  motion,  yet  continue  the  case. 

Furthermore,  the  appellant  has  not  claimed  a  rever- 
sal on  any  such  ground.  He  has  claimed  nothing  here  on 
this  appeal  by  reason  of  the  fact  that  the  prayer  of  hiw 
answer  asked  a  continuance.  The  argument  of  appellant 
has  formally  specified  three  errors  relied  on  for  reversal. 
These  are  as  follows: 

(1)  The  court  erred  in  sustaining  plaintiff's  demurrer 
to  defendant's  answer,  as  amended. 

(2)  ^  The  court  erred  in  rendering  judgment  in  favor 
of  the  plaintiff  against  the  defendant  upon  defendant's  al- 
legation to  stand  on  its  answer  as  amended. 

{^)  The  court  erred  in  not  giving  full  faith  and  credit 
to  the  judgment  rendered  in  the  justice  court  of  Joseph 
Dimke  at  Galena,  Jo  Daviess  County,  Illinois. 

It  has  stated  five  brief  points,  or  propositions  of  law. 
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The  question  of  contiuuanoe  is  not  suggested,  directly  or 
indirectly,  either  in  the  errors  relied  on  or  in  the  brief 
points.  Furthermore,  there  is  not  a  suggestion  of  the  kind 
in  the  argument. 

I  cannot  agree  to  the  statement  of  the  majority  that 
the  rule  requiring  brief  points  is  wholly  for  the  benefit  of 
the  court,  and  that  it  is  a  matter  of  grace  with  us  to  waive 
or  insist.  The  appellee  has  a  right  to  rely  upon  the  stated 
errors  relied  on  for  reversal,  and  upon  the  argument  of  the 
appellant.  The  conduct  of  the  appellee  as  to  accepting  the 
appellant's  abstract  or  filing  an  amendment  thereto  is  often 
determined  by  the  scope  of  appellant's  argument.  Nor 
would  the  appellee  be  justified  in  arguing  questions  nega- 
tively which  are  not  raised  nor  insisted  upon  by  the  appel- 
lant in  his  brief.  The  result  in  this  case  is  that  we  are  re- 
versing it  upon  a  question  which  has  not  been  argued  by 
either  side.  Surely,  the  appellee  was  entitled  to  be  heard 
upon  the  question  that  is  found  to  be  fatal  to  his  judgment. 

T  favor  the  afflmance  of  the  case  on  its  larger  merits. 
The  plaintiff  in  this  case  was,  in  a  legal  sense,  a  party  to  the 
contract  otkt  of  which  the  claim  arose.  The  consideration 
to  be  paid  by  the  defendant  company  was  to  be  paid  to  the 
plaintiff,  by  the  express  terms  of  the  contract.  It  is  named 
as  payee  of  the  contract.  Such  is  the  legal  effect  of  the 
proviso,  "At  A.  G.  Case  &  Co.'s,  to  their  order."  There  was 
a  valid  consideration  for  such  provision.  The  plaintiff  ad- 
vanced all  the  expense  inoney  to  Cox  necessary  for  the  per- 
formance of  the  contract.  The  amount  so  advanced  was 
f860  of  principal.  The  assignment  from  Cox  was  a  mere 
relinquishment  of  any  equity-  or  interest  in  the  contract. 
It  was  not  the  assignment  of  an  account  or  debt  due  him 
from  the  defendant  railway  company,  in  the  ordinary  sense 
of  the  term.  Plaintiff  brings  its  action  on  the  contract. 
The  contract  was  an  Iowa  contract,  made  in  Iowa  by  resi- 
dents of  Iowa.    There  was  never  a  moment  when  Cox  could 
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have  maintained  an  action  against  the  railway  company  for 
the  amount  due  under  such  contract.  There  was  never  a 
moment  when  the  railway  company  could  have  discharged 
its  obligation  to  the  plaintiff  under  this  contract  by  paying 
the  money  to  Cox.  It  was,  therefore,  not  a  debtor  to  Cox, 
in  a  legal  sense. 

It  appears  from  the  defendant's  answer  that  a  banking 
company  in  Illinois  purported  to  bring  an  attachment 
suit  against  Cox,  and  to  obtain  jurisdiction  in  rem  before  a 
justice  of  the  peace,  by  garnishment  of  the  railway  com- 
pany as  a  supposed  debtor  of  Cox.  The  proceeding  was  wholly 
in  reni.  It  is  not  claimed  that  any  personal  jurisdiction  was 
acquired  of  any  party  except  the  garnishee.  Now,  if  the 
railway  company  never  was  a  debtor  to  Cox,  there  was  no 
res.  Of  course,  if  there  was  no  rea,  there  would  be  no 
jurisdiction  in  rem;  if  no  jurisdiction  in  rem,  there  was  no 
jurisdiction  at  all. 

If  some  allied  creditor  of  the  plaintiff  had  brought  an 
attachment  suit  in  Illinois,  and  had  garnished  the  railway 
company,  a  very  different  question  would  be  presented.  In 
such  case,  jurisdiction  in  rem  could  be  obtained ;  and  it  may 
be  conceded  that,  in  such  case,  the  duty  would  devolve  upon 
the  plaintiff  to  defend  the  garnishment.  Plaintiff  has 
brought  suit  upon  the  contract  on  the  faith  of  which  it 
parted  with  its  money.  This  contract  was  signed  by  the 
railway  company  in  advance  of  receiving  the  benefits  there- 
under. Though  plaintiff  received  an  assignment  or  relin- 
quishment from  Cox,  it  had  no  need  of  it,  so  far  as  main- 
taining its  suit  against  the  railway  company  was  concerned. 
The  plaintiff  is  not  suing  as  an  assignee  of  an  account.  It 
does  allege,  in  its  petition,  that  Cox  ^'verbally  assigned  and 
set  over  said  contract  to  plaintiff."  Even  that  allegation 
was  unnecessary.  The  plaintiff  was  specifically  named  as  the 
pa}  t?e  of  the  contract,  and,  under  our  statute,  had  a  right  to 
maintain  its  action  thereon. 
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Suppose,  therefore,  that  Cox  never  had  assigned  the 
contract..  Would  such  omission  be  fatal  to  the  maintenance 
of  its  action  on  the  contract  by  the  plaintiff?  Manifestly 
not.  I  emphasize,  therefore,  the  proposition  of  fact  ap- 
pearing in  the  record,  that  the  plaintiff  is  not  suing  as  the 
assignee  of  Cox;  nor  is  it  suing  as  an  assignee  of  an  account; 
nor  could  the  defendant  ever  have  tnithfullv  answered,  as  a 
jrarnishee,  that  it  was,  at  any  time  under  the  coutract  sued 
on,  a  debtor  to  Cox.    I  would  affirm. 

Weaver,  J.,  joins. 

Pbeston,  C.  J. — I  concur  in  the  dissent  of  Justice 
Evans,  except  that  I  am  of  opinion  that,  in  exceptional  and 
proper  cases,  the  court  may,  though  not  compelled  to  do 
so,  decide  a  case  on  points  not  argued. 


Frank  Hbaly  et  al.,  Appellees,  v.  W.  E.  Gray  et  al., 

■ 

Appellants. 

ATTOBNET  AND  CLIENT:     Scope   of  Employment — ^Implication. 

1  The  facts  and  circumstances  surrounding  a  certain  subject-mat- 
ter, and  the  conduct  of  an  attorney  and  another  with  reference 
thereto,  may  be  amply  sufficient  to  establish  the  relation  of  at- 
torney and  client  with  reference  to  such  subject-matter.  So 
held  where  the  relation  was  held  to  embrace  matters  relating 
not  only  to  an  administration,  but  also  to  the  interest  of  the 
heirs  in  real  estate  concerning  which  the  administrator  had 
no  duty. 

ATTORNEY  AND  CLIENT:     Adverse  Acquisition  of  Property.    An 

2  attorney  who  avails  himself  of  the  knowledge  imparted  to  him 
by  his  client,  and,  without  ^he  knowledge  or  consent  of  the 
client,  purchases  the  very  subject-matter  to  which  the  client  is 
making  claim,  and  which  is  the  subject  of  the  employment,  will 
be  held  to  hold  the  property  in  trust  for  the  client. 

Appeal  from  Calhoun  DiHtrict  Court, — M.   E.  Hutchison^ 

Jndge. 
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July  1,  1918. 

Suit  to  declare  a  trust  in  real  property.    The  facts  are 
fully  stated  in  the  opinion. — Affirmed. 

S.  A.  Frick  and  Oro'y  d  Q^'wy,  for  appellants. 

J,  F\  Lav€7ider  and  Kenyon,  KeUeher,  Price  d  Hanson, 
for  appellees. 

Stevens^  J.— Plaintiffs  are  the  sons  and  daughters  and 
heirs  at  law  of  Charles  I.  Healy,  who  died  intestate  in  Cal- 
houn County,  Iowa,  seized  of  the  NE14  of  the  SW14  of  Sec- 
tion  25,  Township  87,  Range  32,   in   said 
1.  attornbt  and     i*ounty.    Prior  to  and  on  June  19,  1888,  Ada 
of  empioy-^^^*     M.  Healy,  the  deceased  wife  of  Charles  I. 

mcnt :   impli-  ' 

cation.  Healy,   held  the  legal  title  to  the  N^  of 

the  SE14  of  the  section,  township,  and  range 
aforesaid.  All  of  said  real  estate  was  sold  at  sheriff's  sale 
and,  on  June  19,  1888,  a  sheriff's  deed,  conveying  said  prem- 
ises to  Isaac  Cole,  who  resided  at  Sidney,  Illinois,  was 
executed.  A  few  days  prior  thereto,  Ada  M.  and  Charles  I. 
Healy  convej^ed  the  same  to  Cole,  by  quitclaim  deed,  for  an 
expressed  consideration  of  f  1,975.  Cole  was  an  uncle  of 
Charles  I.  Healy's,  and  he  furnished  the  money  and  took  up 
the  sheriff's  certificate  of  purchase  for  the  evident  purpose 
of  preventing  the  execution  of  a  sheriff's  deed  to  a  stranger. 
The  improvements  were  all  on  the  40-acre  tract,  but  the 
Healys  continued  to  occupy  and  cultivate  the  whole  farm  of 
120  acres  until  the  death  of  Charles  I.  Healy,  which  occurred 
about  two  years  after  the  death  of  his  wife.  Cole  and  wife 
reconveyed  the  40-acre  tract  to  Charles  I.  Healy  in  May,  1911, 
for  the  expressed  consideration  of  fl.OO.  Cole  paid  the 
Healys  nothing  for  the  quitclaim  deed  executed  to  him  in 
1888;  but  the  indebtedness  against  the  land,  represented  by 
the  certificate  of  purchase,  together  with  some  small  items  of 
expense  incurred  by  (^ole,  amounted  to  |1,975,     During  the 
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first  eight  years  following  the  execution  of  the  sheriff's  deed 
to  Cole,  the  Healys  occupied  the  premises  without  paying 
rent  therefor;  but  thereafter,  |200  per  year  was  paid  to  Cole 
as  rental.  Several  written  leases  between  the  parties  were 
offered  in  evidence.  Cole  paid  the  annual  taxes,  and  also 
some  ditch  taxes.  The  same  rent  was  paid  for  the  80  after 
the  40  was  reconveyed  to  the  Healys  as  before. 

After  the  death  of  Charles  I.  Healy,  and  on  October  29, 
1915,  Prank  Healy  wrote  a  letter  to  Isaac  Cole,  advising  him 
of  his  father^s  death  and  inquiring  as  to  the  arrangement 
r^arding  the  80-acre  tract.  Cole  replied  that  he  would  ac- 
cept ^100  per  acre  for  the  land,  but  made  no  reference  to 
the  title  thereto.  Prior  to  the  receipt  of  the  letter  from  Cole, 
Frank  Healy  employed  appellants,  who  are  attorneys  at  law, 
to  procure  his  appointment  as  administrator  for  his  father's 
estate.  The  petition  for  that  purpose  was  prepared  by  the 
junior  member  of  the  firm.  On  the  following  day,*  Frank 
Healy  received,  and  went  to  the  oflSce  of  appellants  with,  the 
Cole  letter.  This  suit  was  instituted  for  the  purpose  of 
having  the  l^al  title  to  said  land,  which  is  held  by  appel- 
lants, decreed  to  be  in  trust  for  plaintiffs,  and  to  require  ap- 
pellants to  convey  same  to  them.  The  court  granted  the 
prayer  of  their  petition. 

Only  Frank  Healy  and  R.  C.  Gray  were  present  when 
appellants  prepared  the  petition  for  his  appointment  as  ad- 
ministrator of  his  father's  estate.  Frank  Healy  testified 
that  fie  then  told  R.  C.  Gray  all  he  knew  about  the  land  in 
controversy,  and  that  he  had  written  a  letter  to  Isaac  Cole 

« 

inquiring  what  Cole  had  against  it,  or  what  claim  he  made 
thereto;  and  promised  to  bring  his  reply  to  the  office,  as 
goon  as  received.     Mr.  Gray,  according  to  Healy,  said,  in 

reply  : 

"We  will  look  after  that,  in  time.     We  can  go  ahead 

and  fix  up  the  administration  papers,  and  that  can  be  at- 
tended to  later  on." 

Vol.   184  li.~8 
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This  conversation  is  denied  by  Gray,  but  Frank  also 
testified  to  a  conversation  with  W.  E.  Gray,  as  follows: 

^•My  first  talk  was  with  W.  E.  Gray,  on  the  street.  I 
told  him  of  father's  death,  that  the  children  wanted  me  ap- 
pointed as  administrator,  and  he  says,  *A11  right,  we  will 
fix  it  up, — ^j'ou  should  be.'  I  told  him  I  wanted  him  to  act 
as  my  attorney  in  the  administration.  This  was  probably  a 
week  before  I  was  appointed.  The  next  time,  1  went  up  into 
their  office." 

This  conversation  also  is  denied  bv  Grav. 

Upon  receipt  of  the  letter  from  Cole,  Frank  went  at 
once  to  Rockwell  City,  where  he  met  R.  C.  Gray  in  a  res- 
taurant, and  gave  him  the  letter.  A  little  later  in  the  even- 
ing, he  went  to  appellants'  office,  where  he  had  a  conversation 
with  W.  E.  Gray,  in  the  presence  of  the  members  of  the  firm, 
and,  appellants  claim,  in  the  presence  of  a  client  whom  they 
had  met  at  the  office  by  appointment.  Frank  Healy  did 
not  remember  definitelv  whether  anyone  but  the  members  of 

C  ft- 

the  finn  was  present.  The  evidence  is  in  conflict  as  to  what 
occurred  on  this  occasion.  Frank  testified,  in  substance,  as 
follows: 

"When  T  received  the  above  letter,  T  took  it  to  Mr.  Gray, 
I  handed  it  to  him,  and  he  read  it.  He  says,  ^What  are  you 
going  to  do?'  I  says,  *I  am  going  to  try  to  get  that  land 
back ;'  and  he  made  a  proposition  to  go  in  with  me  and  buy 
it  back.  I  didn't  accept  it.  He  says,  *You  had  better  attend 
to  this  matter  right  away :  somebody  will  pick  it  up.'  I  says, 
'How  is  it  going  to  get  out?  Me  and  my  wife  and  you  are 
the  only  three  that  knows  it.'  " 

Upon  cross-examination,  he  stated  that  W.  E.  Gray  in- 
quired whether  the  heirs  could  purchase  the  land,  and  that 
he  replied  that  he  did  not  know  until  ho  could  see  or  write 
to  his  brothers  and  sisters;  that  he  would  do  so,  and  find  out. 
W.  E.  Grav,  whose  testimony  is  corrobonited  bv  the  other 
witnesses  present,  testified  that  Frank  said : 
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"I  am  badly  disappointed.  I  got  a  letter  from  Mr.  ('ole, 
which  shows  that  father  never  had  any  interest  in  that  land." 

He  further  testified  that  he  then  suggested  to  Healy 
that  the  proposition  looked  good  to  him,  and  asked  him  why 
he  did  not  buy  the  land;  that  Healy  replied  that  neither 
himself  nor  the  rest  of  the  family  could  buy  it ;  that  he  then 
suggested  that,  if  none  of  them  could  buy  it,  he  would  buy 
it  himself;  and  that  Frank  said,  "All  right." 

It  should  be  stated  in  this  connection  that  the  letter 
from  Cole  contained  no  reference  whatever  to  the  title  to 
the  land,  or  to  Charles  I.  Healy's  interest  therein. 

The  decision  of  this  case  turns  upon  the  question 
whether  the  relation  of  attorney  and  client  existed  between 
the  parties  hereto  regarding  the  subject-matter  of  the  litiga- 
tion at  the  time  appellants  purchased  the  land,  thereby  for- 
bidding them  to  deal  therewith  for  their  ow^  benefit  and 
profit.  The  employment  of  appellants  by  Frank  Healy  to 
procure  his  appointment  as  administrator  is  conceded  by 
appellants,  but  they  seek  to  limit  the  scope  thereof  to  that 
purpose  only.  R.  C.  Gray  admits  that  no  list  of  heirs  or 
real  estate  was  filed  at  the  time  of  Frank's  appointment  as 
administrator,  but  denies  the  statement  attributed  to  him 
by  Frank.  The  record  as  to  the  details  of  the  conversation 
between  them  is  somewhat  meagre.  No  retainer  was  de- 
manded by  Gray,  or  paid  by  Healy,  nor  does  it  appear  that 
the  scope  of  appellants'  employment  was  in  any*  way  dis- 
cussed. While  the  relation  of  attorney  and  client  rests  upon 
contract,  it  is  not  necessary  that  any  particular  formalities 
be  observed  in  relation  thereto,  or  that  a  retainer  be  de- 
manded or  paid.  The  contract  may  be  implied  from  the 
condnct  of  the  parties.  Keenan  v.  Scott,  64  W.  Va.  137  ifil 
B.  S.  806). 

It  is  not  claimed  on  behalf  of  appellees  that  a  definite 
agreement  was  entered  into  between  them,  by  which  appel- 
lants were  employed  to  represent  them  in  any  possible  liti- 
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gation  between  the  Healys  and  Cole  affecting  the  title  to  the 
land  in  question.  The  only  purpose  Frank  Healy  could  have 
had,  however,  in  going  with  the  letter  to  the  office  of  appel- 
lants, was  to  communicate  to  them  what  he  had  learned 
concerning  the  matter,  and  to  consult  them  as  to  the  better 
course  to  pursue.  Appellants  must  have  understood,  from 
the  beginning,  that  the  Healys  believed  their  father  died 
seized  of  an  interest  in  the  land,  and  that  they  were  ignorant 
as  to  the  nature  or  extent  thereof. 

Frank  testified  that  W.  E.  Gray  told  him,  in  a  conversa- 
tion before  the  father's  death,  that  he  had  urged  the  latter 
to  have  the  title  to  the  80  fixed  up.  Gray  denied  this  conver- 
sation. The  conversation  on  the  evening  of  November  9th, 
as  appears  from  the  testimony  of  the  parties  present,  related 
almost  entirely  to  the  purchase  of  the  land,  except  that 
Frank  Healy  claims  to  have  stated  that  he  intended  trying 
to  get  the  land  back.  The  price  quoted  by  Cole  was  |60  to 
f7()  per  acre  less  than  the  fair  market  value  of  the  land. 
A])pollees  were  compelled  to  rely  entirely  upon  circumstan- 
tial evidence,  to  impeach  Cole's  title  thereto.  No  definite 
course  of  procedure  was  considered  or  discussed,  except  that 
appellants  claim  that  Frank  said  it  was  all  right  for  them 
to  buy  the  land.  That  the  relation  of  attorney  and  client 
existed  between  Frank  Healy,  as  administrator,  and  appel- 
lants, at  the  time  in  question,  admits  of  no  controversy. 
Be  probably  did  not,  technically,  distinguish  between  his 
relation  as  administrator  to  the  personal  and  real  estate, 
nor  does  it  appear  that  he  was  informed  by  appellants  that, 
as  administrator,  he  would  have  nothing  to  do  with  the 
farm.  Frank  Healy  further  testified  that  he  procured  the 
appointment  of  administrator  in  accordance  with  an  agree- 
ment between  himself  and  his  brothers  and  sisters,  that  he 
would  look  after  the  estate.  He  evidently  understood  that 
appellants  would  represent  him  in  matters  pertaining  to 
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the  estate,  and  doubtless  appellants  similarly  understood 
the  relations  between  them. 

W.  E.  Gray,  upon  cross-examination,  testified  concern- 
ing the  receipt  and  retention  of  the  Cole  letter  as  follows : 

''We  retained  the  letter  from  Isaac  Cole.  Ross  put  it 
in  the  safa  This  was  regarded  as  our  client's  paper,  and 
our  client  was  Prank  Healy.  We  expected  Frank  Healy  to 
call  for  it;  it  was  his  personal  property;  that  is  why  we 
put  it  in  the  safe.  We  ]*egarded  it  as  confidential  paper, 
being  our  client's  paper.  I  had  that  letter  in  my  pocket 
when  I  went  back  to  Isaac  Cole's  house.  I  took  with  me 
what  I  regarded  my  client's  confidential  paper  to  Illinois, 
when  I  went  on  ray  own  personal  business.  ♦  *  •  I  i-egai'ded 
that  letter  brought  to  us  by  a  client  for  our  inspection.  I  re- 
garded it  aB  a  matter  brought  to  us  for  our  advice  or  best 
judgment  as  a  lawyer  of  what  should  be  done." 

Appellants  advised  Healy  to  purchase  the  land  at  the 
price  quoted.  They  evidently  believed  that  the  better  course 
to  follow ;  but  they  contend  that  he  protested  that  he  could 
not  do  so, — that  none  of  the  heirs  were  able  to  purchase; 
whereas  Frank  claims  that  he  told  them  he  would  communi- 
cate with  his  brothers  and  sisters,  and  find  out  what  could 
be  done.  A  few  days  later,  he  wrote  a  second  letter  to  Cole, 
inquiring  his  best  price  and  terms;  but,  as  W.  E.  Gray  pur- 
chased the  land  the  second  day  after  Frank's  last  visit  to  the 
office,  no  reply  was  received  to  this  letter.  Frank  learned 
of  Gray's  trip  to  Illinois  and  the  purchase  of  the  land  some 
time  later,  upon  a  visit  to  appellants'  office.  It  will  be  ob- 
served that  the  testimony  regarding  each  of  the  visits  of 
Frank  Healy  to  appellants'  office,  is  very  conflicting ;  but  we 
entertain  no  doubt  that  Frank  Healy  believed  and  under- 
stood that,  when  he  gave  the  letter  to  R.  C.  Gray,  the  firm 
was  acting  for  him  in  all  matters  pertaining  to  the  estate  of 
his  father,  and  that  he  looked  to  them,  with  their  full  con- 
sent, for  advice.    If  appellants  desired  a  more  definite  under- 
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Htanding,  or  contract,  as  to  the  extent  and  scope  of  their  em- 
ployment, they  shonld  have  so  informed  Heiily.  The  duty 
of  an  attorney  to  render  faithful  and  honest  service  to  his 
client  is,  of  course,  conceded  by  appellants.  The  relation 
is  in  the  highest  degree  confidential,  and  a  client  does  not  as- 
sume any  risk  in  communicating  freely  with  his  attorneys 
concerning  the  subject-matter  of  the  employment.  It  was 
said  by  this  court,  in  Poison  i\  Young,  Ji7  Iowa  196: 

"Transactions  between  attorney  and  client,  as  in  all 
other  cases  where  fiduciary  relations  exist  between  parties, 
one  of  whom  possesses  superior  knowledge  and  ability  and 
the  other  is  subject  to  his  influence,  are  regarded  with  a 
scrutinizing  and  jealous  eye  by  courts  of  equity,  and  will 
be  set  aside,  and  the  clients  protetited,  whenever  advantage 
has  lieen  taken  of  them  through  the  influence  or  knowledge 
of  the  attorneys,  possessed  by  reason  of  their  peculiar  rela- 
tions." 

To  the  same  effect,  see  Donaldson  v.  Eaton  d  Estes,  136 
Iowa  650;  Shropshire  r.  Rt/an,  111  Iowa  677;  State  t\  John- 
son, 149  Iowa  462. 

The  supreme  court  of  Alabama,  in  Singo  v,  Brainard, 
173  Ala.  64  (55  So.  603,  604) ,  said : 

"It  can  be  safely  stated,  as  a  sound  and  salutary  legal 
principle,  that,  so  long  as  the  relationship  of  client  and  at- 
torney exists,  the  attorney  is  a  trustee  for  his  client  in  and 
about  the  cause  or  the  subject  thereof;  and  any  trade  that 
he  makes  or  benefits  he  may  derive,  resulting  from  the  liti- 
gation or  a  sale  of  the 'subject  of  the  litigation,  will  inure 
to  the  benefit  of  the  client,  the  cestui  que  trust.  This  is 
a  rule  so  wholesome  and  just  that  citation  of  authority 
is  needless,  and  it  would  be  difficult  to  find  an  authority 
holding  to  the  contrary." 

Gunmngham  v.  Jones,  37  Kan.  477  (15  Pac.  572) ; 
United  States  0.  d  L.  Co.  v.  Bell,  153  Gal.  781  (96  Pac.  901) ; 
Taylor  v.  Barker,  30  S.  0.  238  (9  S.  E.  115) ;  Cline  v,  Charles, 
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(Ky.)  124  S.  W.  347;  Sutherland  v.  Reeve,  151  111.  384  (38 
N.  E.  130) ;  Henyan  v.  Trevino,  (Tex.)- 137  S.  W.  458;  Home 
Inv,  Co,  V.  Strange,  (Tex.)  152  S.  W.  510;  Carson  v.  Fogg, 
34  Wash.  448  (76  Pac.  112). 

It  is  also  a  general  rule  that  an  attorney  will  not  be 
I>ermitted  to  make  use  to  his  own  advantage  or  profit,  of 
knowledge  or  information  acquired  by  him  through  his  pro- 
fessional relations  with  his  client,  or  in  the  conduct  of  his 
client's  business.  Larey  v.  Baker,  86  Ga.  468  (12  S.  E.  684) ; 
H  Of  tie  Inv,  Co  t\  Strange,  supra;  Carson  v,  Fogg,  supra. 

The  duty  of  an  attorney  to  his  clients  is  one  of  great 
delicacy  and  responsibility,  and,  sometimes,  of  apparent 
hardship.     Every  consideration  of  personal  advantage  or 

profit  must  be  subordinated  to  the  interest 
cubnt:  ad-^^°  and  welfare  of  the  client,  and  information 
tion  of  prop-      derived  from   the  close  and  intimate  rela- 

erty. 

tionship  necessarily  existing  should  not  be 
used  to  promote  personal  interests,  or  for  personal  gain.  , 
The  technical  distinction  between  appellants'  employ- 
ment to  represent  Frank  Healy^  who  had  also  assumed,  as 
administrator,  to  ascertain  the  situation  as  to  the  title  to  the 
tract  in  question,  in  which  the  family  believed  deceased  had 
an  interest,  and  their  employment  for  the  specific  purpose 
of  representing  the  heirs  of  Charles  I.  Healy,  in  possible  or 
prospective  litigation  between  them  and  Cole,  should  not 
be  given  controlling  importance.  But  for  their  employment 
by  Frank  Healy,  he  would  not  have  gone  to  their  offices  on 
the  evening  of  November  9th  with  the  Cole  letter,  nor  given 
them  an  opportunity  to  purchase  the  land  at  a  price  much 
less  than  it  was  fairly  worth,  and  thereby  obtain  the  ad- 
vantage  complained  of.  An  implied  understanding  and 
agreement  that  the  employment  of  appellants  to  represent 
Prank  Healy  and  whoever  might  necessarily  become  a  party 
to  the  adjustment  of  the  title,  may  be  inferred  from  the 
circumstances  and  conduct  of  the  parties.     Frank  under- 
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stood  them  to  be,  ajid  treated  them  as,  his  attorneys.  They 
received,  acknowledged,  and  treated  Frank  as  their  client. 
The  information  upon  which  they  acted  in  buying  the  land 
was  imparted  to  them  beciiuse  of  this  relationship.  It  is 
not  material  that  the  facts  upon  which  the  Healys  based 
some  claim  to  an  interest  in  the  land  were  not  gone  into  in 
detail,  or  that  he  inquired  as  to  the  probable  legal  or  equi- 
table effect  thereof.  Appellants,  in  argument,  emphasiyiC 
their  claim  that  Frank  Healy  told  them  it  would  be  all  right 
to  buy  the  land.  The  latter,  however,  denies  this ;  and  it  is 
not  quite  consistent  with  the  course  pursued  by  PYank  three 
days  later,  in  writing  to  CJole  inquiring  as  to  the  best  price 
and  terms  upon  which  the  land  could  be  purchased. 

Upon  the  trial  of  the  case  below,  counsel  for  appellees 
sought  to  show  that  Charles  I.  Healy  was,  in  fact,  the  owner 
of  the  equitable  title  to  the  land,  and  that  Cole  held  the 
legal  title  as  security  for  the  payment  of  the  money  advanced 
at  the  time  he  obtained  the  sheriff's  deed.  From  the  evi- 
dence, it  appears  that  the  sheriflPs  deed,  together  with  the 
quitclaim  from  Ada  M.  and  Charles  I.  Healy,  conveyed  120 
acres  to  him ;  that,  many  years  later,  he  reconveyed  40  acres 
thereof  to  Charles  Healy,  without  substantial  consideration ; 
that  the  same  rent  was  paid  for  the  80,  after  the  reconvey- 
ance of  the  40,  as  before;  that  Cole  seldom,  if  ever,  visited 
the  land,  never  gave  direction  for  its  cultivation  or  upkeep ; 
and  that  Healy  had  the  full  management  and  control  there- 
of. No  explanation  was  offered  by  Cole,  although  his  deposi- 
tion was  taken,  of  the  transaction  by  which  he  reconveyed 
the  40  acres  to  Charles  I.  Healv,  without  substantial  con- 
sideration.    This  tract  formed  the  homestead  of  the  Healys. 

We  are  not  called  upon  to  decide  the  question  whether 
Charles  T.  or  Ada  M.  Healy  died  seized  of  an  equitable  inter- 
est in  the  land  in  question,  as  that  question  is  not  of  con- 
trolling importan<e.  On  the  day  following  Frank's  visit  to 
the  office  of  appellants,  to  consult  them  about  the  Cole  letter. 
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\V.  E.  (iray  went  to  Illinois,  without  the  knowledge  of  Frank 
Healy,  and  purchased  the  land  from  Cole  for  f8,000,  the 
price  fixed  in  the  letter.    He,  of  course,  knew  at  the  time 
that  whatever  claim  the  Healy  heirs  should  assert  to  the 
land  would  be  adverse  to  any  interest  acquired  by  purchase 
from  Cole.    The  law  does  not  permit  members  of  the  legal 
profession  to  thus  deal  with  the  property  of  their  clients,  or 
property  in  which  some  interest  is  asserted  by  them,  and 
which  may  become  the  subject  of  litigation ;  or  to  employ  or 
nse  information  derived  from  clients  during  the  course  of 
their  employment,  relating  to  the  subject-matter  tliereof,  to 
their  own  advantage.     It  may  be  that  appellants  believed 
that  the  Healy  heirs  could  not  produce  sufficient  evidence  to 
establish  the  Cole  deed  as  a  mortgage,  held  as  security  for 
the  payment  of  the  money  advanced,  to  prevent  the  execution 
of  a  sheriff's  deed  to  a  stranger,  or  to  in  any  way  overcome 
Cole's  apparent  title  to  the  land ;  and  that  litigation  was  un- 
likely to  follow.     It  is  true  that  none  of  appellees,  except 
Prank  Healy,  at  any  time  consulted  with  appellants  respect- 
ing their  father's  estate,  or  directly  employed  them  in  liti- 
gation to  which  they  would  be  necessary  parties;  but  the 
information  upon  wiiich  appellants  acted  in  purchasing  the 
land  affected  their  interests  therein,  the  same  as  Frank's. 
In  writing  to  Cole,  he  acted  in  behalf  of  all  of  the  heirs  and 
their  father's  estate,  and  in  pursuance  of  an  understanding 
between  them.     The  scope  of  appellants'  employment  was 
doubtless  intended  to  embrace  all  matters  affecting  the  prop- 
erty of  Charles  I.  Healy ;  and  the  land  in  question  was  the 
subject    of   inquiry    and    investigation,    concerning    which 
Frank  Healy  consulted  appellants  and  received  their  advice. 
We  have  not  overlooked  appellant's  claim  that  he  pur- 
chased the  land  with  the  consent  of  Frank  Healy,  nor  have 
we  failed  to  give  proper  weight  and  consideration  thereto; 
hut  the  circumstances  surrounding  the  transac^tion,  together 
with  the  admitted  relation  of  the  parties,  appeals  strongly 
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to  the  equitable  jurisdiction  of  the  court    The  decree  of  the 
court  below  covered  ail  the  material  pointn,  was  full  and   * 
complete,  and  fully  pmtects  the  interests  of  appellants.    It 
is,  therefore, — Ajfinned. 

Preston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


F.  Vj.  Wnyder,  Ap[)ollant,  v.  W.  C  Collins  et  al.,  Appellees. 

LANDLORD  AND  TENANT:    Lien— Conditional  Sales— Priority.    A 

1  conditional  sale  of  property, — one  In  which  it  is  agreed  that 
title  shall  not  psBs  to  the  purchaser  until  he  fully  pays  for  the 
property, — executed  subsequent  to  the  execution  of  a  lease,  is 
prior  in  right  to  the  landlord's  Hen  for  rent.  (Sec.  2992,  Code, 
1897.) 

LANDLORD  AND  TENANT:    Lien — Indiyidual  Property  of  Partner. 

2  Lessees  who  exec!ite  a  lease  individually^  and  not  as  a  partner- 
ship, thereby  subject  their  Individual  property  used  upon  the 
demised  premises  to  the  landlord's  lien  for  rent.  (Sec.  2992, 
Code,  1897.) 

SALES:     Oondltional   Salesr— Priority  over  Landlord's   Lien.     The 

3  statutory  requirement  that  conditional  sales  (wherein  title  is 
made  to  depend  upon  some  condition)  must  be  in  writing,  ac- 
knowledged and  recorded,  may  not  be  invoked  by  a  landlord 
who  leased  his  premises  prior  to  the  conditional  sale.  (Sec. 
2905.  Code.  1897.) 

Afyi>€al  from  Benton  District  Coiwt. — James  W.  Willett, 

Judge. 

OCTOBKR  20,  1917. 

Rehearing  Denied  July  1,  1918. 

Action  at  law  to  enforce  landlord's  lien  for  rent.  The 
priority  of  this  lien  upon  certain  personal  property  was  con- 
tested by  the  defendant  J.  J.  Snyder  Company.  On  trial  to 
the  court,  it  was  found  and  adjudged  that  plaintiff's  lien  for 
rent  was  inferior  to  and  subject  to  the  claim  oi  said  J.  J. 
Snyder  rompany;  and  plaintiff  appeals. 
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C.  W,  E.  Snyder,  for  apx)ellaDt. 

W.  C.  Scrimgeour,  for  appellees. 

Wbavbr,  J. — The  cause  was  tried  and  the  appeal  has 
been  submitted  upon  an  agreed  statement  of  facts,  the  read- 
ing of  which  suflftciently  reveals  the  nature  of  the  issues  and 
^    ,  the  questions  of  law  presented.     The  terms 

1.    TA&NDIX)aD     AND  ^  ' 

condUtonaV^  •  of  the  lease  are  not  in  dispute,  and  we  do  not 
jyiifs :  priority,  g^^  them  out,  except  as  certain  clauses  there- 
in become  material  to  an  understanding  of  the  stipulation 
on  which  the  case  was  determined.  We  quote,  so  far  as  ma- 
terial, the  mutual  concessions  and  admissions  of  the  parties, 
fi-om  the  printed  record: 

"In  Behalf  of  the  Plaintiff. 
"Mr.  Snyder:  It  is  agreed  hy  the  plaintiff  and  the  de- 
fendant J.  J.  Snyder  Company,  Incorporated,  that  W.  C. 
C^ollins  and  A.  D.  Collins  entered  into  a  certain  lease  with 
F.  E.  Snyder,  of  a  certain  business  property  in  Belle  Plaine, 
Iowa,  on  the  2()tli  day  of  September,  1018,  *  *  *  at  the 
monthly  rental  in  advance  of  fifty  dollars  (|50)  }»er  month, 
for  a  five-3'ear  period  from  January  1,  1914 ;  that,  under  said 
lease,  said  Collins  entered  into  possession  of  the  said  prem- 
ises on  January  1,  1914,  and  opened  a  lunch  room  and  res- 
taurant, and  a  billard  and  pool  room;  that  they  purchase<] 
certain  merchandise  from  {he  J.  J.  Snyder  Company,  In- 
corporated, and  other  persons,  and  placed  same  in  said  build- 
ing and  used  the  same  as  a  part  of  their  Wjuipment  in  the 
('<»iHliicting  of  the  businesses  above  nameil ;  that  the  said 
<'ollinK  became  delinquent  on  the  rent  of  said  building  on 
April  1,  1914,  being  rent  for  the  month  of  April,  1914,  and 
never  paid  any  rent  thereafter;  that  judgment  was  obtained 
in  this  court  against  said  Collins  at  the  September,  1914, 
term,  in  the  sum  of  f275  and  costs;  and  that  the  landlord's 
attachment  which  had  been  levied  on  all  of  the  merchandise 
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found  in  said  building  on  April  1,  1914,  was  confirmed  as 
to  all  property  except  that  claimed  by  the  J.  J.  Snyder  Com- 
pany, Incorporated,  and  which  is  fully  described  in  the 
original  contract  between  the  J.  J.  Snyder  Company  and 
\V.  C.  Collins,  marked  Exhibit  1;  that  all  of  the  property 
contained  in  said  building  was  sold  at  execution  sale  bv  the 
sheriff  of  Benton  County,  Iowa,  except  that  claimed  by  J.  J. 
Snyder  Company,  and  the  net  proceeds  of  said  sale  was  in- 
sufficient to  pay  off  the  face  of  said  judgment  and  a  part 
of  the  costs,  leaving  the  unpaid  part  at  issue;  that  the  plain- 
tiff had  no  actual  or  constructive  notice  of  any  claim  by  the 
defendant  J.  J.  Snyder  Company  against  any  of  said  proper- 
ty, until  the  filing  of  the  Exhibit  1,  on  the  4th  day  of  April, 
1914,  at  eight  o'clock  and  thirty  minutes  A.  M.,  which  was 
recorded  in  Book  18,  on  page  6,  of  the  I'ecords  of  the  record- 
er's office  of  Benton  County,  Iowa,  which  recording  was  done 
by  the  defendant  J.  J.  Snyder  Company  •  •  • ;  that  there  arc 
no  exemptions  claimed  under  the  statutes  of  Iowa  as  against 
any  of  this  property,  the  same  having  been  used  for  busi 
ness  purposes  only,  and  not  any  household  or  family  uses; 
that  the  property  in  controversy  between  the  plaintiff  and 
the  J.  J.  Snyder  Company,  as  specifically  descril)ed  in  Ex- 
hibit 1,  was  brought  into  the  building  leased  by  said  Collins 
on  or  about  January  1,  1914,  and  remained  therein  until 
possession  thereof  was  taken  by  the  sheriff  of  Benton  Coun- 
ty, Iowa,  under  a  landlord's  attachment,  issued  in  this  case, 
and  still  remains  in  his  possession,  and  the  same  was  used 
by  the  defendants  Collins  in  the  conducting  of  their  said 
business  in  said  building  from  January  1,  1914,  until  about 
the  31st  day  of  March,  1914,  when  they  absconded,  leaving 
said  property  in  the  building  leased ;  that  ^aid  property  ve 
mained  in  said  building  until  taken  under  the  landlord's  at- 
tachment; and  that  said  building  was  untenanted  except 
by  said  Collins'  merchandise,  as  above  described,  until  about 
September  15,  1914,  when  the  building  was  leased  to  other 
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parties,  and  the  claim  of  the  plaintiff  for  rent  ceased  under 
Baid  lease.  Plaintiff  offers  and  reads  in  evidence  Exhibit  A. 
Plaintiff  rests." 

"In  Behalf  of  Defendant  J.  J.  Snyder  Company. 

"Mr.  Scrimgeour :  It  is  agreed  on  behalf  of  the  defend- 
ant J.  J.  Snyder  Company  as  follows :  That  it  entered  into 
a  certain  written  agreement  with  W.  C.  Collins,  which  is 
identified  as  Exhibit  1  herein,  and  herewith  offered  and  made 
a  part  hereof,  including  the  filing  record  of  the  recorder  of 
Benton  County,  Iowa,  Joe  S.  Pyne;  that  the  property  de- 
scribed in  said  Exhibit  1  was  delivered  to  the  said  Collins  un- 
der the  terms  of  said  contract,  and  by  Collins  said  property 
was  taken  to  the  premises  owned  by  plaintiff  and  described 
in  said  lease,  on  or  about  the  1st  day  of  January,  1914 ;  that, 
on  or  about  the  4th  day  of  April,  1914,  the  defendant  J.  J. 
Snyder  Company  demanded  the  possession  of  the  property 
described  in  said  Exhibit  1  from  the  landlord,  to  which  de- 
mand the  landlord  refused  to  accede,  which  demand  was 
made  of  the  landlord  by  the  defendant  J.  J.  Snyder  Com- 
pany under  and  by  virtue  of  his  rights  under  said  Exhibit  1 . 
It  is  further  agreed  that  all  of  the  right,  title,  and  intei'est 
that  W.  C.  Collins  has  in  the  property  described  in  Exhibit 
1,  arose  under  and  by  virtue  of  the  terms  of  said  Exhibit  1 ; 
and  that  there  is  remaining  unpaid  under  said  contract,  Ex- 
hibit 1,  the  sum  of  |215  and  interest  at  six  per  cent  from 
April  7, 1914.    Defendant  J.  J.  Snyder  rests." 

The  contract,  Exhibit  1,  referred  to,  under  which  it  is 
a^:reed  that  the  J.  J.  Snyder  Company  furnished  to  W.  C. 
Collins  the  property  in  dispute,  is  as  follows,  omitting  onlv 
formal  parts,  not  affecting  the  iiSsues  in  this  case: 

"The  J.  J.  Snyder  Company  (Inc.) 

'*De8  Moines,  Iowa. 
^'Gentlemen : 

"Please  ship  to  the  undersigned,  at  Belle  Plaine,  Iowa, 
the  following  described  goods:     (Here  follows  a  detailed 
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statement  and  description  of  the  property.)  •  ♦  ♦  Eight 
hundred  &  sixty-five  &  no/100  dollars  (|865) .  In  considera- 
tion of  the  above,  the  undersigned  agrees  to  pay  you,  in  law- 
ful money  of  the  United  States,  being  price  of  goods  P.  O.  B., 
on  the  following  terms:  |3(K)  cash  with  order;  |300  cask 
on  arrival  of  goods:  |2B5  in  10  monthly  payments  of  $25 
each,  and  1  of  f  15,  the  amounts  and  times  of  payment  of  such 
payments  to  be  evidenced  by  promissory  note  in  amount  of 
(265.  Upon  refusal  of  undersigned  to  accept  said  goods 
when  tendered,  or  to  make  any  cash  payment  above  pro- 
vided for,  or  to  execute  and  deliver  the  note  above  provided 
for,  when  presented  for  execution,  it  is  agreed  that  the  pur- 
chase price  of  said  goods,  less  the  actual  cash  payment  there- 
on, shall  at  once  become  due  and  payable.  Upon  default  of 
payment  of  any  payments,  as  provided  by  said  note,  it  is 
agreed  that  all  unpaid  payments  shall  at  once  become  due 
and  payable.  Upon  failure  of  undersigned  to  make  any  pay- 
ment provided  for  herein  at  the  time  same  is  due  and  pay- 
able, you,  or  any  person  by  your  order,  may  take  possession 
of  and  remove  said  goods,  with  or  without  legal  process; 
and  in  any  such  case  it  is  agreed  that  all  payments  hereto- 
fore made  to  you  hereunder  shall  be  considered  as  having 
been  made  for  use  of  goods  while  in  the  possession  of  under* 
signed,  and  such  payment  shall  be  retained  by  you  as  rental. 
It  is  agreed  that  title  to  said  goods  shall  not  pass  to  under- 
signed until  the  price  thereof  or  any  judgment  for  all  or 
part  of  the  same  is  paid  in  full ;  and  that,  until  such  pay- 
ment, said  goods  shall  remain  your  property.  ♦  •  ♦ 

"Accepted  October  21st,  19 J.*?. 

"W.  C.  Ck)llins. 
"The  J.  J.  Snyder  Co.,   (Inc.), 

"Bv  J.  J.   Snvder, 
"Mailing  address,  Charles  City." 

As  will  readily  be  seen  from  the  foregoing  stipulation, 
the  first  and  decisive  question  presented  is  whether  the  land- 


i 
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lord's  lien  for  rent  takes  precedence  over  the  claim  of  J.  J. 
Snyder  Company  under  its  contract  of  conditional  saje  to 
the  tenants. 

At  the  outset  of  this  discussion,  we  will  consider  the 
proposition  advanced  by  the  appellee  that  the  case  presented 
by  the  stipulation  comes  within  the  rule  of  Ward  v.  Walker, 

111  Iowa  611,  holding  that,  where  the  tenant 
*  Tam^ium:     18  a  partnership,  or  firm,  the  statute,  Code 

IndiTldiial 

property  of         Section  2992,  giving  the  landlord  a  lien  for 

partner.  ,  .  700 

his  rent  upon  all  personal  property  of  the 
tenant  kept  or  used  on  the  premises  during  the  lease,  has  no 
application  to  the  property  of  an  individual  partner.  The 
conceded  facts,  however,  would  seem  to  demonstrate  that 
the  case  before  us  is  not  one  of  that  character.  It  is  true 
that  counsel  for  plaintiff  does,  at  times,  speak  of  ''the  firm 
Collins  &  Son/'  as  the  lessee;  yet  the  agreed  statement  is 
that  W.  C.  Collins  and  A.  D.  Collins  were  the  lessees  from 
the  plaintiff.  Turning,  also,  to  the  lease  itself,  we  there 
find  it  recited  that  the  lease  is  made  to  ''W.  C.  Collins  and 
A.  I>.  Collins,^'  both  of  whom  execute  it  in  their  individual 
names,  no  mention  being  found  anywhere  in  the  contract  to 
the  effect  that  the  lessees  constituted  a  partnership;  while 
tlie  order  or  contract  upon  which  the  goods  in  controversy 
were  procured  from  defendant  Snyder  Company  was  made 
by  the  defendant  W.  C.  Collins  alone.  These  admitted  facts 
so  differentiate  the  case  from  Ward  v.  Walker  that  it  does 
not  afford  a  ruling  precedent  upon  which  the  issue  here  pre- 
sented may  be  determined.  Where  there  are  two  or  more 
lessees,  it  cannot  be  doubted  that  the  individual  property 
of  either  kept  and  used  on  the  leased  premises,  is  subject 
to  the  lien  for  rent. 

On  the  other  hand,  it  is  not  fully  in  line  with  Crary  v. 
Beatty,  (Iowa)  156  N.  W.  745  (not  officially  reported), 
which  is  the  appellant's  chief  reliance.  Indeed,  the  question 
now  pressed  upon  our  attention  was  not  there  considered  or 
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deitided.  In  that  case,  the  intervenor  rested  her  claim  for  a 
reversal  of  the  judgment  appealed  from  upon  thi-ee  proposi- 
tions only:  (1)  That  the  contract  which  she  sought  to  en- 
force was  a  lease,  and  not  a  conditional  sale;  (2)  that  the 
landlord's  lien  had  been  waived  by  taking  additional  secur- 
ity; and  (3)  that  there  was  no  competent  evidence  of  the 
amount  of  rent  due.  Each  of  these  contentions  being  over- 
ruled, an  affirmance  of  the  judgment  followed,  of  necessity. 
In  HandlaiuBueh  Mfg.  Co.  v.  Waterloo  Drop  Forge  Co,,  178 
Iowa  452,  also  cited,  the  party  to  whom  the  conditional 
sale  had  been  made,  had  conveyed  or  transferred  the  proper- 
ty to  a  trustee,  to  secure  certain  of  the  company's  creditors ; 
and  we  held  that,  by  such  a  sale  or  transfer  to  him,  without 
notice,  tlie  trustee  took  the  title  unaffected  by  the  condition. 
So,  also,  is  the  present  case  to  be  distinguished  from  Natioti- 
al  Cash  Register  Co.  v.  Broeksmit,  103  Iowa  271.  There,  the 
question  brought  to  this  court  was  not  between  tlie  landlord 
and  tenant,  but  between  an  attaching  creditor  and  the  ven- 
dor, who  had  sold  the  register  to  the  tenant  under  a  con- 
ditional agreement.  Though  the  instiint  case  is  not  w^ithout 
doubtful  features,  we  conclude  that  it  comes  more  properly 
under  the  rule  applied  by  us  in  Am^indson  v.  Standard 
PHntiiirg  d  Mfg.  Co.,  140  Iowa  464 ;  Aneient  Order  of  United 
Wtrrknien  i\  MaHin,  172  Iowa  702;  Dads  Oas.  Eng.  Workn 
Co.  r.  McHughy  115  Iowa  415;  Arnold  v.  Hemtt,  128  Iowa 
671.  It  will  be  remembered  that  the  conditional  sjile  by  the 
intervenor  to  Collins  was  made  after  the  lease  to  Collins 
was  executed,  and  some  time  before  the  latter  took  possession. 
It  is  clear,  therefore,  that  no  credit  was  extended  to  Collins 
on  the  strength  of  his  possession  or  apparent  ownership 
of  the  property,  and  that  the  landlord  was  not  thereafter  led, 
on  the  strength  of  such  appearance,  into  any  change  of  posi- 
tion to  his  loss  or  damage.  The  lien  which  he  seeks  here  to 
enforce  is  one  specially  provided  by  statute.  Code  Section 
2992;  and,  to  be  entitled  thereto,   he  must  bring  himself 
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clearly  within  the  statutory  terms.     Metrit  v,  Fisher^  19 

Iowa  354.     The  lien  thus  created  is  upon  the  crops  grown 

upon  the  premises,  and  other  personal  property  of  the  tenant 

used  or  kept  thereon  during  his  term.    If  the  tenant  has  or 

uses  on  the  premises  personalty  which  is  not  his  property,  no 

lieu  attaches  to  it  under  the  statute.     On  this  ground,  it 

seems  to  be  settled  that,  if  a  tenant,  while  in  possession,  pur; 

chases  any  item  of  personal  property  for  use  on  the  leased 

premises,  and,  as  part  of  the  same  transaction,  gives  to  the 

seller  a  chattel  mortgage  to  secure  the  payment  of  the  pur 

chase  money,  the  landlord's  lien  will  not  be  given  priority 

over  the  mortgage.     See  the  cases  last  above  cited.     The 

principle  upon  which  these  cases  are  to  be  sustained,  though 

not  always  specifically  mentioned,  would  appear  to  be  that, 

as  the  statute  confines  the  lien  to  the  personal  property  of 

the  tenant,  the  title  to  such  property  must  have  passed  to 

him  before  the  lien  will  attach;  and,  as  the  transfer  of  title 

and  the  giving  back  of  the  mortgage  become  effective  at  the 

same  instant,  the  mortgage  is  superior  to  the  landlord's  lien. 

Now,  a  sale,  with  condition  that  the  title 
3.  saijis:  condi-      shall  remain  in  the  seller  until  the  purchase 

tlonal  sales:  ^ 

^dio%*8^fJeD.     Pi'i^*6  is  paid,  is  good,  as  between  the  parties, 

against  all  persons  except  those  indicated  by 
the  provisions  of  Code  Section  2905.  When,  therefore,  a 
tenant  already  in  possession  receives  property  under  a  con- 
ditional agreement  of  that  kind,  the  only  property  he  has 
therein,  as  between  himself  and  the  vendor,  is  the  right  to 
acquire  the  title,  by  performing  the  condition.  That  prop 
erty  right  may  be  subject  to  the  landlord's  lien ;  but  the  lien 
so  attaching  is  subject  to  the  vendor's  assertion  of  title. 
The  statute,  Code  Section  2905,  which  makes  a  contract  of 
conditional  sale  void  or  voidable  against  a  creditor,  or  pur- 
chaser from  one  in  actual  possession  under  a  conditional 
contract  of  that  character,  except  where  the  agreement  is  in 
writing  and  duly  recorded,  has  no  application  in  such  cases. 

Vol.   184  lA.— 9 
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The  lien  which  the  statute  gives  to  the  landlord  upon  proper- 
ty acquired  by  the  tenant  after  he  enters  upon  his  term,  is 
not  materially  unlike  the  lien  of  a  mortgage  which  provide** 
that  it  shall  cover  after-acquired  property  of  the  mortgagor; 
and  it  is  settled  that  such  lien  is  subject  to  any  condition  af- 
fecting the  title  to  the  property  in  the  mortgagor's  hands. 
Fosdick  V.  Schull,  99  U.  S.  235;  Myer  v.  Car  Co.,  102  U.  S.  1. 
It  must  be  noted  that  this  statement  of  the  law  is  limited  to 
cases  where  the  property  is  purchased  and  brought  upon  the 
leased  premises  after  the  relation  of  landlord  and  tenant 
has  been  created ;  for,  if  the  tenant,  when  the  lease  is  exe- 
cuted, is  already  in  exercise  of  apparent  ownership  of  the 
property,  and  the  conditional  sale  is  not  in  writing  and  re- 
corded, the  landlord  in  such  case  is  a  subsequent  creditor, 
who,  if  without  notice,  niav  treat  the  condition  as  void.  In 
cases  where  a  chattel  mortgage  is  given  to  secure  the  pay- 
ment of  the  purchase  price  of  property  brought  upon  the 
premises  during  the  tenant's  term,  it  is  true  that  the  tenant 
becomes  owner  of  the  title;  but  the  passing  of  the  title  to 
him,  and  its  encumbrance  by  mortgage  to  the  vendor  for  the 
price,  constitute  but  a  single  transaction;  and,  while  the 
landlord's  lien  attaches,  it  is  subject  to  the  mortgage.  In 
other  words,  the  law  recognizes  no  interim  between  the 
transfer  of  title  to  the  purchaser  and  the  lien  of  the  mort- 
gage given  in  return,  which  will  permit  the  landlord's  lien 
to  be  interposed  between  them.  These  things  are  fairly  il- 
lustrated in  AmunHson  v.  Standard  Printing  d  Mfg.  Co., 
supra,  where  there  was  both  an  agreement  to  give  a  mort- 
gage and  to  suspend  the  passing  of  title  until  the  con- 
tract of  purchase  had  been  carried  out.  In  the  cited  case, 
there  was  considerable  delay,  after  the  property  was  taken 
upon  the  leased  premises,  before  the  transaction  was  closed; 
and  it  was  held  that  the  agreement  that  the  title  should 
not  pass  was  sufficient  to  prevent  the  acquirement  of  any 
priority  for  the  landlord's  lien. 
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The  judgment  of  the  district  court  deprives  the  plain- 
tiff of  no  right  he  had  under  the  statute,  and  it  is — Affirmed. 

Gaynor,  C.  J.,  Prbsix)n  and  Stevens,  JJ.,  concur. 


Trustees  of  the  Frederick   M.   Hubbell  Estate,  Appel- 
lants, V.  W.  F.  Davison  et  al.,  Appellees. 

I«ANDIX>BD  AND  TENANT:    Lien— Conditional  Sale»— Priority.    A 

1  written  contract  of  sale,  conditioned  that  title  to  the  property 
sold  shall  not  pass  until  paid  for  by  the  tenant  purchaser,  is 
superior  in  right  to  the  landlord's  lien  for  rent,  even  though  the 
purchase  of  the  property,  the  delivery  thereof  in  installments  to 
the  tenant  on  the  leased  premises,  and  the  later  execution  of  said 
written  contract,  were  all  subsequent  to  the  commencement  of 
the  lease,  provided  the  written  contract  was  executed  in  pursu- 
ance of  an  oral  understaiiding  to  that  effect,  had  prior  to  any 
delivery  of  the  property. 

SAIiES:    Series  of  Acts  Constituting  One  Transaction.    A  sale  which 

2  contemplates  a  delivery  of  property  in  Installments,  and,  at  the 
close  of  deliveries,  the  execution  of  a  written  conditional  sale 
contract,  and  consummated  in  accordance  with  such  contempla- 
tion, will  be  treated  as  a  single  transaction. 


Appeal  from  Polk  District  Court, — Chas.  A.  Dudley,  Judge. 

July  1,  1918. 

This  is  an  action  for  rent,  aided  by  landlord's  attach- 
ment. The  property  involved  is  a  lot  of  fixtures,  furniture, 
and  cooking  utensils,  sold  bv  intervenor  to  the  defendant  for. 
use  in  a  restaurant.  The  property  was  purchased  and  taken 
on  the  leased  premises  (which  were  occupied  by  defendant 
under  a  written  lease  with  plaintiff)  after  the  execution  of 
the  lease,  and  after  possession  had  been  taken  of  the  prem- 
ises by  the  defendant.  It  is  the  claim  of  intervenor  that  the 
attached  property  was  sold  under  an  arrangement  whereby 
title  thereto  should  remain  in  intervenor  until  it  was  fulh 
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paid  for;  and  that,  as  a  portion  of  the  property  had  to  be 
ordered,  the  execution  of  the  written  contract  offered  in  evi- 
dence would  be  deferred  until  later;  but  that  same  was  final- 
ly executed,  in  pursuance  of  the  oral  agreement  or  under- 
standing of  the  parties.  Pending  the  litigation,  by  agree- 
ment, the  property  was  taken  into  the  possession  of,  and 
held  by,  intervenor.  A  jury  was  waived,  and  the  cause  tried 
to  the  court,  which  found  that  the  lien  of  intervenor  was 
superior  to  that  of  plaintiff,  and  that  intervenor  was  entitled 
to  retain  final  possession  of  the  property.  Judgment  was 
entered  against  plaintiff  for  the  costs  incurred  in  the  in- 
tervention proceeding.     Plaintiff  appeals. — Affirmed. 

James  A.  Howe,  for  appellants. 

Dunshee,  Haines  d  Brody,  for  appellees. 

Stevens,  J. — I.  The  written  lease  of  the  building  in 
which  the  property  in  controversy  was  used,  is  dated  October 
23,  1915 ;  and  the  conditional  sale  contract  between  defend- 
ant and  intervenor  bears  date  April  5,  1916. 
1.  Landlord  AVD     It  appears  from  the  evidence  that  an  oral 

TBNANT  :   lien  :  *  * 

Iiafe8***p°?ority  ''Arrangement  was  first  made  between  inter- 
venor and  defendant  in  February',  for  the 
sale  of  the  property.  Intervenor  not  having  all  of  the  mer- 
chandise in  stock,  a  portion  only  was  then  delivered;  but 
delivery  was  made  in  installments  until  completed.  Shortly 
after  the  goods  had  all  been  delivered,  the  written  contract 
was  executed.  Defendant  had  previously  purchased  goods 
of  intervenor  upon  contracts,  reserving  title  in  intervenor 
until  the  goods  were  paid  for.  At  the  time  of  the  purchase, 
the  terms  of  the  written  contract  to  be  executed  were  not 
fully  gone  into ;  but  it  is  fairly  inferable  from  the  testimony 
that  both  parties  understood  that  a  writteti  contract  would 
be  executed,  and  that  title  was  to  be  reserved  in  intervenor 
until  the  goods  were  paid  for.    The  matter  of  executing  the 
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contract  was  mentioned  two  or  three  times  during  the 
negotiations.  As  executed,  the  written  contract  provided 
that  title  should  not  pass  until  the  goods  were  finally  paid 
for.  Had  this  contract  been  executed  at  the  time  the  goods 
were  purchased,  there  would  be,  under  our  holding  in  Snyder 
r.  Collins,  184  Iowa  122,  no  question  of  intervenor's  right  to 
the  disputed  property.  At  the  time  it  was  executed,  de- 
fendant was  financially  embarrassed;  and  it  is  argued  by 
counsel  for  appellant  that  the  terms  of  the  contract  cannot 
prevail,  as  against  the  lien  of  the  landlord,  for  the  reason 
that,  at  the  time  the  goods  were  sold  and  delivered,  title 
passed  to  the  defendant,  and  the  written  contract  reserving 
title  in  intervenor  was  not  then  in  contemplation  of  the 
parties. 

The  court,  however,  found  that  defendant  did  not  ac- 
quire title  to  the  property,  and  that  the  lien  of  the  landlord 
was  junior  to  that  of  intervenor.  This  finding,  which  has 
support  in  the  evidence,  has  the  effect  of  the  verdict  of  a 
jury. 

The  oral  agreement  contemplated  that  title  should  re- 
main in  intervenor  until  the  goods  were  paid  for,  and  that  a 
written  contract  would  be  executed  later.  It  was,  therefore, 

in  effect,  a  single  transaction,  contemplating 
2.  8AI.I8:  series      the  delivery  of  the  property  in  installments, 

of    sets   COD- 

SSacSon"*      subject  to  the  terms  of  the  written  contract 

to  be  subsequently  signed.  The  case  comes 
squarely  within  our  holding  in  Snyder  v.  Collins,  supra,  and 
the  decision  in  that  case  is  controlling  here.  The  judgment 
of  the  lower  court  must,  therefore,  be — Affirmed, 

Preston,  C.  J.,  Weaver,  Evans,  and  Gaynor,  JJ.,  con- 
car. 
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J.  J.  Ulch,  Appellant,  v.  H.  O.  Wessbl,  Appellee. 

FBAUD:     Evidence — Sufficiency.     Evidence  reviewed,  and  held  suf- 

1  ficient  to  carry  to  the  jury  the  issue  of  fraud  in  the  purchase  of 
real  estate. 

FBAUD:    Scienter — ^Reckless  Statements.    Scienter  is  constructively 

2  supplied  by  the  law  In  those  oases  where  a  person  asserts  a  cer- 
tain fact  to  exist,  just  as  though  he  personally  knew  it  to  exist, 
when,  in  truth,  he  had  no  knowledge  on  the  subject,  did  not  re- 
veal his  lack  of  knowledge,  and  his  assertion  is,  in  fact,  false. 

PLEADING:    Facts  Supplied  by  Implication.    An  allegation  of  a  fact 

3  is  sufficiently  met  by  proof  from  which  the  law  will  imply  the 
fact.     (See  Sec.  3639,  Code,  1897.) 

Salinger,  J.,  dissents  from  the  application  made. 

PRINCIPLE  APPLIED:  A  pleader  alleged  that  certain  rep- 
resentations were  made  with  knowledge  of  tjieir  falsity  by  the 
one  making  them.  The  proof  embraced  the  fact  that  the  party 
had  no  knowledge  whatever  on  ,the  subject,  did  not  reveal  his 
lack  of  knowledge,  made  the  representation  just  as  though  he 
personally  knew  it  to  be  true,  and  that  the  representation  was, 
in  fact,  false. 

Held,  the  law  would  imply  the  allegation  of  knowledge,  and 
that  the  pleading  was  sufficiently  met. 

Appeal  from  Polk  District  Court. — Lawrence  Db  Graff. 

Judge. 

January  17,  1918. 

Rehearing  Denied  July  1,  1918. 

Action  on  five  notes.  The  defense  pleaded  was  that 
these  were  obtained  bv  fraud;  and  bv  wav  of  counterclaim, 
defendant  demanded  judgment  for  the  amount  paid  thereon. 
Verdict  and  judgment  were  for  defendant,  including  recov- 
ery of  the  amount  previously  paid  on  the  notes.  The  plain 
tiff  appeals. — Afflrm4^d. 
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Guy  A.  Miller,  for  appellant. 

Ryan  d  Ryan,  for  appellee. 

IiADDy  J. — Recover^'  is  sought  by  plaintiff  on  five  notes, 
of  the  face  value  of  f2,795,  on  which  f424  has  been  paid, 
with  accrued  interest.     The  defendant  answered  that  the 

• 

1.  fbaud:  evi-        notes  were  procured  by  fraud,  and  prayed 
fldency.  not  ^  only  that  he  might  go  hence  with  his 

costs,  but  that  he  have  judgment  for  the  amount  previously 
paid  on  said  notes.  Reversal  is  demanded  on  the  sole  ground 
that  the  verdict  is  not  sustained  by  the  evidence.  It  appears 
that  one  Harley  came  to  Des  Moines  in  the  fall  of  1913,  as 
agent  for  the  sale  of  lots  in  platted  additions  some  nine 
miles  from  the  city  of  Astoria,  Or^on, — though  only  about 
two  miles  beyond  the  city  limits, — and  succeeded  in  selling 
170  of  these  lots  to  the  parties  to  this  suit,  at  the  agreed 
price  of  f 6,340.  The  contract  of  purchase  was  entered  into, 
January  6,  1914,  by  Ulch  with  Harley,  the  former  executing 
his  promissory  notes  therefor  in  the  sum  of  $5,240  and  con- 
veying to  Harley  a  lot  in  the  city  of  Des  Moines,  at  the  esti- 
mated value  of  f  1,100;  and  Harley  undertaking,  in  sub- 
stance, to  convey  the  lots  as  the  notes  were  paid.  These 
notes  were  n^otiated  by  Harley,  and  subsequently  taken  up 
bv  Ulch,  who  received  a  convevance  of  GO  lots  described  in 
the  contract  and  104  lots  in  another  ^addition  which  were  sub- 
stituted by  agreement  of  all  parties  for  a  like  number  in- 
cluded in  the  contract.  On  January  9,  1914,  in  pursuance  of 
an  arrangement  had  prior  to  the  execution  of  the  contract 
first  mentioned,  Ulch  entered  into  a  written  agreement  with 
the  defendant,  Wessel,  reciting  that  the  parties  thereto  pre- 
viously had  arranged  to  purchase  equal  and  undivided  in- 
terests in  said  lots;  that,  besides  these,  Ulch  owned  43  lots 
in  the  same  locality ;  that  Wessel  had  executed  to  Ulch  the 
notes  in  suit  for  an  undivided  interest  in  the  170  lots ;  that 
Ulch  was  about  to  open  an  ofSce  in  Des  Moines  for  the  sale 
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of  lots  in  Astoria,  and  both  parties  desired  the  sale  of  at  least 
a  part  of  said  lots,  and  therefore  the  parties  undertook  that 
Ulch  might  sell  any  of  said  213  lots',  at  prices  to  be  agreed 
on,  and  keep  accurate  account  of  prices  for  which  each  Iqt 
should  be  sold  and  amounts  paid  thereon;  that,  upon  "tho 
request  of  either  party  hereto,  there  shall  be  an  accounting 
between  the  parties  hereto  as  to  the  lots  which  have  been 
sold  out  of  the  213  above  described,  and  as  to  the  moneys 
which  have  been  received  upon  said  lots,  and  any  money 
found  to  be  due  to  the  said  Harold  O.  Wessel,  party  of  the 
second  part  herein,  upon  said  accounting,  shall  be  applied 
upon  the  notes  given  by  the  said  ELlarold  O.  Wessel  to  the 
party  of  the  first  part  herein,  in  payment  for  his  share  of 
said  170  lots ;  and  after  said  notes  have  been  paid  in  full,  any 
balance  found  due  the  said  Harold  O.  Wessel  shall  be  paid 
to  him." 

The  parties  were  to  have  equal  access  to  the  accounts. 
On  the  demand  of  either  party,  the  170  lots  were  to  be 
selected,  separate  accounts*  thereof  kept,  and  provision  was 
made  for  selection  of  lots  in  the  event  that  they  could  not 
agree. 

The  defense,  as  well  as  the  counterclaim,  is  based  on  the 
charge  that  the  notes  executed  by  defendant  to  plaintiff  and 
the  contract  entered  into  by  them  were  obtained  by  fraud, 
in  that,  as  is  alleged,  plaintiff  represented  to  defendant  that 
he  was  familiar  with  said  lots  and  their  value,  and  that  in- 
side lots  were  worth  |35  each,  and  comer  lots,  f40  per  lot; 
that  said  lots  were  covered  with  timber,  which,  when  cut, 
would  sell  for  more  than  the  price  of  the  lots,  whereas  said 
lots,  in  fact,  were  not  worth  to  exceed  f 2  or  ^2.50  each^  and 
had  no  timber  whatever  on  them ;  that  defendant  knew  noth- 
ing of  said  lots,  but  relied  upon  said  representations,  and 
was  induced  thereby  to  execute  said  notes  and  contract,  with 
the  intent  on  the  part  of  plaintiff  to  defraud  him.  The  only 
controversy  is  whether  the  evidence  was  such  that  the  is- 
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sues  should  have  been  submitted  to  the  jury.  Upon  a  careful 
examination  of  the  record,  we  have  no  hesitancy  in  saying 
that  the  verdict  may  not  be. disturbed  on. this  ground.  On 
each  issue,  the  evidence  is  in  sharp  conflict,  as  is  apparent 
from  the  following  extracts  from  and  recitals  of  the  record : 
The  parties  hereto  were  brothers-in-law,  having  married  sis- 
ters, and  had  been  acquainted  about  five  years,  and  had 
visited  each  other  as  might  be  expected.  Defendant  testified 
that  he  had  previously  purchased  20  lots  near  Astoria,  Ore- 
gon, through  Ulch. 

"Harley  and  Ulch  came  down  to  the  oflSce  and  talked  to 
me  about  it.  Ulch  told  me  what  a  good  investment  this  was, 
and  how  good  the  property  was, — good  lying  property, — and 
about  the  timber,  on  it.  He  took  me  over  to  thie  Kirkwood 
BCotel  to  meet  Harley,  and  they  showed  me  pictures,  purport- 
ing to  be  trees,  and  said  that  similar  trees  on  the  property 
would  be  worth  more  than  the  property  was  worth.  Harley 
said  this,  and  Ulch  agreed  with  him.  Ulch  talked  to  me  in 
August,  going  out  to  the  State  Fair,  telling  me  about  the 
property ;  and  I  guess  on  the  average  of  three  or  four  times 
a  week  he  would  come  to  the  ofl^ce  and  talk  about  it,  before 
I  met  Harley.  Ulch  told  me  that  the  property  was  in  short 
walking  distance  of  the  business  section  of  the  town,  and 
that  it  was  a  good  lying  property  and  had  trees  on  it,  and 
that  a  state  highway  went  through  there.  He  said  timber 
on  the  lots  was  worth  more  than  the  price  of  the  lots  them- 
selves, and  when  we  cut  them,  would  bring  more  than  the 
price  of  the  lots.  The  inside  lots  were  f  35,  and  comer  lots, 
f40;  and  he  said  they  would  sell  for  |75  and  flOO,  and  that 
the  only  reason  I  was  getting  in  at  that  price  was  because  T 
was  his  brother-in-law,  and  was  getting  in  on  the  ground 
floor.  This  was  before  I  saw  Harley.  Ulch  told  me  he 
owned  40  lots,  and  wanted  me  to  go  in  with  him,  which  T 
did.  He  represented  to  me  that  he  had  paid  for  these  40 
lots  the  same  price  that  I  was  paying, — f35  for  the  inside 
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and  f 40  for  the  corner.  He  didn't  say  whether  it  was  in  cash 
or  trade.  After  this  conversation,  at  Ulch's  request,  both  of 
us  went  over  to  see  Harley.  Harley  did  most  of  the  talking, 
but  he  would  say,  ^Isn't  that  so,  Jim?'  and  Jim  would  agree 
to  it.  He  repeated  what  a  good  investment  the  property  was, 
and  how  well  it  laid,  being  level,  and  about  the  timber  on  it 
and  the  value  of  them." 

The  witness  told  of  having  bought  20  lots  of  Harley, 
through  Ulch,  and  proceeded : 

"Most  of  my  talking  in  regard  to  the  value  of  the  prop- 
erty was  to  Ulch  entirely,  and  when  I  went  to  see  Harley, 
he  merely  repeated,  and  showed  me  pictures  of  property 
around  there,  and  of  the  timber.  After  I  bought  these  20 
lots,  I  had  a  number  of  conversations  with  Ulch.  He  told' 
me  that  he  had  40  lots,  and  he  knew  the  value  of  the  property 
there;  and  I  told  him  I  didn't  know  anything  about  it.  This 
was  before  I  bought  the  20  lots.  After  that,  he  came  down 
there  again,  and  talked  to  me  about  buying  a  quantity  of 
them,  saying  that  he  wanted  to  get  the  agency  here,  and  that 
Harley  wanted  somebody  to  go  in  with  him,  and  he  wanted 
me  to  go  in  with  him,  and  T  told  him  I  could  not  pay  for  it. 
Ulch  had  three  or  four  lots  in  Warrentown,  near  there,  and 
had  been  out  there  several  times,  and  said  he  knew  the 
property  was  worth  more  than  we  were  paying.  He  showed 
me  pictures  at  his  house  and  at  Harley's  room  in  the  Kirk- 
wood.  He  said  the  timber  on  our  property  was  the  same  as 
the  picture.  He  again  told  me  about  how  it  laid  and  the 
timber  on  it,  and  about  the  state  highway  going  through 
there." 

The  witness  then  explained  that  he  was  without  expe- 
rience in  dealing  in  real  estate,  and  that  he  never  went  to  see 
Harley  unless  Ulch  was  with  him. 

"Ulch  knew  that  I  didn*t  know  anything  about  the  value 
of  the  property  out  there,  and  that  T  didn't  know  anything 
about  Astoria  at  all.    I  told  him  I  would  have  to  depend  on 
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his  word  entirely,  because  he  always  investigated  everything 
before  he  went  into  it ;  and  that,  if  he  said  it  was  all  right, 
I  would  go  into  it.  I  would  not  have  purchased  the  20  lotis 
or  gone  into  this  contract  with  Ulch  for  the  purchase  of  a 
one-half  interest  of  170  lots,  except  for  the  representations 
made  by  Ulch  to  me." 

On  the  other  hand,  Heefner  testified,  in  substance,  that 
defendant  was  present  at  one  time  when  Ulch  declared  that 
he  knew  nothing  about  the  property  or  its  value, — that  he 
merely  took  a  chance;  and  that  he  and  Ulch  exchanged  a 
picture  show  for  some  of  these  lots.  Ulch  denied  knowing 
anything  about  the  lots,  save  as  informed  by  Harley,  and 
swore  that  he  had  said  nothing  to  the  contrary  to  defendant, 
and  had  not  said  what  they  were  worth,  or  anything  concern- 
ing timber  growing  thereon,  or  its  value,  or  what  the  lots 
would  sell  for.  He  testified  that,  as  Harley  would  not  take 
defendant's  notes  for  one  half  the  price  of  the  lots,  for  that 
they  were  not  bankable,  he  executed  to  him  nine  notes,  for 
the  aggregate  sum  of  $5,240,  and  conveyed  a  lot  at  a  con- 
sideration of  fl,100,  which  was  worth  $150  more  than  that, 
under  an  arrangement  with  defendant  to  execute  his  notes 
as  he  did  for  an  undivided  one-half  interest  in  the  170  lots; 
and  that  he  paid  the  notes  executed  to  Harle}',  subsequent 
to  their  transfer  by  him;  that  he  had  had  no  arrangement 
with  Harley  for  a  rebate  in  price  or  that  he  should  have  a 
commission,  and  had  received  neither;  and,  in  substance, 
that  defendant  was  the  aggi*essor  in  making  the  purchase. 
The  witness  further  testified  that  he  had  never  seen  the  lots, 
and  had  been  no  nearer  to  them  than  the  railroad  came,  but 
had  been  in  Astoria  three  times,  and  owned  several  lots  in 
Warrentown,  a  suburb  of  and  west  of  Astoria ;  whereas  the 
Astoria  addition  was  east  of  the  city  limits.  The  deposition 
of  Harley  was  taken  and  read  in  evidence,  corroborating 
the  testimony  given  by  Ulch,  though  saying  that  Ulch  stated 
that  he  was  familiar  with  Clatsup  County  (in  which  Astoria 
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is  located)  property  generally^  ''and  had  gone  over  the 
ground  pretty  thoroughly  in  Astoria;''  that  he  knew  the  lo- 
cation of  the  lotS;  but  had  never  seen  them^  and  merely  took 
a  chance.  Defendant  knew  nothing  about  the  turning  in  oi 
the  lot  at  fl^OO  to  Harley  on  the  purchase  price;  and  it 
should  be  added  that  notes  of  f  750  were  disposed  of  by  Har- 
ley  to  a  tenant  of  Ulch's^  and  are  said  to  have  been  satisfied 
by  rents  as  these  became  due  on  his  lease. 

Such  is  the  evidence  in  brief^  though  omitting  many  of 
the  details.  Therefrom  the  jury  might  have  found  that 
the  representations  of  value  and  of  the  timber  growth  and 
its  value  were  made,  as  alleged;  that  this  was  done  to  in- 
duce defendant  to  enter  into  the  arrangement  to  buy,  which 
was  carried  out;  that  the  representations  were  false;  and 
that  defendant  was  ignorant  of  the  facts,  and  relied  on  said 
representations  in  arranging  to  take  a  half  interest  in  the 
lots,  in  pursuance  thereof.  It  may  be  that  both  Harley  and 
Ulch  disputed  the  evidence  on  which  the  finding  must  have 
been  based.  The  circumstance  that  Harley  was  engaged  in 
the  enterprise  of  deceiving  customers  into,  paying  |35  or  |40 
each  for  lots  which  he  must  have  understood,  because  of 
their  location,  if  for  no  other  reason,  were  not  worth  over 
f 2.50  a  lot,  or  what  the  land  would  be  worth  if  not  platted, 
would  not  be  likely  to  commend  his  credibility  to  the  jury. 
This  alone  would  warrant  the  consideration  of  his  testimony 
with  distrust.  Moreover,  the  interest  in  the  deal  manifested 
b^  Ulch,  and  his  advance  on  the  credit  of  Wessel,  can  only 
be  explained  away  on  the  theory  that  he  was  actuated  by 
benevolent  motives  toward  a  relative.  It  is  to  be  observed, 
however,  that  the  tie  was  not  of  blood;  and,  in  any  event, 
relationship,  as  well  as  close  friendship,  is  frequently  made 
use  of  as  an  aid  in  working  on  another's  confidence,  and  the 
invitation  to  ''come  in  on  the  ground  floor"  is  made  with  the 
design  to  make  effective  use  of  the  cellar  below !  The  parties 
hereto  testified  before  the  jurors,  and  the  credibility  of  eaoh 


J 


July  1918]  Ui>CH  V.  Wessbl.  141 

was  peculiarly  for  their  determination,  as  was  that  of  Har- 
ley. 

But  it  is  argued  that  there  was  no  proof  of  scienter. 
Evidently,  counsel  have  overlooked  the  testimony  of  defend- 
ant that  Ulch  told  him  he  "knew  the  value  of  the  property 
there,"  and  *'had  been  out  there  several  times,  and  said  he 
knew  the  property  was  worth  more  than  we  are  paying;'' 
"told  me  about  how  it  laid  and  the  timber  on  it;"  and  was 
aware  of  defendant's  want  of  knowledge,  and  that  he  was  re- 
lying on  what  Ulch  informed  him.  The  circumstance  that 
Ulch  had  been  at  Astoria  several  times  bears  on  the  reasona- 
bleness  of  defendant's  story.  The  jury  might  have  found, 
from  the  evidence  of  declarations  of  knowledge  by  Ulch,  that 
he  did  know  the  values  and  conditions  of  these  lots,  not- 
withstanding his  denial.  If  he  knowingly  made  false  repre- 
sentations, as  alleged,  to  induce  defendant  to  make  the  deal, 
and  the  latter  made  it  in  reliance  thereon,  the  evil  design  or 
purpose  to  defraud  is  quite  naturally  to  be  inferred  there- 
from. Indeed,  when,  in  addition  thereto,  it  appears  that  de- 
fendant was  induced  to  participate  in  paying  15  to  20  times 
the  actual  value  for  the  lots  in  question,  the  inference  of  such 
intent  would  seem  all  but  conclusive.  If  the  fraud  alleged 
was,  in  fact,  perpetrated,  the  purpose  to  be  subserved  is 
not  very  material,  whether  for  gain  or  some  other  object. 
That  a  party,  in  a  deal  like  that  under  consideration,  makes 
a  showing  that  he  paid  in  full  for  the  lots,  is  a  strong  cir- 
cumstance to  be  considered  as  bearing  on  his  good  faith; 
but  it  is  not  conclusive.  Persons  who  engineer  such  transac- 
tions are  likely  to  be  somewhat  astute  in  obliterating  traces 
of  indirection,  and  shield  themselves  as  far  as  to  them  seems 
necessary,  from  detection.  That  one  party  reaps  no  gain, 
but  apparently  only  takes  the  chance  of  loss,  is  not  neces- 
sarily inconsistent  with  findings  that  he  made  misrepresenta- 
tions to  the  other;  that  he  knew  these  to  be  such  when  mak 
ing  them;  and  that  he  so  did  to  induce,  and  did  thereby 
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induce,  the  other  to  part  with  his  property,  or  incur  financial 
obligations  to  his  injury.  This  being  so,  the  mere  failure  of 
defendant  to  show  that  plaintiff  did  not  pay  what  he  under- 
took to  pay  for  the  lots,  or  that  he  was  to  have  something 
biick  from  Harley  of  that  paid,  was  not  fatal  to  his  counter- 
claim. Even  if  plaintiff  did  not  know  the 
-•  ^5^"?'  value  or  condition  of  the  lots  with  reference 

statements.  ^^  trees  growing  or  not  growing  thereon,  the 

evidence  was  such  that  the  jury  might  have 
found  that  he  made  the  representations  as  though  he  did 
know,  and  without  disclosing  that  he  was  speaking  without 
knowledge, — in  other  words,  that  he  made  the  representa- 
tions recklessly,  careless  of  whether  they  were  true  or  false. 
If  so,  he  might  have  been  found  quite  as  much  of  a  deceiver 
as  though  he  had  known  the  falsity  of  his  assertions.  As 
said  in  Serrano  v.  Miller  d  Teasdale  Com,  Co,,  117  Mo.  App. 
185   (93  S.  W.  810,  813)  : 

"In  such  case,  inasmuch  as  the  utterer  has  no  knowl- 
edge on  the  subject  whatever,  it  w^ould  be  impossible  to  es- 
tablish a  scienter  by  proof  showing  that  he  knew  the  repre- 
sentation to  be  false,  for  the  reason  that  no  showing  pro 
or  con  on  the  subject  could  be  made.  Therefore,  the  law 
will  constructively  supply  the  scienter  because  of  the  reck- 
less conduct  of  the  utterer,  for  the  very  good  reason  that  a 
positive  statement  of  fact  implies  knowledge  of  such  fact} 
and,  if  the  party  who  makes  it  has  no  knowledge  upon  the 
subject,  he  is  telling  scienter  what  is  untrue — he  is  affirming 
his  knowledge,  when  in  truth  he  has  no  knowledge  to  affirm." 

See  Davis  v.  Central  Land  Co,,  162  Iowa  269 ;  Haigh  v. 
White  Way  Laundry  Co.,  164  Iowa  143. 

Our  statute  relieves  a  party  from  proving  more  than 
necessary  to  sustain  his  claim  or  defense,  even  though  more 
be  alleged.     The  answer  alleged  that  the  representations 

were  made  with  knowledge  of  their  falsity, 
facta  rappUed      If  thft  evidence  falls  short  of  showing  knowl- 

"^  edgf§    lad   shows   that   the   representatioiis 
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were  made  recklessly,  and  in  disregard  of  whether  true  or 
false,  this  is  within  the  all^ations  of  the  petition ;  and  the 
law  supplies  the  scienter,  on  the  theory  that  he  is  asserting 
knowledge  which  he  did  not  possess.  In  other  words,  the 
deduction  is  with  reference  to  the  intent  to  defraud,  and 
that  was  distinctly  alleged  in  the  counterclaim.  Such  de- 
duction is  no  more  obviated  by  the  circumstance  that  the  al- 
leged perpetrator  of  the  fraud  apparently  made  or  attempted 
to  make  financial  gain,  than  where  knowledge  has  been 
proven. 

We  entertain  no  doubt  in  deciding  that  the  evidence  was 
such  as  to  carry  the  several  issues  to  the  jury,  and  that  there 
is  no  room  for  interference  by  this  court. — Affirmed, 

Preston,  C.  J.,  Evans,  Gaynob,  and  Stevens,  JJ.,  con 
cur. 

Salinger^  J.  (dissenting).  The  defendant  does  allege 
that,  though  plaintiff  knew  defendant  had  no  such  knowledge, 
plaintiff  said  he  knew  the  value  of  certain  lots,  their  condi- 
tion and  surroundings;  that  he  told  this  falsehood  with  in- 
tent to  cheat  defendant ;  that  plaintiff  knew,  when  he  so  af- 
firmed, of  his  personal  knowledge,  that  defendant  had  no 
knowledge  of  the  value  of  the  lots,  and  relied  on  plaintiff; 
that  plaintiff  made  the  false  statement  to  induce  defendant 
to  give  him  the  notes  he  here  sues  on,  and  so  did  induce  de- 
fendant to  give  them;  and  that  the  lots  were  not  what  plain- 
tiff had,  of  claimed  personal  knowledge,  affirmed  them  to  be, 
but,  on  the  contrary,  were  of  practically  no  value. 

I  agree  there  is  a  conflict  over  whether  plaintiff  made 
these  representations ;  that  the  jury  has  resolved  this  conflict 
in  favor  of  the  defendant;  and  that  with  this  finding  we 
cannot  interfere.  But  that  settles  nothing  except  that  plain- 
tiff told  defendant  he  had  personal  knowledge  of  the  value 
of  the  lots,  though  he  knew  he  had  no  such  knowledge;  that 
this  induced  the  giving  of  the  notes ;  and  that  the  lots  were. 


144  Ulch  v.  Wessel.  [184  Iowa 

in  fact,  greatly  leas  valuable  than  plaintiff  represented  thera 
to  be.  Concede  that  this  will  sustain  some  actions  for  deceit, 
will  it  sustain  the  action  here  brought — an  action  which  is 
bottomed  on  knowing  that  the  lots  irere  not  as  represented, 
and  not  on  deceit  by  recklessly  claiming  personal  knowledge 
of  value  when  re])resenter  knew  he  had  no  personal  knowl- 
edge? I  am  not  denying  that  one  who,  with  intent  to  cheat, 
represents  he  has  seen  ore  in  paying  quantities  taken  from  a 
mine,  which  he  has,  in  truth,  never  seen,  may  commit  as 
great  a  fraud  as  if  he  said  there  was  ore  in  such  quantities 
when  he  knew  there  was  no  ore.  One  who  frandulently 
abuses  the  faith  which  believes  that  his  personal  knowledge 
is  a  guaranty,  commits  as  great  .a  wrong,  and  may  do  as 
much  harm,  as  if  he  lied  about  what  he  had,  in  fact,  seen. 
Though  this  is  j^o,  it  should  not  abrogate  the  requirement 
that  proof  must  correspond  to  i)lea.  Though  one  false  pre- 
tense may  be  as  injurious  as  another,  the  chaining  one  is 
not  sustained  by  proving  the  other.  And  so,  a  claim  that 
one  was  cheated  by  a  representation  that  lots  had  certain 
attributes,  made  by  one  who  knew  they  did  not  have  these 
attributes,  is  not  sustained,  though  the  jury  finds,  upon  con- 
flict, that  the  representation  made  was  that  he  had  personal 
knowledge  of  these  attributes,  though  he  knew  he  had  no  such 
knowledge.  That  is  this  case;  and  one  vital  objection  that 
I  have  to  the  opinion  is  its  holding  that  the  two  acts  are, 
in  law,  equivalent;  that  a  plea  of  representing  a  thing  has 
a  certain  quality,  knowing  that  it  has  not,  and  which  plea  is 
not  based  on  cheating  by  a  false  claim  of  personal  knowl- 
edge, is  sustained  by  proof,  not  that  the  representer  knew 
he  lied  about  the  quality,  but  about  knowing  the  quality. 

Now,  while  lying  about  having  personal  knowledge  of 
the  quality  of  a  thing  is  not  the  equivalent  of  lying  about 
the  quality  of  that  thing,  showing  that  one  has  deliberately 
falsified  concerning  having  knowledge  of  the  quality,  and 
that  the  quality  is,  in  fact,  not  what  he  so  affirms  it  to  be. 
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may  raise  an  inference  of  fact  that  he  knew  the  quality  wai 
not  what  he  represented  it  to  be.  And  if  all  we  had  was 
that  defendant  had  falsely  claimed  personal  knowledge,  and 
that  the  thing  spoken  to  was,  in  fact,  not  what  he  said  it  was, 
it  might  well  be  claimed  that  the  jury  could  find  that  de- 
fendant knew  the  lots  were  greatly  less  valuable  than  he  had 
said  they  were.  But  while  such  an  inference  was  raised,  it 
has,  in  my  opinion,  been  conclusively  rebutted;  and  when 
all  was  said,  there  was  nothing  from  which  the  jury  could 
find  the  charged  and  essential  intent  to  defraud.  Grant 
that,  where  one  says  he  knows  the  quality  of  a  thing  when 
he  does  not  know  it,  and  the  quality  is,  in  truth,  not  as  good 
as  he  says  it  is,  a  presumption  arises  that  he  knew  the  qual- 
ity is  not  what'he  said  it  was,  yet  such  presumption  is  not 
stronger  than  is  the  presumption  of  death  from  long-con- 
tinued disappearance.  Suppose  there  be  testimony  that  a 
person  had  disappeared  and  not  been  heard  of  for  many 
years;  also,  testimony  that  said  person  had  frequently  been 
heard  from,  and  within  a  year.  Here  is  sharp  conflict.  If 
that  is  all  there  is,  a  verdict  which  finds  that  the  insured  is 
dead  would  be  sustained.  But  if,  after  these  witnesses  had 
confiicted,  a  man  appeared  in  court,  and  the  party  asserting 
death  should  concede  he  was  the  alleged  dead  man,  would 
we  sustain  a  verdict  against  the  insurer  because  the  record 
exhibited  a  conflict?  Of  course,  we  would  refuse  to  do  so, 
because  of  the  well-settled  doctrine  that,  when  a  naked  pre- 
snmption  of  fact  is  conclusively  n^atived,  there  remains  no 
conflict. 

The  presumption  that  a  deed  found  with  the  grantee 
has  been  duly  delivered,  or  that  statements  in  a  pleading 
filed  by  a  duly  authorized  attorney  are  admissions  of  his 
client,  is  as  strong  as  the  inference  of  scienter  of  which  I 
have  spoken.  Both  the  presumption  of  delivery  and  of  ad- 
missions were  present  in  Schaeffer  v.  Anchor  Mut.  F.  Ins. 
Co.,  113  Iowa  652,  at  656 ;  same  case,  13*  Iowa  205,  at  209. 

Vol.  184  lA.-— 10 
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As  to  one,  the  grantee  testified  that  the  deed  reached  her  aft- 
er the  grantor  had  died.  As  to  the  other,  both  client  and 
lawyer  testified  that  the  statement  was  not  authorized  by  the 
client,  and  put  in  by  the  attorney  in  ignorance  that  what 
was  admitted  was  not  so.  The  claim  was  made  that  these 
presumptions  and  this  testimony  made  a  conflict  for  a  jury. 
But  we  held  against  the  claim,  and  that,  as  matter  of  law, 
such  testimony  overcame  these  presumptions.  The  majority 
has  simply  failed  to  grasp  that  all  conflict  in  this  case  has 
become  utterly  immaterial,  because  resolving  the  conflict  in 
favor  of  the  defendant  merely  raised  a  presumption  that 
plaintiff  was  guilty  of  fraud,  and  that  this  presumption 
was  conclusively  overcome;  wherefore,  despite  this  conflict, 
there  ceased  to  be  a  case  for  a  jury. 

Recklessness  is  not  fraud.  It  is,  at  most,  evidence  which 
raises  a  fact  presumption — makes  an  argument  for  claiming 
— ^that  there  was  an  intent  to  deceive.  It  is  absolutely  im- 
material that  such  recklessness  is,  so  to  speak,  a  badge  of  an 
intent  to  deceive,  if  it  must  be  found  that,  notwithstanding, 
there  was  no  intent  to  deceive.  Whatever  may  constitute 
evidence  of  such  intent,  no  actionable  fraud  is  made  out  un- 
less, when  that  evidence  is  given  due  weight,  it  can  in  reason 
be  believed  therefrom  there  was  a  purpose  to  defraud.  Sup- 
pose one  declare  that  he  knows  a  farm  he  is  selling  contains 
200  acres,  when  he  has  no  knowledge  whatever  of  what  its 
size  is,  and  after  it  is  sold,  it  transpires  that,  when  sold,  it 
contained  300  acres,  which,  the  day  after  the  sale,  shrunk  to 
100  acres,  because  a  river  cut  off  200  acres.  Here  is  your 
case  of  recklessly  false  affirmation,  and  of  ultimate  loss. 
Here  is,  also,  conclusive  proof  that  there  was  no  fraudulent 
intent.  This  illustration  leads  to  the  crux.  Whatever  con- 
flict there  is  here,  there  is  none  over  the  intent  of  the  plain- 
tiff, the  person  charged  with  fraud.  The  evidence  of  his  good 
faith  utterly  demolishes  every  presumption  of  fraud  that 
could  be  raised  upon  resolving  the  conflict  against  him. 


/ 
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That  is  so  unless  one  can  intend  to  cheat  another  by  doing 
what  he  knows  must  injure  him  as  much  or  more  than  the 
other.  That  is  what  must  be  held  to  sustain  the  majority. 
It  concedes  that  the  plaintiff  and  the  defendant  agreed  to 
buy  the  lots ;  that  the  paper  of  defendant  was  not  desired 
by  the  seller,  though  he  was  willing  to  take  that  of  the  plain- 
tiff; that  plaintiff  gave  his  notes  for  what  both  he  and  de- 
fendant bought ;  that  he  took  the  notes  of  defendant  for  the 
half  bought  by  defendant.  It  appears  without  dispute  that 
plaintiff  paid  the  notes  he  gave  for  the  total  purchase, 
and  that  defendant  repaid  this  advance,  to  a  small  extent. 
He  is  released  from  repaying  the  balance,  and  gets  back  all 
he  has  paid.  Why?  Because  plaintiff  "defrauded"  him  into 
^ving  non-bankable  notes  to  cover  a  loan  by  plaintiff, 
made  to  enable  defendant  to  buy  half  the  lots.  Dfefrauded, 
how?  Plaintiff  bought  half  the  lots,  defendant  the  othei 
half;  plaintiff  paid  for  both  halves,  and  took  non-bankable 
notes  for  his  cash.  The  "fraud"  was  that  a  sane  man  desired 
to  cheat  another  by  buying  as  many  worthless  lots  as  the  de- 
frauded one  did,  and  acting  as  banker  for  both,  without 
profit;  that  he  defrauded  himself  to  the  same  extent,  but, 
in  addition,  took  chances  of  losing  twice  as  much  as  his 
"victim."  If  this  plaintiff  was  actuated  by  a  desire  to  cheat, 
he  should  be  relieved  from  the  consequences,  for  being  in- 
sane. 

And  I  am  not  ignoring  that  it  is  no  defense  to  fraud  that 
the  perpetrator  profits  nothing.  If  there  be  fraud  perpetrat- 
ed, one  who  knows  he  can  gain  nothing  has  not  even  the 
sorry  excuse  that  gain  tempted  him.  But,  while  lack  of  gain 
does  not  justify  fraud,  that  the  alleged  perpetrator  knows 
there  can  be  no  profit,  and  that  he  actimlly  will  suffer  the 
greater  loss  if  what  he  says  is  false,  is  most  vital  evidence  on 
whether  a  fraud  was  intended.  The  underlying  reasoning 
has  been  fully  gone  into  in  another  connection.  If  one  ad- 
mitted having  wilfully  killed  another,  it  would  effect  nothing 
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that  he  loved  the  man  whom  he  had  murdered,  and  had 
everything  to  lose  by  his  death.  But  if  there  was  no  evidence 
of  the  killing,  save  that  he  had  opportunity  to  commit  it, 
then  undisputed  evidence  of  such  affection  and  lack  of  mo- 
tive would  be  decisive  for  innocence. 

The  majority  makes  a  jury  question  out  of  whether  one 
who  did  what  he  knew  must  injure  himself  mo^  than  the 
other,  intended  to  defraud  that  other. 

I  do  not  agree  that  the  abstract  rule  that  credibility  is 
for  the  jury  controls  here.  This  rule  does  not  authorize  the 
rejection  of  undisputed  testimony,  when  nothing  can  reason- 
ably be  said  to  affect  credibility.  Of  course,  if  the  jury  could 
find  that  a  material  claim  of  the  plaintiff's  had  no  support 
save  witnesses  who  were  not  credible,  my  premise  fails.  In 
that  case,  the  inference  of  fraud  has  not  been  overcome,  be- 
cause of  the  character  of  the  testimony  by  which  it  is  met. 
The  plaintiff  is  not  impeached  because  he  may  have  been  a 
co-conspirator — a  "capper," —  nor  because  Harley  mo/y  have 
returned  to  plaintiff  all  he  paid — plaintiff  may  have  done 
murder.  The  trouble  is  there  is  as  much  evidence  of  one  as 
of  the  other;  that  is,  none,  of  either.  There  is  none,  unless  it 
be  the  testimony  of  plaintiff  that  he  had  no  arrangement 
with  Harley  for  a  rebate  in  price,  none  for  a  commission,  and 
that  he  had  received  neither.  He  is  not  impeached  because 
he  was  reckless  enough  to  make  a  false  assertion  as  to  which 
he  must  have  known  that,  if  believed  and  acted  upon,  he 
would  be  injured  most  of  all.  Such  assertion  proves  he  i^ 
a  reckless  optimist,  but  not  that  he  is  a  liar.  That  he  was 
taking  the  greater  risk  in  dealing  with  one  who  had  married 
the  sister  of  his  wife,  is  no  impeachment.  There  is  no  pre- 
sumption that  men  deal  crookedly,  because  the  deal  is  with 
a  brother-in-law.  All  that  is  material  in  this  relationship 
is  that  it  made  it  more  reasonable  for  defendant  to  rely  up- 
on what  plaintiff  said.  That  is  all  that  is  effected  by  the  fact 
that  defendant  had  no  knowledge  of  the  value  of  the  lots. 
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That  one  of  the  notes  given  by  plaintiff  was  sold  by  Harley 
to  a  tenant  of  the  plaintiff's  does  not  impeach  plaintiff. 
Neither  is  he  discredited  because  the  jury  was  authorized  to 
reject  the  testimony  of  Harley.  But,  at  all  events,  impeach- 
ment is  of  no  avail  if  what  the  discredited  witness  speaks  to 
is  admitted  to  be  true.  That  is  this  case.  If  every  witness 
for  plaintiff  were  unworthy  of  belief,  the  facts  upon  which 
his  innocence  depends  are  admitted.  He  did  giv6  his  own 
notes  for  the  total  purchase,  he  did  pay  them,  and  all  he 
ever  got  were  the  non -bankable  notes  which  the  majority 
cancels. 

I  think  we  should  reverse,  on  the  ground  that  the  evi- 
dence shows  conclusively  plaintiff  did  nothing  with  fraud- 
ulent intent — did  not  commit  the  fraud  charged.  Defend- 
ant may  not  be  without  remedy,  but  he  should  not  recover 
in  this  suit. 


Lee  Canpield  Lumber  Company,  Appellee,  v.  A.  B.  Hbim- 

BAUQH  et  al..  Appellants. 

MEOHAKIOS'  LIEN:    Bj^ht  to  Lien— Unvarliled  Statament.    An  un- 

1  verilled,  unltemized  statement  will  not  preserve  a  lien  for  a 
subcontractor  beyond  the  expiration  of  the  30  days  from  the 
date  of  the  last  item  of  material,  etc. 

MEOHAKIOS'  LIEN:     Bight  to  Lien— Belated  Filing  of  OUlm.    A 

2  statement  filed  after  the  expiration  of  30  days  from  the  com- 
pletion of  the  building  and  from  the  date  of  settlement  by  the 
owner  with  the  contractor,  without  any  notice  of  such  filing  to 
the  owner,  effects  nothing. 

MEOELANIOS'  LIEN:     Bight  to  Lien— Fraudulent  Delivery  of  Ka- 

3  terial.  Delivery  of  materials  for  the  sole  purpose  of  extending 
the  time  in  which  statement  for  a  lien  may  be  filed,  effects 
nothing. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 

Sbptbmbeb  17,  1918. 
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Action  to  foreclose  a  subcontractor's  lien.  Decree  be- 
low  establishing  the  lien.    The  owner  appeals. — Reversed. 

Tourtelloty  Donnelly  d  Swaby  for  appellants. 

Redmond  d  Stewart,  for  appellee. 

Gaynor,  J. — The  defendant  Nehls  contracted  with  the 
defendant.  Heinbaugh  to  erect  for  him  a  building  on  a  cer- 
tain lot  owned  by  Nehls,  the  building  to  be  completed  on 
the  10th  of  August.  Heinbaugh  constructed  the  building 
under  the  contract.  Before  the  construction  was  begun, 
Heinbaugh  went  to  the  plaintiff,  and  an  estimate  was  made 
of  what  would  be  needed  to  construct  the  building.  There- 
after, on  the  estimate  so  made,  lumber  was  delivered  by 
the  plaintiff  to  Heinbaugh,  to  be  used  in  the  construction 
of  the  building.  This  lumber,  so  delivered,  was  never  paid 
for  by  Heinbaugh.  The  first  delivery  made  by  the  plain- 
tiff was  on  the  8th  day  of  May,  1916;  and,  as  the  build- 
ing progressed,  deliveries  were  made  during  that  month, 
with  but  short  intervals  between  deliveries.  The  last  de- 
livery in  May  was  on  the  22d.  Thereafter,  deliveries  were 
made  during  the  month  of  June.  These  seemed  to  be  small 
items.  The  last  delivery  in  June  was  on  June  17th.  On  July 
26th,  some  moi*e  of  the  material  included  in  the  estimate  was 
delivered  and  used  in  the  building.  Tn  August,  there  were 
two  deliveries:  one  on  the  1st,  and  one  on  the  5th.  This 
was  the  last  delivery  made  by  the  plaintiff  until  the  17th 
day  of  October,  when  two  2x4  8's  were  sent  by  the  plain- 
tiff to  the  defendant's  building,  for  which  a  charge  of  30 
cents  is  made.  This  item  is  in  dispute.  We  shall  refer  to 
this  later. 

On  the  20th  day  of  October,  1916,  plaintiff  filed  a  claim 
for  a  mechanics'  lien.  This  claim,  so  far  as  this  record 
shows,  was  not  verified,  nor  was  any  itemized  statement  at- 
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tached  to  it,  as  required  by  statute.  Due 
*•  M?£?^S'SS  *       notice  was  served  upon  the  defendant  of 

i^iKf:  right  to  ^ 

of  November,  1916,  the  defendant  served  the 
following  notice  upon  the  plaintiff: 

'*  Whereas,  on  the  20th  day  of  October,  1916,  you 
filed  a  purported  mechanics'  lien  against  Lot  4,  Block  21, 
Bever  Park  Addition  to  Cedar  Rapids,  Iowa,  belonging  to 
me.  You  are  therefore  hereby  notified  and  demand  is  here- 
by made  upon  you  that  you  commence  action  to  foreclose 
your  claim  for  mechanics'  lien  in  accordance  with  the  stat- 
ute in  such  cases  made  and  provided. 

"Signed  this  14th  day  of  November,  1916." 

No  action  was  commenced  to  foreclose  the  lien  claimed 
under  this  filing,  or  in  pursuance  of  the  notice  aforesaid. 

On  the  16th  day  of  November,  1916,  the  plaintiff  filed 
anoth^  proper  statement  for  a  mechanics'  lien  duly  veri- 
fied and  duly  itemized;  but  no  notice  was  ever  served  on 
the  defendant,  as  required  by  statute,  of  the  filing  of  this 
claim. 

On  the  22d  day  of  December,  1916,  plaintiff  commencetl 
this  action  to  establish  and  foreclose  this  lien.  Neither 
of  these  claims  was  filed  in  time  to  preserve  the  lien,  if  the 
la.st  item  furnished  by  the  plaintiff  was  on  the  5th  day  of 
August,  for  the  reason  that  more  than  30  days  intervened 
between  the  date  of  the  last  item  and  the  filing.  See  Cedar 
Rapids  S.  d  D,  Co,  v.  Eeiribangh,  183  Iowa  1236,  and  cases 
therein  cited.  That  case  involved  the  same  building  and 
the  same  contract  between  Heinbaugh  and  Nehls.  Many 
questions  of  law  necessary  to  the  decision  of  this  case  are 
considered  there. 

The  filing  on  October  20,  1916,  was  not  effectual,  under 
the  statute,  to  create  any  lien  in  favor  of  the  plaintiff,  or 
to  preserve  any  lien  then  existing,  even  if  it  had  been  filed 
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within  time,  for  the  reason  that  it  was  not  verified.  The 
statute  provides  (Section  3092  of  the  Code,  1897)  : 

"Every  person,  whether  contractor  or  subcontractor, 
who  wishes  to  avail  himself  "of  the  provisions  of  this  chap- 
ter, shall  file  with  the  clerk  of  the  district  court  of  the  coun- 
ty in  which  the  building  *  *  *  to  be  charged  with  the  lien 
is  situated,  a  verified  statement  •  *  *  of  the  demand  due 
him,  ♦  ♦  *  setting  forth  the  time  when  such  material  was 
furnished  *  •  *  and  when  completed,  and  containing  a  cor- 
rect description  of  the  property  to  be  charged  with  the  lien." 

Code  Section  3089  provides: 

"Every  person  who  shall  do  any  labor  upon,  or  furnish 
any  materials  ♦  *  *  for  any  building  •  •  ♦  upon  complying 
with  the  provisions  of  this  chapter,  shall  have  for  his  labor 
done,  or  material  •  •  •  furnished,  a  lien." 

The  lien  is  dependent  upon  a  compliance  with  these 
statutes.  It  is  a  statutory  lien,  that  comes  to  the  plaintiff 
only  upon  compliance.  The  statute  gives  the  lien  for  the 
statutory  period.  After  that,  if  it  is  to  be  preserved,  a 
claim  must  be  filed  as  the  statute  requires,  duly  verified  and 
duly  itemized,  and  notice  must  be  served  upon  the  owner 
of  the  filing  of  the  claim.  At  the  expiration  of  30  days, 
the  statutory  lien  expires.  The  lien  that  comes  to  the 
plaintiff,  if  it  is  to  be  preserved  after  that  time,  can  only 
be  preserved  by  a  compliance  with  that  statute.  That  it  is 
necessary  that  there  be  a  verification  in  order  to  make  the 
lien  effectual,  see  Lamb  d  Son  v,  Hanneman,  40  Iowa  41; 
Hug  V,  HintrageTy  80  Iowa  359 ;  Wetmore  v.  Marsh,  81  Iowa 
677;  McOilUvary  Bros.  v.  Ca^e,  107  Iowa  17.  It  is  apparent, 
therefore,  under  these  authorities,  that  the  filing  of  the 

first  claim  did  not  preserve  for  the  plain- 
tiff a  lien  after  the  expiration  of  30  davs. 

2.  Mbchakicb'  *^ 

libk:  rtsrbt  to     The  second  claim  for  a  lien  was  not  filed 

Hen :   belated 

fliing  of  claim,     ^^jntil  the  16th  of  November.    As  to  this, 

the  plaintiff  failed  to  comply  with  the  stat- 
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ute^  for  the  reason  that  he  served  no  notice  of  the  filing  of 
it,  as  required  by  the  Statute.  The  notice  required  by  the 
statute  is  notice  that  a  claim  for  a  lien  has  been  filed,  and 
this  is  essential  to  complete  the  right  to  a  lien  under  the 
statute.  The  filing  of  the  first  claim  for  the  lien  was  in- 
effectual. The  giving  of  the  notice  gave  it  no  life.  How- 
ever, plaintiff  is  not  relying  upon  his  October  filing  in  this 
suit  for  his  lien.  He  is  relying  upon  the  filing  in  November. 
Of  the  filing  of  this  claim,  as  said  before,  no  notice  was 
given.  The  fact  that  the  defendant  knew  that  the  plain- 
tiff was  claiming  a  lien,  the  fact  that  the  plaintiff  knew 
that  the  material  had  not  been  paid  for,  does  not  supply 
the  requirements  of  the  statute.  On  the  15th  day  of  Au- 
gust, the  building  was  completed.  On  the  18th  of  Sep- 
tember, the  defendant  Nehls  settled  with  the  principal  con- 
tractor, Heinbaugh,  and  paid  him  in  full.  At  the  time 
of  the  filing  of  these  claims,  there  was  nothing  in  the 
hands  of  the  owner  subject  to  a  lien.  So,  assuming  that 
the  last  item  was  furnished  on  the  5th  of  August,  under 
no  theory  would  the  plaintiff  be  entitled  to  a  lien. 

It  is  claimed,  however,  that,  on  the  17th  of  October, 
after  the  building  was  completed,  after  the  plaintiff  had 
made  out  a  statement  of  its  claim  against  Heinbaugh  and 

delivered    it   to    Heinbaugh,    and    after    it 

3   Mechanics'         had  taken  from  Heinbaugh  an  order  on  the 

uSn'i'frand*-  ***     defendant  for  the  amount  shown  by  its  bill 

of  material.         against  Heinbaugh,   it   delivered   two   2x4 

8's,  under  its  contract  with  Heinbaugh,  to 
be  used  in  the  building.  It  is  conceded  that  this  was  not 
in  the  estimate  originally  made.  It  is  claimed  that,  on 
the  17th  of  October,  Heinbaugh  ordered  the  plaintiff  to 
send  this  material,  with  some  shiplap  which  is  not  included 
in  plaintiff's  itemized  claim  filed,  to  the  premises  and  de- 
liver it  there;  and  it  is  claimed  that  this  delivery  has 
the  effect  of  extending  the  account  to  October  17th,  that  the 
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last  item  delivered,  therefore,  was  ou  October  17th,'  and  that 
the  30  days  would  start  to  run  from  that  time.  It  would 
be  profitless  to  set  out  the  evidence  upon  this  point.  It 
is  plain  in  this  record  that  this  delivery  of  30  cents'  worth 
of  material  at  the  premises  was  not  by  the  order  of  Hein- 
baugh  to  be  used  in  the  building,  but  for  the  sole  puipose 
of  extending  the  time  in  which  to  file  the  lien.  We  have, 
therefore,  no  hesitancy  in  saying  that  it  was  not  a  good- 
faith  delivery  under  the  <^on tract.  Under  no  theory  of  fact 
or  law  is  the  plaintiff  entitled  to  the  relief  prayed  for. 

The  decree  appealed  fi*om  as  to  the  defendant  Nehls  is, 
therefore,  reversed,  with  directions  to  the  court  below  to 
enter  a  judgment  and  decree  dismissing  plaintiff's  petition, 
in  SO  far  as  he  seeks  to  establish  a  mechanics'  lien  against 
the  property  in  question ;  or  the  defendant  may  have  that 
relief  in  this  court,  at  his  election. — Reversed. 

Presix)n,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Independent  Van  &  Storage  Company,  Appellee,  v.  Iowa 
Mercantile  Company,  Appellee;  F.  H.  Kluss,  Inter- 

venor  and  Appellant. 

COBPOBATIONS:  Subscriptions  to  Stock — ^Beacission  for  Ftaud— 
Burden  of  Proof.  A  fraud-induced  subscription  for  the  stock  of 
a  corporation,  due  diligence  being  shown,  may  be  rescinded, 
even  after  the  corpr'ratlon  has  become  insolvent  and  has  passed 
into  the  hands  of  a  receiver,  unless  it  is  made  to  appear,  by 
those  opposing  the  rescission,  that  obligations  have  been  cre- 
ated in  reliance  on  such  subscription,  and  that  «uch  obligations 
remain  unpaid. 

Appeal  from  Limi  District  Court. — Milo  P.  Smith^  Judge. 

September  17,  1918. 
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Action  by  a  stockholder  to  rescind  a  subscription  for 
stock,  and  recover  notes  delivered  and  money  paid  on  the 
subscription.  Decree  in  the  court  below  dismissing  plain- 
titf's  petition.     Plaintiff  appeals. — Reversed. 

Redmond  d  Stewart,  for  appellant. 

Crissman  d  Linville,  and  Powell  d  Rohhins,  for  appel- 
xees. 

Gaynob,  J.— On  the  10th  day  of  July,  1916,  defendant 
the  Iowa  Mercantile  Company  was  a  corporation  and  a  go- 
ing concern.  On  that  day,  one  of  its  duly  authorized  agents 
solicited  the  intervenor,  Kluss,  to  purchase  stock  in  the 
company.  In  pursuance  of  the  solicitation  and  representa- 
tions and  statements  made  by  this  agent,  the  intervenor 
made  an  application  to  the  company  for  stock,  in  the  fol- 
lowing words  and  figures: 

"Application  for  membership  in  Iowa  Mercantile  Com- 
pany, Cedar  Rapids,  Iowa.  Class  B  stock,  ^60.00.  Class 
A  stock,  130.00.  Original,  to  be  Filed  at  the  Company's 
office. 

"Date  7-10-1916. 

"I  hereby  subscribe  for  five  shares  of  Class  B  stock 
of  the  Iowa  Mercantile  Company,  for  which  I  agree  to  pay 
?,SOO.O0,  as  follows :  If  100.00  this  day,  and  $200.00  October  20, 
1916.  Upon  acceptance,  this  application  becomes  a  con- 
tract equally  binding  upon  both  parties  hereto. 

"Name,  P.  H.  Kluss. 

"Address,  Luzerne,  la. 

"Occupation,  Farmer  and   Stock  Buyer. 

*T^his  application  written  by  J.  M.  Thomas. 

"Accepted Mgr.  Stock  Sales  Department.'- 

On  the  receipt  of  this  application,  the  company  issued 
to  the  intervenor  five  shares  of  Class  B  stock,  upon  receipt 
of  which  the  intervenor  executed  and  delivered  to  the  com- 
pany his  two  promissory  notes  of  f  100  each,  and  paid  to 
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the  company  f  100  in  cash,  as  stipulated  in  the  contract. 
On  the  7th  day  of  September  following,  the  Mercantile 
Company  being  insolvent,  a  receiver  was  appointed,  to  take 
charge  of  its  affairs.  We  take  it  that  the  receiver  was  ap- 
pointed in  the  suit  instituted  by  the  Independent  Van  & 
Storage  Company  against  the  Mercantile  Company.  After 
the  receiver  had  been  appointed,  and  on  the  13th  day  of 
October,  1916,  Kluss  intervened  in  said  action.  In  his  pe- 
tition of  intervention,  he  alleges:  That  he  was  induced  to 
subscribe  for  the  stock  through  the  fraudulent  representa- 
tions of  the  agent  of  the  Mercantile  Company;  that  the 
agent  represented  that  the  company  was  prospering,  and  in 
a  thriving  condition,  and  that,  during  the  month  of  June, 
1916,  its  earnings,  above  and  over  all  expenses,  were  in  the 
sum  of  approximately  20  per  cent  of  the  capital  stock ;  that 
it  had  existing  contracts  with  western  fruit  dealers,  and 
had  plans  under  way  whereby  storage  facilities  were  to  be 
had,  to  take  advantage  of  its  contracts  with  western  fruit 
dealers;  that  it  would  be  able  to  handle  western  fruit  at 
a  great  profit  and  advantage  to  its  stockholders,  and  that 
it  could  and  would  sell  to  its  stockholders  coal  and  flour 
and  other  staple  merchandise  for  less  money  than  said  mer- 
chandise could  be  obtained  elsewhere.  The  intervenor  al- 
leged that  these  representations  were  all  false  and  were 
known  to  be  false;  that  he  believed  them  to  be  true,  relied 
upon  them,  and  was  induced  to  purchase  the  stock,  pay  his 
money,  and  execute  the  notes  in  controversy.  He  further 
alleged,  in  an  amendment  to  his  petition,  filed  October  25th, 
that  the  notes  and  money  are  now  in  the  hands  of  the  re- 
ceiver of  the  company;  that  he  promptly  and  diligently, 
upon  learning  of  the  false  and  fraudulent  representations, 
rescinded  said  transaction,  by  filing  his  petition  of  inter- 
vention herein;  that  he  brings  and  tenders  the  stock  cer- 
tificate for  cancellation.  Intervenor  further  says  that  no 
rights  of  bona-fide  creditors  have  supervened,  nor  had  any 
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credit  been  extended  on  account  of  said  subscription,  nor 
on  account  of  the  money  aAd  notes  received  by  the  Mercan- 
tile Company  from  this  intervenor. 

To  this  petition,  the  receiver,  in  answer,  said:  That 
he  admits  the  insolvency  of  the  company,  as  pleaded ;  admits 
that  he  is  in  possession  of  the  notes  in  controversy,  amount- 
ing to  1200,  and  that  the  notes  were  given  in  pursuance  of 
the  written  subscription  of  the  intervenor  for  capital  stock ; 
denies  that  no  rights  of  bona-fide  creditors  have  accrued 
since  the  making  of  said  note;  and  denies  that  no  credits 
have  been  extended  on  account  of  said  note  and  the  sub- 
scription for  said  stock;  and  alleges  that  the  intervenor 
is  not  entitled  to  the  relief  demanded. 

On  the  5th  day  of  May,  1917,  the  said  cause  coming 
on  for  hearing  on  the  petition  of  intervention,  and  the  par- 
ties appearing  by  their  respective  counsel,  there  was  filed  in 
said  cause  the  following  agreed  statement  of  f^cts: 

(1)  That,  in  soliciting  the  intervenor  to  subscribe  for 
stock  in  the  Iowa  Mercantile  Company,  the  agent  of  said 
company  made  representations  as  to  the  conditionij  and 
property  rights  of  said  company,  untrue  and  false  in  fact. 

(2)  That  said  representations  were  made  with  the  pur- 
pose and  intent  of  inducing  the  intervenor  to  subscribe  for 
stock  and  to  give  his  promissory  notes  therefor,  aggregating 
1200,  and  f  100  in  cash. 

(3)  That  the  intervenor  was  induced  by  said  false  rep- 
resentations to  make  the  subscription  made,  believing  said 
false  representations  to  be  true. 

(4)  That  said  representations  were  made,  the  subscrip- 
tion entered  into,  and  the  notes  and  cash  delivered  on  the 
10th  day  of  July,  1916,  and  application  was  made  for  ap- 
pointment  of  a  receiver  for  said  company,  and  receiver  ap- 
pointed on  the  7th  day  of  September,  1916. 

(5)  That  the  two  promissory  notes  given  by  the  inter- 
venor in  subscription  for  stock  in  said  company,  for  the  sum 
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of  ?100  each,  are  now,  and  have  l>een  at  all  times  hitherto, 
in  the  hands  of  the  receiver. 

(0)  That  the  petition  of  intervention  of  intervenor 
was  filed  herein  and  notice  given  on  or  about  the  25th  day 
of  Octol>er,  1010,  asking  the  relief  of  rescission  of  his  sub- 
scription and  cancellation  of  said  notes,  and  return  of  the 
JlOO  'cash  payment. 

(7)  That  the  character  and  effect  of  the  false  repre- 
sentations were  such  that,  in  law,  they  would  furnish  the 
basis  and  warrant  judgment  and  decree  of  a  court  of  equity, 
adjudging  rescission  of  the  subscription  and  cancellation 
of  the  promissory  notes  and  the  return  of  the  cash  payment, 
if  action  therefor  had  been  instituted  against  Iowa  Mercan- 
tile Company  before  and  prior  to  the  application  for  and 
the  appointment  of  the  receiver. 

(8)  That  the  foregoing  facts  are  submitted  for  judg- 
ment of  law  applicable  thereto. 

No  further  evidence  was  introduced.  Thereupon,  the 
case  was  submitted  to  the  court,  and  judgment  entered  dis- 
missing plaintiff's  petition. 

Upon  the  record  thus  made,  it  is  apparent  that,  if  in- 
tervenor's  suit  was  prosecuted  against  the  Mercantile  Com- 
pany,  he  would  be  entitled  to  the  relief  prayed  for.  If  the 
interests  of  the  Mercantile  Company  alone  were  involved, 
the  relief  prayed  for  could  readily  be  given.  The  record 
shows,  however,  that  the  Mercantile  Company  is  a  corpora- 
tion; that  it  is  insolvent  and  in  the  hands  of  a  receiver; 
that  the  suit  bv  this  intervenor  was  not  commenced,  nor 
was  any  action  taken  to  rescind  and  to  recover  back  the 
property  in  controversy,  until  after  the  affairs  of  the  com- 
pany had  passed  into  the  hands  of  the  receiver. 

A  stockholder  sustains  a  threefold  relation :  (1)  to  the 
corporation  as  a  legal  entity;  (2)  to  his  fellow  stockhold- 
ers; (3)  to  the  creditors  of  the  corporation.  The  capital 
is  supplied,  not  by  the  artificial  entity  known  as  the  corpo- 
ration, but  by  its  stockholders.     This  capital  is  supplied 
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for  the  purpose  of  carrying  ou  the  enterprise,  and  is  a  fund 
to  which  the  creditors  of  a  coi*poration  have  a  right  to  re- 
sort ;  and,  while  it  exists,  affords  them  protection  in  extend- 
iBg  credit  to  the  corporation.  The  artificial  entity  exists 
mainly  for  the  benefit  of,  and  is  governed  and  controlled  by, 
the  stockholders,  through  officers  elected  by  them.  The  le- 
gal control  of  any  stockholder  is  measured  by  the  number 
of  shares  of  stock  held  by  him,  representing,  as  it  does,  the 
amount  contributed  by  him  to  the  capital  stock  of  the 
company.  If  any  unpaid  stock  is  issued,  the  holder  of  the 
stock  is  liable  to  the  company  for  the  amount  of  the  un- 
paid balance,  and  this  liability  is  an  asset  in  the  hands  of 
the  corporation,  and  is  an  asset  to  which  creditors  may 
look  for  the  satisfaction  of  their  claims  against  the  corpo- 
ration. When  liability  has  been  assumed  by  a  shareholder 
to  a  corporation  for  stock  delivered,  that  liability  is  an 
asset  in  the  hands  of  the  corporation,  and  may  be  so^d  or 
assigned  like  any  other  chose  in  action,  and,  upon  a  general 
assignment  for  the  benefit  of  creditors,  passes  to  the  as- 
signee, like  any  other  chose  in  action  held  by  the  corporation. 
It  is  subject  to  attachment  by  creditors  of  the  corporation, 
and  may  be  reached  by  attachment  process,  to  the  same  ex- 
tent as  other  claims  belonging  to  the  corporation.  It  fol- 
lows, therefore,  that  it  is  an  asset  that  passes  to  the  re- 
ceiver upon  his  appointment, — an  asset  held  by  the  receiver 
for  the  benefit  of  creditors  of  the  defunct  concern. 

When  a  corporation  becomes  insolvent,  and  action  is 
b^^n  to  wind  up  its  affairs,  its  entire  property,  including 
unpaid  subscriptions  to  its  capital  stock,  passes  to  the  re- 
ceiver, and  becomes  a  fund  for  the  payment  of  its  debts. 
The  so-called  English,  or  trust,  doctrine  can  be  invoked 
onlv  when  the  corporation  has  become  insolvent,  and  passes 
into  the  hands  of  the  receiver  for  the  winding  up  of  its  af- 
fairs. While  it  remains  a  going  concern,  and  has  posses- 
sion and  management  of  its  property,  its  creditors  sustain 
the  same  relationship  to  its  assets  as  do  the  creditors  of 


160    Independent  V.  &  S.  Co.  v.  Iowa  M.  Co.    [184  Iowa 

individuals.  If  one  is  induced  to  purchase  stock  in  a  cor- 
poration through  fraud  practiced  upon  him,  he  may  re- 
scind the  contract  of  purchase  and  recover  what  he  has 
paid,  upon  the  same  showing  that  would  be  required  of 
him  in  the  purchase  of  property  from  an  individual.  Hid 
rights  would  not  be  changed  by  the  corporate  character  of 
the  other  contracting  party.  If  he  has  become  a  stock- 
holder, and  is  holding  stock  with  unpaid  subscription,  he 
is  a  debtor  to  the  corporation  to  the  extent  of  the  unpaid 
subscription.  This  debt  is  as  much  a  fund  to  which  cred- 
itors have  a  right  to  look,  and  is  just  as  much  an  asset  for 
the  benefit  of  the  creditors,  as  any  of  the  tangible  property 
of  the  corporation.  Upon  insolvency,  the  receiver  takes 
this  obligation  as  an  asset  for  the  benefit  of  creditors. 
The  receiver  represents  the  creditors  and  the  stockholders. 
In  Sq^nger  v.  Upton,  91  U.  S.  56,  60,  it  was  said : 

"The  capital  stock  of  an  incorporated  company  is  a 
fund  set  apart  for  the  payment  of  its  debts.  *  *  *  It  is 
publicly  pledged  to  those  who  deal  with  the  corporation  for 
their  security.  Unpaid  stock  is  as  much  a  part  of  this 
pledge,  and  as  much  a  part  of  the  assets  of  the  company, 
as  the  cash  which  has  been  paid  in  upon  if 

It  has  been  said  that  one  of  the  objects  of  fixing  the 
capital  of  a  corporation  by  its  charter  at  a  definite  amount 
is  to  provide  a  fund  to  pay  the  company's  legal  obligations, 
and  to  secure  those  who  may  give  it  credit.  In  England, 
because  of  peculiar  statutory  enactment,  the  courts  gen- 
erally hold  that,  after  insolvency,  and  after  proceedings 
have  been  instituted  to  wind  up  the  affairs  of  a  corporation, 
and  a  receiver  has  been  appointed,  all  the  assets  of  the  de- 
funct corporation  become  a  trust  fund  in  the  hands  of  a  re- 
ceiver for  the  benefit  of  all  the  creditors;  and  that,  though 
the  right  of  a  defrauded  stockholder  to  rescind  his  con- 
tract of  subscription  and  recover  what  he  has  paid,  ex- 
isted in  its  full  force  before  the  institution  of  the  proceed- 
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iiigs  to  wind  up  the  affairs  of  the  corporation,  yet,  unless 
he  took  steps  to  rescind  his  contract  and  recover  his  money 
before  the  proceedings  in  insolvency  were  instituted,  he  was 
remediless.  He  had  pledged  it  to  the  corporation  for  the 
benefit  of  its  creditors;  and,  after  insolvency  and  proceed- 
ings in  insolvency  had  been  instituted,  the  equities  of 
creditors  became  greater  than  the  equities  of  the  defrauded 
subscriber.  Equity,  therefore,  as  against  the  creditors, 
gave  him  no  relief.  The  doctrine  has  not  been  adopted  in 
its  fullness  in  this  country.  Upon  that  proposition,  courts 
have  divided,  some  of  them  holding  that,  if  the  fraud  was 
clearly  proven,  and  he  was  not  guilty  of  any  laches  in  dis- 
covering the  fraud,  and  acted  promptly  upon  discovering 
the  fraud,  equity  would  not  deny  him  the  right  to  rescind 
and  recover  that  of  which  he  had  been  defrauded.  This  is 
durely  equitable  and  just,  when  it  is  not  made  to  appear 
that  there  are  claims  to  be  satisfied,  out  of  the  assets  of 
the  company,  that  came  into  existence  in  reliance  upon  this 
as  an  asset. 

We  gather,  from  this  record,  that  the  plaintiff  in  this 
suit,  the  Independent  Van  &  Storage  Company,  commenced 
an  action  on  account  against  the  Iowa  Mercantile  Company. 
The  time  when  this  suit  was  commenced  does  not  definitely 
appear.  Certain  of  the  stockholders  of  the  Mercantile  Com- 
pany appeared  in  that  suit,  and,  on  the  7th  day  of  Septem- 
ber, 1916,  filed  a  petition,  alleging,  among  other  things, 
tliat  the  defendant  company  was  organized  on  May  1,  1915 ; 
that  its  officers  were  grossly  mismanaging  the  company; 
that  the  defendant  was  insolvent;  that  it  was  owing  cred- 
itors about  158,000  for  merchandise.  On  the  same  day,  the 
receiver  was  appointed,  and,  on  the  9th  of  October,  1916, 
he  made  application  for  an  order,  stating  that,  in  his  opin- 
ion, the  affairs  of  the  company  should  be  wound  up  as 
speedily  as  circumstances  would  permit;  that  many  of  the 
assets  of  the  company  in  the  hands  of  the  receiver  and  un- 
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disposed  of,  are  groceries  and  meats;  that  numerous  notes 
given  for  the  stock  of  said  company  are  long  past  due 
and  unpaid;  and  asking,  among  other  things,  that  he  be 
directed  and  authorized  and  empowered  to  collect  the  notes 
in  his  hands,,  either  with  or  without  suit.  On  the  same 
day,  the  court  made  an  order  that  he  collect  the  notes  and 
accounts  of  the  Iowa  Mercantile  Company,  either  by  suit 
or  otherwise,  as  it  may  seem  to  him  advisable,  and  that 
the  affairs  of  the  company*  be  wound  up  with  such  reason- 
able speed  as  circumstances  would  permit.  On  the  13th 
of  October,  this  intervenor  filed  his  petition  hereinbefore 
referred  to. 

The  facts  supporting  inten^enor's  contention  are  found 
in  the  record  as  follows: 

(1)  On  the  10th  day  of  July,  1916,  the  intervenor  was 
induced  to  subscribe  for  certain  stock  in  the  defendant 
company,  by  reason  of  false  and  fraudulent  representa- 
tions made  by  the  agent  of  the  company  which  were  suffi- 
cient to  warrant  a  court  of  equity  in  rescinding  the  con- 
tract of  subscription,  cancelling  the  notes,  and  directing 
the  return  of  the  money  paid  upon  the  subscription. 

(2)  That  certificates  of  stock  were  issued  to  the  inter- 
venor, in  pursuance  of  his  application. 

(3)  Some  time  after  that — the  date  of  which  does  not 
appear — the  Independent  Van  &  Storage  Company  com- 
menced an  action  against  the  Mercantile  Company. 

(4)  On  September  7,  1916,  seven  of  the  stockholders  of 
the  Mercantile  Company  appeared  in  that  action,  and  al- 
leged that  the  company  was  being  mismanaged  by  its  offi- 
cers, and  was  insolvent,  and  was  largely  indebted  for  mer- 
chandise, and  prayed  for  the  appointment  of  a  receiver. 

(5)  A  receiver  was  then  appointed,  who  took  charge  of 
the  assets  of  the  company. 

(6)  Thereafter,  on  the  9th  day  of  October,  the  receiver 
made  an  application  to  wind  up  the  affairs  of  the  company, 
and  on  the  same  dav,  an  order  was  made  to  that  effect. 
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(7)  On  the  13th  of  October  following,  this  intervenor 
filed  his  petition  asking  his  subscription  for  stock  cancelled, 
oflfering  to  return  the  certificate  of  stock,  and  praying  for 
an  order  on  the  receiver  to  return  to  him  the  notes  and 
money  given  as  a  consideration  for  the  stock. 

There  is  no  affirmative  showing  as  to  when  the  plaintiflf 
discovered  the  fraud  upon  which  he  predicated  his  right  to 
rescind  this  contract.  There  is  no  express  showing  as  to 
what  diligence  he  exercised  in  an  effort  to  discover  the 
fraud.  There  is  no  showing  whether  or  not  the  indebted- 
ness against  the  corporation,  or  any  of  it,  accrued  before  or 
after  plaintiff's  subscription.  There  is  no  proof — no  show- 
ing made — as  to  when  the  company  became  insolvent.  The 
only  statement  is  that  it  was  insolvent  on  the  7th  day  of 
September,  1916.  There  is  no  showing  as  to  its  available 
assets  or  liabilities.  The  English  rule  is  discussed  by  Jus- 
tice Ladd  in  Hinkley  t\  Sac  Oil  d  P.  L.  Co.,  132  Iowa  396. 
Upon  a  careless  reading,  it  would  seem  to  be  approved ;  but 
in  that  case  the  rescission  was  made  before  the  proceedings 
had  been  commenced  to  wind  up  the  affairs  of  the  corpora- 
tion, for  it  is  said : 

''Nor  does  it  appear  that  any  proceedings  in  insolvency 
had  been  commenced,  or  that  it  had  committed  any  act  of 
insolvency." 

It  did  not,  in  that  case,  even  appear  when  the  company 
became  insolvent.  The  rule  was  recognized  that,  if  the 
defrauded  stockholder  is  diligent  in  discovering  and  repudi- 
ating the  fraud,  insolvency  will  not  defeat  his  right  to  re- 
scind. The  English  rule  is  also  discussed  in  Johnson  v, 
Morgan,  178  Iowa  577.  The  right  to  rescind,  upon  a  show- 
ing of  diligence  to  discover  the  fraud  and  repudiate  the 
contract,  was  recognized. 

The  time  intervening  between  the  subscription  and  the 
filing  of  the  petition  for  the  appointment  of  receiver  was 
less  than  60  days.     The  character  of  the  deceit  practiced 
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upon  plaintiff  to  induce  him  to  take  the  stock  would  have 
the  effect  of  lulling  the  ordinary  man's  mind  into  a  feeling 
of  security.  There  was  nothing  to  suggest  inquiry.  With- 
in less  than  five  weeks  after  the  filing  of  the  petition  for 
the  appointment  of  a  receiver,  the  intervenor  filed  his  peti- 
tion to  rescind  and  recover.  To  defeat  plaintiff,  we  must 
be.  able  to  say,  from  this  record,  that  he  was  lacking  in 
diligence,  from  the  mere  fact  that  he  did  not  discover  the 
fraud  and  repudiate  his  contract  sooner.  We  must  be  able 
to  say  that  there  are  claims  in  the  hands  of  the  receiver  to 
be  satisfied  out  of  the  assets  that  accrued  after  the  plain- 
tiff had  obligated  himself  as  a  stockholder.  The  only  rea- 
son why  equity  should  estop  the  plaintiff  from  recovering 
the  notes  and  money  out  of  which  he  had  been  defrauded, 
is  that  the  rights  of  innocent  persons  have  intervened,  and 
that  it  would  be  inequitable  against  them  to  allow  him  to 
withdraw  from  the  receiver  the  property  received  by  the 
company,  though  fraudulently  received.  The  theory  upon 
which  the  equitable  rule  rests,  is  that,  where  one  of  two 
innocent  persons  must  suffer,  the  one  who  created  the  con- 
dition which  led  the  other  to  his  harm,  must  suffer.  So 
it  follows  that,  if  the  plaintiff  acted  diligently  in  discov- 
ering the  fraud  and  repudiating  the  obligation  as  soon  as 
the  fraud  was  discovered,  he  certainly  has  been  guilty  of 
no  wrong.  Unless  it  affirmatively  appears  that  he  was 
guilty  of  legal  wrong,  there  is  no  principle  of  equity  that 
will  estop  him  from  asserting  his  right.  As  between  him 
and  the  corporation,  he  had  a  right  to  retire  from  the  con- 
tract because  it  was  fraudulently  obtained.  He  had  a  right 
to  retire,  upon  returning,  or  offering  to  return,  what  he 
had  received.  The  record  does  not  even  suggest  a  lack  of 
diligence,  either  in  discovering  the  fraud  or  repudiating 
the  contract;  and  there  is  no  showing  that  anyone  has  been 
misled. 

It  may  be  claimed  that  the  burden  was  on  the  inter- 
venor to  show  that  there  are  no  creditors  whose  claims  ac- 
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cmed  after  he  had  pledged  himself  as  a  stockholder;  but 
we  think  that,  in  a  case  snch  as  we  have  here,  where  it  af- 
firmatively appears  that  the  plaintiff  has  done  no  wrong, 
and  is  insisting  only  on  what  is  his  legal  right,  he  should 
not  be  defeated  except  upon  a  showing  that  some  innocent 
person  will  suffer  by  a  recognition  of  his  right. 

Upon  the  whole  record,  we  think  the  court  erred  in  dis- 
missing plaintiff's  petition,  and  that  the  plaintiff  is  en- 
titled to  the  relief  prayed  for  under  this  record;  and  the 
cause  is  reversed,  with  direction  to  enter  decree  as  herein 
indicated ;  or,  on  the  election  of  intervener,  a  decree  may  be 
entered  in  this  court. — Reversed. 

Prbston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


In  re  Estate  of  Lois  G.  Stuart. 

German  Evangelical  Peace  Association,  Appellant,  v. 

W.  A.  Arnold  et  al..  Appellees. 

WIIX0:     Oonjrtractloii — Extrinsic  Evidence.     Extrinsic  evidence  is 

1  admissible  to  identify  an  indefinitely  described  legatee.  So  held 
as  to  conflicting  church  claimants. 

APPEAIt  AND  EBBOB:  QaesUons  of  Fact,  Etc. — ^Ideotity  of  IiOga- 

2  tee.  Wholly  unsupported  findings  by  the  trial  court  in  a  law 
action  will  be  set  aside  on  appeal.  So  held  as  to  the  Identity 
of  a  legatee  under  a  will. 

Appeal  frovi  Audubon  District  Court, — E.  B.  Woodrub^f'^ 

Judge. 

September  17,  1918. 

Mrs.  Lois  G.  Stuart,  a  resident  of  Audubon,  Iowa,  died 
testate.  Among  the  bequests  provided  for  in  her  will  was 
one  of  fl,000  to  the  "Trustees  of  the  German  Lutheran 
Church  of  Audubon,  Iowa,  in  trust,  to  be  expended  by  said 
board  for  the  use  and  benefit  of  said  church."  Claiming 
the  benefit  of  this  gift  there  appeared  two  church  organiza- 
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lions,  one  of  which  bears  the  official  or  corporate  name  of 
"The  German  Evangelical  Peace  Association  of  Audubon, 
Iowa,"  while  the  official  or  corporate  name  of  the  other  is 
"The  German  Evangelical  Lutheran  St.  John's  Church  of 
Audubon,  Iowa,"  Thjere  was  a  trial  to  the  court,  which 
found  that  the  St.  John's  church  is  the  beneficiary  intended 
by  the  testatrix  to  receive  her  bequest,  and  the  Evangel- 
ical Peace  Association  appeals.  The  executors  take  no  part 
in  the  controversy,  except  to  express  their  readiness  to  pay 
over  the  fund  to  the  church  which  established  its  identity 
as  legatee,  to  the  satisfaction  of  the  court. — Reversed  and 
remanded, 

Mantz  d  White,  for  appellant. 

Graham  d  Cfraham  and  S.  C.  Kerherg,  for  appellees. 

Weaver^  J. — ^With  but  little  dispute,  the  testimony  de- 
velops the  following  facts:    Lois  G.  Stuart,  the  testatrix, 
died  December  2,  1913.     Her  will,  which  has  been  duly  pro- 
bated,  was  executed   in   September,   1911. 
^-  y*'^*  *^"       She  was  possessed  of  a  considerable  estate, 
^^  *^'         ^^^  ^^  ^^^  resident  of  Audubon,  and,  though 

herself  a  member  of  the  Presbyterian 
Church,  was  a  liberal  supporter  of  religious  work  generally. 
Among  the  legacies  provided  in  her  will  were  five  of  f  1,000 
each,  for  the  benefit  of  "The  Board  of  Trustees  of  the  Pres- 
byterian Church  of  Audubon,"  "The  Board  of  Trustees  of 
the  Methodist  Episcopal  Church  of  Audubon,"  "The  Board 
of  Trustees  of  the  Christian  Church  of  Audubon,"  "The 
Board  of  Trustees  of  the  Evangelical  Church  of  Audubon," 
"The  Board  of  Trustees  of  the  German  Lutheran  Church  ot 
Audubon."  During  the  twenty  years  preceding  her  death, 
she  had  made  at  least  three  wills,  including  the  one  ad- 
mitted to  probate,  and  each  of  these  wills  contained  the 
same  or  similar  bequests  for  the  churches  above  named. 
The  church  organization  known  in  the  title  to  this  case  as 
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The  German  Evangelical  Peace  Aewociation  (which,  for  the 
sake  of  brevity,  will  hereinafter  be  spoken  of  as  the  German 
Elvangelical  Church)  was  organized  in  Audubon  some  time 
prior  to  1891,  but  did  not  become  incorporated  until  the 
year  1911.  In  the  year  1891,  this  organization  erected  a 
church  building  in  the  neighborhood  of  Mrs.  Stuart's  home, 
and  she  contributed  to  the  fund  raised  for  that  purpose. 
The  several  Protestant  churches  then  existent  appear  to 
have  united  in  the  dedication  services.  The  topic  of  the 
principal  sermon  preached  was,  **The  Reformer,  Martin  Lu- 
ther." Another  sermon  on  the  same  occasion  was  preached 
by  the  pastor  of  the  Presbyterian  church,  on  Martin  Lu- 
ther and  his  work.  Services  of  the  German  Evangelical 
Church  have  been  maintained  in  this  building  down  to  the 
present  time,  though  part,  or  perhaps  most,  of  the  time  it 
has  had  no  resident  pastor,  the  charge  of  the  work  being* 
committed  to  a  minister  resident  elsewhere.  The  church 
entitled  The  German  Evangelical  Lutheran  St.  John's 
Church  (hereinafter  spoken  of  as  the  St.  John's)  appears  to 
have  had  no  organized  existence  in  the  town  of  Audubon 
until  the  year  1913  or  1914.  For  a  period  of  ten  years  or 
more  prior  to  that  date,  a  church  known  as  "The  Evangel- 
ical Trinity  Lutheran  Church  of  Lincoln  Township"  had 
been  maintained  at  a  point  about  ten  miles  distant  from 
Audubon.  This  organization  had  a  resident  pastor,  under 
whose  leadership  there  was  more  or  less  effort  to  establish 
and  maintain  religious  services  in  town  as  a  branch  of  the 
work  of  the  church  at  Lincoln.  Meetings  were  sometimes 
held  in  a  schoolhouse,  at  other  times  in  the  courthouse,  on 
two  occasions  in  the  church  building  of  the  appellant,  and 
later  in  another  building,  known  then  as  the  Baptist 
Church,  and  now  as  the  Danish  Lutheran  Church.  The  Lin- 
coln pastor  under  whom  the  work  was  begun  died  about 
1906,  and,  for  a  period  of  several  years  prior  to  the  death 
of  Mrs.  Stuart,  the  services  at  the  Audubon  branch  of  the 
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Lincoln  church  appear  to  have  languished,  if  not  to  have 
been  entirely  suspended.  This  dormant  condition  contin- 
ued until  in  September,  1913,  when,  at  the  request  of  sev- 
eral persons  of  his  religious  faith,  the  Bev.  Mr.  Starck, 
pastor  of  the  Lincoln  Church,  began  to  preach  at  Audubon, 
and  he  has  since  held  regular  meetings  there  for  his  people 
in  the  Danish  Church.    As  a  witness,  he  says: 

"We  organized  the  very  first  thing;  that  was  done  at 
the  first  service  we  held  here  at  the  Evangelical  Church. 
At  the  first  service  we  held  in  this  church,  we  elected  offi- 
cers.   The  officers  were  elected  by  the  congregation." 

This  is  the  first  tangible  evidence  of  the  independent 
organization  of  the  St.  John's  Church.  There  is  also  evi- 
dence tending  to  show  that  such  organization  was  not  per- 
fected until  the  spring  of  the  following  year,  and  after  the 
death  of  the  testatrix. 

As  near  as  we  can  make  out  from  the  not  very  clear 
explanation  of  the  preacher  witnesses,  the  general  organ- 
ization known  as  "The  German  Evangelical  Association  of 
Peace''  and  the  one  known  as  "The  German  Evangelical 
Lutheran"  both  profess  to  be  Lutheran,  in  the  sense  that 
they  both  adhere  to  the  Lutheran  faith  and  practice  as  they 
understand  it,  though  one  accepts  the  authority  of  what 
is  called  the  "Augsberg  Confession,"  and  the  other,  the 
"Heidelburg  Confession."  Of  the  theological  differences 
and  distinctions  thus  arising,  we  shall  not  attempt  to  speak 
with  precision.  It  is  sufficient  to  say  that  both  lay  claim 
to  loyalty  to  the  truth  as  proclaimed  by  Martin  Luther; 
both  make  use  of  Luther's  Catechism;  both  have  incorpo- 
rated into  their  distinctive  names  the  word  "Evangelical ;" 
and  both  prefix  to  their  titles  the  word  "German."  The 
divergence  between  these  churches  seems  to  be  a  perpetua- 
tion of  the  division  of  the  Lutheran  Church  many  years 
ago  in  Germany,  the  country  of  its  origin,  over  questions 
pertaining  to  the  sacraments,  since  which  the  one  faction 
has  retained  the  more  distinctive  title  of  'Lutheran,"  while 
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the  other  is  better  known  as  the  "Reformed"  Church.  Nei- 
ther, however,  yields  to  the  other  in  its  claims  to  be  Lu- 
theran in  faith  and  practice.  These  things,  with  the  fact 
that  the  appellant  was  the  first  to  enter  the  Audubon  field, 
and  first  to  erect  a  church  building  and  take  its  place  among 
the  religious  societies  of  the  town,  and  at  the  dedication 
of  its  church  publicly  recognized  the  leadership  of  Martin 
Luther  in  matters  of  religious  faith,  made  it  very  easy  for 
the  English-speaking  portion  of  the  people,  little  versed  in 
such  distinctions,  to  speak  of  and  come  to  know  the  appel- 
lant as  "The  German  Lutheran  Church."  That  such  was 
the  case,  the  testimony  shows  beyond  all  reasonable  doubt. 
It  was  so  spoken  of  in  ordinary  conversation.  In  their 
local  items  and  notices  of  church  services,  the  two  news- 
papers of  the  town  habitually  spoke  of  the  appellant  church 
as  the  "Grerman  Lutheran."  The  business  and  professional 
men  of  the  town,  and  other  persons  taking  active  interest 
in  church  and  social  affairs,  seem  to  have  taken  it  for 
granted  that  such  was  its  appropriate  and  proper  appella- 
tion, and  never  knew  the  difference,  until  this  controversy 
arose.  The  testatrix  herself  spoke  of  it  by  that  name. 
There  is  no  evidence  that  she  knew  of  the  existence  of  the 
St.  John's  Church  as  a  definite  or  distinct  church  organ- 
ization, or  knew  that  it  claimed  to  be  anything  more  than  a 
phase  of  the  work  of  the  Lincoln  church.  Indeed,  it  is  very 
apparent  that,  aside  from  some  of  the  German-speaking  peo- 
ple, who  had  more  accurate  knowledge  of  the  nomenclature 
of  the  various  organizations  professing  to  be  followers  of 
Luther,  the  people  of  Audubon  quite  universally  applied 
the  name  "German  Lutheran  Church  of  Audubon"  to  the 
appellant  organization;  and  we  think  it  no  less  certain 
that  the  testatrix  so  understood  and  applied  the  name.  The 
facts  that,  in  each  of  her  three  wills,  covering  a  long  seriea 
of  years,  she  provided  a  bequest  for  a  church  of  that  name, 
and  that,  during  nearly  all  this  time,  the  appellant  was 
the  only  German  church  organization  in  town  adhering  to 
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the  doctrines  of  Luther,  and  that  the  St.  John's  Church  had 
no  organized  existence  until  after  the  last  will  was  exe- 
cuted, are  a  sufficient  indication  that  the  former  is  the  bene- 
ficiary to  whom  the  gift  was  made. 

It  is  thoroughly  well  settled  that  extrinsic  evidence  is 
admissible  in  such  cases,  showing  all  the  circumstances  un- 
der which  the  will  was  made, — not  to  make  a  will  for  the 
testatrix,  but  to  identify  the  party  to  whom  the  bequest  is 
made.  It  is  her  intention  which  is  to  prevail.  Now,  it  is 
no  doubt  true,  as  appellee  contends,  that  the  name  given  the 
l^atee,  "The  German  Lutheran  Church  of  Audubon,"  is 
not  the  official  corporate  name  of  the  appellant.  No  more 
is  it  the  true  official  corporate  name  of  the  appellee;  and 
the  right  of  either  to  receive  the  fund  depends  upon  extrin- 
sic evidence  which  will  enable  the  court  to  find  and  identify 
the  party  which  the  testatrix  had  in  mind.  In  re  Estate  of 
Joiknston,  141  Iowa  109;  Gilmer  v.  Stone,  120  U.  S.  586; 
Preachers^  Aid  Society  v.  EngUmd,  106  111.  125 ;  Bristol  v, 
Ontario  Orphan  Asylma,  60  Conn.  472;  Woman's  Union 
Missionary  Society  v.  Mead,  131  111.  338 ;  Skinner  x>.  Harri- 
son Twp,,  116  Ind.  189 ;  Smith  v.  Holden,  58  Kan.  535 ;  Mis- 
sionary Society  v.  Cadwell,  69  111.  App.  280;  Second  U.  P. 
Church  V.  First  U,  P.  Church,  71  Neb.  563  (99  N.  W.  252)  ; 
In  re  Welch's  Will,  78  Vt.  16 ;  Keith  v.  Scales,  124  N.  C.  497 ; 
Morse  x\  Steamy,  131  Mass.  389;  Tilley  v.  ElUs,  119  N.  C.  233. 

It  is  argued  for  the  appellee,  however,  that,  the  cause 
having  been  tried  and  determined  below,  the  finding  there 
made,  identifying  the  appellee  as  the  intended  beneficiary 

of  the  will,  is  to  be  given  the  effect  of  a  jury 
^'  TOMB  ?  qbS-       verdict,  and  that  it  is  not  open  to  review 

tlons  of  fact,  , ,  •  ,        .  •  ^        it 

etc.:  Identity  upon  this  appeal.  Assuming,  for  the  pur- 
poses of  argument,  that  the  proceeding  is 
at  law,  and  that,  if  there  be  any  substantial  dispute  upon 
facts  material  to  the  decision  of  the  controversy,  the  finding 
of  the  trial  court  thereon  is,  ordinarily,  final,  it  is  still 
true  that,  if  the  finding  so  made  is  so  clearly  against  the 
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evidence  and  so  lacking  in  substantial  support  that  the 
court  would  be  justified  in  setting  it  aside,  this  court  will 
not  hesitate  to  so  hold,  upon  appeal.  We  are  of  the  opin- 
ion not  only  that  the  judgment  below  is  without  suflScient 
support  in  the  evidence,  but  that,  had  the  issues  been  tried 
to  a  jury,  the  appellant  would  have  been  entitled  to  a  di- 
rected verdict.  The  rule  of  law  in  support  of  which  the  ap- 
pellee cites  Christian  Clmrch  v.  Carpenter,  108  Iowa  647,  and 
others  of  that  nature,  to  the  eflPect  that,  where  funds  or 
property  have  been  dedicated  to  the  support  of  a  specified 
religious  faith,  they  cannot  by  law  be  diverted  from  the  ob- 
ject or  use  to  which  they  have  been  given,  is  one  the  sound- 
ness of  which  cannot  here  be  questioned;  but  the  record 
in  this  case  does  not  call  for  its  application.  The  issue 
here  tried  is  one  of  identity  of  the  legatee  whom  the  testa- 
trix intended  to  describe  or  point  out  when  she  provided 
her  gift  "to  the  Board  of  Trustees  of  the  German  Lutheran 
Church  of  Audubon,"  etc.,  and  involves  no  question  of  im- 
proper diversion  of  funds  or  property. 

Nor  is  there  any  occasion  to  deny  the  correctness  of 
appellee's  further  proposition  that,  where  a  bequest  or  de- 
vise is  "free  from  ambiguity,  and  there  is  no  imperfection 
or. inaccuracy  in  its  language  the  testator's  intent  is  to  be 
collected  from  the  words  used  by  her,  and  parol  evidence  is 
inadmissible  for  the  purpose  of  adding  to,  explaining,  or 
subtracting  from  it;"  but  the  trouble  with  the  appellee's 
case  is  that  the  bequest  which  it  claims  is  not  free  from  am- 
biguity. It  makes  no  gift  in  clear  and  express  terms  which 
can  be  held  applicable  to  appellant  or  to  appellee,  without 
the  aid  of  extrinsic  evidence.  Similarity  in  names — espe- 
cially in  gifts  provided  for  religious  and  charitable  pur- 
poses— is  often  the  cause  of  confusion  and  controversy,  and 
it  is  quite  the  universal  rule  to  give  effect  to  the  testa- 
tor's intent,  as  disclosed  by  extrinsic  facts  and  circum- 
stances, if  the  record,  taken  as  a  whole,  makes  it  fairly  as- 
certainable.   The  technically  correct  or  official  corporate 
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names  of  churches,  colleges,  societies,  and  charitable 
organizations  very  often  differ  materially  from  the  named 
by  which  they  are  popularly  and  generally  known,  and  the 
use  by  a  testator  of  the  popular  name  of  an  intended  leg- 
atee, or  of  a  name  by  which  he  himself  has  known  such 
legatee,  instead  of  the  strictly  correct  designation,  is  never 
permitted  to  defeat  or  change  the  intended  direction  of  the 
gift.  Peckham  v.  Newton,  15  R.  I.  321  (4  Atl.  758) ;  Lm- 
rag's  Estate,  154  Pa.  St.  209  (25  Atl.  1049) ;  Wood  v.  Ham- 
mond, 16  R.  I.  98  (17  Atl.  324) ;  Lefevre  v.  Lefevre,  59  N. 
T.  434. 

It  is  unnecessary  to  further  extend  this  discussion. 
The  law  applicable  to  the  case  appears  to  be  well  settled, 
and  the  appellant's  claim  to  be  the  intended  beneficiary  of 
the  legacy  in  dispute  is  thoroughly  well  established.  The 
judgment  appealed  from  is,  therefore,  reversed  and  the  case 
remanded  for  further  proceedings  in  harmony  with  the 
views  herein  expressed. — Reversed  and  remanded. 

Preston,  C.  J.,  Gaynor  and  Stbvhns,  JJ.,  concur. 


W.  A.  Lbssbngbr,  Appellant  v.  City  of  Harlan  et  al., 

Appellees. 

IfUKIOIFAL    0OBPOBATION8:      PaUlc    ImprovementB— Dainniim 

1  Al»que  Injuria.  Damages  resulting  from  the  non-negligent 
grading,  paving,  and  guttering,  by  a  municipality,  of  Its  public 
streets  la  damnum  ahsque  infuria.  So  held  where  damages  ro- 
Bulted  from  accelerated  drainage. 

WATERS  AND  WATESCOUBSES:     Surface    Waters— Drainage  by 

2  Means  of  Pavlnff»  Sewers,  Etc.     A  municipality,  by  grading, 

paving,  guttering,  and  sewering  its  public  streets  in  the  gen- 
eral course  of  natural  drainage,  may,  without  liability  to  the 
owner  of  a  serrlent  estate,  carry  surface  ioaters  to,  and  deposit 
them  at,  practically  the  same  point  to  which  nature  would 
carry  and  deposit  them,  even  though  the  flow  is  accelerated  and 
the  volume  of  water  is  lncr<^ased  by  the  oonseQuent  interfer- 
ence with  evaporation  and  seepage. 
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Appeal  from  Shelby  District  Court. — Thomas  Arthur, 

Judge. 

SSPTEMBBR  17,    1918. 

Action  to  cujoin  the  defendants  from  discharging  sur- 
face water  upon  plaintiff's  land,  and  for  damages.  Decree 
dismissing  plaintiff's  petition.  Plaintiff  appeals, — Af- 
firmed, 

Byers,  Byers  d  Miller,  for  appellant. 

E.  8.  WJUte,  City  Attorney,  CulUsofi  A  OtUlison,  and 
Thomas  Smith,  for  appellees. 

Gaynor,  J. — This  action  was  brought  in  equity  to  se- 
cure an  injunction  restraining  the  defendants,  particularly 
the  city  of  Harlan,  from  discharging  surface  water  from  its 

storm  sewer  upon  the  lands  of  the  plain- 
1.  HmriciPAL  tiff.    Damages  are  also  asked. 

COBPOEATIOirS :  ^ 

pioranMlti-  ^*  appears  that  all    the    territory    in- 

toMMMM  ah9que   yolved  in  this  suit  is  within  the  corporate 

limits  of  the  city.  A  map  of  the  platted 
portion  of  the  city,  showing  the  streets  and  alleys,  is  here- 
with submitted ;  and  it  shows  that,  immediately  east  of  and 
adjacent  to  the  platted  portion,  somewhat  in  the  platted 
portion,  are  the  tracks  of  the  Chicago  Great  Western  Rail- 
way Company  and  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way  Company,  and  the  Chicago  &  Northwestern  Railway 
Company.  Immediately  east  of  these  tracks  lies  plaintiff's 
land,  consisting  of  115  acres  of  unplatted  agricultural  land. 
The  platted  portion  of  the  city  is  much  higher  than  the 
land  to  the  east,  and  much  higher  than  the  land  owned  by 
the  plaintiff.  The  natural  course  of  drainage  from  the 
platted  portion  of  the  city  is  towards  the  east,  and  towards 
the  plaintiff's  land. 


Lessengeh  v.  City  op  Haolan 


Plaintiff  complains  and  saya  that  tbe  defendant  city 
paved  its  streets,  and  under  a  portion  of  the  pavement  has 
constructed  and  now  maintains  a  storm  sewer,  which  re- 
ceives, carries,  and  dlschai^ee  the  surface  water,  which  falls 
or  flows  upon  the  pavement,  onto  plaintiff's  land;  that  by 
this  means  the  cily  artificially  .drains  a  lai^e  portion  of 
its  entire  surface  onto  plaintifTs  property;  that  within  said 
territoiy  all  the  rainfall  and  melting  snow  and  all  wateni 
cast  thereon  by  the  street  sprinklers  and  from  the  flushing 
of  its  hydrants  are  carried  into  this  sewer,  and  through 
it  onto  plaintiff's  property;  that  this  sewer  has  its  outlet 
at  or  near  Fifth  and  Victoria  StreetB,  at  which  point  it 
empties  its  waters  rapidly  and  in  lai^  (Quantities  upon  the 
property  nnri  right  of  way  of  the  Chicago  Great  Western 
Railway  Company,  whence  it  passes  promlscaonsly  across 
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the  right  of  way  of  the  Chicago,  Bock  Island  &  Pacific  Bail- 
way  Company  and  across  the  right  of  way  of  the  Chicago  & 
^Northwestern  Bailway  Company  upon  plaintiff's  land ;  that 
the  ontlet  of  said  storm  sewer  is  neither  at,  in,  nor  near  a 
natural  watercourse  through  which  such  water  might  be 
carried  away;  that,  if  said  pavement  and  said  storm  sewer 
were  not  maintained,  the  water  which  falls  or  comes  upon 
said  city's  territory  would  evaporate  or  seep  into  the  ground 
and  disappear,  and  only  a  small  portion  of  the  same  would 
find  its  way  to  the  land  of  plaintiff;  that  some  would  drain 
into  natural  watercourses  in  the  north  and  south  part  of 
the  city,  and  would  not  find  its  way  to  plaintiff's  land ;  that 
a  large  portion  of  the  city's  territory  is  not  naturally 
drained  by  the  swale  through  which  said  storm  sewer  has 
its  outlet;  that,  under  the  conditions  complained  of,  all 
the  water  that  falls  and  all  that  comes  upon  the  streets 
finds  its  way  over  the  pavement  into  said  sewer,  and 
through  it  onto  plaintiff's  land. 

It  was  stipulated  upon  the  trial  that,  under  and  by 
virtue  of  proper  enactments  and  ordinances,  and  by  reso- 
lutions properly  passed,  defendant  city  duly  and  legally 
fixed  and  established  the  permanent  grade  of  its  several 
streets,  including  the  streets  involved  in  this  controversy, 
aud  that  the  grades  so  established  were  in  accordance  with 
the  plan  and  recommendations  of  a  competent  and  capable 
engineer,  and  all  done  after  a  proper  examination  and  sur- 
vey by  said  engineer  of  the  streets  and  property  abutting 
thereon  and  adjacent  thereto ;  that,  after  the  grades  of  the 
streets  had  been  planned  aild  surveyed  and  established,  the 
city  adopted  and  fixed  the  permanent  grades  of  its  streets, 
including  all  streets  in  controversy,  and  subsequently,  b^- 
and  through  its  council  and  mayor,  under  the  necessary  and 
required  acts,  resolutions,  ordinances,  and  proceedings  re- 
quired by  law,  caused  said  streets,  including  the  streets  in- 
volved  in  this  controversy,  to  be  brought  to  permanent 
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grades,  and  proceeded  properly  and  lawfully,  by  ordinance 
and  resolution,  to  pave,  curb,  and  gutter  the  same  and  to 
provide  proper  drainage  therefor;  that  the  bringing  of  said 
streets  to  grade  and  the  paving  thereof  and  the  providing 
of  curbs  and  gutters  therefor,  as  well  as  the  construction 
and  establishment  of  the  storm  sewer  and  sewers  herein  in- 
volved, wherever  constructed,  and  especially  at  the  place 
complained  of  by  plaintiff,  as  well  as  the  provisions  for  the 
drainage  of  said  streets,  were  all  done  and  provided  under 
the  direction  and  in  accordance  with  the  plans,  specifica- 
tions, and  survey  of  an  efficient  and  competent  civil  en- 
gineer, employed  by  the  city  for  that  purpose,  in  the  doing 
of  which  things  the  city  was  in  no  way  careless  or  negli- 
gent; that,  in  the  establishment  of  the  grades  and  in  doing 
the  work  in  bringing  said  streets  to  grade,  and  in  the  mak- 
ing of  said  improvements  thereon  and  therein,  all  the  pro- 
ceedings, resolutions,  and  ordinances  were  duly  passed, 
adopted,  enacted,  and  complied  with  as  by  law  provided, 
and  all  notices  required  by  law  in  the  making  of  said  im- 
provements and  in  the  establishment  of  said  grades  were 
duly  and  legally  given. 

A  city  is  authorized,  under  our  statute,  to  bring  its 
streets  to  grade.  This  involves  the  idea  of  lowering  or 
raising  them  above  the  natural  level  of  the  ground  at  points 
where  the  necessities  of  travel  demand  a  lowering  or  rais- 
ing. It  has  the  power  to  open,  grade,  and  improve  its 
streets,  and  this  involves  grading,  paving,  and  guttering. 
In  determining  the  necessity  for  these,  it  acts  in  a  l^isla- 
tive  capacity,  and  is  not  answerable  for  error  of  judgment 
in  this  respect.  In  the  very  nature  of  things,  the  changing 
of  agricultural  or  rural  lands  into  city  territory  necessi- 
tates some  disturbance  of  the  surface  of  the  ground,  and 
out  of  this  inevitably  grows  a  disturbance  of  the  surface 
drainage  of  the  ground.  Where,  in  the  exercise  of  the 
rights  given  it  by  statute,  it  follows  the  requirements  of 
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the  statute,  it  is  npt  liable  for  consequences  that  follow 
the  doing  of  the  act,  without  some  showing,  at  least,  of  ' 
negligence  in  the  manner  of  the  doing.    It  is  not  liable  for 
results  that  follow  the  discharge  of  its  public  duties  with- 
out negligence. 

Where  a  city  has  authority,  under  the  statute,  to  do  a 
particular  thing,  through  its  properly  constituted  officers, 
it  cannot  be  held  liable  to  a  citizen  for  consequences  that 
follow  the  doing,  in  the  absence  of  some  showing  of  negli- 
gence in  the  manner  of  the  doing.  A  natural  person  has 
the  right  to  a  proper  and  profitable  use  of  his  own  land; 
and  if,  in  the  exercise  of  such  right,  without  fault  or  negli- 
gence, loss  unavoidably  occurs  to  his  neighbor,  the  neighbor 
is  without  remedy.  Cities  and  towns,  as  such,  certainly  are 
invested  with  as  much  immunity  in  the  exercise  of  rights 
over  their  property  as  individuals.  If,  in  the  doing  of  these 
things,  which  it  has  the  right  to  do  under  the  law,  for  the 
public  good  and  for  the  proper  and  profitable  use  of  its 
own  territory,  it  causes,  without  negligence,  injury  to  a 
citizen,  the  citizen  is  without  remedy.  If  we  should  hold 
the  city  liable  to  individuals  for  consequential  damages 
resulting  solely  from  the  improvement  of  the  city  in  the 
grading,  guttering,  and  paving  of  its  streets,  done  prop- 
erly and  in  strict  accordance  with  the  requirements  of  the 
statute,  upon  a  simple  showing  that  injury  occurred  from 
the  doing,  without  any  showing  of  negligence  in  the  manner 
of  the  doing,  we  would  be  going  a  long  way  in  preventing 
any  improvement.  If  we  should  hold  that  the  city  is  liable 
to  a  citizen  for  consequential  damages,  upon  the  simple 
showing  that  the  dty,  in  the  lawful  exercise  of  its  right, 
without  negligence  in  the  manner  of  the  doing,  graded  its 
streets  and  paved  and  guttered  them,  and,  as  an  incident 
thereto  and  a  consequence  thereof,  the  surface  water  was 
diverted  from  the  course  it  pursued  in  the  state  of  nature, 
we  would  throw  in  the  way  of  public  improvement  insur- 
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mountable  stumbling  blocks.  This  wouJd  be  especially  true 
•  where  it  is  not  shown  that  the  city,  by  the  exercise  of  rea- 
sonable care  and  thoughtfulness  for  the  safety  of  the  citi- 
zen, could  have  done  the  work  complained  of  in  any  other 
manner.  The  act  of  the  city  in  determining  the  necesHity 
for  the  work  is  legislative.  The  doing  of  the  work  and  the 
manner  of  the  doing  may  be  ministerial.  Where  there  is 
no  fault  in  the  doing  or  in  the  manner  of  the  doing,  it  can- 
not  be  held  liable  for  consequential  damages  flowing  from 
the  exercise  of  the  right  to  do. 

So  much  for  the  general  proposition. 
Concretely,  however,  we  are  met  by  the  proposdtion  that 
a  citizen  has  no  right  to  divert  water  from  the  course  of 
its  natural  drainage  and  cast  it  upon  the  land  of  his  neigh- 
bor in  greater  quantities  or  In  any  other 
^'  wAmsonasM:    manner  than  it  would  go  in  the  course  of 
Swt^rSnage    nature.     The  citizen  may  tile  his  land  into 
i^SSJ**  *         a  natural  channel  on  his  land,  even  though 

■6W6n,    6tC. 

doing  this  may  facilitate  the  flow  of  surface 
water  into  the  natural  channel.  He  may  lay  tile  in  a  natural 
channel  or  watercourse  on  his  own  land,  even  though  the 
effect  of  it  is  to  facilitate  the  flow  of  water  along  the  chan- 
nel. He  .may  tile  his  land  into  a  natural  channel  or  water- 
course, even  though  it  increases  the  volume  of  water  that 
flows  into  the  natural  channel  or  watercourse.  In  doing 
so,  he  does  no  wrong  for  which  he  is  answerable,  provided 
the  waters  brought  into  said  channel  and  discharged  are 
ultimately  released  at  the  same  place  at  which  they  would 
have  been  discharged  in  the*  course  of  nature.  We  are 
speaking  now  of  surface  water;  and  the  fact  that  evapora- 
tion and  seepage  are  interfered  with  does  not  change  the 
situation.  Of  course,  a  citizen  cannot  dig  a  ditch  and  di- 
vert the  water  from  its  natural  course,  and  then  tile  into 
that  ditch  and  discharge  the  waters  upon  his  neighbor;  but, 
if  there  is  a  natural  watercourse,  or  a  course  through  which 
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the  water  naturally  flows  from  the  surrounding  country 
in  a. state  of  nature,  he  may  tile  his  land  into  it,  and  of  this 
his  lower  neighbor  cannot  complain. 

It  is  claimed,  however,  that  the  defendant  placed  a  storm 
sewer  in  Victoria  Street,  into  which  were  gathered  the  wa- 
ters coming  from  the  other  streets ;  and  through  this  sewer 
the  water  from  the  city  was  carried  in  a  body,  and  dis- 
charged at  a  point  near  the  northwest  comer  of  plaintiff's 
land.  Now,  if  this  water,  gathered  into  this  sewer,  did  not 
naturally  gather  there,  or  its  course  was  changed,  and  it 
was  forced  there  by  the  change,  and  the  sewer  was  placed 
to  receive  it  and  carry  it  in  a  body  onto  plaintiff's  land, 
there  would  be  force  in  plaintiff's  contention.  The  record, 
however,  discloses  that  the  street  in  which  this  storm  sewer 
was  laid,  and'  streets  leading  ilito  it,  were  natural  outlets 
for  the  surface  water  before  the  storm  sewer  was  laid ;  that 
practically  the  whole  surface  water  of  the  city  tends  to- 
wards this  point;  that  the  surface  water  of  the  city,  in 
the  course  of  nature,  unaffected  by  any  act  on  the  part  of 
the  city,  had  a  natural  outlet  at  this  point ;  that  deep  gullies 
had  been  washed  in  these  streets,  and  that  these  gullies  re- 
ceived and  carried  water  from  the  city  to  the  west,  and  dis- 
charged it  practically  at  the  point  where  this  sewer  dis- 
charges. This  sewer  was  laid  in  the  gullies,  and  received 
the  same  water,  practically,  that  was  received  by  these  gul- 
lies, and  discharged  it  practically  at  the  same  place,  with 
practically  the  same  consequential  injury  to  plaintiff's 
land.  The  city  has  not  changed  the  natural  course  of  drain- 
age, but  has  availed  itself  of  natural  conditions  that  ex- 
isted there,  which,  before  the  putting  in  of  the  sewer, 
jierved  the  same  purpose  that  the  sewer  serves.  It  cannot 
be  said  that  the  city  gathered  the  waters  from  this  terri- 
tory into  this  channel  and  discharged  them  upon  the  plain- 
tiff. The  waters  naturally  came  there, — came  there  in  the 
course  of  nature, — ^facilitated,  perhaps,  somewhat  by  the 
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paving  in  reaching  there;  but  practically  the  same  waters 
came  to  this  street  and  pasaed  through  the  gullies  to  the 
same  point  at  which  this  sewer  pipe  waa  laid. 

It  is  shown  in  the  instant  case  that,  in  grading,  paving, 
and  guttering  the  streets  of  the  defendant  city,  very  little, 
if  any,  disturbance  was  made  in  the  general  surface  of  the 
ground  as  it  existed  before  the  work  was  begun.  Any 
change  in  the  course  that  the  surface  water  may  have  pur- 
sued before  the  improvement  is,  at  best,  but  slight,  and 
follows  only  as  an  incident  to  the  exercise  of  the  right  to 
grade,  pave,  and  gutter  its  streets.  No  obstructions  have 
been  placed  in  the  way  of  the  natural  flow  of  water;  no 
barriers  have  been  erected;  no  cuts  have  been  made  or 
ditches  dug  to  divert  .the  water  from  its  natural  channels, 
Any  disturbance  in  the  course  of  the  surface  water  as  it 
existed  before  the  work  was  done  by  the  city,  cannot  be 
traced  to  any  specific  act  done  by  the  city  to  that  end. 
Whatever  change  in  the  natural  course  of  water  upon  the 
surfa<*e  of  the  ground  within  the  city's  territory  that  may 
have  taken  place,  is  the  natural  and  inevitable  result  of 
the  exercise  of  that  right  and  dominion  over  the  property 
within  its  limits  given  to  it  by  statute.  No  wrong  can  be 
predicated  upon  a  showing  that  the  city  has  exercised 
its  statutory  right  in  improving  the  territory  within  its  own 
limits  in  the  manner  here  shown.  In  the  absence  of  any 
showing  of  any  positive  act  of  malfeasance  or  misfeasance, 
or  of  negligence  in  the  doing  of  the  act,  the  consequential 
damages  resulting  from  the  act  must  be  borne  by  the  suf- 
ferer without  complaint. 

It  is  a  general  principle  that  the  owner  of  the  dominant 
ei^tate  cannot  concentrate  at  one  point  the  surface  water 
diffused  over  the  surface  of  his  own  land  and  discharge  it 
in  a  body  upon  the  servient  estate.  This  rule,  however, 
prohibiting  the  concentration  of  surface  water  at  a  par- 
ticular point,  does  not  apply  to  natural  depressions  or 
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drains  through  which  the  surface  water  on  the  higher  land 
is,  in  the  course  of  nature,  carried  to  the  lower  land.  The 
authorities  hold  that  the  flow  of  surface  water  along  such 
natural  depressions  or  drains  may  be  hastened,  and  inci- 
dentally increased,  by  artificial  means,  so  long  as  it  is  not 
diverted  from  its  natural  course.  The  rule  is  well  stated 
in  Dayton  t?.  Dramage  Gomimssioners,  128  111.  271  (21  N. 
E.  198) : 

^^The  defendant  had  no  right  at  common  law,  as  the 
owner  of  the  dominant  estate,  to  divert  the  waters  of  the 
slough  into  a  channel  wholly  different  from  that  in  which 
they  would  naturally  run.  The  rule  undoubtedly  is  that 
the  owner  of  a  higher  tract  of  land  has  the  right  to  have 
the  surface  water  falling  or  naturally  coming  upon  his 
premises  by  rains  or  melting  snow  pass  off  through  the 
natural  drains  upon  or  over  the  lower  or  servient  lands 
next  adjoining,  and  the  owner  of  the  dominant  heritage  has 
the  right,  by  ditches  and  drains,  to  drain  his  own  land 
into  the  channels  which  nature  has  provided,  even  if  the 
quantity  of  water  in  that  way  thrown  upon  the  next  ad- 
joining lower  lands  is  thereby  increased.  But  the  owner 
of  the  higher  lands  has  no  right  to  open  or  remove  natural 
barriers,  and  let  onto  such  lower  lands  water  which  would 
not  otherwise  naturallv  flow  in  that  direction.  That 
wonld  be  to  subject  the  servient  heritage  to  an  unreason- 
able burden,  which  the  law  wall  not  permit,  and  against 
which  the  owner  ought  reasonably  to  have  protection.'' 

As  to  surface  water,  the  same  rule  is  applied  to  cities. 
RohJ>  V.  VUlage  of  LaQrwnge,  158  111.  21  (42  N.  E.  77). 

The  owner  of  the  upper  estate  may  construct  ditches 
and  underground  drains  to  hasten  the  flow  of  surface  water 
into  and  along  the  natural  depressions  or  drainways  on 
his  own  land,  so  long  as  he  does  not  divert  the  water  from 
its  natural  course.  Biokel  v.  Martin^  115  HI.  App.  367; 
Yanneat  v.  Fleming,  79  Iowa  638;  Dorr  t?.  Bimmerson,  127 
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Iowa  551;  Hull  v.  Marker,  130  Iowa  190;  Meiwell  v.  Mor- 
gan, 149  Pa.  415   (24  Atl.  216). 

In  Manteufel  v.  Wetzel,  133  Wis.  619  (114  N.  W.  91), 
we  find  the  following  language: 

"*  *  *  where  the  upper  proprietor  does  no  more  than 
collect  in  a  ditch,  which  ditch  follows  the  course  of  the 
usual  flow  of  surface  water,  the  surface  water  which  for- 
merly took  the  same  course  toward  the  land  of  the  lower 
adjacent  proprietor,  and  causes  to  pass  through  this  ditch 
the  surface  water  which  formerly  took  the  same  course, 
but  spread  out  over  the  surface,  he  has  committed  no  ac- 
tionable l^al  wrong  of  which  the  lower  proprietor  can 
complain,  or  upon  which  such  lower  proprietor  can  main- 
tain an  action.  In  other  words,  causing  surface  water  to 
How  in  its  natural  direction  through  a  ditch  on  one's  own 
land,  instead  of  over  the  surface  or  by  percolation,  as  for- 
merly, where  no  new  watershed  is  tapped  by  said  ditch  and 
no  addition  to  the  former  volume  of  surface  water  is  caused 
thereby,  except  the  mere  carrying  in  a  ditch  what  for- 
merly reached  the  same  point  on  defendant's  land  over  a 
wider  surface  by  percolation  through  the  soil  or  by  flow- 
ing over  such  wider  surface,  is  not,  when  not  negligently 
done,  a  wrongful  or  unlawful  act." 

See,  also,  Peck  v.  Herrmgton,  109  111.  611  (50  Am.  Rep. 
627) ;  AldHtt  v,  Fleiacfumer,  74  Neb.  66  (103  N.  W.  1084)  ; 
Todd  V.  York  County,  72  Neb.  207  (100  N.  W.  299,  66  L.  R 
A.  561). 

We  have  treated  this  case,  so  far,  as  involving  only 
surface  water.  We  have  done  this  because  there  is  no 
proof  in  this  record  that  any  sewage  from  the  city  was 
discharged  through  this  sewer  upon  plaintifiTs  land,  and 
no  nuisance  is  shown  to  be  created  from  that  source. 

As  to  the  first  count  of  plaintiflTs  petition,  based  on 
the  thought  that  the  surface  water  was  diverted  from  the 
city  territory  and  reached  plaintifiPs  land  in  a  way  in 
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which  it  would  not  have  reached  the  land  except  for  such 
diversion,  we  think  the  court  was  right  in  holding  that  no 
cause  of  action  was  shown. 

As  to  the  second  count,  involving  the  discharge  of 
water  from  the  electric  light  plant  adjacent  to  plaintiflPs 
property,  we  think  the  plaintiff  has  shown  no  cause  of 
action,  for  the  reason  that  he  has  made  no  basis  for  the 
assumption  that  he  has  suffered  any  damage  by  reason 
of  this  action  on  the  part  of  the  city.  Unless  damage  to 
the  plaintiff  is  shown  to  have  resulted  from  the  specific 
act  charged,  or  damage  is  reasonably  apprehended,  he  has 
no  ground  on  which  to  base  an  injunction. 

Upon  the  whole  record,  we  think  the  court  was  right  in 
dismissing  plaintiff's  petition,  and  its  action  is — Affirmed, 

Preston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Palo  Savings  Bank,  Appellant,  v.  George  W.  Cameron 

et  al.,  Appellees. 

OBATTEL  MORTGAGES:    Validity— Withholding  from  Sooord.    In- 

1  advertently  withholding  a  mortgage  from  record  works  no  in- 
yalldation  as  to  a  creditor  who  became  such  "before  the  mort- 
gage was  executed,  or  after  he  had  actual  or  constructive  notice 
of  the  mortgage.  This  is  true  even  though  the  prior-acquired 
obligation  was  a  demand  note,  when  the  creditor  never  sought 
collection  thereon  until  after  the  mortgage  was  recorded. 

ATTACHMENT:    Indemnifying  Bond — Judgment.    A  mortgagee,  up- 

2  on  establishing  the  validity  of  his  mortgage  against  an  attach- 
ing creditor  of  the  mortgagor,  is  not  entitled  to  Judgment  on  a 
so-called  Indemnifying  bond,  given,  under  Sec.  3988,  Code  Supp., 
1913,  by  the  attaching  creditor  to  the  levying  oflElcer,  when,  pend- 
ing the  controversy  over  the  validity  of  the  mortgage,  the  at- 
tached property  was  not  sold  under  the  levy,  but  was,  without 
objection  by  the  mortgagee,  placed  and  retained  In  the  hands 
of  a  receiver. 

&AI1ES:   Bulk  Sales  Act— Bebnttlng  Presumption  of  Fraud.  The  pre- 

3  sumption  of  fraud  arising  from  a  sale  In  bulk  without  giving 
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the  statutory  notice  of  intention  to  sell  is  wholly  rebutted  by  m 
showing  that  the  creditor,  with  full  and  explicit  knowledge*  ac- 
tively participated  in  the  sale  by  his  debtor.  (Sec.  2911-b,  Code 
Suppl.  Supp.,  1915.) 

ATTACHMENT:    'Wrongfol    Attachment— Damages    for    Levy    on 

4    Mortgaged  Chattels.    Actual  damages  for  wrongful  attachment 

on  validly  mortgaged  chattels  may  not,  under  any  circum- 

stances,  exceed  the  difference  between  the  value  of  the  chattels 

and  the  amount  of  the  mortgage  thereon. 

Appeal  from  Linn  District  Court. — John  T.  Moffit,  Judge. 

Septbmbbe  17,  1918. 

This  action  was  originally  begun  by  the  plaintiff  against 
the  defendant,  George  W.  Cameron,  to  recover  a  sum 
claimed  to  be  due  it  from  Cameron.  In  this  action  the 
plaintiff  sued  out  an  attachment,  and  levied  upon  a  cer- 
tain stock  of  goods  owned  by  Cameron.  At  the  time  of  the 
levy,  the  goods  were  mortgaged.  Thereafter,  the  mortgagees 
appeared  and  claimed  the  property  under  their  mortga^. 
A  receiver  was  appointed  to  take  charge  of  the  property, 
pending  the  controversy  between  the  mortgagees  and  the 
attaching  creditor.  The  mortgagees  prevailed.  In  the  orig- 
inal suit,  the  defendant,  Cameron,  appeared  and  filed  a 
counterclaim  upon  .the  bond,  urging  that  the  attachment 
was  wrongfully  sued  out.  Judgment  was  entered  for  the 
defendant,  Cameron,  upon  his  counterclaim.  Plaintiff  ap- 
peals in  each  case.  Affirmed  in  the  equity  action  involving 
the  validity  of  the  mortgage.  Reversed  in  the  action  in 
which  it  was  sought  to  recover  damages  on  the  attachment 
bond. 

Redmond  d  Stewart,  for  appellant. 

Tohin  d  Tohin  and  Tourtellot  d  Donnelh/,  for  appel- 
lees. 

Gaynor,  J. — Though  tried  separately  in  the  court  be- 
low, and  separate  appeals  taken  and  separate  abstracts 
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filed,  two  cases  are  submitted  to  us,  to  be  considered  to- 
gether and  disposed  of  in  one  opinion.  This  is  done  be- 
cause the  preliminary  facts  are  common  to  both  cases,  and 
are  necessarily  considered  in  the  disposition  of  each. 

I.  The  plaintiff,  the  Palo  Savings  Bank,  is  a  corpora- 
tion organized  under  the  laws  of  this  state,  and  was,  at 
the  time  of  the  happening  of  the  matters  hereinafter  re- 
ferred to,  doing  business  as  such   in  the 
'  MOBxaAQBs:         town  of  Palo,  Linn  County,  Iowa.    The  de- 
withh^ding         fendant,  George  W.  Cameron,  was  a  m^r- 

from  record.  /  «  /  , 

chant  engaged  in  business  in  that  town.  On 
the  27th  day  of  July,  1915,  the  plaintiff  commenced  this  ac- 
tion against  the  defendant,  Cameron,  and  aided  the  same 
by  an  attachment,  which  was  duly  levied  upon  a  certain 
stock  of  goods  owned  by  the  defendant,  Cameron.  The 
grounds  of  the  attachment  were  that  the  defendant  is  about 
to  convert  his  property,  to  wit,  a  stock  of  merchandise,  into 
money,  for  the  purpose  of  placing  it  beyond  the  reach  of  his 
creditors,  and  that  the  defendant  has  property  and  rights 
in  action  which  he  conceals.  The  plaintiff  having  taken 
I)ossession  of  the  stock  of  goods  through  the  sheriff,  under 
the  attachment,  one  Martin  P.  Beck  appeared,  and,  on  the 
SOth  day  of  July,  1917,  served  notice  on  the  sheriff  to  re- 
lease the  property  levied  upon,  alleging  that  he  was  the 
holder  of  a  chattel  mortgage  thereon,  executed  to  him  by 
the  defendant,  George  W.  Cameron,  on  the  30th  day  of 
Xoveraber,  1914,  to  secure  the  payment  of  f  1,800 ;  that  this 
mortgage  was  duly  recorded  on  the  23d  day  of  February, 
1915;  that  the  mortgage  was  given  to  secure  the  sum  of. 
f  1,800,  tl,000  of  which  was  due  to  the  said  Beck,  and  |800 
to  one  Roy  Cameron.  Upon  the  receipt  of  such  notice,  the 
plaintiff  gave  the  sheriff  an  indemnifying  bond,  in  pursu- 
ance of  Section  3988  of  the  Code  Supplement,  1913. 

Thereupon,  the  plaintiff  filed  an  amendment  to  its  peti- 
tion, alleging  that,  after  the  filing  of  the  original  petition 
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and  the  issuance  of  the  writ  of  attachment  and  the  levy 
thereof  on  the  stock  of  goods,  one  Martin  P.  Beck  and  Roy 
Cameron  served  notice  upon  it  to  release  the  levy,  claim- 
ing that  they  had  a  chattel  mortgage  upon  the  property, 
superior  to  the  lien  of  the  attachment.  In  this  amendment, 
plaintiff  denied  the  validity  of  the  mortgage,  and  averred 
that,  if  these  parties  had  any  such  mortgage,  the  same  is 
fraudulent  and  void  as  to  the  plaintiff,  and  junior  and  in- 
ferior to  plaintiff's  rights  under  the  attachment,  alleging 
further  that  plaintiff  had  given  an  indemnifying  bond  to 
the  sheriff  in  pursuance  of  the  notice.  It  allied  further 
that,  upon  the  levy  of  the  attachment  upon  the  goods,  one 
Fred  Kahler  was  placed  in  charge  by  the  sheriff,  and  has 
said  stock  of  goods  in  his  custody;  that  the  said  Kahler 
is  a  proi)er  and  suitable  person  to  take  and  have  charge 
of  said  property,  and  is  more  or  less  familiar  with  the 
stock  of  goods,  and  is  a  proper  person  to  be  appointed  re- 
ceiver of  said  stock.  Thereupon,  plaintiff  prayed  that  Kah- 
ler be  appointed  receiver,  to  take  charge  of  said  store,  under 
the  order  and  direction  of  the  court,  until  such  time  as  the 
rights  of  the  plaintiff,  under  this  levy,  and  the  rights  of 
Beck  and  Roy  Caraei-on,  under  the  alleged  chattel  mortgage, 
might  be  determined  and  adjudged. 

Upon  the  filing  of  this  amendment  to  the  petition,  Kah- 
ler was  appointed  receiver,  and  took  possession  of  the 
goods.  He  was  *  authorized  and  empowered  to  carry  on 
and  conduct  the  store  as  before  carried  on,  and  to  replen- 
ish the  stock  in  suitable  quantities  to  meet  the  require- 
ments of  the  trade.    Thereafter,  Martin  P.  Beck  and  Rov 

• 

Cameron  appeared,  answered  plaintiff's  amendment  to  its 
petition,  denied  the  allegations  thereof,  and  filed  a  cross- 
petition,  claiming  that  their  mortgage  was  prior  and  su- 
perior to  the  lien  of  plaintiff's  attachment,  and  that  the 
note  secured  by  said  mortgage  was  due  and  unpaid,  and 
praying  that  they  have  judgment  for  the  amount  due  upon 
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the  note  secured  by  said  mortgage,  and  that  defendants' 
lien  thereunder  be  declared  superior  to  any  rights  of  the 
plaintiff  in  the  property.  The  issue  thus  tendered  was 
transferred  to  the  equity  side  of  the  court  for  trial.  This  is 
the  matter  involved  in  the  first  appeal. 

On  the  4th  day  of  January,  1916,  the  defendant,  George 
W.  Cameron,  appeared  and  filed  answer  to  the  plaintiff's 
original  petition,  and  at  the  same  time  filed  a  counterclaim 
on  the  attachment  bond,  alleging  that  the  attachment  was 
wrongfully  sued  out,  denying  that  the  grounds  existed  upon 
which  the  attachment  was  predicated,  and  alleging  further, 
that  plaintiff  had  no  probable  cause  for  believing  the  ground 
stated  to  be  true,  and  that  he  was  damaged  by  reason  there- 
of. The  issue  tendered  by  the  counterclaim  between  the 
plaintiff  and  the  defendant,  George  W.  Cameron,  was  con- 
tinued for  trial  to  a  jury,  to  be  determined  after  the  dispo- 
sition of  the  equitable  issues  presented.  This  presents  the 
matter  involved  in  the  second  appeal. 

The  equitable  issues  arising  between  the  plaintiff,  on 
the  one  side,  and  Beck  and  Roy  Cameron  on  the  other,  as 
to  the  priority  and  superiority  of  their  respective  claims, 
were  tried  before  Judge  Moffit;  and  at  that  hearing,  judg- 
ment was  entered  for  the  plaintiff  against  the  defendant, 
George  W.  Cameron,  for  the  amount  of  plaintiff's  claim 
a^inst  Cameron,  as  asserted  in  the  several  counts  of  his 
original  petition.  The  mortgage  held  by  Beck  and  Roy 
Cameron  was  adjudged  valid  and  prior  and  superior  to 
any  claim  which  the  plaintiff  had  acquired  under  its  at- 
tachment. Judgment  was  entered  against  George  W.  Cam- 
ion, in  favor  of  Beck  and  Roy  Cameron,  for  the  amount 
due  upon  the  note  secured  by  the  mortgage ;  and  it  was  or- 
dered that  the  receiver  proceed  to  the  sale  of  the  mortgaged 
property,  and  apply  the  proceeds  first  to  the  satisfaction 
of  the  Beck  mortgage.  From  this  judgment  and  decree  the 
plaintiff  appeals,  and  contends  that  the  court  erred  in  find- 
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iug  that  the  Beck  mortgage  was  prior  and  superior  to  the 
lien  of  plaintiff's  attachment. 

It  is  first  contended  that  the  mortgage  is  void  as  to 
this  plaintiff  for  the  reason  that  it  was  withheld  from  rec- 
ord for  the  purpose  of  giving  George  W.  Cameron  a  ficti- 
tious credit,  and  that  this  was  such  fraudulent  conduct  on 
the  part  of  these  mortgagees  as  avoided  the  mortgage  as 
against  this  plaintiff  and  its  claims. 

It  appears  from  the  record  that  the  mortgage  was  ex- 
ecuted on  the  30th  day  of  November,  1914,  and  was  not  re- 
corded until  the  23d  day  of  February,  1915.'  The  affirma- 
tive evidence  is  that  there  was  no  agreement  between 
George  W.  Cameron  and  these  mortgagees  that  the  mort- 
gage should  not  be  recorded  at  once;  that  there  was  no 
agreement  to  withhold  it  from  the  record  for  the  purpose 
of  giving  Cameron  a  fictitious  credit,  or  for  any  other  pur- 
pose. It  is  claimed,  however,  that  the  facts  and  circum- 
stances indicate  such  a  purpose  and  intent.  We  have  ex- 
amined the  record  upon  this  point,  and  find  that  the  note 
sued  upon  in  the  first  count  of  plaintiff's  petition  was  dated 
October  29,  1914,  and  that  this  indebtedness,  therefore,  was 
created  before  this  mortgage  was  given,  and  the  withhold- 
ing of  the  mortgage  could  not  have  the  effect  of  inducing  this 
credit. 

The  second  count  of  the  petition  is  based  upon  an  over- 
draft This  overdraft  was  permitted  after  plaintiff  had 
acquired  knowledge  of  the  existence  of  this  mortgage. 
Therefore,  the  withholding  of  it  from  the  record  could  not 
have  induced  this  credit. 

The  other  counts  of  the  petition  are  based  upon  claims 
due  other  parties  which  were  purchased  by  and  assigned  to 
the  plaintiff  after  it  had  full  knowledge  of  the  existence 
of  this  mortgage,  and,  therefore,  the  withholding  of  the 
mortgage  from  the  record  could  not  have  induced  any  ac- 
tion on  the  part  of  the  plaintiff.    In  fact,  the  plaintiff 
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shows  that  these  claims  were  purchased  after  the  mort- 
gage had  been  placed  of  record.  The  rule  in  this  state  is 
that  the  withholding  of  a  mortgage  from  record  does  not 
defeat  the  mortgage  as  against  general  creditors,  unless 
it  is  withheld  by  agreement  between  the  mortgagor  and 
mortgagee,  to  give  to  the  mortgagor  a  fictitious  credit;  and, 
of  course,  it  must  tend  to  have  that  effect  in  order  to  de- 
feat the  mortgage.  None  of  these  elements  are  found  in 
this  case.  The  consideration  in  the  mortgage  appears  to 
be  substantially  this:  George  W.  Cameron  borrowed  fSOO 
from  the  plaintiff  bank,  executed  his  note  for  the  same,  with 
Roy  Cameron  as  surety,  and  this  note  was  subsequently 
paid  by  Roy.  It  is  conceded  that  Roy  is  absolutely  good. 
Beck  was  surety  for  George  W.  Cameron  on  an  appeal  bond. 
The  case  went  against  him,  and  he  became  liable  on  this 
bond  for  about  f 700.  The  mortgage  was  executed  to  se- 
cure Roy  Cameron,  as  surety  upon  the  fSOO  note  given  to 
the  plaintiff  bank,  and  to  secure  Beck  for  the  |700  which 
he  was  obligated  to  pay  upon  his  bond,  and,  we  understand, 
did  pay,  and  J300  in  money  advanced  to  George  W.  Cam- 
eroir  by  Beck.  The  mortgage  was  taken  in  the  name  of 
Beck,  and  was  made  as  security  for  both  claims.  The  tes- 
timony is  that  the  mortgage  was  withheld  from  record  by 
overaight;  that  there  was  no  agreement  that  it  should  be 
withheld  from  record. 

A  short  time  before  this  suit  was  commenced,  George 
W.  Cameron  had  arranged  to  sell  his  stock  of  goods  to  one 
Garfield  Dorsey,  a  brother-in-law  of  Roy  Cameron's.  George 
W.  Cameron  notified  the  plaintiff  bank  of  this  intended 
sale.  The  bank,  through  its  cashier,  acquiesced  in  the 
sale.  Some  controversy  arose  then  between  Roy  Cameron 
and  the  bank  as  to  what  disposition  should  be  made  of 
the  proceeds  of  the  sale,  Roy  Cameron  claiming  that  the 
proceeds  should  be  paid  to  him  to  apply  upon  the  mort- 
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gage;  and  this  is  what  provoked  the  controversy  resulting 
in  the  suing  out  of  the  attachment 

That  this  Beck  mortgage  rested  upon  a  valid  consider- 
ation, cannot  be  questioned  under  this  record.  The  only 
theory  upon  which  the  plaintiff  contends  that  the  court 
erred  in  giving  the  mortgage  precedence  over  the  attach- 
ment, is  found  in  the  fact  that  the  mortgage  was  not  re- 
corded until  several  months  after  it  was  executed;  but,  in 
order  to  make  the  withholding  from  record  a  basis  for  as- 
suming the  mortgage  to  be  fraudulent,  there  must  be  some 
fraudulent  purpose  revealed  in  the  withholding.  As  said  in 
Goll  d  Frank  Co.  v.  Miller,  87  Iowa  426,  431 : 

"There  can  be  no  doubt  that  the  withholding  of  the 
mortgages  from  record,  in  pursuance  of  an  agreement  be- 
tween the  parties,  could  have  but  one  object,  and  that  was 
to  maintain  the  credit  of  Miller,  and  lead  parties  with 
whom  he  dealt  to  give  credit  to  him  in  the  belief  that  he 
was  not  a  chattel  mortgaged  merchant.  In  such  a  case  it 
is  well  settled  that  the  mortgagee  cannot  be  permitted  to 
insist  on  the  validity  of  his  mortgage,  as  against  those  who 
have  given  credit  to  the  mortgagor  under  such  circum- 
stances. ,  Such  a  transaction  is  fraudulent  as  to  the  other 
creditors." 

It  will  be  noted  that  plaintiff  bank  had  no  lien  upon 
this  property  and  acquired  no  lien  upon  the  property  until 
after  the  mortgage  was  recorded.  It  will  be  noted  that 
some  of  the  claims  which  the  plaintiff  seeks  to  enforce  in 
this  action  against  George  W.  Cameron  accrued  before  the 
execution  of  the  mortgage,  some  of  them  accrued  after  the 
plaintiff  had  acquired  full  notice  of  the  existence  of  the 
mortgage,  and  some  of  them  after  the  mortgage  had  been 
recorded ;  so  that  the  plaintiff  was  not  led  into  giving  cred- 
it to  George  W.  Cameron  in  the  belief  that  he  was  not  "a 
chattel  mortgaged  merchant."     See  Falker  d  Stern  v.  Line- 
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han,  88  Iowa  645;  Liddle  d  Carter  v.  Allen,  90  Iowa  738, 
741 ;  Richards,  v.  Jewett  Bros,  d  Co,,  118  Iowa  629. 

In  Richards  v,  Jewett  Bros.,  last  case  above  cited,  a 
request  was  made  for  an  instruction  in  substantially  this 
language : 

"Where  a  chattel  mortgage  is  given  upon,  a  stock  of 
merchandise,  with  the  understanding  or  agreement  that 
it  shall  be  withheld  from  record  for  a  specific  time,  and 
it  is  so  withheld,  it  is  fraudulent  as  to  one  who  sells 
goods  to  the  mortgagor  after  it  was  given,  and  before  it 
was  recorded,  without  notice  thereof." 

This  court  held  that  the  instruction  requested  an- 
nounced a  correct  rule  of  law. 

It  will  be  noted  in  all  cases  that  the  mortgage  is  held 
fraudulent  only  as  to  creditors  whose  debt  came  into  ex- 
istence after  the  mortgage  was  given,  and  before  it  was 
recorded,  and  who  had  no  actual  notice  of  the  mortgage. 
It  follows  that  one  whose  debt  comes  into  existence  before 
the  mortgage  was  given,  or  one  who  has  either  actual  or 
constructive  notice  of  the  mortgage  before  the  debt  comes 
into  existence,  Jias  no  protection  under  this  rule ;  for,  as  to 
him,  the  mortgage  is  not  fraudulent.  It  works  no  fraud. 
Under  the  facts  of  this  case,  we  think  it  clear  that  the  court 
did  not  err  in  holding  that  the  Beck  mortgage  took  prece- 
dence over  plaintiff's  attachment,  and  as  to  this  holding,  the 
case  is  affirmed. 

It  is  contended,  however,  that  the  note  sued 'on  in  the 
first  count  of  plaintiff's  petition  was  a  demand  note;  that 
the  plaintiff,  relying  upon  the  fact  that  the  property  was 
unencumbered,  extended  the  time  for  the  payment  of  this 
note,  and  that  credit  therefor  was  given  to  the  defendant 
in  reliance  upon  the  apparent  unencumbered  condition  of 
defendant's  property.  This  contention  will  hardly  do,  in 
the  face  of  the  fact  that,  for  some  months  after  the  mortgage 
was  recorded,  the  plaintiff  made  no  demand  for  the  pay- 
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ment  of  this  note,  and  for  the  further  reason  that,  after 
plaintiff  had  full  notice  of  the  mortgage,  it  extended  further 
credit  to  the  defendant  in  the  way  of  an  overdraft,  in  the 
amount  of  J106.  However  that  may  be,  w^e  cannot  reach 
any  other  conclusion,  under  this  record,  than  that  the  Beck 
mortgage  rests  on  a  good  consideration,  and  was  not  with- 
held from  record  for  any  fraudulent  purpose,  and  that  the 
plaintiff  did  not  acquire  any  lien  or  interest  in  the  prop- 
erty until  long  after  the  mortgage  was  recorded,  and  that 
no  debt  through  which  the  plaintiff  now  seeks  to  fasten  a 
claim  on  this  property  came  into  existence  between  the 
time  of  the  execution  of  the  mortgage  and  its  filing  of 
record. 

Beck  and  Roy  Cameron  have  cross-appealed,  claiming 
that,  after  the  court  had  found  the  mortgage  valid  and  that 
it  created  a  lien  prior  and  superior  to  any  claim  of  the 

plaintiff   under    its   attachment,    judgment 

2.  attachmsnt:      should   have    been    rendered    against    the 

^nju  judg-         plaintiff'  upon  its  indemnifying  bond;  that 

these  cross-appellants  ought  not  to  be  forced 
to  look  to  the  mortgaged  property  for  the^  satisfaction  of 
their  claim.  The  thought  is  that  the  levy  of  the  attach- 
ment was  a  conversion  of  the  mortgaged  property  which 
left  the  plaintiff  liable  upon  its  indemnifying  bond  to  these 
mortgagees  for  the  value  of  the  property.  In  this  we  can- 
not concur.  When  the  controversy  arose  between  the  plain- 
tiff and  these  cross-appellants,  a  receiver  was  appointed, 
without  objection,  to  conserve  the  property,  pending  the  set- 
tlement of  the  controversy.  The  defendant  did  not  convert 
the  property  or  attempt  to  convert  it  after  notice  of  plain- 
tiff's claim.  The  application  was  made  to  the  court,  these 
cross-appellants  came  into  court,  the  issues  were  fixed,  and 
the  property  ordered  held  by  the  receiver,  pending  a  settle- 
ment of  that  controversy.  It  is  true  that,  upon  the  giving 
of  the  bond,  plaintiff  might  have  proceeded  to  the  conver- 
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sion  of  the  property  to  the  satisfaction  of  its  claim ;  but  it 
did  not  do  so.  The  property  still  remains  in  the^hands  of 
the  receiver  appointed  in  a  suit  to  which  both  these  contest- 
ants are  parties.  We  do  not  find  in  the  record  that  the 
cross-appellants  have  ever  made  specific  objection  to  the 
appointment  of  the  receiver,  or  to  the  conservation  of  the 
property  pending  the  result  of  the  litigation.  The  cross- 
appellants  are  not  entitled  to  have  the  decree  of  the  district 
court  modified,  as  prayed,  and  as  to  this  appeal  the  cause 
is  also  affirmed. 

II.  This  brings  us  to  a  consideration  of  the  second  ap- 
peal. 

It  will  be  noticed  from  what  has  been  said  that,  on  the 
equity  side,  plaintiff  was  given  judgment  for  the  full  amount 
of  its  claim  against  Cameron,  and  that  the  only  matter  con- 
tinued for  further  consideration  was  the  claim  made  by  the 
defendant,  George  W.  Cameron,  in  his  counterclaim  on  the 
bond  for  the  wrongful  suing  out  of  the  attachment.  A  jury 
was  impaneled  in  this  matter,  and  the  cause  tried  before 
Judge  Ellison,  and  a  verdict  returned  for  the  defendant 
in  the  sum  of  $1,172.9S.  Judgment  being  entered  upon  the 
verdict,  plaintiff  appeals. 

We  will  not  take  up  the  contentions  of  the  plaintiff  in 
the  order  in  which  errors  are  assigned,  but  will  dispose  of 
each  error  in  its  logical  order. 

It  is  first  contended  that  the  undisputed  evidence  shows 
that  the  attachment  was  rightfully  sued  out,  and  that  the 
plaintiff's  motion  for  a  directed  verdict,  therefore,  should 

have  been  sustained;  and  reliance  is  had 

^  bSSbaS^^b-     upon   what   is   known   as  the  Bulk   Sales 

ramptfon'^        Law.     It  is  true  that,  if  any  one  of  the 

grounds  upon  which  plaintiff  predicates  his 
right  to  an  attachment  is  true,  the  attachment  cannot  be 
said  to  be  wrongfully  sued  out.  The  first  ground  of  the 
attachment  was  that  the  defendant,  George  W.  Cameron, 
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was  about  to  convert  his  property,  to  wit,  a  stock  of  general 
merchandise,  into  money,  for  the  purpose  of  placing  it  be- 
yond the  peach  of  his  creditors.  PlaintiflPs  claim  is  that 
this  was  true;  and  if  not,  that  the  plaintiff  had  reasonable 
ground  for  believing  it  was  true,  at  the  time  the  attachment 
was  sued  out.  Whether  defendant  was  about  to  convert  his 
property  into  money  for  the  purpose  of  placing  it  beyond 
the  reach  of  his  creditors,  is  a  fact  question,  and  was  for 
the  jury.  Whether  plaintiff  had  reasonable  cause  for  be- 
lieving that  the  defendant  was  about  to  do  so,  is  also  a  fact 
question.  Independent  of  the  Bulk  Sales  Law,  it  was  for 
the  jury  to  say,  under  this  record,  whether  the  facts  alleged 
as  a  basis  for  the  attachment  were  true  or  not.  It  was  for 
the  jury  to  say  whether  the  plaintiff  was  justified  in  suing 
out  the  attachment,  though  the  facts  on  which  the  attach- 
ment was  predicated  were  not  true,  upon  the  theory  that 
the  plaintiff  had  reasonable  ground  for  believing  it  was 
true.  Independent  of  the  statute  referred  to,  the  jury 
would  be  justified  in  saying  that  the  ground  was  not  true, 
and  that  the  plaintiff  had  no  reasonable  ground  for  believ- 
ing it  to  be  true.  A  belief  in  the  truth  of  the  facts  charged 
as  a  basis  for  an  attachment  is  not  sufficient  to  justify  the 
issue  of  the  attachment  The  belief  must  be  founded  upon 
facts  and  circumstances  within  the  knowledge  of  the  attach- 
ing party,  which,  supposing  him  to  be  a  man  of  ordinary 
prudence,  judgment,  and  foresight,  are  sufficient  to  induce 
that  belief;  and  this  ordinarily  is  a  question  for  the  jury. 
The  defendant  was  a  merchant,  engaged  in  business.  The 
only  two  attempted  dispositions  of  the  property  in  contro- 
versy within  the  knowledge  of  the  plaintiff,  at  the  time  this 
attachment  was  sued  out,  are  to  be  found  in  the  giving  of 
this  Beck  mortgage,  and  the  contemplated  sale  to  one  Dor- 
sey.  The  record  discloses  that  the  plaintiff  had  no  rea- 
sonable ground  for  believing  that  the  mortgage  was  fraud- 
ulent, or  that  it  was  made  for  the  purpose  of  disposing 
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of  the  property  in  fraud  of  creditors.  The  mortgage  was 
a  valid  mortgage,  given  for  a  valid  consideration,  and  was 
adjudged  in  the  equity  suit  to  be  such.  The  sale  to  Dor- 
sey,  independent  of  the  failure  to  conform  to  the  Bulk  Sales 
statute,  cannot  be  said  to  be  made  with  intent  to  defraud 
creditors,  for  the  reason  that,  before  the  attachment  was 
sued  out,  defendant  notified  plaintiff  bank  of  the  contem- 
plated sale  to  Dorsey  in  bulk,  took  Dorsey  to  the  bank  and 
introduced  him  to  the  cashier  of  the  bank,  told  the  cashier 
all  the  facts  connected  with  the  contemplated  sate,  and 
that  Dorsey  had  deposited — ^which  was  true — a  sum  of 
money  in  the  bank  to  be  used  in  the  purchase  of  the  stock. 
With  these  facts  all  before  it,  the  bank  consented  to  the 
sale  to  Dorsey,  was  present  and  saw  Dorsey  in  possession, 
saw  the  invoice  made,  knew  the  price  at  which  the  stock 
was  to  be  sold,  and  every  fact  touching  the  disposition  of 
the  property  to  Dorsey,  before  the  attachment  was  sued 
out.  The  jury  could  well  find  that  the  sale,  so  far  as  George 
W.  Cameron  is  concerned,  was  in  good  faith,  made  with  the 
knowledge  and  consent  of  the  plaintiff  bank,  and  would 
have  been  fully  carried  out,  had  it  not  been  for  the  issuing 
of  the  attachment. 

It  is  contended,  however,  that  the  attempted  sale  to 
Dorsey,  in  bulk,  is  presumably  fraudulent,  and  that  the 
plaintiff  was  justified  in  indulging  in  this  presumption  at 
the  time  it  sued  out  the  attachment ;  that  it  cannot  be  said 
to  have  wrongfully  sued  out  the  attachment,  on  the  ground 
that  the  defendant  was  about  to  dispose  of  his  property 
with  intent  to  defraud  his  creditors,  and  be  mulcted  in 
damages  therefor,  when  the  statute  itself  says  that  a  bulk 
sale,  without  complying  with  the  requirements  of  the  stat- 
ute, is  presumptively  fraudulent.  The  statutes  relied  upon 
are  as  follows:  Section  2911-a  of  the  Supplemental  Sup- 
plement to  the  Code,  1915,  which  was  in  force  at  the  time 
the  attachment  was  sued  out,  reads  as  follows: 
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"No  person  *  *  *  engaged  in  the  retail  ♦  ♦  ♦  business  of 
buying  and  selling  merchandise  for  profit  shall  at  a  single 
transaction,  and  not  in  the  regular  course  of  business,  sell, 
assign,  or  deliver  the  whole,  or  a  major  part  of  his  stock 
*  *  *  in  trade  unless  he  shall,  not  less  than  seven  days 
previous  to  such  sale,  assignment,  or  delivery,  send  or 
cause  to  be  sent  to  his  creditors  by  registered  mail,  a  no- 
tice of  his  intention  to  make  such  transfer,  assignment  or 
delivery,  which  notice  shall  be  in  writing  describing  in  gen- 
eral terms  the  property  to  be  sold,  assigned,  or  delivered, 
and  the  parties  thereto." 

Section  2911-b  provides :  "All  such  sales,  assignments, 
or  deliveries  ♦  ♦  ♦  which  shall  be  made  without  the  formal- 
ities  required  ♦  ♦  ♦  will  be  presumed  to  be  fraudulent  and 
void  as  against  all  persons  who  were  creditors  of  the  ven- 
dor at  the  time  of  such  transaction;  except  creditors  to 
whom  notice  was  mailed  ♦  ♦  ♦  but  if  such  creditors  have  re- 
ceived any  part  of  the  purchase  price  paid  they  shall  be 
required^  to  contribute  equitably  to  those  who  have  not  re- 
ceived such  notice." 

It  will  be  noticed  from  this  statute  that  a  failure  to 
comply  with  its  provisions  renders  the  sale  presumptively 
fraudulent  and  void  against  all  creditors  except  those  to 
whom  notice  is  given.  This  statute  creates  a  presumption 
against  the  hona  fides  of  the  transaction,  when  no  notice 
such  as  the  statute  requires  is  given.  No  such  presumption 
exists,  however,  though  the  sale  is  completed,  in  favor  of  any 
creditor  who  receives  the  notice  provided  for  in  the  statute. 
The  statute  only  raises  a  presumption  against  the  bona 
fides  of  the  transaction.  It  does  not  say  that  such  sales 
without  notice  are  absolutely  fraudulent  and  void,  but  that 
such  sales  are  presumed  to  be  fraudulent  and  void.  This  is 
a  fact  presumption  and  rebuttable.  The  burden  rests  upon 
the  merchant  who  attempts  to  justify  a  bulk  sale  without 
notice  to  "negative  this  presumption.     The  presumption  is 
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that  he  is  trying  to  circumvent  the  creditors  to  whom  he 
gives  no  notice,  by  making  the  sale  of  his  stock  in  bulk. 
It  cannot  be  presumed  that  he  intended  to  circumvent  those 
to  whom  he  gives  notice.  That  is  the  reason  for  the 
distinction.  In  the  case  at  bar,  Cameron  owned  a  stock 
of  goods.  He  contemplated  selling  it  to  one  Dorsey.  Be- 
fore any  sale  was  made,  he  brought  Dorsey  to  the  bank, 
introduced  him  to  its  cashier,  told  the  bank  of  the  contem- 
plated sale,  and  that  Dorsey  had  deposited  with  the 
bank  an  amount  sufficient  to  cover  the  purchase  price. 
Though  this  deposit,  however,  was  made  in  Dorsey's  own 
name,  it  was  there  for  the  purpose  of  use  in  consummating 
the  sale.  The  jury  could  well  find  that  the  sale  would 
have  been  consummated,  had  it  not  been  for  the  serving  of 
this  attaclmient.  The  plaintiff  bank,  by  its  officers,  was 
present  at  the  time  the  invoice  was  made,  saw  Dorsey  there, 
and  knew  that  the  sale  was  about  to  be  made,  with  the  un- 
derstanding at  the  time  between  the  bank  and  George  W. 
Cameron  that  the  money  received  from  the  sale  should  be 
deposited  in  the  bank  and  used  for  the  purpose  of  paying 
George  W.  Cameron's  d«bts,  and  that  the  bank  should  take 
its  indebtedness  out  of  the  fund  so  created.  Some  contro- 
versy arose  later,  however,  between  Roy  Cameron,  one  of 
the  persons  claiming  under  the  mortgage  in  the  other  suit, 
and  the  bank,  as  to  what  disposition  should  be  made  of  the 
proceeds  of  the  sale.  Roy  Cameron  claimed  that  it  should 
be  paid  to  him,  or  to  him  and  Beck,  for  the  purpose  of  dis- 
charging their  mortgage.  To  this  the  bank  demurred,  and, 
without  consulting  George  W.  Cameron,  proceeded  at  once 
to  sue  out  the  attachment.  The  attachment  was  sued  out. 
Thereafter,  Dorsey  refused  to  consummate  the  sale,  withdrew 
his  money  from  the  bank,  and  left.  The  goods  remained  in 
the  hands  of  the  receiver  appointed  by  the  court  at  the  in- 
stance of  the  plaintiff.  That  Dorsey  contemplated  pur- 
chasing these  goods  from  Cameron,  that  he  had  entered  into 
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an  agreement  to  purchase  them,  that  he  had  deposited  with 
the  plaintiff  bank  sufficient  money  to  cover  the  purchase 
price,  that  an  invoice  was  made  of  the  goods,  that  Dorsey 
was  in  and  about  the  store  at  the  time  the  attachment  was 
sued  out,  that  plaintiff  knew  of  the  sale*  to  Dorsey  and 
consented,  are  matters,  we  think,  well  settled  by  the  record. 
The  levy  of  the  attachment  and  the  controversy  that  arose 
between  the  mortgagees  and  the  attaching  creditor  seem  to 
have  discouraged  Dorsey  from  any  further  proceeding  In 
the  matter,  and  he  withdrew.  The  record  shows  that  George 
W.  Cameron  attempted  to  comply  with  the  Bulk  Sales  Law, 
and  issued  to  all  his  creditors  the  notices  required  by  the 
statute.  The  notice  given,  however,  was  a  three  days'  in- 
stead of  a  seven  days'  notice.  The  notice  informed  the 
creditors  that  the  sale  to  Dorsey  would  be  made  and  the 
goods  delivered  within  three  days  .from  the  completed  serv- 
ice of  the  notice.  Prior  to  the  session  of  the  thirty-sixth 
general  assembly,  three  days'  notice  was  all  that  was  re- 
quired. The  Session  Laws  of  the  thirty-sixth  general  as- 
sembly were  not,  at  the  time,  published  in  book  form,  except 
as  found  in  the  Supplemental  Supplement  of  1915.  The 
notice  complied  in  every  respect  with  the  requirements  of 
the  statute,  except  as  to  the  number  of  days  that  should 
intervene  between  the  notice  and  the  completed  sale.  This 
notice  was  given  to  the  plaintiff  before  the  attachment  was 
sued  out,  and  the  plaintiff  was  notified  verbally  of  the  fact 
of  the  contemplated  sale,  and  consented  to  it;  knew  that 
the  intended  purchaser  had  deposited  in  the  bank  sufficient 
funds  to  cover  the  purchase  price.  It  agreed  with  Cam- 
eron that,  when  the  sale  was  consummated,  the  proceeds 
should  be  deposited  in  the  bank,  to  be  applied  on  Cameron's 
debts.  At  that  time,  plaintiff  knew  of  Beck's  mortgage, 
and  made  no  objection  to  the  arrangement  for  the  deposit 
of  the  proceeds  of  the  sale  with  the  bank,  until,  in  some 
conversation  with  Boy  Cameron,  it  conceived  the  idea,  from 
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what  was  said,  that  the  proceeds  of  the  sale  were  to  go 
to  the  satisfaction  of  the  mortgage,  rather  than  to  the  sat- 
isfaction of  plaintiff's  claim. 

A  creditor  who  participates  in  a  bulk  sale,  who  con- 
sents to  the  goods'  being  sold  in  bulk,  in  expectation  that 
the  proceeds  of  the  sale  are  to  be  applied  upon  his  indebt- 
edness, cannot  be  heard  to  say  that  the  sale  was  fraudu- 
lent and  void  simply  because  the  notice  of  intent  to  s6ll 
in  bulk  did  not  comply  with  the  statute.  That  is  to  say, 
a  creditor  who  consents  to  a  bulk  sale,  with  the  under- 
standing that  the  money  realized  from  the  sale  is  to  be  paid 
in  discharge  of  his  obligations,  cannot  be  heard  to  say  that 
the  contemplated  sale  was  fraudulent  on  proof  alone  that 
the  statutory  notice  was  not  given.  The  stopping  of  the 
sale  by  attachment  on  that  ground  alone  cannot  be  justi- 
fied upon  a  record  which  shows  that  the  attaching  cred- 
itor knew  that  the  sale  was  about  to  be  made,  and  con- 
sented to  it.  The  notice  required  by  the  statute  is  for  the 
benefit  of  the  creditors.  The  statutory  provision  is  to  pro- 
tect creditors,  and  can  be  waived  by  the  party  for  whose 
benefit  it  was  made.  Where  one  consents  to  a  thing's  be- 
ing done  without  compliance  with  the  formalities  of  the 
statute,  he  cannot  predicate  fraud  upon  the  doing  of  the 
thing  to  which  he  consents.  He  cannot  be  allowed  to  shield 
himself  behind  a  statute  made  for  his  protection,  when  he 
consents  to  the  thing's  being  done  without  the  formalities 
of  the  statute. 

III.  It  is  next  contended  that  the  court  erred  in  its 
instmction  to  the  jury  touching  the  measure  of  damages 
in  the  suit  upon  the  counterclaim. 

It  will  be  noted  that  this  action  is  not 
4.  attachmbnt:      an  independent  action  on  the  bond  to  re- 

wTongfal  at-  '^ 

damagS*for        cover  damages  on  account  of  the  wrongful 
SSe^^chStSs,     ^^^S  ^^^  of  the  attachment.     It  is  by  way 

of  counterclaim  to  the  claim  made  by  the 


200  Palo  Bay.  Bank  v.  Cambron.        [184  Iowa 

plaintiff  in  his  petition.  The  amount  that  defendant  was  ac- 
tually damaged  by  the  wrongful  suing  out  of  the  attach- 
ment was  a  matter  for  the  consideration  of  the  jury.  Be- 
fore this  suit  was  tried,  it  had  been  judicially  determined 
that  plaintiff  was  entitled  to  recover  of  the  defendant  upon 
the  claims  made  in  the  several  counts  of  its  petition.  In  no 
event  could  the  defendant  recover  more  in  a  suit  upon  his 
counterclaim  than  the  difference  between  the  amount  found 
to  be  due  the  plaintiff  in  its  original  petition,  and  the 
amount  due  the  defendant  upon  its  counterclaim.  The 
judgment  fixing  the  amount  due  plaintiff  on  the  several 
counts  of  its  petition  was  introduced  in  evidence. 

All  rules  for  the  admeasurement  of  damage  are  based 
on  the  theory  of  compensation.  The  goods  were  sold  to 
Dorsey  for  |2,374.  Defendant  had  consented  to  the  sale  of 
the  goods  at  that  price.  The  jury  would  be  justified  in  find- 
ing that  this  was  the  actual  value  of  the  goods  at  the  time 
of  the  levy.  Defendant  had  given  a  valid  mortgage  on 
these  goods  amounting  to  over  |1,800,  with  interest.  De- 
fendant's interest  in  the  goods  levied  upon,  at  that  time, 
could  not  be  more  than  the  difference  between  the  mortgage 
and  the  value  of  the  goods.  Prior  to  the  trial  upon  the 
attachment,  it  had  been  judicially  determined,  in  a  suit  to 
which  all  these  parties  were  parties,  that  this  mortgage 
was  valid  and  a  subsisting  lien  upon  the  property,  and  the 
receiver  was  directed  to  apply  the  attached  property  to 
the  satisfaction  of  this  mortgage;  so  that,  before  the  trial 
of  this  action,  the  property  had  been  practically  taken  op 
sequestered  to  the  satisfaction  of  this  f  1,800  mortgage,  with 
interest.  Conceding  that  the  attachment  was  wrongfully 
sued  out,  had  the  plaintiff  taken  all  the  property  under  his 
attachment  and  converted  it  to  its  own  use,  the  plaintiff 
could  not  be  held  for  more  than  the  value  of  the  goods 
taken.  The  amount  which  the  defendant  lost  by  the  ac- 
tion of  the  plaintiff  in  attaching  the  property  could  not 
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be  more  than  that  under  the  conditions  disclosed.  After 
the  attachment  had  been  served,  however,  defendant's  mort- 
gagee appeared,  and  showed  a  right,  given  to  him  by  the 
defendant,  to  take  from  the  plaintiff  ^ore  than  $1,800  worth 
of  these  goods.  In  fact,  defendant  stipulated — though  this 
stipulation  was  not  permitted  to  go  into  the  record,  and 
we  think  it  was  error  in  the  court  to  refuse  it — as  follows : 

"1.  That  whereas  the  said  George  W.  Cameron  has 
been  heretofore  and  now  is  the  owner  of  a  stock  of  general 
merchandise  [locating  it] ; 

"2.  And  whereas  said  (George  W.  Cameron  proposes  to 
make  sale  in  bulk  of  said  stock  of  merchandise; 

''3.  And  whereas  said  George  W.  Cameron  is  indebted 
to  the  plaintiff,  for  which  indebtedness  action  has  been 
brought  in  the  above-entitled  court,  and  an  attachment  is- 
sued and  levied  upon  said  stock  of  merchandise; 

"4:.  And  whereas  there  are  certain  claimed  mortgage 
liens  on  said  stock  of  goods  running  to  Martin  P.  Beck 
et  al.; 

'^5.  And  whereas  said  stock  of  goods  has  been  invoiced 
at  12,374 ; 

^'6.  And  whereas  one  Garfield  Dorsey  stands  ready  and 
willing  to  buy  said  stock  of  goods  at  and  for  the  sum  of 
f2,374,  and  has  deposited  said  sum  of  |2,374  in  the  Palo 
Savings  Bank  [plaintiff  bank] ,  pending  the  transfer  of  said 
stock  of  goods  to  the  said  Garfield  Dorsey : 

"7.  It  is  therefore  agreed  by  and  between  the  Palo  Sav- 
ings Bank,  party  of  the  one  part,  and  George  W.  Cam- 
eron, Martin  P.  Beck  et  aZ.,  and  Garfield  Dorsey,  party  of 
the  other  part,  that  the  proposed  sale  of  such  stock  of  mer- 
chandise to  the  said  Garfield  Dorsey  shall  be  consummated 
upon  the  condition  that  the  purchase  price,  being  the  in- 
voice-price as  above  set  forth,  shall  be  deposited  in  the 
Palo  Savings  Bank,  to  there  remain  in  lieu  of  and  in  the 
place  of  said  stock  of  goods,  and  until  the  rights  of  the 
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plaintiff  under  its  attachment  levy  on  the  stock  of  goods, 
and  until  the  rights  of  said  Martin  P.  Beck  et  al.  under 
their  claimed  mortgage  liens,  shall  have  been  fully  deter- 
mined and  adjudged  by  the  courts,  and  shall  then  be  dis- 
bursed as  may  be  directed  by  the  final  order,  judgment  or 
decree  of  the  courts. 

"8.  This  stipulation  is  made  without  prejudice  to  the 
rights  of  any  of  the  parties  claimant,  but  solely  for  the  pur- 
pose of  continuing  said  store  and  stock  of  goods  for  sale 
without  interruption  and  as  a  going  business,  and  the  rights 
of  the  parties,  plaintiff  and  others,  to  the  money  so  depos- 
ited, and  whatever  liens  or  rights  they  have  thereto,  shall 
attach  to  the  money  as  to  the  property  under  priority  to  be 
determined  by  the  court." 

This  stipulation  was  signed  by  all  the  parties  to  this 
suit  Before  the  suit  on  the  counterclaim  was  tried,  it  had 
been  fully  determined  and  adjudicated  on  the  equity  side  of 
the  court  that  the  mortgage  given  by  the  defendant  was  a 
prior  lien  to  the  levy  of  the  attachment ;  and  the  court  di- 
rected that  the  attached  property  should  be  disposed  of,  and 
the  proceeds  applied  to  the  payment  of  this  obligation  for 
which  the  defendant  was  liable.  The  defendant  was  a  party 
to  this  proceeding,  and  made  no  objection  to  the  order  and 
direction  of  the  court  so  made,  and  the  amount  lost  by 
the  defendant  by  the  attachment  could  not  have  exceeded 
the  difference  between  the  amount  due  upon  the  mortgage 
and  the  actual  value  of  the  goods;  and  against  this  sum 
the  plaintiff  was  entitled  to  an  offset  on  the  amount  due 
it  on  the  several  counts  of  its  original  petition,  to  which  the 
counterclaim  was  filed.  If  the  amount  due  upon  the 
counterclaim  had  been  less  than  the  amount  of  plaintiff's 
claim,  then  plaintiff  would  be  entitled  to  judgment  for  the 
difference  between  the  amount  due  it,  upon  its  claim,  and 
the  amount  found  due  upon  the  counterclaim.  If  the 
amount  due  upon  the  counterclaim  exceeded  the  amount 
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dne  plaintiff  upon  its  original  claim,  then  judgment 
should  have  been  entered  for  the  defendant  for  the  differ- 
ence. 

The  rule  for  the  admeasurement  of  damages  given  by 
the  court  authorized  the  jury  to  find,  and  it  did  find,  a  ver- 
dict for  the  defendant  for  f  1,172.28,  as  damages  for  the 
wrongful  suing  out  of  the  attachment.  All  that  is  shown 
is  that  the  levy  of  the  attachment  prevented  the  defendant 
from  consummating  a  sale  which  he  had  already  made  for 
$2,374,  with  a  mortgage  of  over  f  1,800  against  the  stock, 
and  that,  after  the  levy,  these  mortgages,  under  the  order 
and  direction  of  the  court,  sequestered  the  property  or  its 
proceeds,  leaving  the  plaintiff  with  nothing  in  its  hands 
more,  at  the  most,  than  the  difference  between  the  amount 
due  upon  the  mortgage  and  the  actual  value  of  the  stock. 
The  rules  laid  down  for  the  guidance  of  the  jury  in  admeas- 
uring damages,  allowed  the  jury,  in  fixing  its  verdict,  to 
award  the  defendant  far  more  than,  under  any  theory 
of  the  record,  the  defendant  could  possibly  have  suffered  in 
the  vay  of  damages.  As  bearing  upon  this  question,  see 
Emerson  d  Co,  v.  Converse,  106  Iowa  330,  and  cases  therein 
cited. 

For  the  errors  pointed  out,  the  case  is — Reversed, 

Preston,  C.  J,,  Whavbe  and  Stevens,  JJ.,  concur. 


Henry  Watters  et  al..  Appellants,  v.  George  Platt  et  al.. 

Trustees,  Appellees. 

EMINENT  DOMAIN:  Oompensation— Measure  of  Damages.  The 
measure  of  damages  for  the  condemnation  of  part  of  an  entity 
— ^for  instance,  a  farm — is  the  difference  between  the  fair  mar- 
ket value  of  the  entity  before  the  condemnation  and  taking,  and 
such  value  immediately  after  the  condemnation  and  taking.  In 
arriving  at  the  value  of  the  original  entity,  due  consideration 
should  be  given  to  any  particular  value  which  the  part  sought 
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was  about  to  convert  his  property,  to  wit,  a  stock  of  general 
merchandise,  into  money,  for  the  purpose  of  placing  it  be- 
yond the  reach  of  his  creditors.  Plaintiff's  claim  is  that 
this  was  true;  and  if  not,  that  the  plaintiff  had  reasonable 
ground  for  believing  it  was  true,  at  the  time  the  attachment 
was  sued  out.  Whether  defendant  was  about  to  convert  his 
property  into  money  for  the  purpose  of  placing  it  beyond 
the  reach  of  his  creditors,  is  a  fact  question,  and  was  for 
the  jury.  Whether  plaintiff  had  reasonable  cause  for  be- 
lieving that  the  defendant  was  about  to  do  so,  is  also  a  fact 
question.  Independent  of  the  Bulk  Sales  Law,  it  was  for 
the  jury  to  say,  under  this  record,  whether  the  facts  alleged 
as  a  basis  for  the  attachment  were  true  or  not.  It  was  for 
the  jury  to  say  whether  the  plaintiff  was  justified  in  suing 
out  the  attachment,  though  the  facts  on  which  the  attach- 
ment was  predicated  were  not  true,  upon  the  theory  that 
the  plaintiff  had  reasonable  ground  for  believing  it  was 
true.  Independent  of  the  statute  referred  to,  the  jury 
would  be  justified  in  saying  that  the  ground  was  not  true, 
and  that  the  plaintiff  had  no  reasonable  ground  for  believ- 
ing it  to  be  true.  A  belief  in  the  truth  of  the  facts  charged 
as  a  basis  for  an  attachment  is  not  sufficient  to  justify  the 
issue  of  the  attachment.  The  belief  must  be  founded  upon 
facts  and  circumstances  within  the  knowledge  of  the  attach- 
ing party,  which,  supposing  him  to  be  a  man  of  ordinary 
prudence,  judgment,  and  foresight,  are  sufficient  to  induce 
that  belief;  and  this  ordinarily  is  a  question  for  the  jury. 
The  defendant  was  a  merchant,  engaged  in  business.  The 
only  two  attempted  dispositions  of  the  property  in  contro- 
versy within  the  knowledge  of  the  plaintiff,  at  the  time  this 
attachment  was  sued  out,  are  to  be  found  in  the  giving  of 
this  Beck  mortgage,  and  the  contemplated  sale  to  one  Dor- 
sey.  The  record  discloses  that  the  plaintiff  had  no  rea- 
sonable ground  for  believing  that  the  mortgage  was  fraud- 
ulent^ or  that  it  was  made  for  the  purpose  of  disposing 
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of  the  property  in  fraud  of  creditors.  The  mortgage  was 
a  valid  mortgage,  given  for  a  valid  consideration,  and  was 
adjudged  in  the  equity  suit  to  be  such.  The  sale  to  Dor- 
sey,  independent  of  the  failure  to  conform  to  the  Bulk  Sales 
statute,  cannot  be  said  to  be  made  with  intent  to  defraud 
creditors,  for  the  reason  that,  before  the  attachment  was 
sued  out,  defendant  notified  plaintiff  bank  of  the  contem- 
plated sale  to  Dorsey  in  bulk,  took  Dorsey  to  the  bank  and 
introduced  him  to  the  cashier  of  the  bank,  told  the  cashier 
all  the  facts  connected  with  the  contemplated  sale,  and 
that  Dorsey  had  deposited — ^which  was  true — a  sum  of 
money  in  the  bank  to  be  used  in  the  purchase  of  the  stock. 
With  these  facts  all  before  it,  the  bank  consented  to  the 
sale  to  Dorsey,  was  present  and  saw  Dorsey  in  possession, 
saw  the  invoice  made,  knew  the  price  at  which  the  stock 
was  to  be  sold,  and  every  fact  touching  the  disposition  of 
the  property  to  Dorsey,  before  the  attachment  was  sued 
out.  The  jury  could  well  find  that  the  sale,  so  far  as  George 
W.  Cameron  is  concerned,  was  in  good  faith,  made  with  the 
knowledge  and  consent  of  the  plaintiff  bank,  and  would 
have  been  fully  carried  out,  had  it  not  been  for  the  issuing 
of  the  attachment. 

It  is  contended,  however,  that  the  attempted  sale  to 
Dorsey,  in  bulk,  is  presumably  fraudulent,  and  that  the 
plaintiff  was  justified  in  indulging  in  this  presumption  at 
the  time  it  sued  out  the  attachment ;  that  it  cannot  be  said 
to  have  wrongfully  sued  out  the  attachment,  on  the  ground 
that  the  defendant  was  about  to  dispose  of  his  property 
with  intent  to  defraud  his  creditors,  and  be  mulcted  in 
damages  therefor,  when  the  statute  itself  says  that  a  bulk 
sale,  without  complying  with  the  requirements  of  the  stat- 
ute, is  presumptively  fraudulent.  The  statutes  relied  upon 
are  as  follows:  Section  2911-a  of  the  -Supplemental  Sup- 
plement to  the  Code,  1915,  which  was  in  force  at  the  time 
the  attachment  was  sued  out,  reads  as  follows: 
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the  district  cotirt  to  a  jury,  and  a  verdict  returned  for  the 
plaintiffs  for  the  sum  of  f  280.  Judgment  being  entered  upon 
the  verdict,  plaintiffs  appeal  to  this  court 

The  only  question  here  for  our  consideration  is  as  to 
the  proper  rule  for  admeasuring  the  damages  which  plain- 
tiff has  sustained  by  the  taking  of  this  piece  of  ground. 
The  claim  of  the  plaintiff  is  that,  inasmuch  as  he  had  sep- 
arated it  from  the  farm  by  staking  it  off  and  platting  it, 
and  advertised  it  for  sale  for  cemetery  purposes,  it  should 
be  considered  as  a  separate  and  distinct  entity,  and  should 
be  valued  as  such;  that,  inasmuch  as  it  had  been  separated 
by  him  from  the  farm,  and  staked  off  for  cemetery  purposes, 
he  was  entitled  to  have  its  value  estimated  as  for  cemetery 
purposes,  and  with  this  in  view,  he  called  his  witnesses,  who 
testified  that  this  piece  of  land  was  adapted  to  cemetery 
purposes;  was  so  situated  as  to  be  available  for  that  pur- 
pose; that  it  had  a  market  value  for  that  purpose;  that  the 
plaintiff  had  already  sold  burial  lots  in  the  territory  sought 
to  be  condemned.  Thereupon,  the  plaintiff  fixed  the  value 
at  |1,200,  and  gave  it  as  his  opinion  that  the  119  lots  in  the 
proposed  cemetery  could  be  sold  at  |10  a  lot,  within  five 
years  from  that  date.  His  other  witnesses  expressed  the 
same  opinion,  though  some  of  them  said  they  thought  it 
could  not  be  realized  on  for  cemetery  purposes  within  less 
than  ten  years. 

It  appears  that  plaintiff  had  used  this  piece  of  ground 
in  connection  with  the  farm  and  for  farm  purposes  for  eight 
or  ten  years ;  that  he  owned  land  immediately  south  of  the 
old  cemetery.  The  land  in  controversy  was  north.  He 
said: 

^'This  land  on  the  south  is  about  the  same  character  of 
land,  and  just  as  valuable  for  all  purposes." 

The  theory  of  the  defendant  was  that  the  measure  of 

plaintiff's  damage  for  the  taking  of  this  land  is  the  differ- 

!  ence  between  what  the  whole  farm  from  which  it  was  taken 
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was  reasonably  worth  before  it  was  taken,  and  what  it  was 
worth  immediately  after  it  was  taken,  there  being  no  claims 
for  consequential  damages  shown  to  have  resulted  to  the 
land  left  as  a  proximate  consequence  of  the  taking. 

Plaintiff  complains  in  this  appeal  of  the  following  in- 
structions given  by  the  court : 

^'Instruction  2.  The  measure  of  the  damage  sustained 
by  Henry  and  Isabelle  Watters,  by  reason  of  the  taking  of 
the  tract  of  land  in  question,  is  the  difference  in  the  market 
value  of  the  farm  from  which  such  tract  is  taken  before 
such  tract  was  condemned,  and  taken  therefrom,  and  its 
mariket  value  after  the  taking  of  such  tract  of  land  by  the 
township  trustees. 

'^Instruction  4.  The  market  value  of  land  is  the  actual 
price  at  which  it  may  ordinarily  be  sold  on  the  market  to 
one  who  desires  to  purchase.  The  price  which  an  owner 
may  put  upon  his  land  is  not  the  market  value  unless  it  may 
be  sold  at  such  price.  Tou  should,  therefore,  in  determin- 
ing the  amount  of  damages  which  you  award  the  appellants, 
find  the  actual  market  value  of  the  appellants'  farm,  as  an 
entirety,  on  or  about  the  Ist  day  of  December,  1915,  and 
just  prior  to  the  condemnation  of  the  piece  of  land  in  ques- 
ao.,  «.d  tte  .coal  ■»«!.«  viae  ..  ».ch  ,.n.  iMmediately 
after  the  tract  of  land  in  question  was  condemned  and  taken 
from  the  farm ;  and  the  difference  between  such  values  is 
the  damage  sustained  by  the  appellants. 

'^Instruction  5.  Evidence  has  been  introduced  as  tend- 
ing to  show  that  the  tract  of  land  sought  to  be  condemned 
is  of  such  a  character  and  location  that  it  affords  favor- 
able  opportunity  for  the  owners  to  plat  it  as  a  cemetery, 
and  when  so  platted,  lots  therein  might  be  sold  for  cem- 
etery purposes.  As  to  the  testimony  so  introduced,  you  are 
instructed  that,  if  you  find  from  the  evidence  that  the  tract 
of  land  sought  to  be  condemned  is  of  such  a  character  and 
location  as  to  afford  favorable  opportunity  for  the  owners  to 
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plat  the  same  for  cemetery  purposes,  and  you  further  find 
that,  by  reason  thereof,  it  has  a  value  above  that  which  it 
otherwise  would  have  as  farm  land,  such  fact  should  be 
taken  into  consideration  by  you  in  determining  the  amount 
of  damage  sustained  by  the  appellants,  by  reason  of  the 
taking  of  such  tract:  that  is,  you  should  take  into  consid- 
eration the  fair  market  value  of  the  tract  sought  to  be  con- 
demned, for  any  use  to  which  it  is  adapted,  in  determining 
the  difference  between  the  fair  market  value  of  the  entire 
farm  of  the  appellants  before  such  tract  was  taken,  and  the 
fair  market  value  of  such  farm  after  the  tract  in  question 
was  taken  by  condemnatory  proceedings,  and  for  no  other 
purpose.  The  ultimate  question  for  your  determination, 
and  the  one  which  must  determine  the  amount  which  you 
award  the  appellants  as  just  compensation  for  the  land,  is 
the  difference  between  the  fair  market  value  of  the  entire 
farm  of  appellants,  as  it  existed  before  the  taking  of  the 
tract  in  question,  and  its  fair  market  value  after  such  tract 
was  taken  by  condemnation." 

All  rules  for  the  admeasurement  of  damages  are  framed 
with  a  view  of  securing  a  yard  stick  by  which  wrongs  and 
injuries  and  damages  may  be  equitably  measured.  The  the- 
ory  upon  which  the  rules  are  framed  is  the  theory  of  com- 
pensating for  wrong  done,  or  injury  sustained.  No  rule 
has  ever  been  devised  for  the  admeasurement  of  damages 
that  in  all  cases  works  absolute  justice.  The  rules  to  which 
courts  adhere  are  those  which  more  nearly  approximate  jus- 
tice when  applied  to  the  many  circumstances  and  condi- 
tions out  of  which  injury  arises.  The  general  rule  adopted 
for  the  admeasurement  of  damages  resulting  from  the  tak- 
ing of  private  property  for  public  use  is  the  difference  be- 
tween the  value  of  the  whole  property  from  which  the  con- 
demned property  is  taken  at  the  time  of  the  taking,  and 
the  value  of  the  whole  property  from  which  it  is  taken  after 
the  taking  is  complete.    One  who  owns  a  thing  is  entitled  to 
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it  unimpaired.     Those  who  take  from  the  thing  or  injure 
the  things  must  respond  in  damages  for  the  taking  or  the 
injury.    The  taking  may  not  diminish   the  value  of  the 
thing  from  which  it  is  taken  beyond  the  value  of  the  por- 
tion taken.    It  may  diminish  it  not  only  in  the  value  of  the 
thing  taken,  but  in  the  injury  to  the  thing  left.     The  law 
considers  the  thing  from  which  it  is  taken  an  entity,  and 
a  taking  from,  a  diminution  of  the  entity,  and  not  the  tak- 
ing of  a  distinct  entity.    The  damage  is  to  the  entity,  meas- 
ured by  the  eflfect  that  the  diminution  has  upon  the  mar- 
ket value  of  the  entity.    The  staking  off  of  this  property 
by  the  plaintiff  did  not  affect  the  character  of  the  original 
entity,  the  farm  body  as  a  whole.    It  still  remained  a  por- 
tion of  the  entity.     As  a  portion  of  the  entity,  it  may  have 
had  peculiar  value  because  of  its  availability  for  other  pur- 
poses than  that  to  which  it  was  devoted;  but  this  went  to 
enhance  the  value  of  the  entity  of  which  it  was  a  component 
part.     This  thought  is  emphasized  by  the  testimony  of  one 
of  plaintiff's  witnesses,  "that  this  piece  of  land,  because  of 
its  situation  and  its  timbered  character,  had  a  peculiar  value 
as  a  hog  lot."    An  orchard  or  a  vineyard,  though  consist- 
ing of  but  a  few  acres,  devoted  to  raising  fruits  of  value, 
may  render  the  particular  tract  devoted  to  that  purpose  of 
more  value  than  other  portions  of  the  farm  of  which  it  is  an 
int^pral  part ;  and  yet  no  one  would  think  that,  if  the  or- 
chard   is  appropriated  for  a  public  use,  or  the  vineyard 
taken  for  a  public  use,  the  measure  of  the  injury  should  be 
other  than  the  difference  between  the  value  of  the  whole 
farm,  of  which  it  was  a  part,  before  and  after  the  taking. 
The  fact  of  its  adaptability  to  profitable  use,  being  a  part 
of  the  entire  entity,  would  go,  undoubtedly,  to  enhance  the 
value  of  the  entity,  of  which  it  was  a  part;  and  yet,  the 
measure  would  be  the  difference  between  the  value  of  the 
original  entity  before  the  taking  and  the  value  of  the  entity 
after  the  taking.    A  departure  from  this  salutary  rule  would 
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inyite  ns  into  the  field  of  speculation,  and  encourage  hasty 
action  to  give  to  the  part  needed  for  public  use  a  fictitious 
value  not  possessed  before  the  need  of  it  for  public  use  was 
made  known.  What  we  have  said  is  in  line  with  the  hold- 
ing of  this  court  in  Ranch  v.  City  of  Cedar  Rapids,  134  Iowa 
563,  and  Tracy  v.  City  of  Mt.  Pleasant,  165  Iowa  435. 

We  are  satisfied  with  the  holding  in  these  cases.  The 
rule  laid  down  in  the  instructions  complained  of  is  in  per- 
fect harmony  with  the  rules  announced  in  these  cases. 

Some  complaint  is  made  of  the  refusal  of  the  court  to 
allow  plaintiff  to  cross-examine  certain  witnesses  of  the  de- 
fendants upon  certain  points  developed  in  the  direct  exam- 
ination. An  examination  of  this  record  shows  that  the  mat- 
ters on  which  plaintiff  sought  to  cross-examine  were  mat- 
ters not  in  dispute.  In  fact,  they  were  testified  to  by  the 
plaintiff  when  upon  the  witness  stand,  and  the  court  did  not 
abuse  its  discretion  in  refusing  to  allow  the  plaintiff  to 
cross-examine  on  these  points. 

As  we  find  no  error  in  the  record,  the  cause  is — Af- 
firmed. 

Preston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Joe  Borough,  Appellant,  v.  Minneapolis  &  St.  Louis  Bah/- 

WAY  Company,  Appellee. 

RATTiBOADS;     Accidents  at  OrossingB — ^Negligence— Jury  ^estion. 

1  Bvldence  attending  an  accident  at  a  crossing  reviewed,  and 
*    held  to  present  a  Jury  question  on  the  issue  (a)  of  defendant's 

negligence,  and  (b)  of  plalntlfP's  contributory  negligence. 

WITKE88E8:      Impeachment — Contradictory     Statements.      Stata- 

2  ments  by  a  witness  out  of  court  contradictory  of  his  statements 
In  court  do  not  constitute  substantlye  evidence  of  the  matter  in 
issue. 
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Appeal  from  Keokuk  District  Court. — John  F.  Talbott^ 

Judge. 

April  4^  1918. 

Rbhbarinq  Dbnibd  Sbptbmbbr  20,  1918. 

Action  to  recover  damages  for  personal  injury.  Opin- 
ion states  the  facts.  The  district  court  directed  a  verdict 
fop  the  defendant.  Plaintiff  appeals. — Reversed  and  re- 
manded. 

C.  C.  Orvis,  Hamilton  d  Beatty,  and  Talley  d  Snaken- 
berg,  for  appellant. 

Burrell  d  Devitt  and  Stockman  d  Baker,  for  appellee. 

Qaynor,  J.— This  action  is  brought  by  the  plaintiflP  to 
recover  damages  for  personal  injuries  alleged  to  have  been 
caused  by  the  n^ligence  of  the  defendant  in  operating  one 

of  its  trains  over  a  public  crossing.  The 
accidents  at  cause  was  tried  to  a  jury,  and,  at  the  con- 
licence:  jury       clusion  of  all  the  evidence,  the  court  in- 

Question. 

structed  the  jury  to  return  a  verdict  for  the 
defendant.  The  .verdict  "was  accordingly  returned,  and, 
judgment  being  entered  upon  the  verdict,  plaintiff  appeals. 
It  appears  that  the  track  on  which  the  collision  oc- 
cnrredy  crosses  a  public  highway,  at  the  paint  of  the  in- 
jury, and  runs  east  and  west.  North  of  this  track  is  what 
is  called  the  passing  track.  The  plaintiff  was  driving 
north.  The  record  shows  that  the  distance  from  the  south 
rail  of  the  south  track  to  the  south  line  of  the  right  of  way 
fence  is  approximately  22  feet  and  6  inches,  and  the  dis- 
tance between  the  south  rail  of  the  north  track  and  north 
rail  of  the  south  track  is  approximately  11  feet.  The  rails 
are  about  4  feet,  8^  inches  apart.  This  would  make  it 
about  38  feet  from  the  south  rail  of  the  north  or  passing 
track  to  the  fence  on  the  south  line  of  the  right  of  way. 
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At  the  time  plaintiff  approached  this  crossing,  there 
was  a  freight  train  standing  on  the  north  or  passing  track. 
This  train  had  been  cut  in  two,  or  divided,  so  as  to  permit 
passage  over  the  highway  between  the  parted  portions  of 
this  train.  The  train  that  struck  plaintiff  came  from  the 
east,  was  a  passenger  ti^ain,  and  was  running  about  30  miles 
an  hour.  The  plaintiff,  with  two  companions,  was  riding 
in  a  buggy,  drawn  by  a  single  horse.  The  evidence  tends 
to  show  that,  as  the  plaintiff  and  his  companions  came 
upon  the  right  of  way  from  the  south,  and  had  passed  cer- 
tain obstructions  in  the  way  of  hedges,  cornfields,  and  tele- 
graph poles  along  the  south  line  of  the  right  of  way,  the 
horse  was  stopped,  and  they  looked  to  the  east,  and  saw  no 
train  approaching  from  the  east,  and  heard  no  whistle  or 
sound  of  warning  given  of  the  approach  of  a  train  from  that 
direction;  that  both  tracks  were  clear,  at  that  time,  for 
passage;  that  plaintiff  and  his  companions  then  discussed 
the  propriety  of  attempting  to  pass  between  the  divided 
freight  train,  and,  some  doubt  having  been  expressed  in  the 
discussion  as  to  whether  this  freight  train  was  going  to 
close  up  tlie  passage  or  not,  they  reached  a  conclusion  that 
they  could  pass  between  this  divided  freight  train  in  safety. 
They  then  proceeded  northward  on  their  journey,  without 
seeing  or  hearing  anything  to  indicate  a  train  approaching 
from  the  east,  although  they  looked  and  listened,  while  so 
proceeding.  Just  as  they  reached  the  track  on  the  south  or 
main  line,  and  just  as  the  horse  was  passing  upon  that 
track,  the  testimony  tends  to  show,  the  crew  in  charge  of 
the  freight  train  on  the  passing  track  suddenly  closed  the 
passage  to  the  north ;  and  they  thereupon,  for  the  first  time, 
discovered  a  train  approaching  rapidly  from  the  east  One 
of  the  parties  in  the  buggy  jumped,  in  time  to  escape.  The 
plaintiff  was  seriously  injured  by  the  collision,  and  one  of 
his  companions  was  killed. 

It  appears  that  the  main  track  east  of  this  highway  runs 
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directly  east,  about  180  feet,  and  at  that  point  curves,  close 
to  30  degrees,  to  the  northeast.  There  is  a  highway  1,800 
feet  east  of  the  highway  where  the  accident  occurred.  That 
highway  runs  east  and  west,  and  the  railway  track  crosses  it 
at  right  angles.  There  is  another  highway,  2,600  feet  east 
of  this  highway,  running  directly  north  and  south,  and 
there  the  railway  track  crosses  the  highway  at  right  angles, 
running  directly  east.  The  north  or  passing  track  turns  on- 
to the  Aaain  line  at  a  point  about  700  feet  east  of  the  cen- 
ter of  the  crossing  on  which  the  accident  occurred.  Thus 
it  appears  that,  1,800  feet  east  of  the  highway  where  the 
accident  occurred,  the  main  line  track  is  running  practi- 
cally north,  and  2,600  feet  east,  it  turns  to  the  east,  and 
runs  practically  due  east. 

There  is  some  confusion  in  the  testimony  as  to  just 
where  the  engine  on  the  freight  train  was  standing,  at  the 
time  plaintiff  and  his  companions  entered  the  right  of 
way.  It  is  claimed  by  the  plaintiff — and  evidence  is  in  the 
record  to  support  it — that  the  freight  engine  was  emitting 
smoke  in  large  volumes;  that  this  smoke  came  down  over  the 
highway ;  that  it  obscured  their  view  to  the  east  to  a  con- 
siderable extent;  that  they  listened  for  the  whistle  and 
beil,  but  heard  none;  that  their  minds  were  occupied,  to 
some  extent,  as  they  approached  this  opening  between  the 
freight  cars,  to  ascertain  whether  they  could  pass  through 
there  with  safety;  that,  as  they  approached,  the  freight 
train  was  standing  still,  but,  as  they  got  up  to  or  onto  the 
main  track,  the  frain  suddenly  backed  up,  and  closed  the 
passage;  that  one  of  the  companions  jumped  out,  and  the 
other  cried  to  the  driver  to  turn  the  horse  around  [it  will 
be  noted  that  there  is  only  eleven  feet  between  the  two 
tracks.  Undoubtedly,  the  cars  extended  considerably  over 
this,  making  the  opening  between  much  less] ;  that  they 
were  in  the  act  of  extricating  themselves,  when  someone 
cried,  "The  passenger  train  is  coming."      One  jumped  out, 
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and  one  was  killed,  and  plaintiff  was  injured  by  the  col- 
lision. 

Under  this  state  of  facts,  we  think  that  the  negligence 
of  the  defendant  and  want  of  contributory  negligence  on 
the  part  of  the  plaintiff  were  questions  for  the  jury. 

There  is  evidence  in  the  record  from 
2.  witn»s8m:        other  parties  not  interested  in  this  suit, 

impeacbment :  '^  ' 

stot^ents!'^       ^^^^  *^®  whistle  did  blow,  not  only  for  the 

crossing  at  which  the  injury  occurred,  but 
at  the  road  crossing  east ;  and  there  is  evidence  that  the  bell 
rang  continuously,  and  was  ringing  continuously  prior  to 
and  at  the  time  of  the  accident. 

On  the  night  of  the  accident,  an  inquest  was  had  over 
the  body  of  the  dead  person.  Northrup,  who  escaped  by 
jumping  from  the  buggy,  was  a  witness,  and  gave  a  strange- 
ly different  account  of  the  conditions  there  from  that  given 
by  him  on  this  trial.  From  that  testimony,  and  from  state- 
ments made  by  him  immediately  after  the  accident,  it  would 
seem  that  the  parties  had  discovered  the  approaching  train 
before  attempting  to  cross,  and  that  the  discussion  referred 
to  on  this  trial  related  to  their  ability  to  cross  ahead  of 
the  approaching  train,  and  get  through  the  opening  before 
the  freight  train  should  close.  The  claim  of  this  witness 
now  is  that  he  does  not  remember  what  was  said  at  that 
time;  that  he  was  greatly  confused.  But  however  that  may 
be,  the  credibility  of  the  witnesses  is  for  the  jury,  and  not 
for  the  court.  Northrup  also  signed  a  statement,  soon  after 
the  injury,  in  which  he  said : 

^TVhen  we  approached  the  crossing,  the  horse  was  trot- 
ting. I  noticed  the  train  coming  when  we  were  about  20 
feet  from  the  main  line  track,  and  called  the  attention  of 
the  other  boys  to  it;  but  they  both  said  they  thought  they 
could  make  it  across.  I  saw  the  headlight,  and  also  heard 
the  rumble  of  the  train.  Train  on  the  siding  was  standing 
still,  and  the  crossing  was  cut,  and  it  didn't  move  while  I 


8ept  1918]   Borough  v.  Mnpls.  &  St.  L.  B.  Co.  215 

was  in  the  buggy.  I  got  out  just  before  the  mare  stopped 
on  the  track.  I  did  not  notice  that  the  driver  tried  to  check 
the  horse  up  at  all." 

In  another  signed  statement,  he  said: 

*We  saw  a  freight  train  standing  on  the  track,  with 
the  train  cut  for  the  crossing.  I  heard  the  passenger  train 
coming,  and  I  said,  *I  don't  believe  we  can  make  it,'  and  the 
others  both  said  they  thought  they  could.  I  did  not  realize 
the  train  was  so  close.  When  the  mare  was  on  the  track, 
I  first  realized  that  the  passenger  was  close.  I  then  jumped 
out,  and  saved  myself.  I  saw  the  headlight  on  the  engine, 
but  didn't  hear  the  bell  rung.  Didn't  hear  the  whistle 
blow.    However,  I  heard  the  train  coming." 

This,  of  course,  was  not  substantive  evidence,  and  could 
only  be  used  for  the  purpose  of  impeaching  the  witness. 
He  was  not  a  party  to  the  suit.  It  was  competent,  how- 
ever, for  that  purpose,  and  that  purpose  only.  It  was  for 
the  jury  to  say,  in  the  light  of  all  the  facts  and  circum- 
stances disclosed  on  the  trial,  what  credit  should  be  given 
to  this  testimony, — to  say  at  which  time  he  told  the  truth. 
He  was  the  only  living  witness  to  the  accident  except  the 
plaintiff,  and  the  only  one  who  was  in  a  position  to  say  just 
what  they  were  doing  prior  to  the  collision.  The  jury  might 
well  have  disr^arded- his  testimony  altogether,  except  in  so 
far  as  it  was  corroborated  by  other  unimpeachable  evidence 
in  the  cause.  But  this  court  does  not  sit  in  judgment  upon 
the  credibility  of  the  witnesses.  Both  statements  of  this 
witness  cannot  be  true.  If  he  has  deliberately  falsified  in 
one  instance,  it  is  quite  impossible  to  tell  from  his  testimony 
what  the  fact  really  is. 

There  would  be  no  profit  in  setting  out  all  the  testi- 
mony; but  there  was  positive  testimony  to  the  effect  that, 
after  they  got  on  the  right  of  way,  and  passed  the  obstruc- 
tione,  they  stopped,  looked,  and  listened ;  that,  as  they  drove 
np  to  the  track  where  the  injury  occurred,  they  were  still 
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listening ;  that  the  smoke  from  the  engine  on  the  sidetrack 
tended  to  obscure  the  view  to  the  east;  that  there  was  no 
one  stationed  at  the  opening  between  the  two  parts  of  the 
freight  train ;  that,  when  the  freight  crew  saw  the  passenger 
train  approaching,  they  immediately  backed  up,  and  closed 
the  opening  in  the  highway.  There  is  evidence  that  they 
gave  no  warning  to  travelers  upon  the  highway  that  this 
movement  was  contemplated,  or  that  it  would  take  place. 
It  is  also  claimed  by  plaintiff  that,  before  the  engine  was 
moved  to  close  the  gap,  the  engine  stood  so  near  the  main 
line  that  it  obscured  the  vision  to  the  northeast.  These 
were  all  questions  for  the  jury. 

The  testimony  of  plaintiff  is  that,  when  he  passed  the 
obstructions  south  of  the  right  of  way,  he  stopped  the  horse 
and  looked;  saw  no  train  approaching;  that  a  discussion 
then  arose  as  to  whether  or  not  the  train  on  the  passing 
track  would  close  before  they  had  time  to  pass  through; 
that  this  discussion  resulted  in  a  conclusion  that  they  could 
do  so  safely ;  that  they  then  proceeded  on  their  journey.  It 
is  clain^ed  that  they  were  still  listening.  The  pliiintiff  tes- 
tified : 

"I  didn't  hear  nor  see  any  train  except  the  freight  on 
the  right  of  way  at  that  time,  nor  did  I  hear  any  warning 
signal  or  bell  or  whistle  on  the  passenger  train,  nor  any 
light  from  an  engine  coming  on  the  right  of  way.    We 
drove  right  on ;  and,  immediately  after  we  got  on  the  main 
track,  and  before  we  got  through,  the  freight  train  closed 
up,  and  of  course  we  couldn't  get   through.    As   we    ap- 
proached, the  freight  train  was  standing  there,  headed  to 
the  east,  just  as  it  had  been  cut  for  people  to  go  through. 
The  engine  was  east  of  the  highway,  and  the  coal  and  one 
or  two  other  cars,  and  the  rest  of  the  train  and  cars  were 
west  of  the  crossing.     The  opening  was  10  to  12  feet,  suffi- 
cient to  drive  through.     I  think,  besides  the  tender,  there 
were  three  cars  attached  to  the  engine,  extending  50  to  75 
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feet  east  of  the  highway.    Near  the  end  of  the  hedge  on  the 

south  side  of  the  right  of  way,  we  stopped  plumb  still,  and 

talked  in  regard  to  whether  the  train  was  going  to  close 

up.    It  was  letting  off  steam,  and  we  stopped  and  talked 

the  matter  over.    We  did  not  think  it  was  going  to  shut 

up,  because  they  nearly  always  have  somebody  there.    [This 

last  answer  was,  however,  stricken  out,]     When  I  looked 

east,  there  was  smoke  and  steam  from  the  engine  blowing 

off  onto  the  right  of  way.    I  was  on  the  track  when  I  first 

saw  the  passenger  train,  and  I  told  the  driver  to  turn  the 

mare  around.    The  opening  in  front  of  us  was  closed.     It 

was  all  done  so  quick.     The  wind  was  blowing  from  the 

north,  and  was  blowing  south  at  the  time  they  closed  the 

freight  train.  ♦  ♦  *  The  freight  train  engine  obstructed  the 

view  of  the  main  line.     There  is  a  curve  there,  and  the  main 

line  swung  around  the  freight  engine  so  as  to  prevent  me 

from  seeing  the  coming  train.     From  the  public  highway, 

after  you  pass  the  hedge  fence,  it  is  20  feet  before  you 

reach  the  south  rail  of  the  main  line.    We  stopped  and 

looked  for  the  train  after  we  passed  the  hedge.    We  could 

see  a  train  if  one  were  coming.    We  were  20  feet  south  of 

the  railroad  when  we  stopped  to  look,  and  we  could  have 

seen  the  approaching  train,  had  it  not  been  for  the  freight 

engine.     The  first  I  knew  of  the  passenger  train's  approach 

was  when  we  were  up  on  the  main  track.     If  it  had  not 

been  for  the  smoke  and  steam,  we  could  have  seen  the  train. 

The  accident  occurred  about  10  o'clock  at  night." 

Northrup,  one  of  the  parties,  testified  on  this  trial: 
"I  had  not  observed  the  ^passenger  train  until  we  were 
about  to  drive  on  the  track.  Just  then,  the  freight  train 
jammed  together.  We  kept  looking  for  trains  and  listening 
for  trains.  I  heard  no  train  on  the  right  of  way  that  night. 
There  was  smoke  coming  from  the  freight  engine  that  ob- 
strocted^  the  view  to  the  east.  When  I  saw  the  train,  I 
jumped  out.     The  horse  was  trotting  at  the  time  I  jumped 
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out  of  the  buggy,  just  before  we  reached  the  main  line. 
There  was  steam  and  smoke  from  the  freight  engine  settling 
down  upon  the  main  track,  and  that  prevented  us,  on  look- 
ing east,  from  seeing  the  approaching  passenger  train.  'No 
bell  or  whistle  or  warning  was  given  of  the  approach  of 
the  passenger  train." 

In  setting  out  the  testimony,  we  have  only  appropri- 
ated that  which  is  most  favorable  to  the  plaintifiTs  claim. 
This  we  must  do,  since  the  court  did  not  permit  the  jury  to 
pass  upon  it.    Plaintiff  is  entitled  to  have  the  testimony  of 
his  witnesses  accepted  as  true  by  this  court,  for  the  pur- 
poses of  this  hearing;  and  we  cannot  say,  as  a  matter  of 
law,  that  this  record  does  not  disclose  negligence  on  the  part 
)of  the  defendant  and  want  of  contributory  negligence  on 
the  part   of   the  plaintiff.    It   was   for   the  jury   to   say 
what  credit  it  would  give  to  the  plaintiff's  evidence,  in 
view  of  the  contradictory  statements  made  by  the  witnesses^ 
both  on  the  question  of  the  defendant's  negligence  and  on 
the  question  of  want  of  contributory  negligence.    There  was 
evidence  that  the  bell  was  not  rung;  that  the  whistle  was 
not  blown.    There  was  evidence  that  the  train  could  not  be 
seen,  because  of  conditions  there  at  the  time  plaintiff  was 
approaching.    There  is    evidence    that    plaintiff    stopped, 
looked,  and  listened.    We  cannot  say,  as  a  matter  of  law, 
that  there  was  not  negligence  shown  on  the  part  of  the 
defendant  sufficient  to  take  the  case  to  the  jury.    It  was 
for  the  jury  to  weigh  the  evidence.     It  was  in  sharp  con- 
flict.    We  think  the  court  erred  in  instructing  the  jury  for 
the  defendant. 

•We  have  so  frequently  discussed  questions  of  this  kind 
that  we  do  not  deem  it  necessary  to  set  out  the  authorities 
on  which  our  conclusions  are  based.  Our  books  are  full 
of  cases  involving  substantially  the  same  questions  here 
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snbmitted ;  and,  for  the  reason  aforesaid,  the  case  must  be 
and  is — Reversed  and  remanded. 

Pbbston,  C.  J.,  Ladd  and  Stbvbns,  JJ.,  concur. 


Robert  Fullbrton,  Appellee,  v.  United  States  Casualty 

Company,  Appellant. 

SETOBMATION  OF  INSTBX7MEKTS:    Eyldence— Weight  and  Snffl- 

1  dency.  Evidence  attending  the  execution  of  a  contract  re- 
Tiewed,  and  held.  In  view  of  the  practical  construction  placed 
thereon  by  the  parties,  sufficient  to  show  a  mistake  and  the  mu- 
tnallty  thereof,  and  consequent  justification  for  reformation. 

INSUBAKCE:      Policy— Oonstmction — ^Insurance   Against   Accident 

2  daiaa.  A  policy  of  insurance  which  indemnifies  the  holder 
against  claims  for  damages  on  account  of  bodily  injuries  **acci' 
dentally  suffered  *  *  *  J>y  any  person  *  *  *  hy  reason  of  the 
oumership,  maintenance,  or  use*'  of  a  described  automobile, 
covers  such  a  claim  which  arises  out  of  the  operation  of  the 
car  by  the  adult,  dependent  members  of  the  policy  holder's 
family — such  operation  being  with  the  consent  of  the  owner  of 
said  car. 

BBFOBMATION  OF  INSTBUMENTS:     Infttmments  Beformable— 

3  Practical  Construction — ^Effect.  Reformation  of  an  ambiguous 
contract  so  it  will  express  a  certain  meaning  is  unnecessary, 
-when  the  parties  have  mutually  proceeded  upon  the  assumption 
that  such  was  the  meaning  of  the  contract. 

OOKTBAOT8:       Construction — Irrevocable     Practical    Construction. 

4  One  who  construes  a  contract  as  imposing  an  obligation  upon 
him  to  appear  in  and  defend  an  action  against  another,  and, 
with  full  knowledge,  does  so,  may  not,  in  such  litigation,  rlght- 
fuUy  revoke  such  construction  and  withdraw  from  the  litiga- 
tion, on  the  'belated  conclusion  that  he  was  wrong  in  his  first 
construction  of  the  contract. 

nraiTBAKCE:     Liability  of  Insurer— Duty  to  Defend— Refusal— Ef- 

5  feet.  An  indemnity  insurer  who  is  under  contract  obligation  to 
appear  and  defend  an  action  against  the  insured,  and  refuses 
to  do  so,  and  thereby  compels  the  insured  alone  to  adjust  the 
matter,  may  not,  on  the  plea  that  the  policy  only  indemnified 
against  a  "judgm^ent"  escape  liability  for  the  amount  of  a  fair 
settlement  effected  out  of  court  by  the  insured  himself. 


220  FuLLBRTON  V.  U.  S.  Oas.  Co.         [184  Iowa 

Appeal  from  Polk  District  Court. — Lawrbncb  DbOraff, 

Jndga 

May  20,  1918. 

Rbhbarinq  Denibd  Sbptember  20,  1918. 

Thb  opinion  sufficiently  states  the  case. — Affirmed. 

SulUvan  d  Sulliixin,  for  appellant. 

Nourse  d  Nourse,  for  appellee. 

Weaver,  J. — On  July  14,  1913,  the  defendant,  a  liabil- 
ity insurance  company,  by  its  duly  authorized  agent,  issued 
a  policy  of  insurance  to  Robert  FuUerton,  plaintiff  herein, 
indemnifying  him  for  the  period  of  one  year  against  loss 
arising  or  resulting  from  claims  for  damages  on  account  of 
bodily  injuries  sustained  or  alleged  to  have  been  suffered 
by  any  person  or  persons  by  reason  of  the  ownership,  main- 
tenance, or  use  of  a  certain  described  Pierce-Arrow  auto- 
mobile, kept  and  used  by  said  owner  for  the  purpose  of  busi- 
ness calls  and  pleasure.  Among  other  things,  the  policy 
provided  that,  in  case  any  suit  was  brought  to  enforce  a 
claim  of  that  nature,  plaintiff  would  promptly  give  notice 
thereof  to  the  company,  which  would  assume  and  conduct 
the  defense  in  plaintiff's  name,  but  at  its  own  cost,  whether 
the  claim  so  sued  upon  was  groundless  or  not.  The  com- 
pany also  reserved  to  itself  the  right  to  settle  any  claim  at 
its  own  cost  at  any  time.  When  the  policy  was  issued,  it 
was  known  and  understood  by  the  company  that  plaintiff 
did  not  himself  drive  or  operate  the  car.  At  that  time,  and 
at  the  time  of  the  accident  hereinafter  mentioned,  plaintiff 
was  a  resident  of  the  city  of  Des  Moines,  and  head  of  a 
family.  He  had  a  son  and  daughter,  both  of  whom  had 
arrived  at  their  majority,  but  were  still  living  at  home,  as 
dependent  members  of  his  family.  On  July  3,  1914,  while 
the  policy  was  in  full  force,  plaintiff's  said  son,  Donald  P. 
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Follertony  accompanied  by  his  sister  and  others,  was  driv- 
ing the  car  upon  the  streets  of  Des  Moines,  for  pleasure. 
A  collision  occnrred  between  said  vehicle  and  a  buggy  oc- 
cupied by  one  Hockenburg  and  wife  and  a  friend,  Mrs. 
Jacobson,  with  the  result  that  the  persons  last  moDtioned, 
or  some  of  them,  were  injured.  The  Hockenburgs  having 
made  claim  for  damages,  the  insurance  company  came  for- 
ward and  took  chaise  of  the  negotiations  for  a  settlement, 
which  was  finally  effected  for  the  sum  of  |1,250,  paid  by  the 
insurer. 

Mrs.  Jacobson  also  presented  a  claim  for  damages  on 
her  own  account;  and  for  a  considerable  pe'riod,  negotia- 
tions were  carried  on  between  her  and  the  appellant,  look- 
ing to  an  adjustment  of  such  claim  without  litigation,  but 
no  agreement  upon  the  amount  to  be  paid  was  reached.  In 
December,  1914,  Mrs.  Jacobson  brought  suit  upon  her  claim 
in  the  district  court  of  Adair  County,  naming  as  defendant 
in  such  action  Donald  P.  Full^rton,  son  of  the  plaintiff  in 
this  action.  Plaintiff  promptly  gave  notice  of  this  action 
to  the  insurance  company,  which  caused  its  own  attorneys, 
Sullivan  &  Sullivan,  to  appear  and  assume  conduct  of  the 
defense.  As  the  district  court  of  Polk  County  afforded  a 
more  convenient  venue  for  all  parties,  Sullivan  &  Sullivan 
requested  counsel  for  Mrs.  Jacobson  to  dismiss  the  suit  in 
Adair  County  and  begin  it  anew  in  Polk  County,  agreeing 
that,  if  this  was  done,  they  would  appear  thereto  for  the 
defense,  and  accept  or  waive  service  of  formal  notice.  This 
agreement  was  made  and  performed.  The  action  in  Adair 
County  was  dismissed,  and  petition  filed  in  the  district 
court  of  Polk  County  in  time  for  the  January,  1915,  term 
of  the  district  court.  Service  of  notice  was  accepted,  De- 
cember 23,  1914.  On  December  30,  1914,  Sullivan  &  Sulli- 
van, appearing  for  the  defense,  filed  a  motion  to  require 
plaintiff  to  give  a  cost  bond.  On  February  18,  1915,  and 
before  the  issues  had  been  settled,  Sullivan  &  Sullivan  with- 
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drew  their  appearance  for  the  defense,  and  appellant  thence- 
forward took  no  part  in  said  action.  No  explanation  of 
such  withdrawal  appears  in  the  record  of  that  case;  but  the 
position  taken  by  the  appellant  in  the  case  at  bar,  as  here- 
inafter shown,  indicates  that  it  acted  on  the  theory  that  the 
claim  asserted  by  Mrs.  Jacobson  in  that  action  was  not  one 
against  which  the  policy  of  insurance  afforded  any  indem- 
nity. When  the  defense  had  thus  been  abandoned  by  ap- 
pellant, plaintiff  herein  employed  other  counsel,  Nourse  & 
Nourse,  to  appear  in  said  cause,  and  later,  by  their  assist- 
ance, effected  a  settlement  by  the  terms  of  which  Mrs.  Ja- 
cobson accepted  |1,500,  paid  by  the  plaintiff  herein  in  full 
satisfaction  and  discharge  of  her  claim  for  damages  against 
both  Robert  FuUerton  and  Donald  P.  FuUerton.  There- 
after, plaintiff  brought  the  present  action  in  equity,  to  cor- 
rect the  policy  issued  by  the  defendant,  and  to  recover  there- 
on the  amount  expended  in  satisfying  the  Jacobson  claim, 
and  in  payment  of  counsel  fees  for  services  in  that  case 
after  the  defense  thereof  had  been  abandoned  by  the  com- 
pany. 

In  his  petition,  plaintiff  sets  out  the  facts  substantially 
as  hereinbefore  related.  He  further  avers  that  the  policy 
was  applied  for  and  issued  with  the  mutual  agreement  and 
understanding  that  it  was  to  cover  all  damages  and  claims 
for  damages  resulting  from  injury  to  any  person  by  the  op- 
eration of  said  car  when  driven  by  his  servant  or  any  mem- 
ber of  his  family,  and  "if  the  contract  as  written  is  found 
not  to  be  fairly  susceptible  of  that  construction,  then  it 
does  not  express  the  real  contract  between  the  parties,  and 
it  should  be  reformed  or  corrected  to  express  such  intent. '' 
The  defendant  denies  the  all^ations  of  the  petition,  in  bo 
far  as  it  charges  any  failure  of  the  policy  to  express  the 
contract  of  insurance,  and  denies  that  it  has  in  any  man- 
ner failed  to  perform  its  agreement.  It  admits  the  issu- 
ance of  the  policy  sued  upon,  but  alleges  that  the  injuries 
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to  the  Hockenburgs  and  Mrs.  Jacobson  occurred  while  the 
car  was  being  driven  by  Donald  P.  FuUerton,  plaintiff's 
adult  son,  and  that  such  injuries  created  no  liability  on.  the 
part  of  the  plaintiff  herein  against  which  the  policy  under- 
took to  indemnify  him.  As  a  further  answer,  it  is  alleged 
that,  if  plaintiff  paid  damages  to  Mrs.  Jacobson,  as  alleged, 
it  was  a  purely  voluntary  act  on  his  part,  and  defendant 
is  under  no  contract  obligation  to  reimburse  him  for  such 
expenditure. 

Trial  to  the  court  upon  the  issues  thus  joined  resulted 
in  i>laintiff's  favor,  and  a  decree  for  the  relief  prayed  was 
entered.    The  defendant  appeals. 

I.  The  first  proposition  argued  by  counsel  is  that  plain- 
tiff failed  to  make  a  case  for  reformation  of  the  policy  of 
iuBurance.    It  is  fundamental,  of  course,  that,  to  be  entitled 

to  equitable  relief  of  this  kind,  the  party 

^'  5riS55S?''       asking  it  must  show,  not  only  that  the  al- 

toSVweigbt     leged  mistake  occurred,  but  also  that  it  was 

mutual.  In  other  words,  it  must  be  made 
to  appear  that,  by  mistake,  the  contract  as  written  fails  to 
express  the  mutual  intent  of  the  parties;  and  if  the  mistake 
be  denied,  the  fact  must  be  established  by  a  clear  and  sat- 
isfactory preponderance  of  the  evidence.  Basing  its  con- 
tention ui>on  the  law  as  thus  stated,  appellant  argues  that 
no  mutual  mistake  appears  to  have  been  made  in  the  terms 
of  the  policy  as  written. 

If  plaintiff's  case  were  left  to  rest  solely  upon  his  own 
unaided  testimony  as  a  witness  on  the  trial  below,  this  ob- 
jection would  have  to  be  held  good;  for,  in  some  respects, 
his  statements  of  what  occurred  when  the  insurance  was 
taken  out  are  vague  and  uncertain ;  but,  taking  all  the  cir- 
cumstances attending  that  transaction  together  with  the 
practical  interpretation  put  upon  the  policy  by  the  com- 
pany, as  well  as  by  plaintiff,  from  the  time  of  its  issuance 
down  to  the  date  when  the  company  withdrew  from  the  Ja- 
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cobson  suit,  there  is  little  room  for  doubt  that  both  con- 
sidered and  treated  the  contract  as  providing  indemnity 
against  claims  for  damages  arising  from  or  caused  by  the 
operation  of  the  plaintiffs  car  in  the  course  of  its  ordinary 
use,  as  specified  in  the  policy,  without  regard  to  whether 
the  car  was  being  driven  by  the  plaintiff  himself  or  by  any 
other  member  of  his  family,  acting  with  his  permission  or 
by  his  authority.  While  plaintiff  does  not  attempt  to  state 
the  language  used  in  the  negotiations  between  him  and  the 
defendant's  agent,  he  says  the  subject  was  discussed,  and 
that  he  understood  that  the  policy  to  be  issued  would 
cover  the  use  of  the  car  by  the  members  of  his  family ;  and 
that,  if  any  accident  occurred  in  such  use,  the  company 
undertook  the  defense  of  damage  claims  so  arising.  The 
agent  does  not  deny  that  such  was  the  mutual  understand- 
ing. He  speaks  of  his  general  custom  to  have  the  terms 
of  insurance  issued  by  him  clearly  understood,  but  says: 
"I  don't  know  what  was  said  at  this  particular  time.  I 
can't  remember."  Further,  with  reference  to  the  writing 
out  of  the  policy  as  issued,  he  says: 

'^1  signed  Exhibit  A  (the  policy),  and  the  blanks  were 
filled  out  by  a  clerk  under  my  direction.  That  is,  I  gave 
the  policy  writer  the  information  to  fill  out  the  blanks.  Q. 
And  did  that,  as  you  understand  it,  cover  the  items  that 
you  gave  him  or  her  to  put  in  the  policy  as  expressed  in 
this  exhibit?  A.  I  think  so.  Q.  And  this,  at  the  time,  ex- 
pressed what  you  thought  the  policy  ought  to  be?  A.  At 
the  time  the  policy  was  issued.  Q.  That  is  what  you  in- 
tended to  have  in  the  policy,  just  as  it  appears  now?  A. 
At  the  time  the  policy  was  issued." 

It  does  not  even  appear  that  the  witness  read  the  pol- 
icy, after  it  was  filled  out  by  his  clerk.  He  does  say  that 
he  was  told,  or  that  he  knew  the  fact  to  be,  that  Mr.  Fuller- 
ton  did  not  himself  drive  or  operate  the  car,  and  that  he 
so  informed  the  company;  but  aside  from  this,  he  states 
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nothing  from  his  own  independent  recollection  as  to  the 
terms  discussed  between  him  and  the  plaintiff.  The  policy 
itself  describes  the  use  to  which  the  car  is  devoted  as  being 
"for  business  calls  and  pleasure.'^  In  other  words,  it  was 
a  family  car — ^such  a  car  as,  in  most  families  having  such 
a  convenience,  is  ordinarily  used,  and  is  expected  and  in- 
tended to  be  used,  quite  indiscriminately,  not  only  by  the 
family  head,  but  also  by  his  wife,  sons,  and  daughters,  so 
far  a3  they  are  reasonably  competent  so  to  do.  That  such 
was  the  understanding  of  the  company  is  sufSciently  shown 
by  a  clause  in  the  policy  which  exempts  the  insurer  from  lia- 
bility for  injuries  when  the  car  is  being  driven  by  anyone 
under  sixteen  years  of  age. 

Still  further,  as  bearing  upon  the  understanding  by  the 
company  as  to  the  nature  of  its  agreement,  we  find,  as  al- 
ready noted,  that,  on  being  notified  of  the  accident,  it 
promptly  responded,  took  charge  of  the  negotiations  for  set- 
tlement with  the  Hockenburgs,  and  in  fact  made  such  set- 
tlement, paying  a  very  substantial  sum  to  effect  it.  It 
sought  a  similar  settlement  with  Mrs.  Jacobeon,  but  failed 
to  reach  an  agreement  on  terms;  and  when  she  brought  suit 
against  plaintiff's  son,  the  driver  of  the  car,  it  again  re- 
sponded to  plaintiff's  notide  and  took  up  the  defense,  and 
not  until  a  later  date  did  it  discover  a  reading  or  construc- 
tion of  its  policy  which  would  relieve  it  from  liability.  That, 
during  all  this  time,  plaintiff  believed  and  acted  upon  the 
belief  that  his  policy  covered  a  case  of  this  kind,  is  very 
evident;  and  that  defendant  gave  him  every  reason  to  un- 
derstand that  such  was  its  own  construction  of  their  con- 
tract, is  equally  clear.  We  are  of  the  opinion,  therefore, 
that,  if  any  reformation  of  the  policy  was  necessary  to  en- 
title plaintiff  to  a  recovery,  the  proved  facts  and  circum- 
stances to  which  reference  has  been  made,  afford  ample  sup- 
port for  a  decree  granting  such  relief. 

II.  We  are  not,  however,  persuaded  that  a  reformation 

Vol.  184  lA.— 16 
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of  the  i)olicy  was  necessary  to  plaintiff's  recovery.    The 
contract,  as  written,  indemnifies  the  plaintiff  against  claims 

for  damages  on  account  of   bodily    injury 

^•jSiSTfS^-        "accidentally  suffered  or   alleged    to    have 

Burance^agatoBt    been  Suffered  ♦  ♦  •  by  any  person  or  per- 

accident   claims.  _  .    ,.  ,  .  .    . 

sons  by  reason  of  the  ownership,  mainte- 
nance, or  use"  of  the  described  automobile.  This,  clearly, 
does  not  limit  the  indemnity  to  claims  for  damages  on  ac- 
count of  injuries  occurring  while  the  insured  is  personally 
using  the  car,  but  extends  to  all  claims  of  that  nature, 
made  by  reason  of  his  ownership  or  maintenance  thereof. 
While  we  have  held  that  the  owner  of  an  automobile  is  not 
liable  for  injury  caused  to  another  by  the  neglect  of  a  per- 
son, even  a  member  of  his  own  family,  who  attempts  to 
operate  the  car  without  the  authority,  express  or  implied, 
of  such  owner,  yet  we  have  never  held  that  one  who  pur- 
chases and  owns  an  automobile  for  family  use,  and  permits 
it  to  be  used  by  the  dependent  members  of  his  family  for 
their  own  pleasure,  may  not  be  held  liable  for  their  neg- 
lect in  such  use  of  it.  Reynolds  v.  Buck,  127  Iowa  601; 
Sultzbach  V.  Smith,  174  Iowa  704 ;  Kayser  v.  Van  Nest,  125 
Minn.  277;  Birch  v.  Abercromhie,  74  Wash.  486;  Ploetz  v. 
Holt,  124  Minn.  169  (144  N.  W.  745) ;  Hays  v.  Hogan,  180 
Mo.  App.  237  (165  S.  W.  1125).  On  the  contrary,  we  think 
it  may  well  be  said  that,  when  a  car  owner  gives  it  over  to 
the  use  of  his  family,  and  permits  it  to  be  operated  by  the 
dependent  members  thereof,  the  individuals  to  whom  it  is  so 
entrusted  may  properly  be  considered  his  representatives  or 
agents,  in  such  a  sense  that  their  negligence  in  the  use  of 
the  car  is  imputable  to  him,  and  that  persons  injured  by 
reason  of  such  n^ligence,  without  fault  on  their  own  part, 
may  hold  such  owner  liable  for  damages  so  sustained ;  and 
if  such  be  the  law,  then  the  policy  in  suit  indemnifies  the 
plaintiff  against  it.  See  cases  last  above  cited.  Indeed, 
the  clause  in  the  policy  already  mentioned,  exempting  the 
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company  from  liability  when  the  accident  occurs  where  the 
car  i»  being  driven  by  anyone  under  sixteen  years  of  age, 
seems  to  be  an  implied  concession  or  recognition  of  such 
liability  where  the  driver  is  any  member  of  the  family  over 
that  age. 

In  avoidance  of  this  proposition,  appellant  pleads  and 
relies  upon  the  admission  that  Donald  P.  Fullerton  was 
of  legal  age  at  the  time  of  the  accident.  It  is  true  that 
the  son  had  arrived  at  his  majority.  He  was,  however,  a 
young  man,  just  out  of  school,  living  at  the  parental  home, 
a  member  of  the  family,  and  as  yet  dependent  upon  his  fa- 
ther. Under  such  circumstances,  the  mere  fact  that  he 
was  more  than  21  years  old  would  not  require  the  applica- 
tion of  any  other  rule  of  law  than  we  have  already  stated. 

Moreover,  it  is  to  be  said  that,  ordinarily,  a  contract 
the  meaning  or  effect  of  which  has  been  settled  by  the  prac- 
tical interpretation  placed  thereon  requires  no  reformation, 

but  may  be  enforced  according  to  such 
OF  iifSTBu-         meaning.    In  other  words,  where  the  evi- 

iCTiiTS :   In-  '^  ' 

j^jjenj?  '®-  dence  suflSciently  shows  that  parties  to  a 
pnc^^  con-  contract  have  both  so  construed  it  as  to  im- 
effect.  ^oYt  a  liability  on  part  of  either,  and  both 

have  acted  thereon  in  accordance  with  such  understanding, 
such  construction  will  be  adopted  b/  the  court.  BoAly  v. 
MlntUcky  117  Iowa  567;  Frdtt  v.  Prouty,  104  Iowa  419;  St. 
Loui^  Onslight  Co.  v.  City  of  8t,  Louis,  46  Mo.  121 ;  Fuller 
Bros.  T.  L.  &  B.  Co.  v.  Fidelity  d  Cas.  Co.,  94  Mo.  App.  490 
(68  S.  W.  222) . 

Oounsel  remind  us,  at  this  point,  that  the  rule  by  which 
effect  is  given  to  the  conduct  of  the  parties  to  the  contract, 
as  indicating  the  proper  construction  to  be  placed  upon  its 
terms,  is  applicable  only  where  the  written  agreement  is 
ambigaous  or  doubtful ;  and  they  say  that  the  writing  now 
under  consideration  is  clear  and  unequivocal.  Admitting 
the  general  correctness  of  the  rule  that  resort  is  to  be  made 
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to  the  practical  construction  of  a  contract  by  the  parties 
thereto  only  where  there  is  some  degree  of  obscurity  or 
doubt  in  the  language  employed,  we  cannot  say  that  the 
policy  in  suit  is,  in  all  respects,  so  free  from  ambiguity  as 
to,  exclude  consideration  of  the  evidence  referred  to.  For  ex- 
ample, the  policy  contains  a  provision  which  exempts  the 
insurer  from  liability  where  the  injury  occurs  while  the 
car  mentioned  in  the  policy  is  "being  driven  by  any  person 
under  sixteen  years  of  age,"  or  while  such  car  "is  being  used 
for  any  other  purpose  other  than  that  specified  in  the 
schedule."  The  schedule  referred  to  describes  the  permis- 
sible use  of  the  car  as  being  "for  business  calls  and  pleas- 
ure." Does  the  exemption  of  the  insurer  where  the  driver 
is  under  sixteen  years  of  age  imply  an  admitted  liability 
where  the  driver  is  a  member  of  the  family  of  the  insured 
over  sixteen  years  of  age?  Again,  the  limitation  of  the  use 
of  the  car  to  "business  calls  and  pleasure"  is  very  general 
and  indefinite,  if  not  elastic,  and  affords  a  very  appropriate 
instance  for  considering  the  attitude  and  conduct  of  the  in- 
surer with  reference  thereto.  Are  the  "business  calls" 
mentioned  those  strictly  personal  to  the  owner,  or  do  they 
include  those  of  his  wife  and  children  and  members  of  his 
family?  Is  the  use  of  the  car  for  "pleasure"  a  use  for  his 
pleasure  alone,  or  does  it  include  use  by  members  of  his 
family  over  sixteen  years  of  age  for  their  pleasure,  or  for 
the  pleasure  of  their  guests  and  friends  to  whom  they  ex- 
tend the  ordinary  courtesies  of  social  life?  Again,  there 
is  a  clause  of  the  policy  which  provides  that,  when  ant/ 
accident  happens,  the  assured  shall  at  once  notify  the  com- 
pany; and,  if  "any  claim  is  made  on  account  of  such  acci- 
dent," like  notice  shall  be  given ;  and  "if  any  suit  is  brought 
to  enforce  such  a  claim,"  the  company,  on  notice  thereof, 
"shall  defend  such  suit,"  etc.  The  terms  "any  accident," 
"any  claim,"  and  "any  suit,"  are  very  broad;  and  although, 
when  construed  solely  in  connection  with  all  the  terms  of 
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the  policy,  and  without  reference  to  extrinsic  circumstances, 
they  could  properly  be  restricted  within  the  narrow  limits 
for  which  appellant  contends,  yet  such  limitations  are 
not  so  clearly  expressed  as  to  exclude  all  room  for  con- 
struction. In  other  words,  if  the  language  be  open  to  con- 
struction at  all,  we  can  conceive  of  no  sound  reason  for  not 
applying  the  rule  as  to  practical  construction  of  the  par- 
ties, if  there  be  any  evidence  showing  such  fact. 

For  the  reasons  stated,  we  are  satisfied  that  the  trial 
court  correctly  interpreted  the  contract  of  insurance. 

III.  We  are  further  disposed  to  the  view  that,  the  in- 
surance company  having,  with  full  knowledge  of  the  facts, 
undertaken  to  defend  against  the  claim  and  suit  of  Mrs. 

Jacobson,  at  its  own  cost  and  on  its  own 
^  SSSSSSi:  responsibility,  it  could  not,  while  the  case 
pnetscia  con-  was  still  pending  and  undetermined,  right- 
fully abandon  it,  for  no  better  reason  than 
its  belated  conviction  that  the  policy  did  not  im- 
pose upon  it  the  duty  to  assume  such  defense.  The  com- 
pany had  not  only  bound  itself  to  assume  the  defense  of 
"any  claim"  against  which  it  undertook  to  indemnify  the 
plaintiff,  but  had  also  carefully  excluded  him  from  all 
ri^ht  to  act  independently  of  the  company  in  the  matter  of 
such  suit,  by  a  provision  in  the  policy  that  the  "assured 
shall  not  voluntarily  assume  any  liability,  either  before  or 
after  the  accident,  nor  shall  he,  without  the  written  con- 
sent of  the  company,  incur  any  expense  or  settle  any 
claim  except  at  his  own  cost,  nor  interfere  in  any  negotia- 
tion for  settlement  or  in  any  legal  proceeding  conducted  by 
the  company  on  account  of  any  claim."  When,  therefore, 
it  was  notified  of  the  accident,  and  of  the  claims  of  the 
Hockenburgs  and  Mrs.  Jacobson,  the  company  was  called 
upon  to  act:  either  to  deny  that  it  was  under  any  obliga- 
tion in  the  matter,  and  leave  the  plaintiff  and  his  son  to 
conduct  the  defense  in  their  own  way  and  upon  their  own 
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responsibility,  or  to  concede  such  obligation,  and  itself  as- 
sume entire  responsibility  for  making  a  defense  or  settle- 
ment, as  it  should  find  expedient.  It  accepted  the  latter 
alternative,  took  the  business  out  of  the  hands  of  the  in- 
sured, made  its  own  settlement  with  the  Hockenburgs,  and 
took  exclusive  control  of  the  defense  to  the  suit  of  Mrs.  Ja- 
cobson.  Such  conduct  of  the  parties  was  tantamount  to 
an  agreement  or  mutual  concession  that  the  policy  was  in- 
tended to  cover  these  claims  for  damages,  and,  both  parties 
having  proceeded  on  that  basis  to  a  settlement  with  the 
Hockenburgs,  and  on  to  a  point  midway  in  the  Jacobson 
suit,  the  insurer  will  not  be  permitted  then  to  change  front, 
abandon  a  defense  it  had  undertaken,  and  escape  liability, 
on  the  plea  that  it  has  mistaken  the  nature  of  its  obliga- 
tion. If  a  precedent  for  such  holding  be  needed,  it  may  be 
found  in  a  well-considered  detcision  by  the  New  Hampshire 
court  (Sanders  v.  Frankfort  M.,  A,  d  P.  Q,  Ins.  Co,,  72  N. 
H.  485  [57  Atl.  655]),  where,  speaking  upon  a  very  sim- 
ilar question,  it  is  said : 

"The  view  that  the  contract  means  that  the  insurance 
company,  after  taking  control  of  the  proceedings  in  a  suit 
against  the  assured,  cannot  be  thereafter  discharged,  ex- 
cept by  payment  of  the  indemnity  to  the  assured, .  or  se- 
curing his  discharge  from  the  claim,  is  thought  to  best  con- 
form to  the  intent  of  the  parties,  and  is  adopted." 

See,  also,  Lombard  v,  McGuire,  (N.  H.)  97  Atl.  892. 
Quite  in  point,  also,  is  Fuller  Bros.  T.  L.  d  B.  Co.  v.  Fidel- 
ity d  Cos.  Co.,  94  Mo.  App.  490  (68  S.  W.  222).  There,  the 
defendant  had  insured  an  employer  against  liability  for  per- 
sonal injuries  to  his  employes.  One  Goza,  an  employe,  be- 
ing injured  in  an  operation  of  an  elevator,  made  claim  for 
damages,  and  the  insurer,  on  notice  from  the  employer,  as- 
sumed the  defense  and  conducted  it  to  final  settlement. 
Later,  another  employe,  one  Hobert,  suffered  a  similar  in- 
jury in  the  same  elevator,  and  also  made  claim  for  dam- 
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ages;  but  the  insurer  denied  liability,  on  the  theory  that  the 
policy  did  not  cover  injuries  so  arising;  but  the  couri:,  re- 
ferring to  the  company's  act  in  defending  and  settling  the 
G/oza  case,  said: 

"We  are  thus  furnished  with  the  indubitable  evidence  of 
the  meaning  the^  defendant  assigned  to  the  policy.  As  said 
in  the  case  of  St.  Louis  Qualight  Co,  v.  City  of  St.  Louis,  46 
Mo.  121:  *In  a  case  of  that  kind,  whose  interpretation 
should  prevail?  If  the  couri:  gives  one  differing  from  that 
understood  by  the  parties,  it  makes  a  new  agreement — the 
very  thing  most  to  be  avoided.  If  it  leaves  the  parties  to 
be  governed  by  their  understanding  of  their  own  language, 
it  in  effect  enforces  the  contract  as  actually  made.  That 
they  should  be  so  permitted  to  construe  their  own  agree- 
ment, accords  with  every  principle  of  reason  and  justice.' 
It  is  obvious,  from  the  acts  and  declarations  of  the  parties, 
that  they  understood  the  policy  to  cover  the  liability  of 
plaintiff  to  its  employees  for  injuries  suffered  by  them  while 
engaged  in  work,  in  or  about  its  elevators ;  and,  that  being 
so,  it  becomes  our  duty  to  adopt  that  understanding  as  the 
proper  guide  to  its  meaning." 

The  rule  so  applied  is  manifestly  a  reasonable  one,  and 
no  principle  of  law  is  suggested  by  counsel  which  prevents 
its  application  to  this  case. 

IV.  We  are  cited  to  a  clause  of  the  contract  to  the  ef- 
fect that  the  right  of  the  insured  to  maintain  an  action 
a^ajnst  the  company  is  limited  to  cases  of  'loss  actually 

sustained  and  paid  in  money  in  satisfaction 
*"  iSbS^^'in-  ^^  ^  judgment  after  trial  of  the  issue,"  and 
defend:*??  **^  it  is  Said  that  the  payment  to  Mrs.  Jacob- 
*****  son  by  plaintiff  was  by  way  of  a  settlement, 

and  not  in  satisfaction  of  a  judgment.  But  this  provision 
can  avail  the  appellant  nothing  in  this  case..  It  repudiated 
its  obligation  to  assume  and  carry  the  defense  to  final  judg- 
ment; and,  having  abandoned  the  case,  it  left  the  assured 
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at  liberty  to  take  up  the  defense  and  contest  the  cla^m  to 
final  judgment,  or,  if  so  advised,  to  make  the  most  favor- 
able settlement  possible.  He  pursued  the  latter  course,  se- 
cured a  settlement,  paid  the  money,  a^d  received  from 
Mrs.  Jacobson  a  discharge  in  full  of  all  claims  against  him- 
self and  son  on  account  of  her  injury.  It  is  admitted  in 
the  record  that  the  settlement  so  made  was  a  reasonable  one, 
that  the  damages  paid  were  not  excessive,  and  that  the 
attorney  fee  paid  Nourse  &  Nourse  for  services  in  conduct- 
ing the  defense  after  the  withdrawal  of  Sullivan  &  Sullivan, 
is  also  reasonable. 

We  find  nothing  in  the  record  requiring  a  reversal  of 
the  decree  of  the  district  court,  and  it  is,  therefore, — Af- 
firmed. 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Virgil  Hawkins,  Appellee,  v.  Interurban  Railway  Com- 
pany, Appellant. 

&AILBOADS:     Liability  Attending  Operation— Private  OroSBingB— 

1  Warning  Signals.  Ordinary  care  may,  in  view  of  peculiar  or  ex- 
traordinary conditions,  demand  the  giving  of  adequate  and 
timely  signals  by  bell  or  whistle  of  the  approach  of  a  railway 
train  at  a  private  crossing,  even  though  not  so  required  by  stat- 
ute.   So,  held  as  to  a  weed-obscured  crossing. 

BAILBOADS:    IdabUity  Attending  Operation-— Approaching  Private 

2  Grossing — Oontributory  Negligence.  Evidence  in  a  quite  close 
case  reviewed,  and  held  to  present  a  jury  question  on  the  issue 
whether  an  Injured  party  was  guilty  of  contributory  negligence 
in  the  manner  in  which  he  approached  and  went  upon  a  pri- 
vate crossing  which  was  alleged  to  have  been  weed-obscured. 

TBIAL:     Instructions---Oorrect,  Yet  Befnsed— Substantial  Covering 

3  of  Subject.  Refusing  correct  instructions  in  the  form  In  which 
requested,  yet  substantially  embodying  the  same  thought  in  the 
charge  to  the  court,  presents  no  room  for  a  claim  of  error. 
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TRIAL:     Verdict— Ezcessiyeness— 410,000— AeduetloiL     Verdict  for 
4     110,000  for  personal  injury  held  to  be  ezcesslye,  and  condition- 
ally reduced  to  |6,000. 

PRINCIPLE  APPLIED:  Plaintiff  was  55  years  of  age,  and 
was  earning  |92  per  month  as  a  mail  carrier.  He  was  hit  by 
an  interurban  car.  The  fourth  and  fifth  cervical  vertebrae  were 
to  some  extent  forced  out  of  line.  Following  the  accident,  he 
suffered  constant  and  severe  pain  in  his  shoulders  and  neck; 
also  loss  of  appetite  and  sleep;  and  stomach  and  bowel  trouble 
also  followed;  he  was  unable  to  work  for  60  days,  and  thereafter 
was  not  able  to  do  as  much  work  or  as  expeditiously  as  formeHy. 
Much  of  his  pain  and  stomach  and  bowel  trouble  appear  to  have 
been  subsequently  relieved;  though  at  the  time  of  the  trial,  he 
suffered  considerable  pain.  At  the  time  of  the  trial,  a  hump  or 
deformity  clearly  appeared  on  his  neck.  The  permanency  of  his 
injuries  and  the  extent  of  his  future  pain  were  in  doubt  Held, 
verdict  of  $10,000  was  excessive,  and  ought  to  be  reduced  to 
15.000. 

Appeal  from  Polk  District  Court, — W.  S.  Ayres,  Judge. 

June  24,  1918. 

m . 
Rehbaring  Denied  September  20,  1&18. 

This  is  an  appeal  from  a  judgment  for  J10,000  damages 
on  account  of  injuries  received  by  plaintiff  in  a  collision  with 
one  of  defendant's  interurban  cars. — Affirmed  on  condition. 

Parker,  Parrish  d  Miller,  for  appellant. 

Jolin  L.  Oillespie,  for  appellee. 

Per  Curiam. — ^Plaintiff  brings  this  action  for  damages 
on  account  of  injuries  which  he  claims  to  have  received  by 
colliding  with  one  of  defendant's  cars,  while  he  was  attempt- 
ing to  cross  the  tracks  of  the  defendant  in- 
*'  tobiiity?t-         terurban  railway  company  at  a  place  known 
tfon!^|ri%'t?*     as  the  Alexander  Crossing,  a  short  distance 
warniS?'  west  of  Altoona.    At  the  place  where  the 

signals. 

accident  occurred,  and  for  a  considerable 
distance  east  and  west  thereof,  the  tracks  of  defendant  run 
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parallel  to  the  River-to-River  Road,  a  highway  extending 
aci-osB  the  state,  upon  which  there  is  much  travel.  The 
highway  lies  south  of  the  railroad  right  of  way,  and  is  sep- 
arated from  it  by  the  right  of  way  fence.  The  crossing  was 
constructed  of  planks,  in  the  usual  manner,  except,  it  is 
claimed  by  plaintiff,  that  one  of  the  planks  north  of  the 
north  rail,  becoming  rotten,  had  been  partially  removed, 
leaving  the  top  of  the  rail  about  four  inches  higher  than 
the  ground.  Cattle  guards,  constructed  in  the  usual  man- 
ner, were  placed  at  each  side  of  the  crossing,  and  were 
66  feet  apart.  Wing  fences  were  erected  from  the  cattle 
guards  to  the  right  of  way  fence  on  each  side  of  the  right 
of  way.  These  fences  were  constructed  of  six-inch  boards, 
nailed  to  the  posts  so  as  to  leave  about  six  inches  between 
them.  The  crossing  was  open  at  its  intersection  with  the 
highway,  but  a  gate  was  maintained  at  the  north  right 
of  way  fence,  through  which  the  Alexander  premises  were 
entered. 

The  accident  occurred  on  the  afternoon  of  July  13, 
1913.  Plaintiff  was  driving  a  small  two-cylinder  Maxwell 
car,  going  west  on  the  River-to-River  Road,  and  the  car 
with  which  he  collided  was  an  extra,  proceeding  eastward 
to  Mitchell ville.  The  interurban  cars,  when  operated  over 
this  line  on  schedule  time,  were  run  one  hour  and  ten  min- 
utes apart.  The  regular  eastbound  car  had  passed  plain- 
tiff on  the  highway  somewhat  less  than  two  miles  east  of 
the  crossing.  The  track  of  defendant's  railway,  west  of  the 
crossing,  passes  through  a  cut  from  2^^  to  4  feet  in  depth. 
The  surface  of  the  ground,  however,  is  about  level,  from  the 
crossing  west  for  a  distance  of  125  feet,  after  which  there 
is  a  decline  to  the  west.  Plaintiff  was  a  man  of  small  stat- 
ure, being  but  5  feet  and  5  inches  in  height.  The  sun  was 
shining  brightly  at  the  time  of  the  accident,  and  a  slight 
wind  was  blowing  from  the  south.  Charles  Urfer,  W.  H. 
Keister,  who  sat  in  the  front  seat,  and  another  man  who 
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sat  in  the  rear  seat  of  an  automobile,  were  following  plain- 
tiff in  the  highway  a  short  distance  behind,  but  arrived  at 
the  crossing  in  time  to  see  the  accident.  A  farmer  by  the 
name  of  Hammer,  residing  near,  whose  attention  was  at- 
tracted by  the  ringing  of  the  gong  on  the  interurban  car, 
saw  the  collision.  The  other  eyewitnesses  were  the  con- 
ductor and  motorman. 

Plaintiff  testified  that  he  was  traveling  west  in  the 
main  traveled  portion  of  the  highway)  and  that  the  point 
where  he  turned  therefi'om  toward  the  crossing  was  from 
50  to  60  feet  southeast  therefrom ;  that  he  then  looked  west, 
and  again  when  about  16  feet  from  the  defendant's  track, 
and  did  not  see  the  defendant's  car  approaching;  that  he 
saw  the  car  when  the  front  wheels  of  his  automobile  were 
about  on  the  crossing ;  that  he  attempted  to  reverse  his  car, 
but,  believing  he  would  be  unable  to  avoid  a  collision,  went 
forward,  and  the  car  collided  with  the  rear  of  his  auto- 
mobile,  throwing  him  a  considerable  distance  against  the 
right  of  way  fence,  severely  injuring  him.  No  warning  of 
the  approach  of  the  interurban  car  was  sounded  until  plain- 
tiff was  near  the  tracks. 

There  is  some  conflict  in  the  testimonv  as  to  the  exact 
location  of  plaintiff's  automobile,  and  also  of  the  inter- 
urban car,  when  the  warning  was  given.  Keister  testified 
that  defeiyiant's  car  was,  perhaps,  200  feet  west  of  the 
crossing,  and  plaintiff's  automobile  within  10  or  12  feet 
south  of  the  track,  when  he  heard  two  sharp  blasts  of  the 
whistle.  Urfer,  the  other  occupant  of  the  car,  who  wa« 
called  as  a  witness,  testified  that  the  interurban  car  was 
not  over  25,  50,  or,  maybe,  75  feet  from  the  crossnng  when 
he  first  saw  it,  and  that  Hawkins  was  just  about  approach- 
ing the  track,  when  he  heard  the  whistle.  Hammer  testified' 
that  he  saw  the  automobile  when  it  was  turning  from  the 
highway  north  into  the  Alexander  road,  and  that  the  inter- 
urban car  was  pretty  close  to  the  crossing  when  the  auto- 
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mobile  turned;  that  it  was  a  little  further  from  the  cross- 
ing than  the  automobile.  Defendant's  conductor  testified 
that  his  car  was  150  to  200  fe^  from  the  crossing  when  the 
whistle  blew,  while  the  motorman  stated  that  it  was  not  over 
100  feet  from  the  crossing,  and  maybe  not  that  far,  when  he 
first  sounded  the  whistle.  From  the  evidence,  we  gather 
that  plaintiff  was  traveling  at  the  rate  of  10  or  12  miles 
per  hour  in  the  highway,  and  reduced  his  speed  somewhat 
after  he  turned  into  the  Alexander  road.  The  speed  of  the 
interurban  car  is  not  shown,  except  as  the  distance  it  trav- 
eled after  the  emergency  brake  was  set  might  throw  light 
thereon. 

The  reason  ajssigned  by  plaintiff  for  not  seeing  the 
interurban  car  was  that  his  view  was  obstructed  by  the 
wing  fence  and  tall  weeds  and  grass  in  close  proximity 
thereto,  and  along  defendant's  right  of  way  fence  for  a  con- 
siderable distance  west.  He  also  claimed  that  the  defective 
condition  of  the  crossing  above  stated  made  it  necessary  for 
him  to  exercise  care  in  passing  over  the  same  with  his  auto- 
mobile, and  that  his  attention  was,  therefore,  attracted 
toward  the  crossing.  There  is  some  evidence  that  the  road 
was  a  few  inches  lower  at  the  crossing  than  on  either  side 
thereof, 

Keister  further  testified  that  he  made  observations  from 
the  car  in  which  he  was  riding,  and  that  he  plainly  saw  the 
interurban  car  approaching  the  crossing,  for  a  considerable 
distance  before  the  whistle  was  sounded.  Later,  observa- 
tions were  made,  on  behalf  of  defendant,  of  the  crossing, 
and  photographs  and  measurements  were  introduced  in  evi- 
dence for  the  purpose  of  showing  that  the  car  with  which 
plaintiff  collided  could  have  been  seen  from  the  point  where 
he  turned  from  the  highway  toward  the  crossing  for  a  dis- 
tance of  463  feet,  and  from  a  point  28  feet  from  the  crossr 
ing  a  distance  of  433  feet,  and  from  a  point  10  feet  south 
of  the  crossing  for  a  distance  of  759  feet. 
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The  height  of  defendant's  car  is  13  feet  from  the  rail 
to  the  top  of  the  car,  and  the  height  of  the  trolley  pole,  in 
ranning  position,  19^4  or  20  feet.  Alexander,  for  whose 
use  the  crossing  was  constructed,  testified  that  he  had  made 
obseryations  from  his  automobile  and  also  from  a  buggy,  at 
or  near  the  points  indicated  by  plaintiff,  and  that  he  could 
see  a  car  approaching  at  a  distance  of  from  40  to  45  rods. 
The  evidence  does  not  disclose  when  these  observations 
were  made.  There  appears  to  have  been  no  material  change 
in  the  condition  of  the  crossing  or  of  the  fence  and  vege- 
tation in  the  vicinity,  after  the  accident  and  before  the 
observations  were  made  by  defendant's  witnesses  and  the 
photographs  taken.  Further  necessary  facts  will  be  stated 
in  the  course  of  the  opinion. 

I.  The  grounds  of  negligence  submitted  by  the  court 
were  stated  in  its  instructions  as  follows: 

"That  the  defendant  corporation  was  negligent  in  that 
it  failed  to  give  proper  or  adequate  signal  or  warning  of 
the  approach  of  said  interurban  car  from  the  west  at  a 
reasonable  and  proper  distance  from  said  Alexander  crosn- 
ing,  and  failed  to  exercise  ordinary  care  and  diligence  to 
warn  the  plaintiff  of  the  approach  of  said  interurban  car." 

Appellant  contends  that  the  evidence  wholly  failed  to 
establish  negligence  upon  its  part,  and  that  it  appears  there- 
from that  plaintiff  was  clearly  guilty  of  contributory  neg- 
ligence. It  is  conceded  that  the  gong  was  not  sounded,  nor 
whistle  blown,  until  the  motorman  discovered  plaintiff 
closely  approaching  the  crossing.  As  appears  from  the 
foregoing  statement,  the  automobile  must  have  been  very 
close  to  the  crossing,  and  the  interurban  car  not  to  exceed 
200  feet  therefrom,  and  the  jury  may  have  found  from  the 
evidence  of  the  motorman  that  it  was  less  than  100  feet 
from  the  crossing  when  the  warning  was  given. 

The  statute  requiring  the  defendant  to  ring  a  bell  or 
blow  a  whistle,  upon  approaching  a  highway  crossing,  is 
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not  applicable  to  private  crossings.  The  duty  of  the  rail- 
way company  in  approaching  a  private  crossing  is  to  ex- 
ercise reasonable  care  to  avoid  injury  to  persons  using  the 
same;  "and  if,  by  reason  of  peculiar  or  extraordinary  cir- 
cumstances surrounding  a  crossing,  and  known  to  the  train- 
men, ordinary  prudence  would  require  an  alarm  or  signal 
to  be  given  by  an  approaching  train,  then  its  omission, 
would  be  n^ligence ;  but  in  the  absence  of  such  circum- 
stances no  such  duty  arises."  Nichols  v,  Chicdgo,  M.  d  SL 
P.  R.  Co.,  X25  Iowa  236 ;  Hartman  v,  Chicago  O.  W.  R,  Co., 
132  Iowa  582 ;  Weaver  v.  Chicago  &  N.  W.  R.  Co.,  146  Iowa 
149;  Ressler  v.  Wabash  R.  Co.,  152  Iowa  449;  Orafton  v. 
Delano,  175  Iowa  483 ;  Wiese  v.  Chicago  Q.  W.  R.  Co.,  182 
Iowa  508. 

The  conductor  testified  that  he  saw  plaintiff  when  he 
was  from  50  to  75  feet  east  of  the  crossing,  and  that  he 
saw  him  turn  the  corner  and  drive  toward  the  crossing; 
that  plaintiff  was  in  plain  view  all  of  the  time  after  he 
first  saw  him;  and  that  plaintiff  did  not  look  toward  the 
interurban  car  after  witness  saw  him.  The  motorman  tes- 
tified that,  when  he  first  saw  plaintiff,  his  car  was  200  or 
300  feet  west  of  the  crossing,  and  that,  after  he  saw  plain- 
tiff turn  in,  he  sounded  the  whistle  and  applied  the  air 
brake.  He  gave  it  as  his  judgment  that  the  interurban 
car  traveled  about  150  feet  after  he  applied  the  air  brake. 
The  car  was  stopped  about  75  to  100  feet  east  of  the  cross- 
ing. 

Counsel  for  appellant  argue  that,  as  travel  upon  the 
River-to-River  Road  is  very  extensive,  and  the  crossing  in 
question  but  comparatively  little  used,  no  duty  rested  upon 
the  servants  in  charge  of  its  car  to  sound  a  signal  or  give 
warning,  until  plaintiff  turned  to  go  over  the  crossing ;  that 
they  could  not  presume  that  he  would  leave  the  highway 
and  go  upon  the  crossing.  There  is  evidence  that  thick,  tall 
weeds  and  grass  had  grown  up  along  the  wing  and  right 
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of  way  fences,  and  that  the  same  tended  to  obstruct  the 
vision  of  a  traveler  in  a  low  ppsition  upon  the  crossing, 
and  prevent  him  from  seeing  an  approaching  car.  The  con- 
dition of  the  crossing  in  this  respect  was,  of  course,  known 
to  appellant's  servants. 

While  there  is  much  conflict  in  the  evidence  as  to  the  ef- 
fect of  the  grass  and  other  obstructions  complained  of,  yet 
the  question  whether  the  safety  of  persons  using  a  crossing 
so  situated  required  the  sounding  of  the  whistle  or  ringing 
of  the  bell,  or  some  other  warning  of  the  approach  of  the 
car,  was  for  the  jury. 

*1f  ordinary  prudence  exacted  that  such  precaution  be 
taken  for  the  safety  of  persons  approaching  this  private 
crossing,  it  must  have  been  taken  by  defendant,  even  though 
not  exacted  by  statute."  Wiese  v.  Chicdgo  G.  W.  R.  Co., 
supra. 

The  condition  of  the  crossing,  the  presence  of  tall  grass 
and  weeds  along  the  fences,  and  the  claim  of  the  conductor 
and  motorman  that  they  saw  plaintiff  approaching  the 
crossing  in  his  automobile  in  the  manner  shown,  may  well 
have  justified  the  jury  in  finding  that  warning,  in  time  to 
prevent  the  collision,  should  have  been  given. 

II.  The  claimed  contributory  negligence  of  plaintiff 
presents  a  much  more  difficult  question.  Plaintiff  was  a 
mral  mail  carrier,  and  had  been  engaged  in  that  business 

for  several  years,  and  claimed  that  he  knew 
and  appreciated  the  danger  of  railway  cross- 
ings, and  was  always  carefpl  to  look  and  as- 
certain whether  a  train  was  approaching, 
before  attempting  to  pass  over  the  crossing ; 
and  that,  in  this  instance,  he  looked  at  least  twice  before 
he  reached  the  zone  of  danger,  but  neither  saw  nor  heard 
the  approach  of  a  car.  The  conductor  directly  contradicted 
the  statement  of  plaintiff  that  he  looked  in  the  direction 
of  the  approaching  car.    It  is  claimed  that  the  picture^) 
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offered  in  evidence  were  taken  with  the  camera  set  near  the 
spot  where  plaintiff  located  himself  at  the  time  he  looked 
to  see  whether  a  car  was  coming,  and  at  the  distance  from 
the  ground  that  plaintiff  testified  his  eyes  were  at  the  time. 
These  pictures  show  considerable  grass  and  tall  weeds  in 
the  vicinity  of  the  wing  and  right  of  way  fences,  and  each 
reveals  a  car  standing  upon  the  track  in  the  distance.  De- 
fendant's witnesses  also  testified  that  the  car  shown  in  the 
pictures  was  located  at  the  distance  from  the  camera  above 
stated.  If  the  view  presented  by  the  pictures  correctly 
shows  the  situation  as  it  would  have  appeared  to  plaintiff, 
had  he  looked  west  at  the  points  indicated,  there  is  no 
doubt  that  he  could  and  should  have  seen  the  approach- 
ing car.  However,  whether  the  location  and  position  of 
the  camera  were  such  as  to  faithfully  reproduce  the  sur- 
roundings as  they  appeared  to  plaintiff,  were  questions  of 
fact.  There  was  a  fence  and  tall  grass  and  weeds  in  the  vi- 
cinity thereof,  which,  plaintiff  testified,  obstructed  his  view. 
Urfer  also  testified  that  some  of  the  weeds  were  nearly  as 
high  as  the  fence,  and  continued  over  the  right  of  way. 
The  camera,  when  one  of  the  pictures  was  taken,  stood  10 
feet  south  of  the  crossing.  From  this  position,  the  picture 
indicates  that  a  car  could  have  been  seen  at  all  points  for  a 
distance  of  759  feet.  According  to  the  testimony  of  plain- 
tiff, the  distance  from  the  front  end  of  the  automobile  to 
where  he  sat  was  10  feet  and  3  inches. 

The  jury  may  have  found  that  warning  was  given  about 
the  time  the  front  end  of  plaintiff's  car  reached  the  south 
rail,  and  when  the  interurban  car  was  within  75  feet  of  the 
crossing,  and  that  the  claim  of  the  conductor  and  motor- 
man  that  they  could,  and  did,  see  plaintiff  from  the  time 
he  started  to  turn  north  into  the  Alexander  road,  was  im- 
probable from  the  fact  that  if,  as  the  conductor  testified, 
plaintiff  did  not  look  in  the  direction  of  the  approaching 
car,  the  motorman  would  have  given  warning  before  plain- 
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tiff  reached  a  place  of  certain  peril.  The  fact  that  warning 
may  not  have  been  given  until  plaintiff^s  car  reached  the 
point  where  all  the  evidence  shows  defendant's  car  was  visii 
ble^  tends,  in  some  measure  at  least,  to  sustain  plaintiff's 
claim  that  his  view  was  obstructed  by  the  fence  and  weeds, 
and  that  he  did  not  see  the  car  until  he  had  reached  the  place 
substantially  as  claimed  by  him.  Plaintiff  also  claimed 
that  he  knew  of  the  drop  on  the  north  side  of  the  north 
rail  of  defendant's  track,  and  that  it  was  necessary  that  he 
give  careful  attention  to  the  movement  of  his  car  at  this 
point  This  tended  to  divert  his  attention  from  the  direc- 
tion of  the  approaching  car.  The  duty  of  a  person  ap- 
proaching a  railway  crossing  to  be  vigilant  to  discover 
the  approach  of  trains  and  to  use  reasonaible  care  and  cau- 
tion to  avoid  injury  therefrom  is  well  established  in  this 
state.  Schulte  v.  Chicago,  M.  d  St.  P.  R.  Co.,  114  Iowa  89 ; 
Hartman  v.  CMcago  (?.  W.  R.  Oo.,  supra ;  Meyer  v.  Chicago, 
R.  J.  d  P.  R.  Co.,  134  Iowa  722;  Cray  v.  Chicago,  R.  I.  d 
P.  R.  Co.,  143  Iowa  268;  Lockridge  v.  Minneapolis  d  8t.  L. 
R.  Co.,  161  Iowa  74 ;  Dusold  t?.  Chicago  Q.  W.  R.  Co.,  162 
Iowa  441 ;  Hough  v.  lUinoia  Cent.  R.  Co.,  169  Iowa  224 ; 
Wiese  v.  Chicago  C  W.  R.  Co.,  supra. 

In  Schulte  V.  Chicago,  M.  d  St.  P.  R.  Co.,  supra,  the 
court  said: 

"The  traveler  is  held  to  the  duty  of  looking  and  listen- 

« 

ing  for  approaching  trains  within  a  reasonable  distance 
from  the  crossing,  and,  if  this  has  been  done,  it  is  for  the 
jury  to  say  whether  he  was  bound,  in  the  exercise  of  ordi- 
nary care,  to  stop  and  look  and  listen,  or  to  look  and  listen 
without  stopping,  at  some  other  point  nearer  or  farther 
therefrom.*' 

In  HartnKm  v.  Chicago  O.  W.  R.  Co.,  supra,  the  court 
said: 

"It  is  easy  to  say,  and  it  is  a  correct  proposition,  that 
a  person  approaching  a  railway  crossing  must  bear  in  mind 
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that  it  is  a  place  of  danger,  and  be  vigilant  to  discover  the 
approach  of  trains,  and  use  reasonable  care  to  avoid  injury 
therefrom ;  but  whether  such  reasonable  care  requires  him  to 
stop,  look,  and  listen,  or  whether,  having  done  so,  he  must 
stop,  look,  and  listen  sigain,  whether  he  may  place  any  re- 
liance on  the  absence  of  danger  signals,  or  upon  any  other 
given  fact  or  circumstance,  depend  so  much  upon  the  pe- 
culiar conditions  by  which  he  is  surrounded,  that,  save  in 
cases  exceptionally  free  from  doubt,  the  question  must  be 
left  to  the  answer  of  the  jury." 

Many  cases  are  cited  from  this  and  other  jurisdictions 
by  counsel  for  appellant  in  their  brief  in  which  it  was  held 
that  plaintiff  was  guilty  of  contributory  negligence  in  fail- 
ing to  properly  observe  his  duty  in  approaching  a  railway 
crossing;  but  in  many  of  the  cases  cited,  the  negligence  of 
the  plaintiff  was  apparent,  and  in  others,  the  facts  distin- 
guish the  cases  from  the  case  at  bar.  It  will  serve  no  useful 
purpose  to  extend  this  opinion  by  reviewing  the  cases  in 
which  contributory  negligence  of  the  plaintiff  was  held  to 
have  existed  as  a  matter  of  law.  While  the  crossing  in 
question  was  private,  it  was  open  from  the  highway  to  the 
north,  and  furnished  the  only  means  of  ingress  and  egress 
to  and  from  the  premises  of  Alexander  from  the  highway. 
Its  use  may  not  have  been  extensive,  but  it  must  have  been 
known  to  the  servants  of  defendant  that  travelers  were, 
nevertheless,  likely  at  any  time  to  be  thereon.  There  was 
such  conflict  in  the  evidence  upon  the  question  of  plaintiff's 
negligence  that  reasonable  minds,  searching  for  the  truth, 
might  differ  as  to  the  correct  conclusion  to  be  drawn  there- 
from; and  we  are,  therefore,  constrained  to  hold  that  the 
district  court  did  not  commit  error  in  submitting  the  case 
to  the  jury. 

III.  Appellant  requested  the  court  to  give  32  instruc- 
tions, all  of  which  were  refused.  The  ruling  of  the  court 
upon  each  of  said  instructions  is  complained  of.    Not  all 
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of  them,  however,  are  considered  in  argu- 

'  strti^oiiB:'         merit.     Counsel  also  excepted  to  the  eighth 

taMd:  rob-""     and  ninth  instnietions  given  by  the'coiirt. 

■tantlal   coy- 

erins  of  We  will  dispose  of  the  alleged  errors  in  the 

Babject. 

refusal  to  give  the  instructions  offered,  and 
in  the  instructions  given,  together. 

The  court,  in  its  eighth  instruction,  advised  the  jury 
that:  ( 

^'The  rights  of  plaintiff  and  defendant,  at  the  railroad 
crossing  in  question,  were  equal,  subject  to  the  precedence 
which  the  heavy  and  rapidly  moving  interurban  cars  may 
require  when  both  parties  approach  the 'crossing  at  the 
same  time." 

The  appellant  requested  the  court,  in  substance,  to  in- 
struct the  jury  that  defendant  had  the  right  of  way  over 
the  crossing,  and  that  it  was  the  duty  of  plaintiff  to  so  ap- 
proach the  same  as  to  yield  such  right  to  the  defendant,  and 
to  have  his  automobile  under  control  and  moving  at  such  a 
reasonable  rate  of  speed  as  that  he  could  stop  his  car  and 
avoid  accident.  The  instruction  given  is  in  line  with  our 
holding  in  Ressler  v.  Walmsh  R.  Co.,  supra,  and  evidently 
based  thereon.  Other  requested  instructions  related  to  the 
care  and  diligence  required  of  plaintiff  in  approaching  a 
private  crossing;  but  the  court,  in  its  ninth  and  other  in- 
structions, fully  and  accurately  ^stated  the  law,  and  sub- 
mitted to  the  jury  the  question  of  plaintiff's  duty.  The 
thought  of  the  requested  instruction  is  fully  embodied  in 
the  court's  charge;  likewise,  we  are  of  the  opinion  that 
others  of  the  requested  instructions,  defining  the  duty  of 
plaintiff  to  look  and  listen  upon  a]>proaching  the  crossing, 
to  have  his  automobile  under  control,  and  defining  con- 
tributory negligence,  were  suflflciently  covered  by  the  in- 
structions given.  To  consider  each  of  the  alleged  errors 
in  the  refusal  of  the  court  to  give  the  offered  instructions, 
would  unduly  extend  this  opinion.    SniBce  it  to  say  that  we 
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find  no  error  in  the  rulings  of  the  court,  and  that  the  case, 
which  seems  to  have  been  tried  with  unusual  care  by  court 
and  counsel,  was  fairly  submitted  to  the  jury. 

IV.  Plaintiff  was  55  years  old  at  the  time  of  the  acci- 
dent, and  was  earning  f  91.66  per  month.  In  carrying  mail, 
he  used   his  automobile.    He  testified   that,   immediately 

after  the  accident,  he  suffered  constant  se- 
■  diet:  exces-        vere  pain  from  the  top  of  the  shoulder  blades 

SiOjOOO:*  St*        to  the  base  of  his  skuU  and  down  his  back, 

also  ioss  of  appetite,  and  was,  to  some  ex- 
tent, unable  to  sleep,  took  medicine  for  his  stomach  and 
bowels,  and  wae  unable  to  work  for  about  60  days.    The 
record  does  not  disclose  what  expense  of  medical  treat- 
ment and  nursing  he  inpurred.    He  wa«  attended,  at  first, 
by  a  physician,  and  later  was  treated  by  a  chiropractor, 
who  appears  to  have  relieved  him  from  pain  and  fr^m  the 
stomach  and  bowel  troubles  complained  of,  and  restored 
his  respiration,  W^ith  which  his  injuries  to  some  extent  in- 
terfered.   He  claims,  however,  that  he  still  suffers  pain 
and  considerable  inconvenience,  at  one  place  in  the  back 
of  his  neck.    Before  the  accident,  he  claims  to  have  been  it 
strong,  healthy  man,  able  to  perform  his  duties  with  ease 
and  comfort,  and  that  he  played  the  violin;  but  since  his 
injuries,  he  has  been  unable  to  carry  on  his  work  as  rapidly 
and  easily  as  before;  and  that  he  sruffers  pain  and  incon- 
venience in  his  neck  practically  all  of  the  time,  and  cannot 
play  the  violin;  that  he  finds  it  necessary  to  support  his 
head  with  a  pillow,  or  something  of  that  nature,  when  in 
a  sitting  position.    The  physicians  who  first  attended  him 
were  not  called  as  witnesses.    Dr.  Burcham  testified  tiiat  he 
took  X^ray  pictures  of  his  neck,  and  it  appears  therefrom 
that  the  fourth  and  fifth  cervical  vertebrae  are,  to  some  ex- 
tent, out  of  line.    One  of  the  doctors  referred  to  this  place 
as  a  hump,  or  cnnall  pi^minence,  in  the  middle  of  the  back 
of  his  neck.    Dr.  Ely  testified  that,  when  he  first  examined 
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plaint!  ffy  he  held  his  neck  rigid^  and  one  of  the  big  muscles 
down  the  right  side  thereof  appeared  to  be  tense;  bnt^  at 
that  time,  there  was  no  appreciable  deformity  of  the  neok. 
At  the  time  of  the  trial,  however,  the  hump  or  deformity 
was  clearly  noticeabla  Dr.  Taylor,  an  osteopathic  doctor, 
erpressed  a  somewhat  guarded  opinion  that  the  injury 
might  continue  for  a  considerable  time  to  cause  plaintiff 
pain,  but  the  extent  thereof  he  was  unable  to  state.  Dr. 
Ely  expressed  considerable  doubt  as  to  whether  the  plain- 
tiff's injuries  were  permanent.  After  r'esuming  work,  plain- 
tiff loBt  little  time. 

Counsel  for  appellant  stoutly  maintain  that  the  ver- 
dict is  grossly  excessive,  whUe,  on  the  other  hand,  counsel 
for  apx>ellee  insists  that  plaintiff's  injuries  are  of  a  very 
serious,  permanent  nature,  and  that  the  greater  opportunity 
of  the  court  and  jury  to  observe  his  appearance  and  condi- 
tion are  matters  that  should  be  given  great  weight  by  this 
court  in  determining  whether  there  should  be  a  reversal  on 
account  of  the  allowance  of  excessive  damages  by  the  jury. 
Witnesses  who  have  long  known  plaintiff,  including  the 
postmaster  from  whose  office  he  works,  testified  that  he 
was  not  able  to  perform  as  miich  labor,  or  as  expeditiously, 
as  before  the  injury,  and  that  he  appeared  to  stiffer  pain  in 
his  neck. 

There  would  seem  to  be  no  doubt  that  one  or  more  ver- 
tebrae in  plaintiff's  neck  were  injured,  but  whether  the 
same  is  permanent,  the  evidence  leaves  in  doubt.  While  the 
nature  and  extent  of  his  injuries  were  questions  of  fact, 
to  be  submitted'  to  the  jury,  we  cannot  approve  the  verdict 
in  this  case.  It  is  true,  there  is  no  fixed  rule  for  deter- 
mining the  amount  of  damages  to  be  awarded  in  oases  of 
this  character.  It  is  obvious  that  the  amount  found  by  the 
jury  greatly  exceeds  the  damages  shown.  The  extent  to 
which  his  earning  capacity  may  have  been  impaired  in  other 
lines  of  work,  does  not,  of  course,  appear,  as  he  has  been 
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employed  only  as  a  mail  carrier  since  the  accident.  He  has 
been  able  to  perform  his  duties  in  this  respect  without  loss 
of  time.  He  complains,  however,  of  some  discomfort  from 
the  jarring  of  his  car,  as  above  stated.  In  our  opinion,  the 
judgment  of  |10,000  should  be  reduced  to  ?5,000. 

Upon  condition,  therefore,  that  plaintiff  file  his  written 
consent  in  this  court  that  the  judgment  may  be  reduced  to 
15,000,  the  same  will  be  affirmed ;  but  unless  such  consent  is 
filed,  the  judgment  will  stand  reversed.  The  costs  of  this 
appeal,  in  the  event  plaintiff  files  an  'election  to  accept  the 
judgment  as  reduced,  will  be  taxed  to  appellant ;  otherwise, 
to  appellee. — Affirmed  on  condition. 

Pheston,  C.  J.,  Ladd,  Evans^  Gaynor^  and  Stevens,  JJ., 
concur. 


Maryland  Casualty  Company,  Appellant,  v.  Des  Moinbs 
City  Evangelization  Union  et  al.,  Appellees. 

BCBOHANIOS'  LIEK:  Fdrfectliig  liLeo—Kan-Necessity  tm  Itemized 
li  3, 5  Statements  and  Notice.  The  filing  by  subcontractorB  of  item- 
ized statements,  and  the  service  on  the  (yivner  of  notice  of  suoh 
filing,  are  wholly  unnecessary,  when  there  is  no  contest  as  to 
the  amount  due  from  the  owner  to  the  principal  contractor,  and 
the  contest  for  priority  to  the  admitted  fund  is  solely  between 
the  principal  contractor  and  his  subcontractors. 

BiECHANIOS'  UEN:     Prlority--8nb8eq^e&t  PordiMeES  or  Aicnni- 

2  brancers.  An  assignee  of  the  claim  held  by  a  principal  contract- 
or against  the  owner,  even  though  the  assignment  was  made 
after  the  expiration  of  30  days  from  the  furnishing  of  all  labor 
or  material,  simply  stands  in  the  shoes  of  the  assigning  con- 
tractor. Such  assignee  is  not  a  "purchaser"  or  "incumbrancer," 
within  the  meaning  of  Sec.  3092,  Ck)de,  1897. 

MEOHANIOS'  UBN:    Perfecting  Uen— Non-Neoeeaity  foe  Itemised 

1,  3,  5  Statements  and  Notice. 

MEC^ANIOS'  LIEK':    Priority— Final  Payment— Oonditions  Preoed- 

4  ent.  A  principal  contractor  (and  his  assignee  has  no  greater 
right)  may  not  demand  that  a  balance  due  him  from  the  owner 
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be  paid  to  him,  to  the  exclusion  of  .the  elalnis  of  his  subcontract- 
ors, when  said  final  payment  is,  by  contract,  only  due  and  pay- 
able on  the  condition  that  the  principal  contractor  furnish  to 
the  owner  receipts  In  full  for  all  claims  of  subcontractors. 

MECHANICS'  LIEN:    Perfecting  Lien— Non-Kecessltj  for  Itemised 
1,3,5  Statements  and  Notice. 

Appeal  from  Polk  District  Court. — Lawebncb  Db  Graff, 

Judge. 

May  20,  1918. 

Rehearing  Denied   Bbptembee  20,  1918. 

Suit  in  equity  to  foreclose  a  mechanics'  lien.  A  decree 
was  entered,  finding  defendant  indebted  to  plaintiff,  as  a* 
signee  of  one  Errington,  a  building  contractor,  in  the  sum  of 
11,362.43,  and  establishing  a  lien  therefor  upon  certain 
property,  subject,  however,  to  the  payment  of  certain  debts 
due  from  Errington  to  several  intervening  subcontractors. 
The  plaintiff  appeals. — Affirmed. 

Miller  &  WdUinffford  and  Oliver  H.  Miller,  for  appel- 
lant 

W.  L.  Smith,  Royal  d  Royal,  Ole  0.  Roe,  Wessells  d 
Wessells,  C.  L.  Sivyder,  Tesdell  d  Mackaman,  and  R.  L. 
Hudson,  for  appellees. 

Weaveb,  J. — On  April  30,  1914,  Arthur  Errington,  a 
Imilder,  entered  into  a  written  contract  with  the  defend- 
ant to  provide  the  necessary  materials  and  labor  and  to 
construct  a  certain  church  building  in  the  city  of  Des 
Voines,  and  to  complete  the  same  on  or  before  September 
1,  1914.  The  contract  price  of  the  building  was  fixed  at 
^,880.  Payments  in  installments  not  to  exceed  85%  of 
tbe  material  and  labor  actually  furnished  by  the  contractor 
were  to  be  made  from  time  to  time  as  the  building  pro- 
greased, — ^not  oftener  than  once  each  week, — and  the  re- 
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mainder  of  the  contract .  price  within  30  days  after  the 
completion  of  the  building  and  its  acceptance  by  the  owner 
and  the  performance  of  certain  conditions  by  the  contractor, 
as  expressed  in  the  following  paragraphs,  which  we  quote 
from  the  written  agreement: 

"If,  at  any  time,  there  shall  be  evidence  of  any  lien  or 
claim  for  which,  if  established,  the  owner  of  said  premises 
might  become  liable,  and  which  is  chargeable  to  the  con- 
tractor, the  owner  shall  have  the  right  to  retain  out  of  any 
payment  then  due  or  thereafter  to  become  due,  an  amount 
suflBcient  to  completely  indemnify  the  owner  against  such 
lien  or  claim.  Should  there  prove  to  be  any  such  claim  or 
lien  after  all  payments  are  made,  the  contractor  shall  re- 
fund to  the  owner  all  moneys  that  the  owner  may  be  com- 
pelled to  pay  in  discharging  any  lien  on  said  premises  made 
obligatory  in  consequence  to  the  contractor's  default.  Prior 
to  the  making  of  the  final  payment,  and  as  a  condition  pre- 
cedent thereto,  the  contractor  agrees  to  furnish  and  deliver 
to  the  owner  receipts  in  full  for  all  materials  and  labor 
furnished  and  used  in  said  church  building.  The  contract- 
or further  agrees  to  indemnify  against  any  and  all  mechanic 
liens  that  may  be  placed  against  said  church  building." 

The  building  was  not  completed  within  the  contract 
period;  and,  in  January,  1915,  the  work  being  still  unfin- 
ished, the  contractor  abandoned  it;  and,  on  February  18, 
1915,  instituted  suit  to  recover  an  alleged  remainder  due 
him  of  |2,735,  and  for  the  enforcement  of  a  mechanics'  lien 
to  that  amount  upon  the  property.  On  March  6,  1915,  the 
defendant  appeared  in  said  suit  and  filed  its  answer,  deny- 
ing any  indebtedness  to  plaintiff,  and  alleging,  in  substance, 
that  he  had  failed  to  perform  his  contract  or  perform  the 
conditions  upon  which  the  contract  price  was  made  payable. 
There  was  also  a  ptea  of  payment.  In  May,  1915,  the  Mary- 
land Casualty  Company  gave  a  written  notice  to  the  de* 
fendant  that  it  had  received  from  Eirrington  an  assignmeiit 


k. 
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of  his  account  and  claim  against  defendant;  but  said  com- 
pany did  not  become  a  party  to  the  suit,  and  was  not  substi- 
tuted as  plaintiff  until  December  30,  1915,  and  the  issues 
were  not  finally  settled  until  December  4,  1916.  During 
the  period  beginning  May  4,  1915,  and  ending  March  23, 
1916,  the  Randall  Lumber  Company  and  nine  others,  who 
had  furnished  Errington  labor  and  materials  in  the  con- 
struction of  the  building,  and  whose  claims  and  accounts 
so  arising  had  not  been  paid  by  Errington,  severally  inter- 
vened in  this  suit,  setting  up  their  said  claims,  and  assert- 
ed a  lien  therefor,  wliich  they  asked  the  court  to  confirm 
and  enforce.  With  x^^baps  one  or  two  exceptions,  none  of 
these  subcontractors  had  filed  any  previous  itemized  ac- 
oonnt  of  their  several  claims,  under  the  provisions  of  Code 
Section  3092;  but  each,  in  his  petition  of  intervention,  set 
out  the  alleged  facts  in  general  terms,  and  each  asserted  a 
lien  for  the  amount  of  his  claim,  and  prayed  a  foreclosure 
thereof.  Upon  each  of  these  petitions,  the  plaintiff  joined 
issue,  and  pleaded  the  failure  of  the  intervenors  to  file  veri- 
fied statements  of  their  several  claims,  in  the  manner  or 
within  the  time  provided  by  the  statute. 

The  issues  having  been  settled,  they  were  referred  to 
W.  G.  BParvison,  Esq.,  to  hear,  i^y,  and  report  thereon,  with 
findings  of  fact  and  conclusions  of  law.  Trial  was  had  to 
the  referee,  who  made  and  filed  his  report  in  due  form.  For 
the  purposes  of  this  appeal,  it  is  unnecessary  to  set  out  the 
repK>rt  in  full.  Briefly  stated,  the  referee  found  that,  as 
between  the  plaintiff  and  its  assignor,  Errington,  on  the  ' 
one  hand,  and  the  defendant  EJvangelistical  Union  on  the 
other,  there  was  a  remainder  due  the  plaintiff  to  the 
amount  of  |1,362.43,  fk>r  which  sum  it  was  entitled  to  have 
Its  claim  for  a  mechanics'  lien  established.  This  relief, 
was,  however,  made  subject  to  the  claims  of  the  intervenors, 
to  whom  it  was  found  Errington  was  indebted  in  the  aggi'e- 
gate  sum  of  |1,009.21,  for  labor  and  materials  furnished 
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him  in,  the  construction  of  the  building.  In  other  words, 
the  referee,  having  fonnd  the  remainder  due  to  Errington 
and  assigned  to  plaintiff,  further  fonnd  that  this  sum, 
when  collected  or  paid,  should  be  first  applied  to  the  pay- 
ment of  the  intervening  subcontractors*  claims,  as  adjudi- 
cated; and  that  the  remainder,  if  any,  should  then  be  paid 
over  to  the  plaintiff.  The  plaintiff's  objections  to  the  report 
of  the  referee  were  overruled,  and  a  deci-'ee  entered  in  ac- 
cordance therewith.    Plaintiff  appeals. 

I.  The  appellant  makes  no  complaint,  in  argument,  that 
the  amount  found  due  from  the  defendant  to  plaintiff  is 
lees  than  it  should  have  been,  nor  is  it  contended  that,  as 

between  Errington  and  the  interveners,  the 
^'  mI^^?'  latter  were  not  entitled  to  rtecover  the  sev- 
Don^MesSty  ^^*^^  sums  re[)orted  by  the  referee  in  their 
ttatemSits^  favor.  The  proposition  relied  upon  for  a  re- 
versal or  modification  of  the  decree  below  is 
that  the  intei-Venors  failed  to  obsen'e  the  provisions  of  Code 
Sections  3092  and  3094,  in  that  they  did  not,  within  30  days 
from  the  date  when  the  materials  were  furnished  or  labor 
was  performed  by  them  for  Errington,  file  with  the  clerk 
of  the  district  court  verified  statoiuents  of  their  several  ac- 
counts or  demands,  nor  did  they,  or  either  of  them,  inter- 
vene in  this  action  or  file  petitions  asserting  their  alleged 
right  to  a  lien  or  liens  until  long  after  said  i)eriod  of  30 
days  had  expired,  and  after  the  plaintiff  had  sened  notice 
upon  defendant  of  Errington's  assignment  to  the  plaintiff; 
and  that,  by  reason  of  this  alleged  failure  of  tlie  intervenops, 
their  allied  liens  and  right  to  preference  in  the  distribu- 
tion and  application  of  the  moneys  earned  by  Errington  and 
remaining  unpaid,  cannot  now  be  asserted,  or  given  pref- 
erence against  the  plaintiff,  as  Errington's  assignee.  This 
objection,  variously  stated,  presents  the  only  question  we 
have  to  consider  upon  the  merits  of  this  litigation.     So  faj* 
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as  is  material  in  this  case,  the  statute  under  consideration 
is  as  follows : 

"Sec.  3089.  Every  person  who  shall  do  any  labor  upon, 
or  furnish  any  materials  ♦  ♦  ♦  for,  any  building,  *  *  *  by 
virtue  of  any  contract  with  the  owner,  *  ♦  ♦  contractor  or 
subcontractor,  ♦  *  *  shall  have  for  his  labor  done,  or 
material  ♦  ♦  ♦  furnished,  a  lien  upon  such  building  erection 
or  improvement  *  *  *  to  secure  payment  for  such  labor 
done  or  material,  machinery  or  fixtures  furnished." 

"Sec.  3092.  Every  person,  whether  contractor  or  sub- 
contractor, who  wishes  to  avail  himself  of  the  provisions 
of  this  chapter,  shall  file  with  the  olerk  of  the  district  coui  t 
of  the  county  in  which  the  building,  erection  or  other  im- 
}>rovement  to  be  charged  with  the  lien  is  situated,  a  verified 
statement  or  account  of  the  demand  due  him,  after  allow- 
ing all  credits,  setting  forth  the  time  when  such  material 
was  furnished  or  labor  performed,  and  'when  completed,  and 
(Containing  a  correct  description  of  the  property  to  be 
charg^ed  with  the  lien,  which  statement  or  account  must  be 
filed  by  a  principal  contractor  within  ninety  days,  and  by 
a  subcontractor  within  thirty  days,  from  the  date  on  which 
the  last  of  the  material  shall  have  been  furnished  or  the 
last  of  the  labor  was  performed;  but  a  failure  to  file  the 
same  within  said  periods  shall  not  defeat  the  lien,  except 
against  purchasers  or  encumbrances  in  good  faith,  without 
notice,  whose  rights  accrued  after  the  thirty  or  ninety  days, 
as  the  case  may  be,  and  before  any  claim  Sor  the  lien  wns 
flled-'' 

Sec.  3094.  A  subconti'actor  may,  at  any  time  after 
the  expiration  of  said  thirty  days,  file  his  claim  for  a  lien 
with  the  derk  of  the  district  court,  and  give  written  notice 
thereof  to  the  owner,  or  his  Jigent  or  trustee,  ♦  *  *  and  from 
and  after  the  service  of  such  notice  his  lien  shall  have  the 
same  force  and  effect,  and  be  prosecuted  or  vacated  by 
bond,  as  if  filed  witiiin  the  thirty  days,  but  shall  be  en- 
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forced  against  the  property  or  upon  the  bond,  if  given  by 
the  owner,  only  to  the  extent  of  the  balaaoe  due  from  the 
owner  to  the  contractor  at  the  time  of  the  service  of  such 
notice  upon  him,  his  agent  or  trustee;  but  if  in  such  case 
the  bond  is  given  by  the  contractor,  or  x)erson  contracting 
with  the  subcontractor  filing  the  claim  for  a  lien,  such  bond 
shall  be  enforced  to  the  full  extent  of  the  amount  found  due 
the  subcontraxjtor." 

"Sec  3095.  The  liens  provided  for  by  this  chapter  shall 
take  priority  as  follows:  ♦  ♦  ♦ 

"2.  They  shall  take  priority  of  all  garnishments  of  the 
owner  for  the  contract  debts,  whether  made  prior  or  sub- 
sequent to  the  commencement  of  the  furnishing  of  the  ma- 
terial or  performance  of  the  labor,  without  regard  to  the 
date  of  filing  the  claim  for  such  lien." 

Taking  all  these  provisions  together,  it  will  bie  seen 
that  the  contractor  or  subcontractor  contributing  to  the 
building  or  improvement  has  a  lien  for  his  payment  from 
the  instant  the  labor  is  performed  or  the  material  furnished, 
although  there  be  nothing  yet  placed  upon  or  filed  of  record. 
The  provisions  which  follow,  with  reference  to  the  filing  of  a 
proper  statement  and  the  giving  of  notice,  are  not  essential 
to  the  creation  or  existence  of  the  lien,  as  between  the  sub- 
contractor, contractor,  and  owner.  Section  3092  expressly 
provides  that  the  failure  to  file  the  statement  for  a  lien 
shall  not  operate  to  defeat  it,  except  in  the  interest  of 
"purchasers  or  incumbrances  in  good  faith,  without  notice" 
whose  rights  accrued  after  the  expiration  of  the  prescribed 
period  for  filing.  Section  3094  is  clearly  intended  to  con- 
tinue the  subcontractor's  right  to  a  lien  without  filing  a 
statement  beyond  the  30  days'  limit,  and  at  the  same  time 
provide  protection  to  the  property  owner,  who  might  other- 
wise, in  the  absence  of  notice,  be  unable  to  make  final  set- 
tlement with  the  principal  contractor  without  risk  of  Iors. 

Can  it  be  said  that  the  appellant  is  a  purchaser  or  in- 
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cnmbrancer  in  good  faith  without  notice,  within  the  mean- 
ing of  Code  Section  3092?    Quite  clearly  not.    In  the  first 

place,  this  action  was  b^un  by  Errington 
**  iSS^^prtority :   to  enforce  his  claim  under  his  contract  with 
Dur^asm  or     the  defendant;  and,  had  the  case  been  pros- 
ecuted  to  judgment  under  his  name  and 
right,  and  the  interventions  had  been  made  just  as  they 
were  in  fact  made,  the  court  would  not  for  an  instant  have 
tolerated  a  demand  on  his  part  to  recover  and  absorb  the 
entire  amount  due  from  the  owner,  to  the  exclusion  of  the' 
intervenors,  who  had   furnished   the  labor  and   materials 
which  had  enabled  him  to  carry  on  the  work  of  construction. 
Counsel  will  hardly  assert  the  possibility  of  such  a  holding. 
Yet  upon  what  principle  of  law  or  equity  does  the  plaintiff, 
as  the  assignee  of  Errington's  right  in  this  law  suit,  ac- 
qnire  any  greater  right  or  become  entitled  to  other  or  great- 
er relief  than  would  have  been  given  Errington,  in  the  ab- 
sence of  an  assignment?    With  Errington  as  plaintiff  and  the 
owner  as  defendant,  the  court  acquired  jurisdiction  to  settle 
and  adjudicate  all  their  rights  under  the  contract  sued  upon. 
Under  the  statute,  and  under  the  express  terms  of  the  con- 
tract, such  settlement  and  determination  of  their  respective 
rights  necessitated  inquiry  into  the  existence  of  claims  by 
subcontractors,  and  •  especially  of  such  subcontractors  as 
might   avail   themselves  of  their  right  to  intervene.    As- 
signment of  his  rights  by  Errington  to  appellant  could  have 
no  effect  to  restrict  the  jurisdiction  of  the  court,  or  to 
change  in  the  least  the  nature  of  the  issues  to  be  tried,  or  the 
relief  to  which  the  defendant  or  the  intervenors  might  be 
entitled.     The  only  change  it  did  effect  in  the  situation  was 
to  substitute  appellant  as  plaintiff,  with  the  right  to  try 
out  the  case  as  Errington  could  rightfully  have  done,  and 
to  have  the  benefit  of  any  recovery  or  relief  to  which  Er- 
rington would  have  been  entitled,  had  no  assignment  been 
made.     Appellant^s  argument  seems  to  assume  that  this 
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situation  is  materially  affected  by  the  fact  that,  in  May,  1915, 

I 

and  before  the  petitions  of  intervention  were  filed,  it  gave 
notice  to  defendant  of  its  acquirement  by  assignment  of  Er- 
rington's  claim.  We  are  unable  to  see  how  such  notice  has 
any  bearing  upon  the  rights  of  the  parties,  except,  perhaps, 
that,  after  receiving  such  notice,  defendant  could  not  safely 
pay  the  principal  contractor,  or  enter  into  any  compromise 
with  him. 

Again,  it  is  urged  that  Section  3094,  while  recognizing 
the  continued  existence  of  the  subcontractor's  lien  after 
the  expiration  of  30  days,  makes  such  extended  right  to 
depend  upon  the  service  of  written  notice  by  the  lien  claim- 
ant upon  the  owuer.  Such  notice  not  being  shown,  coun- 
sel draw  the  conclusion  that  the  intervenors  are  entitled  to 
no  relief.  The  argument  involves  what  we  conceive  to  be  a 
misconception  of  the  purpose  and  effect  of  the  statute.  The 
notice  is  one  to  which  the  owner  only  is  entitled ;  and,  as 
we  have  already  intimated,  it  is  to  protect  him  against 
such  prolonged  extension  of  the  lien  as  might  embarrass 
him  or  imperil  his  rights  in  a  settlement  with  the  contract- 
to^.  He  alone  may  insist  upon  the  notice;  and  if,  having 
still  in  his  hands  an  amount  due  the  principal  contractor, 
which  will  protect  him  if  the  lien  be  established,  he  waives 
or  does  not  elect  to  rely  upon  the  failure  of  notice,  neither 
the  principal  contractor  nor  his  assignee  is  in  a  position 
to  object,  or  to  assert  that  the  lien  has  been  lost.  The  au- 
thorities cited  and  relied  upon  by  the  appellant  are  in  no 
wise  inconsistent  with  this  conclusion.  The  decision  in 
Independent  School  Dist.  v.  EaU,  159  Iowa  607,  which  is 
particularly  pressed  upon  our  attention,  is  not  at  all  in 
point.  There,  the  contractor  had  undertaken  to  construct 
a  public  building,  a  schoolhouse;  and  the  claims  of  the  sub- 
contractor were  not  made  or  recognized  as  existing  under 
the  general  mechanics*  lien  act.  Code  Sections  3089  et  seq., 
which  we  have  already  cited  as  governing  the  case  now  be- 
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fore  us..  The  right  to  a  mechanics'  lien,  under  proper  cir- 
cumstances, may  be  asserted  against  private  buildings  and 
private  property ;  but  there  is  no  such  right  as  against  pub- 
lic buildings.  There  can  be  no  mechanics'  liens  upon  a 
schoolhouse;  but  there  is  a  statute,  Code  Section  3102,  by 
which  a  subcontractor  who  files  his  claim  in  due  time  may 
become  entitled  to  have  the  money  due  the  principal  con- 
tractor applied  by  the  school  district  to  the  payment  of  his 
claim.  In  such  a  case,  no  lien  upon  the  fund  attaches  until 
the  subcontractor  complies  with  the  condition  precedent,  and 
files  his  statement  within  the  prescribed  time.  On  the  con- 
trary, under  the  statute  applicable  here,  a  lien  exists,  by 
virtue  of  the  statute,  from  the  first  extension  of  credit  to 
the  contractor,  against  all  persons  other  than  purchasers 
and  incumbrancers  in  good  faith  whose  claims  have  arisen 
after  the  expiration  of  the  period  for  filing. 

There  is  in  this  case  no  contest  or  conflict  between  the 
subcontractors  over  the  order  of  priority  of  their  several 
claims,  and  it  is  unnecessary  for  us  to  consider  or  decide 
hour  the  parties  to  such  a  dispute,  if  one  existed,  would  be 
afiTected  by  failure  to  serve  the  notice  provided  for  in  Code 
Section  3094.    It  is  enough,  for  present  purposes,  to  hold 
that,  where  the  property  owner  raises  no  objection  on  that 
score,  neither  the  principal  contractor  nor  one  claiming  un- 
der him,  as  an  assignee  of  his  demand  against  the  owner, 
has  any  standing  to  assert  priority  over  the  subcontractor. 
It  should  also  be  said,  concerning  the  facts  in  this  case, 
that  the  substituted  plaintiff,  though  a  surety  company,  is 
not  a  surety  upon  the  contract  here  under  consideration.     It 
appears,  however,  that  said  company  is,  or  was,  Errington's 
surety  for  the  performance  of  another  contract  for  a  third 
party;  that  Errington  defaulted  therein,  thereby  involving 
the  company  in  liability  for  the  resulting  loss ;  and  that,  to 
reimburse  or  secure  his  said  surety,  Errington  made  to  it 
the  aseignment  of  his  cause  of  action  in  the  present  suit. 
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As  such  assignee,  the  company  is  neither  a  purchaser  nor  in- 
cumbrancer in  good  faith  without  notice,  as  those  terms  are 
used  in  the  statute.  That  our  interpretation  of  Code  Sec- 
tions 30&2  and  3094  is  correct,  is  emphasized  by  the  provi- 
sion of  the  next  following  section,  giving  the  subcontractor's 
lien  preference,  without  regard  to  the  date  of  its  filing,  over 
the  rights  acquired  by  a  garnishing  creditor  of  the  princi- 
pal contractor.  If  such  creditor  cannot  displace  the  con- 
tractor's lien  by  garnishment  of  the  owner,  and  if  the  prin- 
cipal contractor  cannot  displace  it  in  a  suit  brought  to  en- 
force his  own  lien,  then,  surely,  the  legislature  did  not  in- 
tend to  permit  the  two  together  to  accomplish  the  end,  by 
an  assignment  from  the  principal  contractor  to  his  cred- 
itor, and  a  substitution  of  the  latter  as  plaintiff  in  the  fore- 
closure proceeding.  This  result  is  so  clearly  inevitable,  and 
the  intent  and  effect  of  the  statute  so  evident,  that  argu- 
ment and  discussion  seem  superfluous. 

II.  If  we  understand  the  further  position  taken  by 
counsel,  it  is  that,  even  if  it  be  held  that  the  intervenors 
did  not  lose  their  liens  by  failing  to  file  verified  it^nized 

statements  therefor  within  the  3(Vday  limit, 

^'  LiS^^erfect-     y^t  such  filing  was  a  condition  precedent  to 

non-olceasitr       their  right  to  assert  and  enforce  such  liens 

statements  by   proceedings  in   court.     But  this  point, 

and  notice.  ji«i. 

we  think,  is  not  well  taken.  As  already 
noted,  the  lien  comes  into  being  by  the  operation  of  the 
statute,  from  the  time  when  the  subcontractor  begins  to 
furnish  labor  or  materials  to  the  principal  contractor.  No 
formal  statement  or  filing  is  required  for  that  purpose.  The 
act  of  the  subcontractor  in  thus  furnishing  labor  or  mate- 
rials is,  itself,  constructive  notice  to  the  world  of  his  lieu ; 
and  this  notice  is  effective  until  the  subcontract  is  per- 
formed, and  30  days  thereafter.  To  prevent  the  lapsing  of 
such  notice,  and  the  acquirement  of  superior  rights  by  pur- 
chasers and  incumbrancers  in  good  faith,  the  filing  of   a 
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statement  is  required,  within  the  SO-day  period.  As  between 
subcontractor  and  principal  contractor,  however,  such  no- 
tice is  not  required;  and  failure  to  file  the  statement  does 
not  relieve  the  latter  from  his  legal  liability  to  pay  the  debt, 
nor  discharge  the  lien  by  which  it  is  secured.  That  a  pre- 
vious filing  is  not  required  as  a  condition  of  the  court's  as- 
suming jurisdiction  to  enforce  the  lien  against  all  persons 
other  than  purchasers  and  incumbrancers  in  good  faith,  is 
revealed  by  the  terms  of  the  statute  to  which  we  have  re- 
ferred, and  has  been  so  held  by  us  in  previous  decision >. 
Peatman  v.  Centerville  L.,  H.  &  P.  Co,,  105  Iowa  1,  5; 
Hoppes  V.  Bate,  105  Iowa  648,  651 ;  Eiving  v.  Stockwell,  106 
Iowa  26,  30. 

III.  There  is  another  and  quite  satisfactory  ground 
upon  Which  to  sustain  the  decree  below;  a  ground  which, 
in  some  respects,  is  quite  ijidei>endent  of  the  statute.    It 

was  perfectly  competent  for  the  parties  to 

'•  SS^iJortty .    the  building  contract  to  stipulate  the  terms 

E.^^^'    and  conditions  upon  which  the  agreed  price 

precedent 

of  the  work  should  be  paid;  and,  if  those 
terms  be  clearly  and  definitely  stated,  the  court  will  not  ig- 
nore them  in  an  action  brought  to  recover  such  contract 
price.  The  parties  did  agree  upon  such  terms  in  this  case, 
and  they  are  not  at  all  ambiguous  or  diflflteult  of  construc- 
tion. By  referring  to  the  extract  from  the  contract  quoted 
in  our  preliminary  statement  of  this  controversy,  it  will  be 
seen  that  85%  of  the  price  was  to  be  paid  from  time  to 
time  as  the  work  progressed ;  and  that,  with  reference  to  the 
final  payment  of  15%,  it  was  agreed  that,  "prior  to  the  mak- 
ing of  the  final  payment,  and  as  a  condition  precedent  there- 
to, the  contractor  agrees  to  furnish  and  deliver  to  the  owner 
receipts  in  full  for  all  materials  and  labor  used  and  fur- 
nished in  said  church  building."  The  argument  for  appel- 
lant seems  to  proceed  on  the  theory  that  the  only  condition 
limiting  the  right  of  Errington  to  demand  and  receive  his 

Vol.  184  lA.— 17 


'2ryS  Ml).  Cas.  Co.  v    Des  Moines  C.  K.  V.   [1H4  Iowa 

pa.v  is  expressed  in  the  earlier  paragraph  of  the  contract, 
by  which  the  owner  reserved  the  right  to  retain,  out  of  any 
payment  due  or  to  become  due,  an  amount  sufficient  to  sat- 
isfy any  lien  or  claim  ''for  which,  if  established,  the  owner 
might  l)ecome  liable/'  Such  construction  gives  no  effect 
whatever  to  the  specified  ^'condition  precedent"  upon  which 
the  maturity  of  the  final  installment  of  15%  was  made  to 
depend.  Had  that  agreement  been  complied  with  by  Erring- 
ton,  the  intervenoi's  would  all  have  been  paid;  and,  upon 
making  that  showing  to  the  defendant,  no  dispute  could 
fairly  have  arisen  over  the  duty  of  the  latter  to  pay  the 
(contract  price.  There  is,  however,  no  pretense  that  such 
]>ayments  were  made  or  such  vouchers  presented  by  Erring- 
ton  or  by  appellant,  and  the  court  could  do  no  less  than  to 
deny  a  right  of  recovery,  because  of  the  failure  to  perform 
the  condition;  or  to  decree  its  equitable  ])erformance  by  ap- 
plying the  uni>aid  amount  in  defendant's  hands  first  to  the 
jrayment  of  the  subcontractor's  claims,  and  permitting  plain- 
tiff to  have  the  unexpended  remainder.  Such  is  the  clear 
intent  of  the  [)arties,  as  disclosed  by  the  (»ontract.  Th(» 
case  is  fairly  within  the  rule  in  Jndepi^ndvnt  School  Duit.  r. 
Mardis,  106  Iowa  295,  and  City  of  Boone  i\  Cary,  162  Iowa 
695.  It  is  true,  as  apf)ellant  argues  in  its  reply,  that  the 
decisions  in  those  cases  construed  and  applied  a  contract 
in  which  the  proj>erty  owner  expi'essly  reserved  the  right  to 
withhold  payments  to /the  contractor,  in  the  event  that  the 
latter  should  fail  to  pay  for  materials  or  labor  used  in  the 
construction  of  the  improvement;  but,  while  the  terms  of 
the  contract  in  this  case  are  not  expressed  in  the  same 
words,  the  effect  of  the  language  employed  is  not  materially 
different.  In  other  words,  the  exj^ress  agreement  that,  be- 
fore final  payment  to  Errington  of  the  last  15%  of  the 
agreed  price,  and  "as  a  condition  precedent  thereto,"  he 
should  furnish  and  deliver  to  the  owner  "receipts  in  full  for 
all  materials  and  labor  furnisheil  and  use<l  in  the  church 
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building,"  is  the  full  equivalent  of  the  owner's  right  in  the 
Mardis  case  and  in  the  Boone  case  to  withhold  payments 
from  the  contractor  suflScient  to  satisfy  the  claims  of  sub- 
contractoi^.  The  unpaid  amount  on  the  contract  is  sub- 
stantially equal  to  the  15%  of  the  contract  price,  which  the 
defendant  was  entitled  to  retain  until  the  condition  was 
I)erformed.  Quite  certainly,  Errington  could  not  recover 
it  except  upon  performance  of  the  agreed  condition;  and, 
as  we  have  repeatedly  said,  the  appellant's  right  in  the 
I>remi8es  is  subject  to  the  same  condition. 

It  is  further  to  be  noted  that  this  condition  requiring 
payment  for  raateritil  and  labor  before  the  final  installment 
of  the  price  should  become  due,  is  not  limited  to  claims  con- 
stituting liens;  and,  so  far  as  that  provision  is  concerned,  it 
is  inmiaterial  whether  the  subcontractors  had  or  had  not 
obsen^ed  all  the  provisions  of  the  mechanics'  lien  statute. 

The  suggestion  of  counsel  that  appellant,  in  purchasing 
Errington's  claim,  did  not  assume  any  of  his  liabilities,  is 
<-orrect,  as  a  general  abstract  proposition  of  law;  but  it  still 

remains  true  that  the  company   takes  the 

^'  JiEN^^per-*'  Krrington  claim  subject  to  all  the  conditions 

non-necp8sUy        and  dcfcnscs  whlch  could  have  been  pleaded 

for  Itemized  _  ^  .       .    ^^      .       i  ,    . , 

Rtatcmonts  or  made  use  of  against  Errington ;  and  if, 

and   notice. 

under  the  contract,  payment  to  him  was 
made  subject  to  a  condition  precedent,  his  assignee  must  see 
that  the  condition  is  performed  before  it  is  entitled  to  de- 
mand a  recoverv. 

ft 

Other  questions  have  been  argued  by  counsel,  but  those 
we  have  considered  appear  to  be  decisive  of  the  appeal,  and 
further  discussion  is  unnecessarv. 

The  decree  of  the  trial  court  is  right,  and  it  is — Af- 
firmed, 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 
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F.  P.  McKay  Company,  Appellee,  v.  Savbby  Housb  Hotdl 

Company,  Appellant,  et  al. 

IiANDLOBD  AND  TENAIVT:  Secovery  of  PossesBloii— Bight  of  8ii1>- 

1  Tenant.  Counsel  concede  that  a  sub-tenant  has  no  greater  right 
than  his  immediate  landlord,  and  that,  if  the  latter  fails  to  pay 
his  rent  to  the  head  landlord,  the  head  landlord  may  remove 
both  the  tenant  and  the  sub-tenant  from  the  premises,  even 
though  the  sub-tenant  is  not  in  arrears  on  his  rent.  Evidence 
reviewed,  on  the  plea  that  said  principle  was  not  applicable  be- 
cause, by  a  certain  contract,  the  head  landlord  and  tenant  had 
surrendered  the  lease  and  the  head  landlord  had  become  the 
real  landlord  of  the  sub-tenant,  and  held  not  to  support  the  plea. 

LANDLORD  AND  TENANT:    Recovery  of  Possession — ^Forcible  De- 

2  tention — ^Notice.  When  the  officers  of  the  landlord  and  the  of- 
ficers of  the  defaulting  sub-tenant  are  the  same  persons,  a  no- 
tice by  the  landlord  to  the  aub-tenant  to  remove  from  the  prem- 
ises is  not  illegal  because  signed  in  the  names  of  its  officers  and 
served  by  one  of  them  on  the  other  as  an  officer  of  the  default- 
ing sub-tenant. 

LANDLORD  AND  TENANT:    Recovery  of  Possession — Forcible  De- 

3  tention — ^Length  of  Notice.  While  the  statute  requires  a  three 
days'  notice  as  preliminary  to  an  action  of  forcible  detention, 
yet  the  tenant  may  not  complain  if  the  landlord  gives  a  fifteen 
days'  notice.     (Sec.  4210.  Code,  1897.) 

LANDLORD  AND  TENANT:    Recovery  of  PosseBBion— Right  of  lEle- 

4  moval — Conflicting  Clauses.  The  right  of  the  landlord  to  re- 
move the  tenant  for  nonpayment  of  rent  is  not  withdrawn  by  a 
clause  under  which  the  landlord  might  have  served  a  30  days' 
notice  of  demand  for  compliance,  and  in  default  of  such  com- 
pliance caused  the  rent  for  the  entire  term  to  become  due. 

A]ypcal  from  Polk  District  Court, — Joseph  E.  Meyer^  Judge. 

June  27,  1918. 

Rehearing  Denied  September  20,  1918. 

Action  in  equity'  to  enjoin  the  defendants  from  tearing 
down  the  Savery  Hotel  building  in  Des  Moines,  and  from 
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interfering  with  the  possession  of  plaintiffs,  who  were  ten- 
ants of  certain  storerooms  and  other  portions  of  said  build- 
ing, and  to  enjoin  defendants  from  interfering  with  plain- 
tiflfs  means  of  ingress  and  egress,  and  to  enjoin  defendants 
from  commencing  legal  proceedings  to  obtain  possession 
of  the  property.  After  a  hearing,  a  temporary  injunction 
was  issued,  as  prayed,  from  'which  the  defendant  Savery 
House  Hotel  Company  appeals. — Reversed. 

Parrish  d  Cohen,  for  appellants. 

Clark,   Byers  d  Hutchinson,  for  appellee. 

Preston,  C.  J. — The  Savery  House  Hotel  Company  is 
the  owner  of  the  real  estate,  and  the  Savery  Hotel  Company, 
incorporated,  was  the  operating  company  conducting  the 

hotel  business.  For  convenience,  we  shall 
*  TroTKT^'^re-''^  refer  to  the  owner  as  the  House  Company, 
Ke^ion  ?  ri?ht  and  to  the  other  as  the  Hotel  Company.  Re- 
cently, there  has  been  organized  the  Savery 
House  Building  Company,  which  was  to  build  a  new  hotel. 

The  petition  alleges,  substantially,  that  the  hotel  build- 
ing had  been  leased  by  the  House  Company  to  the  Hotel 
Company  until  the  year  1925;  that,  on  November  12,  1914, 
the  Hotel  Company,  by  written  lease,  sublet  to  plaintiff  a 
irtoreroom  in  the  building,  together  with  a  basement  and 
space  in  the  lobby,  for  a  term  ending  March,  1925,  to  be 
used  as  a  drug  store;  that  defendants  are  about  to  tear  down 
the  hotel  building,  and  will  evict,  or  attempt  to  evict,  plain- 
tiff from  the  premises;  that  plaintiff  will  suffer  irreparable 
injury,  and  has  no  adequate  remedy  at  law. 

To  this  petition,  the  Hotel  Company  filed  no  answer, 
and  made  no  appearance.  The  appellant,  the  House  Com- 
pany, says  that  it  leased  all  of  said  premises  for  a  term  of 
years  to  the  Hotel  Company,  and  that  plaintiff  is  a  sub- 
tenant of  the  Hotel  Company ;  that  the  Hotel  Company  has 
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forfeited  it»  lease  with  the  House  Company,  by  reason  of 
the  failure  to  pay  the  rent  reserved  in  the  lease;  and  that 
the  lease  has  been  cancelled  and  forfeited  because  of  such 
non-payment.  Appellant  admits  that  it  contemplates  the 
destruction  of  the  hotel  building,  and  claims  the  right  to 
dispossess  the  plaintiff;  denies  that  plaintiff  has  no  ade- 
quate remedy  at  law. 

The  reply  says,  among  other  things,  that,  if  the  Hotel 
Company  did  fail  to  pay  rent,  and  if  notice  to  forfeit  and 
cancel  the  lease  between  the  Hotel  Company  and  the  House 
Company  was  given,  and  possession  demanded,  that  saiil 
refusal  to  pay  rent  was  in  accordance  with  a  previous 
fraudulently  concocted  scheme  between  J.  E.  Tone  and 
Gerard  ?^.  Nollen,  the  said  parties  being,  respectively,  the 
president  and  the  secretary  and  treasurer  of  both  com- 
panies; and  that  said  scheme  was  concocted  betwetni  said 
parties  for  the  sole  purpose  of  making  it  appear  that  the 
lease  of  the  Hotel  Company  had  been  forfeited ;  that  the  Ho- 
tel Company  was  able  to  pay  its  rent,  if  it  was  in  possession 
of  the  premises;  and  that  its  refusal  to  pay  rent  was  a  part 
of  the  fraudulent  conspiracy  and  scheme  referred  to,  and 
for  the  purpose  of  assisting  the  House  Company  and  its 
officers  in  ousting  plaintiff;  second,  that  in  March,  1017,  the 
stock  of  the  Hotel  Company  was  owned  by  one  Christian 
and  one  Hedrick  and  their  wives;  that,  at  that  time,  the 
Hotel  Company  was  owing  rent  to  the  House  (^ompany,  and, 
for  the  purpose  of  adjusting  the  rent  and  terminating  or 
surrendering  the  lease  l)etween  the  two  companies,  the  sai<l 
Christian  and  Hedrick,  acting  for  the  Hotel  Company,  ne- 
gotiated with  Tone  and  Nollen,  acting  for  the  House  Com- 
pany, whereby  it  was  agreed  that,  on  the  payment  of  cer- 
tain sums  of  money,  and  other  arrangements,  the  Hotel 
Company  should  be  excused  from  paying  the  rent  then  duo, 
and  should  surrender  possession  of  the  premises  to  the 
House  Company,  and  that  the  House  (Company  siiould  take 
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care  of  and  protect  the  sub-tenants  of  the  Hotel  Conipanv; 
that,  pursuant  to  such  arrangement,  the  possession  of  the 
Hotel  Company  was  turned  over  to  the  House  Company, 
jind  the  lease  was,  in  effect,  surrendered  by  the  Hotel  Com- 
{>any ;  and  that  thereafter,  the  House  Company  operated  the 
hotel,  recognized  the  lease  of  this  plaintiff,  and  accepted 
rent  from  plaintiff;  that,  by  reason  of  the  foregoing,  the 
House  Company  became,  in  effect,  the  assignee  of  the  lease, 
or  accepted  the  surrender  of  the  lease,  and  became  thereby 
the  actual  landlord  of  plaintiff,  and  recognized  its  lease, 
and  accepted  rent  thereunder,  and  is  now  estopped  to 
claim  that  plaintiff*  has  no  right  under  its  leasee 

As  before  stated,  plaintiff  claims  under  its  lease  with 
the  Hotel  Company  of  November  12,  1914,  which  was  a  new 
lease  by  said  parties.  But  appellee  alleges  in  it>?  reply  that 
it  was  in  possession  of  the  part  of  the  building  occupied  by 
it  under  a  prior  lease  with  the  House  ('orapany,  which  lease 
had  then  some  years  to  run;  and  that,  in  a  later  lease 
between  the  Hotel  Company  and  the  House  Company,  plain- 
tiff's lease  was  recognized,  and  the  Hotel  Company  was  au- 
thorized to  renew  said  lease  or  again  sublet  said  premises 
to  plaintiff,  which  it  did,  from  time  to  time;  that  the  prem- 
ises occupied  by  plaintiff  are  not  necessary  for  the  pui7>08e 
of  oi>erating  the  building  as  a  hotel.  Plaintiff  alleges  that, 
by  reason  of  the  foregoing,  the  House  Comy>any  has  waived 
the  right  to  and  is  estopped  to  claim  that  plaintiff  is  not 
entitled  to  the  possession  of  the  premises  under  its  lease. 
lender  the  circumstances,  it  seems  to  us  that  the  fact  of 
plaintiff's  having  occupied  the  pi-eniises  before  its  last  lease 
is  not  verv  material. 

In  the  reply,  plaintiff  further  chiims  that  the  tearing 
down  of  the  hotel  building  is  contrary  to  public  policy,  un- 
der present  conditions,  and  is  only  done  that  the  House 
Corapany  may  make  more  money. 

It  should  have  been  stated,  if  not  alreadv  done,  that  the 
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lease  from  the  House  Company  to  the  Hotel  Company  pro- 
vided for  a  forfeiture  for  a  nonpayment  of  rent.  The  lease 
from  the  House  Company  to  the  Hotel  Company  was,  in 
1910,  extended  to  April  15,  1925,  and  the  monthly  rental 
was  to  be  $2,000,  and  in  addition,  interest  on  certain  sums 
of  money  when  advanced. 

There  was  evidence  tending  to  sustain  the  allegations  of 
the  pleadings,  but  we  think  the  conclusions  sought  by  plain- 
tiff to  be  drawn  from  the  evidence  are  not  sustained  at  all 
points.  In  fact,  there  is  but  little  dispute  in  the  testi- 
mony, and  there  seems  to  be  but  little  dispute  between  coun- 
sel as  to  the  law  of  the  oase. 

.  Appellant  cites  authority  in  support  of  its  point  that, 
because  plaintiff. was  a  sub-tenant  of  the  Hotel  Company,  it 
was  chargeable  with  notice  and  bound  by  the  terms  of  the 
contract  by  which  the  Hotel  Company  had  possessicm  of  the 
premises  (Tiffany  on  Landlord  and  Tenant,  Sections  163, 
164 ;  Foster  v.  Reid,  78  Iowa  205,  206 ;  and  other  cases) ;  and 
that  there  is  no  privity  of  contract  between  the  head  land- 
lord and  sub-tenant, — hence  no  right  of  action  for  rent  or 
indemnity  {Crowe  v.  Riley,  63  Ohio  1  [57  N.  E.  956]) ;  and 
further,  that;  plaintiff  is  not  entitled  to  maintain  this  suit 
because  it  has  not  offered  to  do  equity  and  pay  the  House 
Company  the  rent  reserved  in  its  lease  to  the  Hotel  Com- 
pany, for  that  a  sub-tenant,  in  order  to  maintain  posses- 
sion, must  pay  the  ren-t  due  the  head  landlord  (citing  Tiffany 
on  Landlord  and  Tenant,  Sections  164,  177,  and  other 
cases) . 

Appellee  seems  not  to  dispute  these  legal  propositions. 
Appellee  concedes  in  argument  that,  the  House  Company 
having  originally  rented  the  building,  including  plaintiff's 
j)art,  to  the  Hotel  Company,  if  the  Hotel  Company  had  failed 
to  pay  the  rent,  and  the  House  Company  had  thereupon  for- 
feited the  lease  for  that  reason,  and  taken  possession  of  the 
premises,  the  plaintiff  being  a  suMenant  of  the  Hotel  Com- 
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patny,  plaintiff's  rights  could  be  no  greater  than  that  of  its 
immediate  landlord,  the  Hotel  Company;  and  that,  in  such 
case,  the  House  Company,  the  owner,  had  the  right  to  eject 
both  the  Hotel  Company  and  its  sub-tenant,  plaintiff.  They 
say  that,  if  this  were  all  there  was  to  the  case,  and  there 
were  no  other  equities,  the  House  Company  would  have 
stated  a  good  defense.  Tliis  being  so,  it  is  unnecessary  for 
us  to  spend  any  time  on  that  proposition,  and  we  shall  turn 
now  to  what  we  regard  as  really  the  vital  point  in  the 
case. 

Appellee  contends  that  it  has  become  the  tenant  of 
the  House  Company.  It  seems  to  us  that,  before  plaintiff 
can  succeed  in  such  claim  or  in  this  action,  there  must  liave 
been  some  new  agreement  or  arrangement,  or  the  circum- 
stances must  be  such  that  the  House  Company  was  plain- 
tiff^s  landlord,  and  had  stepped  into  the  place  of  the  Hotel 
Company.  This,  appellee  claims  was  done,  in  some  way,  or 
at  least  that  the  House  Company  has  waived  its  right  to 
claim!  otherwise,  and  is  estopped  from  so  doing.  The  claim 
is  that  this  was  effected  because  of  the  agreement  made  in 
March,  1917,  between  Christian  and  Hedrick  on  the  one 
side,  and  Tone  and  NoUen  on  the  other,  and  the  conduct 
of  the  parties  thereafter.  This  agreement  will  be  referred  to 
later.  As  we  understand  it,  plaintiff  denies  that  the  Hotel 
Comi>any  was  behind  in  the  rent,  and  claims  that,  under  its 
construction  of  the  evidence,  Tone  and  Nollen  were  acting 
for  the  Savery  House  Company,  and  that  the  Hotel  Com- 
pany^  in  effect,  surrendered  its  lease  to  the  House  Com- 
pany,  and  that  thereafter,  the  House  Company,  and  not 
Tone  and  Nollen  or  the  Hotel  Company,  operated  the  hotel 
for  a  time,  and  that  the  House  Company  recognized  the 
plaintiff^s  lease  and  accepted  rent  from  it.  Appellant  con- 
tends, at  this  point,  that  Tone  and  Nollen  were  acting  fo^ 
themselves  in  part,  and  for  the  Hotel  Company  in  operating 
the  hotel,  and  that  there  was  no  surrender  of  the  Hotel 
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Company  lease,  but  that  it  was  later  forfeited  for  non- 
payment of  rent.  It  seems  to  us  that  plaintiff  assumes  a 
state  of  facts  not  warranted  bv  the  evidence. 

When  the  ten-year  lease  from  the  House  Comimny  to 
The  Hotel  Company  was  made,  in  1905,  one  ^y.  W.  Witmer 
was  the  president  of  the  Hotel  Company,  and  the  owner  of 
a  majority  of  the  stock.  Mr.  \yitmer  died  in  1916,  and 
after  his  death,  J.  E.  Tone  was  elected  president  of  the 
Hous«  Company,  and  Gerard  S.  Nollen  was  electe<l  secre- 
t*ny  and  treasurer  of  that  company,  and  so  continued  down 
to  the  time  of  the  trial.  In  1910,  the  stock  of  the  Hotel 
Company,  the  operating  company,  was  acquired  by  Chris* 
ti^ui  and  Hedrick,  except  a  few  shares;  and,  upon  their 
purchasing  the  stock  of  the  Hotel  ( 'ompany,  they  entered 
actively  upon  the  management  and  oi)eration  of  the  hotel, 
and,  as  before  stated,  at  this  time  their  lease  was  extended 
until  April,  1925.  The  Hotel  Company  continued  to  op- 
erate the  hotel  and. pay  rent  until  January,  1916,  at  which 
time  it  was  in  ari*ears  on  the  rent  in  the  sum  of  ^2,000. 
From  this  time  on,  the  operation  of  the  hotel  seems  to  have 
l)een  unprofitable,  due,  |H)ssibly,  to  the  run-down  conditioji 
of  the  building,  and  the  an'earage  in  rent  increased  until 
January,  1917,  when  there  was  due  to  the  House  Company 
from  the  Hotel  Company  for  back  rent  about  |13,000  or 
|14,(M)0,  for  which  a  note  seems  to  have  l)een  given.  Ar 
said,  at  this  time  Christian  and  Hedrick.  with  their  fam- 
ilies, were  the  owners  of  the  stock  of  the  Hotel  Company, 
and  were  managing  the  hotel.  AlM)ut  this  time,  Tone  and 
Nollen,  who  were  officers  of  the  House  Company,  and  were 
authorize<l  by  the  directors,  were  pressing  the  Hotel  Com- 
pany for  i)ayment  of  the  past-due  rent,  but  the  Hotel  Com- 
pany was  unable  to  jmy.  The  Hoi  el  Com]>any  then  owneii 
the  furniture  in  the  hotel,  which,  the  eviden(*e  tends  to  show, 
was  worth  $40,000.  The  situation  was  such  that,  about 
Januarv  20,  1917,  a  written  contract  was  entered  into  hv 
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Christian  and   Hedrick,   representing   themselves   and    the 
stockholders  of  the  Hotel  Company ;  Tone  and  Nollen,  rep- 
resenting themselves,  as  appellant  contends   (but  appellee 
says  they  were  acting  under  a  resolution  passed  by  the  di- 
rectors of  the  House  Company) ;  and  the  House  Company. 
This  contract  was  signed  by  the  House  CH)mpany,  by  Tone, 
President,  and  he  says  he  was  authorized  to  so  sign  for 
the  House  Company.     It  was  also  signed  by  J.  E.  Tone  and 
G.  S.  Nollen,  individually,  and  by  George  M.  Christian  and 
H.  L.  Hedrick.    As  we  shall  see  later,  there  were  three  par- 
ties to  this  contract.     Prior  to  this  agreement,  and  on  Jan- 
uary 9,  1917,  at  the  annual  directors'  meeting  of  the  House 
Company,  a  resolution  was  passed,  empowering  the  presi- 
dent and  secretary  of  that  company  to  take  any  steps  need- 
ful to  protect  the  interests  of  the  House  Company  in  connec- 
tion with  the  defaulting  in  the  payment  of  the  rent  by  the 
Hotel  Company.     By  this  contract,  Christian  and  Hiedrick 
agreed  to  sell  and  transfer  to  said  Tone  and  Nollen,  or  to 
such  parties  as  they  should  direct  in  writing,  all  the  capital 
stock  of  the  Hotel  Company,  to  be  delivered  March  15,  1917; 
and  the  contract  made  provisions  as  to  what  property  the 
Hotel  Company  should  have,  and  what  debts  it  should  owe 
on  the  date  of  the  transfer,  Christian  and  Hedrick  person- 
ally agreeing  to  pay  all  the  debts  of  the  Hotel  Company 
except  certain  specified  debts.     Christian  and  Hedrick  were 
to  pay  the  first  half  of  the  taxes  for  1916,  but  they  were  re- 
lieved  from   the  payment  of  the  second  half.     Among  the 
exceptions  that  Christian  and  Hedrick  were  not  to  pay,  was 
the  rent  accrued  and  to  accrue  up  to  March  15,  1917.     It 
was  agreed  on  the  part  of  Tone  and  Nollen  that  they  would 
see  that  the  Hotel  Company  should  be  continued  in  the  op- 
eration of  the  hotel  until  March  15th,  subject  to  the  terms 
of  the  agreement.     The  furniture  was  turned  over,  as  agreed, 
but  Christian  and  Hedrick  were  allowed  to  occupy  the  prem- 
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ises  rent  free  from  January  20,  1917,  to  March  15th  of  the 
same  year. 

Pursuant  to  this  agreement,  Tone  and  NoUen,  on  March 
15,  1917,  took  over  the  stock  of  the  Hotel  Company;  the 
furniture  was  delivered  to  them;  they  took  possession  of 
the  hotel,  and  thereafter  had  active  management  of  the  hotel 
for  the  Hotel  Company,  as  appellant  contends,  until  March 
12,  1918,  when  the  lease  of  the  Hotel  Company  was  for- 
feited. At  about  this  time,  Tone  was  elected  president  of 
the  Hotel  Company,  and  NoUen  was  elected  secretary  and 
treasurer;  so  that,  for  about  a  year  before  the  trial,  these 
men  were  officers  of  both  companies.  For  about  a  year, 
all  of  the  stock  of  the  Hotel  Company  was  held  by  Tone 
and  Nollen  and  their  wives,  their  wives  being  daughters  of 
Witmer,  deceased;  and  the  board  of  directors  of  the  Hotel 
Company  was  made  up  of  these  same  four  persons.  They 
were  also  stockholders  and  directors  of  the  House  Company ; 
but  there  were  other  substantial  stockholders  of  the  House 
Company  who  were  not  stockholders  in  the  Hotel  Company. 
Tone  and  Nollen  were  unable  to  operate  the  hotel  at  a 
profit  after  they  took  possession,  and  were  able  to  pay  only 
t9,500  on  the  rent  during  1917;  so  that  there  was,  altogether, 
about  f28,000  due  on  back  rent  on  January  1,  1918. 

In  January,  1918,  at  the  stockholders'  meeting  of  the 
House  Company,  Mr.  Tone,  as  president,  reported  that  the 
Hotel  Company  had  been  unable  to  carry  on  the  business  of 
operating  the  hotel  successfully.  He  also  reported  that 
there  might  be  enough  value  in  the  furniture  to  make  good 
at  least  part  of  the  amount,  if  it  became  necessary  to  in- 
sist that  the  Hotel  Company  should  surrender  the  prop- 
erty. In  response  to  this  report,  the  directors  of  the  House 
Company  authorized  the  president  and  secretary  to  use  theii- 
discretion  and  best  judgment  in  the  management  of  the  af- 
fairs of  the  company,  and  particularly  as  pertained  to  the 
collection  of  rentals  from  the  Hotel  Company. 
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A  short  time  after  this  report  to  the  House  Company  as 
to  the  condition  of  the  rent,  and  on  February  2,  1918,  the 
Hotel  Company,  by  Tone  and  NoUen,  executed  a  bill  of 
sale  to  the  House  Company  for  all  the  furniture  in  the 
building  for  a  named  consideratioi^  of  f9,63T.50,  and  re- 
cited that  it  was  in  full  settlement  and  payment  for  rent 
to  January  1,  1918,  except  a  note  of  |13,000,  bearing  date 
March  16,  1917. 

Some  time  prior  to  January,  1918,  and,  in  fact,  before 
Mr.  Witmer^s  death  in  the  fall  of  1916,  there  had  been  more 
or  less  talk  about  the  building  of  a  new  hotel,  and  in  Jan- 
uary, 1918,  a  party  from  Cleveland  came  to  Des  Moines, 
when  negotiations  were  taken  up  which  ended  in  the  execu- 
tion of  a  lease,  March  2,  1918,  between  Tone  and  NoUen,  as 
trustees  for  a  new  corporation  to  be  formed,  and  the  Cleve- 
land party,  as  the  operator  of  the  new  hotel  when  built. 
Up  to  that  time,  nothing  had  been  said  to  plaintiflF  by  any- 
one representing  the  Hotel  Company  or  the  House  Company 
as  to  the  building  of  the  new  hotel  or  what  effect  it  might 
have  upon  the  property  plaintiff  had  leased.  A  few  days 
after  that,  plaintiff  was  informed  by  Tone  that  the  Hotel 
Company  was  bankrupt,  and  had  not  paid  its  rent,  and  that 
nothing  could  be  done  about  taking  care  of  plaintiff's  lease. 
This  was  on  March  6th.  Plaintiff  was  not  delinquent  in 
the  payment  of  its  rent,  it  having  been  paid  at  the  office 
of  the  hotel. 

March  12,  1918,  notice  to  quit  was  served  oil  plaintiff 
by  the  House  Company,  to  the  effect  that  it  had  cancelled 
its  lease  with  the  Hotel  Company  on  account  of  nonpay- 
ment of  rent,  and  had  notified  the  Hotel 
Company  to    surrender    possession    in    15 
days;  and  the  subtenants  were  notified  to 
surrender  possession  in  15  days,  or  resort 
would    be   had   to   legal    procedure.     The 
House  Company  also  served  like  notice  upon  the  Hotel  Com- 
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pany.  The  notice  to  the  Hotel  Company  is  signed  by  the 
House  Company,  by  Tone,  President,  and  Nollen,  Secretary. 
It  was  served  by  Nollen,  acting  for  the  House  Company, 
upon  Tone,  as  an  officer  of  the  Hotel  Company.  Appellee 
complains — though  wq  think  not  seriously — of  the  manner 
of  service.  It  is  true  Tone  and  Nollen  were  officers  in  both 
companies,  but  the  corporations  were  two  distinct  organ- 
izations. We  think  the  officers  had  the  right  to  so  act 
without  uniting  the  two  companies.  The  Hotel  Company 
seems  to  have  complied  wath  tite  notice  before  the  15  days 
bad  expired;  but  the  subtenants  refused  to  vacate,  and 
brought  this  suit  to  enjoin  the  House  Company.  Such  is 
the  general  situation,  briefly  stated. 

Appellee's  propositions  are,  substantially,  that  there 
was  collusion  and  fraud  against  plaintiff,  in  that  defend- 
ants were  attempting  to  make  it  apj)ear  that  the  Hotel 
Company  was  in  default  for  nonpayment  of  rent.  But  as 
to  this  i>oint,  under  the  evidence,  we  are  of  opinion  that 
there  (*an  be  no  question  that  the  amount  of  rent  was  due, 
as  claimed,  and  that  there  was  default.  This  being  so,  we 
shall  spend  no  further  time  on  this  point. 

Another  proposition  by  appellee  is  the  claim  that  the 
agreement  of  January  20,  1917,  between  Christian  and  the 
others,  was,  in  efTei^t,  a  voluntary  suiTender  to  the  House 
Comjmny  of  the  lease  held  by  the  Hotel  ComjMiny;  and  that 
such  voluntary  surrender  of  the  lease  and  the  possession  of 
the  premises  could  not  in  any  way  affect  plaintiff's  right 
under  its  lease;  and  that  the  House  Company,  having,  since 
the  surrender,  recognized  plaintiff's  lease  by  collecting  rent 
thereunder,  and  in  other  ways,  is  now  estopped  and  has 
waived  the  right  to  claim  that  plaintiff's  lease  is  not  in  full 
force  and  effect.  This  we  regard  as  the  vital  point  in  the 
case,  and  we  shall  consider  it  first,  and  i-efer  to  the  other 
points  later.  It  nmy  be  remarked  in  passing,  however,  that 
we  do  not  think  the  evidence  shows  that  the  House  Com- 
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pany  did  collect  rent  from  plaintiff  under  the  lease.  The 
evidence  is,  rather,  that  the  rent  was  paid  to  the  Hotel  Com- 
pany, until  the  Hotel  Oompany-s  lease  was  forfeited  by  the 
House  <'om])any.  Thereafter,  and  on  March  18,  1018,  plain 
tiff  sent  a  check  to  the  order  of  the  Hotel  Company  for  the 
March  rent,  which  was  not  accepted,  and  the  check  was  re- 
turned, for  the  reason,  as  stated  in  a  letter  from  the  Hotel 
Compatiy,  that  the  Hotel  Company  was  not  in  possession 
of  the  property,  its  lease  havinj?  been  cancelled. 

Another  proposition  of  appellee's  is  the  claim  that,  even 
if  tl'e  transaction  of  January  20,  1017,  was  not  a  stirren- 
der  of  the  lease,  the  attempted  cancellation  by  the  notice  of 
March  12th,  and  the  surrender  of  possest^ion  thereafter  bv 
the  Hotel  Company  before  the  expiration  of  15  days,  was  a 
voluntarv  surrender  of  the  lease,  which  could  not  affect  the 
ri^ht  of  plaintiff.  They  say,  too,  that  the  provisions  of  the 
lease  muKt  have  been  strictly  complied  with  by  the  House 
Company,  in  ordei-  to  work  a  forfeiture  of  the  lease. 

As  to  the  alleged  surrender  on  January  20,  1017,  and 
the  claim  of  plaintiff  that  the  House  Company  now  stands 
as  direct  landlord  of  plaintiff,  appellee  cites  Bnttner  r. 
Kasfter.  10  Cal.  App.  735  (127  Vac.  811,  818)  ;  24  Cyc.  1367, 
1378:  Weiss  r.  Mendelson,  24  Misc.  Rep.  602  (53  N.  Y.  Supp. 
803)  ;  Amani  r.  Erening  Trar.  Co.,  220  Mass.  20  (107  N.  E. 
406,  408).  The  last-named  case  is  cited  also  on  the  propo- 
sition as  to  the  surrender  or  vacation  bv  the  Hotel  Com- 
pany  before  the  expiration  of  15  days.  In  the  first  Cyc.  cita- 
tion, the  rule  is  stated  that  a  surrender  is  cremated  by  oper- 
ation of  law  when  the  parties  to  a  lease  do  some  act  so  in- 
consistent with  the  subsistinu:  relatiop  of  landlord  and  ten- 
ant as  to  imply  that  they  both  agreed  to  consider  the  sur- 
render as  made.  The  second  Cvc.  citation  jjivcs  the  rule  as 
to  the  rights  of  the  parties  where  there  has  been  either  an 
express  surrender  or  surrender  by  operation  of  law.  The 
other  cases  cited  are  to  the  same  effect. 
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In  the  Alhicmi  case,  there  was  a  written  agreement 
which,  in  terms,  was  a  surrender ;  and  the  holding  was  that 
this,  with  the  payment  of  a  large  sum  of  money,  concur- 
rently with  the  release  of  one  of  the  parties  from  the  cov- 
enants of  the  lease,  with  the  other  circumstances  in  the  case, 
constituted  a  surrender. 

As  said,  we  understand  appellee  to  admit  that,  from  the 
time  of  the  execution  of  the  lease  by  the  Hotel  Compsny  to 
plaintiff  up  to  the  time  of  the  execution  of  the  contract  be- 
tween Christian  and  others,  January  20,  1917,  plaintiff  was 
a  subtenant,  and  was  bound  by  all  the  stipulations  con- 
tained in  the  principal  lease;  and  that  if,  during  this  time, 
plaintiff's  immediate  landlord  had  failed  to  pay  its  rent, 
the  head  landlord  would  have  had  the  right  to  cancellation ; 
and  that  this  would  have  operated  to  cancel  the  rights  of 
the  plaintiff.  Appellee  says,  however,  that  the  rights  of 
the  parties  were  changed  by  the  contract  of  January  20th ; 
and  this  is  the  main  point  upon  which  they  rely. 

We  have  already  stated  that,  on  January  1,  1916,  the 
Hotel  Company  was  in  arrears,  and  on  January  1,  1917,  for 
a  still  larger  amount,  and  on  March  12,  1918,  a  still  larger 
indebtedness  was  due  the  House  Company  for  rent.  The 
Hotel  Company  was  unable  to  pay,  and  the  House  Compa- 
ny was  pressing  for  payment.  The  contract  of  January 
20th  recites,  substantially,  that,  in  consideration  of  the 
various  obligations  assumed  by  the  several  parties  and  ben- 
efits to  accrue,  the  House  Company,  party  of  the  first  part. 
Tone  and  NoUen,  parties  of  the  second  part,  and  Christian 
and  Hedrick,  parties  of  the  third  part,  agree,  etc.  Plain- 
tiff says  that  Tone  and  Nollen  could  not  act  for  themselve*^ 
and  for  the  House  Company,  and  this  would  be  a  fraud 
upon  the  House  Company.  Possibly  the  House  Company 
might  have  rescinded  the  contract  or  claimed  the  benefits,  if 
any,  which  occrued  to  Tone  and  Nollen.  But  the  House 
Company  is  not  complaining,  and  it  seems  to  us  that  no 
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one  else  can.  Appellant  contends  that  the  reasons  inducing 
Tone  and  Nollen  to  act  for  themselves  in  acquiring  control 
of  the  Hotel  Company  are  that  their  holdings  in  the  House 
Company  were  comparatively  small,  there  being  18  persons 
who  held  stock  in  the  House  Company  other  than  Tone  and 
Nollen ;  and  that  the  last-named  parties  did  not  feel  at  lib- 
erty to  involve  the  House  Company  in  the  operation  of  the 
hotel,  but  were  williDg  to  themselves  operate  it,  in  the  hope 
that  they  might  make  a  success  of  the  operation  of  the  hotel, 
and  thus  assure  the  House  Company  the  payment  of  its 
rent;  and  that,  incidentally,  this  would  have  protected  the 
plaintiff  in  the  rights  which  it  acquired  under  its  sub-lease. 
At  any  rate,  Tone  and  Nollen  did  act  for  themselves  in  mak- 
ing this  contract.  It  should  be  noted  that  the  Hotel  Com- 
pany was  not  a  party  to  the  contract  of  January  20th. 
Neither  it,  nor  anyone  assuming  to  act  for  it,  attempted  by 
the  contract  to  change  its  rights  or  obligations.  Tone  and 
Nollen  were  buying  for  themselves,  and  Christian  and  Hed- 
rick  were  selling  the  stock  of  the  Hotel  Company,  and  not 
the  lease  or  any  rights  of  the  Hotel  Company.  Though  the 
contract  was  executed  January  20th,  it  was  not  to  be  car- 
ried out  until  March  15th;  so  that  the  value  of  the  stock 
of  the  Hotel  Company  which  was  to  be  transferred  on  March 
15th  depended  upon  its  then  assets  and  liabilities.  There 
were  provisions  of  the  contract  bearing  upon  this  proposi- 
tion. Christian  and  Hedrick  were  to  pay  all  debts  of  the 
Hotel  Company  which  were  unpaid  on  March  15th,  with 
certain  exceptions.  They  also  agreed  that  all  thfe  property 
upon  the  premises  when  the  contract  was  made  should  be 
upon  the  premises  at  the  time  of  the  transfer,  except  sup- 
plies consumed  from  day  to  day,  and  the  like,  in  the  ordi- 
nary operation  of  the  hotel,  and  they  agreed  to  conduct  the 
hotel  until  March  15th  as  it  had  been  before.  Provision  was 
also  made  for  taxes  and  rent,  as  before  stated.  The  con- 
tract further  provided: 

Vol.   184  IA.~18 
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'•There  now  l^eing  contracts  of  lease  of  storerooms  and 
contracts  for  the  exercise  of  privileges  connected  with  the 
operation  of  said  hotel,  and  it  being  possible  that  the  rent 
under  such  leases,  or  the  payment  for  such  j)rivilegcs,  may 
have  been  by  the  parties  interested  therein  extended  beyond 
March  15,  1917,  it  is  exjii'easl;'  agreed  that  there  shall  be 
])aid  to  said  Tone  and  Xollen,  for  8avery  Hotel  Company, 
any  portion  of  »said  money  so  paid  covering  any  ]>eriod  be- 
yond March  15,  1917." 

Under  the  contract.  Christian  and  He<lrick  were  not 
to  pay  the  rent  due  and  to  accrue  to  the  House  Company  up 
to  MarcK  15th,  and  the  liability  for  this  was  to  exist  ai^ 
against  the  Hotel  Company;  and  Christian  and  Hedrick 
guaranteed  that  the  Hotel  ('orajwmy  should,  during  the  in- 
terim, comply  with  all  the  conditions  of  the  lease  except  th<» 
payment  of  rent.  It  was  doubtless  the  intention  of  the  [Kir- 
ties  that  Christian  and  Hedrick  should  have  the  profit,  if 
any  there  might  be,  in  the  oi)eration  of  the  hotel  up  to 
March  ir)th,  after  paying  the  expenses  of  operation,  but  not 
including  the  rent.  But  there  was  a  considerable  sum  dut 
for  rent,  and  the  H(nise  Company  could  at  any  time  cancel 
the  lease  for  nonpayment  of  rent,  or  it  could  enforce  its 
landlord's  lien ;  so  that  it  was  necessary  for  the  House  Com- 
pany to  become  a  party  to  the  contract  to  assure  Christian 
and  Hedrick  the  right  to  operate  the  hotel  until  March  15th 
without  using  the  assets  of  the  Hotel  Company  for  the  pay- 
ment of  rent.  This  was  covei-ed  by  the  contract,  the  House 
(V)mpany  and  Tone  and  Xollen  agreeing  that  the  Hotel  Com- 
l)any  should  be  continued  in  the  operation  of  the  hotel  un- 
til March  15th,  subject  to  the  terms  of  the  lease.  Tt  was 
the  Hotel  Company  which  was  to  continue  in  the  operation 
of  the  hotel.  It  would  seem  to  be  reasonably  clear,  then, 
that  it  was  not  the  intention  of  the  parties  that  the  lease 
between  the  House  Comi^any  and  the  Hotel  (i^ompany  shouhl 
be  cancelled,  or  that  the  House  Company  should  acquire  the 
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stock  of  the  Hotel  Company,  or  the  lease,  or  undertake  to 
operate  the  hotel ;  and  that  what  was,  in  fact,  done  did  not 
have  that  effect.  The  conduct  of  the  parties  thereafter,  as 
before  relatwl,  indicates  that  it  was  not  intended  by  the 
contract  to  change  the  relations  between  the  Hotel  Com- 
pany and  the  House  Company. 

We  do  not  understand  counsel  for  plaintiff  to  claim  that 
anything  was  done  between  January  20,  1917,  and  March 
12,  1918,  in  the  way  of  cancelling  or  surrendering  the  lease, 
except  that,  as  we  understand  it,  they  claim  that  the  con- 
duet  of  the  parties,  or  some  of  them,  after  January  20th, 
tends  to  strengthen  their  claim  that  the  contract  of  Jan- 
nary  20th  had  that  effect.  We  think  the  House  Company 
had  the  right  to  cancel  its  lease  with  the  Hotel  Company  on 
March  12,  1918,  and  that  it  did  so.  There  is  no  doubt  that 
the  Hotel  Company  was  indebted  to  the  House  Company  for 
back  rent  on  March  12,  1918.  The  Hotel  Company  was  in 
pos»eRKion  under  its  lease  with  the  House  Company  on  that 
<iate,  and  the  House  Company  had  the  Tight  at  that  time  to 

r 

can<*el  the  lease  for  nonpayment  of  rent,  unless  it  had  been 
cancelled  at  a  prior  date,  as  contended  by  appellee.  We 
have  already  indicated  that,  in  our  opinion,  there  was  not 
5mch  a  cancellation  on  Januan-  20th.     Code  Section  4208 

provides  a  sunimar>^  remedy   for  forcible 
^  ra5S?f*r^.    entry  and  detention  of  real  property  for  the 
ItOTi :  forSwr     nonpayment  of  rent  when  due,  and  Code 
le^^  of'  Seation  4210  provides  for  a  three  days'  writ- 

ten notice  to  quit,  except  where  defendant 
has,  by  force  or  fraud,  etc.,  entered  into  the  possession  of 
the  propertv'.  Under  the  statute,  the  House  Company  had  the 
ri^ht  to  cancel  the  lease  upon  three  days'  notice  to  the  Hotel 
Company:  that  is,  at  least  three  days'  notice  is  required, 
and  the  fact  that  a  fifteen  days'  notice  was  served  does  not, 
we  think,  affect  the  validity  of  the  notice.  Nor  does  the 
fact  that  the  Hotel  Company  complied  with  the  notice  be- 
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fore  the  expiration  of  the  fifteen  days  without  a  law  suit, 
have  the  effect  of  making  the  surrender  or  cancellation  vol- 
untar}%  or  affect  the  rights  which  the  landlord  acquires  by 

his  notice  of  election.     We  think  the  right 
4.  laitolobd  and     of  the  House  Company  to  serve  the  three 

tsnamt:  recov-  "^ 

ery  of  posses-     davs'  notice  to  quit  is  not  affected  by  the 

sion:  right  of  '  ^  '' 

fliSinl^  ciauMB.    provision  in  the  lease  in  regard  to  a  thirty 

days'  written  notice  to  comply  with  all  the 
terms  of  the  lease,  and  that,  for  default  after  such  thirty 
days'  notice,  the  whole  amount  of  rent  for  the  term  may  be- 
come due,  or  authorized  the  landlord  to  forfeit  the  lease. 
It  seems  to  us  that  the  most  the  plaintiff  could  claim  under 
this  would  be  an  order  which  would  permit  it  to  remain 
in  the  premises  during  the  thirty  days  after  the  fifteen  days' 
notice  was  served.  But  we  do  not  understand  plaintiff  to 
make  any  claim  of  that  kind. 

Tfiere  may  be  some  other  points  of  minor  importance, 
but  those  which  we  have  discussed  are  decisive  of  the  case. 
It  is  our  conclusion  that  the  contract  of  January  20,  1917, 
did  not  change  the  relations  between  the  House  Company 
and  the  Hotel  Company,  and  did  not  work  a  cancellation  or 
assignment,  as  contended  by  appellee,  and  that,  consequent- 
ly, there  is  no  estoppel  or  waiver.  It  follows  that  the  order 
of  the  district  court  in  granting  the  temporary  injunction 
was  erroneous,  and  that  it  should  be  and  is  reversed,  and 
the  temporary  injunction  granted  is  dissolved. — Reversed. 

Weaver,  Gaynor,  and  Stevens,  JJ.,  concur. 


Peter  Shillinglaw  et  al..  Appellants,  v.  P.  O.  Pbter8o:n 

et  al..  Appellees. 

WILLS:     Bights  of  Devisees — ^Partition  by  Bemaindermoii  Prior  %o 
1    Execution  of  Trust.    Remaindermen  who,  under  a  will,  are  en- 
titled to  possession  of  real  property  only  after  the  ezeeution  of 
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a  clearly  defined  trust,  may  not  have  partition  of  the  property, 
or  any  part  thereof,  prior  to  the  full  execution  of  said  trust,  on 
the  plea  that  the  testator  set  aside  more  property  than  vxu  nec- 
essary for  the  purposes  of  said  trust,  and  that  the  court  should 
revise  the  amount  and  im^mediately  divide  the  "balance  among 
said  remaindermen.  So  held  where  testator  devised  all  his 
property,  which  was  quite  extensive,  in  trust  for  the  life  sup- 
port of  two  nephews. 

TBXJSTS:     Management  of  Trust— Death  of  Trustee — ^Effect.     The 
2,  6  death  of  a  trustee  prior  to  the  execution  of  the  trust  does  not 
terminate  the  trust,  when  no  special  trust  or  confidence  was 
reposed  by  the  truster  in  the  deceased  trustee. 

PABTITION:    Actions  for  Partition— Bd^ht  to  Possession  as  Aflect- 

3  ing  Bight.  He  only  may  maintain  partition  who  is  entitled  to 
the  immediate  possession  of  his  or  her  share  of  the  property. 
So  held  where*  there  was  an  attempt  to  partition  prior  to  the 
full  execution  of  a  preceding  trust. 

OOliVSBaiOK:     Equitable   CkmyersLon — Wills.     A  will   which  de- 

4  vises  real  estate  to  a  trustee,  and  directs  the  trustee  to  execute 
a  named  trust  and  then  to  sell  the  property  and  to  divide  the 
proceeds  among  certain  remaindermen,  works  an  equitable  con- 
version of  the  realty  into  personalty,  thereby  depriving  the  re- 
mainderman of  any  legal  or  equitable  interest  in  the  land  itself, 
and,  needless  to  say,  of  the  right  to  partition  the  land. 

PABTinON:     Proceedings  and  Belief— IncumbmicaB.     A  definite 

5  devise  of  all  of  testator's  property  to  a  trustee,  with  equally 
definite  direction  to  the  trustee  to  use  the  income  for  the  life 
support  of  two  named  beneficiaries  and  then  to  sell  the  prop- 
erty and  divide  it  among  certain  named  persons,  creates  some- 
thing more  than  an  "incttmbrance/'  within  the  meaning  of  Sec 
4249,  Code,  1897,  which  provides  that,  if  any  question  of  '*in- 
cumbranoes"  arises  in  an  action  for  partition,  the  court  may 
direct  issue  to  be  made  for  the  settlement  of  the  same. 

TBUSTS:    BCanagement  of  Tmst— Death  of  Xnistee— Effect 
2,6 

Appeal  from  HcmiUon  Distiict  Court. — H.  E.  Fry  and  E.  M. 

McGalL;  Jodgee. 

May  20,  1918. 

Rehearing  Dbnibd  September  20,  1918. 
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Action  iu  partition.  Opinion  states  the  facts.  Decree 
dismissing'  plaintiffs'  petition.  Plaintiffs  appeal. — Af- 
firmed. 

Wesley  Martin^  for  appellants. 

0.  J,  Henderson,  for  appellees. 

Gaynor,  J. — This  action  is  brought  by  certain  heirs  of 
one  Andrew  Shillinglaw,  against  certain  other  heirs  and 
certain  devisees  named  in  the  will  of  Andrew  Shillinglaw, 

for  the  partition  of  certain  real  estate  owned 
1.  Wills:  rights     bv  Andrew  Shillinglaw  at  the  time  of  his 

of  devisees:  "  ° 

remaSSrnien      ^i^^th.     The  prayer  of  the  petition  is  that 
tioD^ortrast."*    judgment  be  entered  confirming  the  shares 

of  the  parties  plaintiff  and  defendant  in  the 
real  estate,  and  that  the  land  be  partitioned  among  them. 
The  alternative  prayer  is  that,  if  the  land  cannot  be  equita- 
bly divided,  it  be  sold,  and  the  proceeds  divided  among  them 
according  to  their  respective  shares.  The  petition,  in  sub- 
stance, alleges  that  Andrew  Shillinglaw  died  on  the  3rd  day 
of  July,  1907,  leaving  a  will  in  the  words  following: 

"I,  Andrew  Shillinglaw,  of  the  township  of  Lyon  in  the 
county  of  Hamilton  and  state  of  Iowa,  of  the  age  of  51> 
years  and  being  of  sound  mind,  do  make,  publish  and  de- 
clare this  my  last  will  and  testament,  in  manner  following, 
that  is  to  say :  F  give,  devise,  and  bequeath  all  my  propertj^ 
both  rpiU  and  personal,  after  my  just  debts  and  funeral  ex- 
penses shall  have  been  paid,  in  trust,  to  M.  H.  Brinton,  of 
Ellsworth,  Hamilton  County,  Iowa,  to  be  held  and  man- 
aged by  the  said  M.  H.  Brinton  for  the  support  and  keeji- 
ing  of  Joseph  Shillinglaw  "ind  William  Shillinglaw,  my 
nephews,  dxjring  their  lifetime.  After  the  death  of  both  the 
above  named,  Joseph  Shillinglaw  and  William  Shillinglaw, 
I  direct  said  trustee,  M.  H.  Brinton,  to  sell  and  convey  all 
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my  property  and  distribute  the  proceeds  as  follows:  First 
to  Jennie  Shillinglaw-Clauson,  my  niec*e,  the  sum  of  f5(M> 
over  and  above  her  share  as  a  legal  heir.  The  balance  is  to 
he  divided  among  my  legal  heirs,  except  Allen  Shillinglaw, 
a  iie]>hew,  who,  after  having  paid  for  his  labor,  is  to  have 
only  f  100." 

This  will  was  duly  admitted  to  probate  on  the  18th 
day  of  December,  1908. 

In  June.  1912,  M.  11.  Brinton,  named  as  trustee  in  said 
will,  died,  without  having  made  any  disposition  of  the  real 
estate  mentioned  in  the  will.  After  the  death  of  Brinton, 
the  defendant  P.  ().  Peterson  was  appointed  by  the  district 
court  of  Hamilton  Countv  as  trustee  of  said  will,  and  hiis 
taken  no  steps  to  convert  the  real  estate. 

Andrew  Shillinglaw,  at  the  time  of  his  death,  was  a 
bachelor,  and  left  no  children  or  descendants  of  children 
siimiving  him.  His  father  and  mother  died  long  prior  to 
his  death.  The  plaintiffs  and  defendants  aforesaid  included 
all  the  heirs  of  said  Andrew  Shillinglaw  and  all  persons 
having  any  right,  title,  or  interest  in  the  i)roperty.  Joseph 
Shillinglaw  and  William  Shillinglaw,  named  in  the  wi  1. 
:»re  made  defendants  l)ecause  of  their  interest  under  the 
will,  and  P.  ().  Peters<m,  because  of  his  relationship  to  the 
estate  as  trustee. 

It  is  alleged  and  claimed  that  the  interests  of  Josejyh 
Shillinglaw  and  William  Shillinglaw  can  be  protected  by 
setting  off  a  certain  portion  of  the  purchase  price  of  the 
real  estate,  sufficient  to  maintain  them  as  the  will  provides. 

P.  O.  Peterson,  trustee,  and  Joseph  and  William  Shil- 
linglaw, mentioned  in  the  will,  appeared  and  filed  demurrer 
to  the  plaintiffs*  petition,  basing  the  demurrer  on  the 
in'onnds: 

1.  That  the  facts  stated  do  not  entitle  the  plaintiffs  to 
the  relief  demanded. 
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2.  That  plaintiffs  are  not  entitled  to  relief,  until  the  ter- 
mination of  the  life  estate  vested  in  Joseph  and  William. 

3.  That  plaintiffs  are  not  entitled  to  the  possession  of 
the  property  described  in  the  petition  until  after  the  death 
of  Joseph  and  William,  and  are,  therefore,  not  entitled 
to  the  partition  during  the  life  of  Joseph  and  William. 

4.  That  the  plaintiffs  are  not  the  owners  of  any  share 
or  shares  in  the  real  estate,  but  are  only  entitled  to  a  divi- 
sion of  the  proceeds  upon  sale  made,  after  the  death  of  Jo- 
seph and  William. 

5.  That  Peterson,  as  substituted  trustee,  has  the  right 
of  control  of  said  property  during  the  lifetime  of  Joseph 
and  William,  and  also  the  right  to  sell  the  property  after 
"their  death,  and  this  right  and  duty  in  the  premises  cannot 
be  defeated  by  an  action  of  partition. 

6.  That  to  partition  would  defeat  the  manifest  pur- 
pose and  intent  of  the  testator. 

This  demurrer  was  sustained.  Thereupon,  plaintiffs  filed 
an  amendment  to  their  petition,  in  which  they  alibied  that 
a  very  small  portion  of  the  income  from  the  land  in  ques- 
tion is  needed  for  the  support  and  keeping  of  Joseph  and 
William;  that  the  land  involved  consists  of  320  acres,  and 
is  worth  f200  an  acre,  unencumbered;  that  one  fourth  of 
the  purchase  price  of  said  land,  if  sold,  would  be  sufficient 
for  the  support  and  keeping  of  Joseph  and  William;  that 
the  trustee,  Peterson,  has  in  his  hands  a  large  accumula- 
tion from  the  income  of  the  lands,  for  which  there  is  no 
present  necessity,  in  so  far  as  the  keeping  of  Joseph  and 
William  is  concerned;  that  Peterson,  the  trustee,  is  badly 
managing  the  estate;  that  Joseph  and  William  are  able- 
bodied,  and  capable  of  earning  a  lai^e  part  of  their  sup- 
port; that  a  good  portion  of  the  accumulated  income  from 
said  land  that  went  into  the  hands  of  Brinton  during  his 
administration  has  not  been  accounted  for,  and  Peterson 
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has  not  required  an  accounting  or  the  payment  of  the  same 
to  him  as  trustee ;  that  waste  is  being  committed  by  Peter- 
son; that,  with  the  exception  of  Peterson  and  Joseph  and 
William,  all  plaintiffs  and  defendants  herein  are  the  heirs 
at  law  of  Andrew  Shillinglaw,  and  are  ready,  willing,  and 
anxious  to  sell  the  lands,  and  hare  the  court  set  &side  such 
portion  of  the  purchase  price  as  will  yield  an  income  suffi- 
cient for  the  support  and  keeping  of  Joseph  and  William 
during  their  lives. 

To  the  petition,  as  amended,  a  demurrer,  substantially 
the  same  as  that  interposed  to  the  original  petition,  was 
submitted  and  sustained.    Plaintiffs  appeal. 

The  situation  presents  itself  thus:  The  parties  plain- 
tiff and  defendant  in  this  action  are  the  sole  heirs  at  law 
of  the  testator,  Andrew.  Assuming  that  the  heirs,  plain- 
tiffs and  defendants,  are  agreed  upon  this  action,  and  are 
seeking  this  partition,  the  situation  would  be  no  different 
than  it  would  be  were  all  the  heirs  at  law  of  Andrew  plain- 
tiffs in  the  suit,  and  were  seeking  the  relief  prayed  for 
herein.  The  object  and  purpose  of  the  proceeding  is  to  par- 
tition among  these  heirs  the  property  mentioned  in  the  will 
of  Andrew,  and  bequeathed  by  him  in  express  terms  to  a 
trustee,  in  trust,  to  be  held  aiid  managed  for  the  support  and 
keeping  of  Joseph  and  William  during  their  lifetime.  One 
theory  of  the  plaintiff^',  as  evidenced  by  their  amendment, 
is  that  the  testator,  in  making  disposition  of  his  property, 
placed  more  property  in  the  hands  of  the  trustee  than,  in 
the  judgment  of  these  heirs,  is  sufficient  for  the  support  an<l 
keeping  of  Joseph  and  William  during  their  lives.  An  ap- 
peal is  made  to  what  is  denominated  the  "conscience  of  the 
chancellor,"  and  the  thought  seems  to  be  that  the  court 
oui^ht  to  interfere  in  behalf  of  these  heirs  because  it  is  in- 
equitable, as  against  them,  to  allow  the  trustee  to  hold,  for 
the  sole  benefit  of  Joseph  and  William,  property  in  excess  of 
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what  their  needs  may  be  during  their  lives;  that  the  oonrt 
of  equity  ought  to  intervene  and  say : 

"The  will  gives  all  the  property  of  the  testator  to  a 
trustee,  to  be  held  and  managed  for  the  support  and  keep- 
ing of  Joseph  and  William  during  their  lives;  yet  the  extent 
of  the  pr'operty  is  such  that,  in  the  judgment  of  the  clian- 
eellor,  the  devise  ought  not  to  be  carried  out  a»  made;  that 
a  portion  of  the  property  devised  to  the  trustee  for  the 
k(H?|)ing  and  support  of  Joseph  and  William  ought  to  bf. 
taken  away  and  divided  among  these  heirs,  leaving  in  the 
hands  of  the  trustee  only  so  much  of  the  proceeds  of  the 
property  devised  as,  in  the  judgment  of  the  chancellor, 
would  be  sufficient  to  support  and  keep  William  and  Joseph 
during  their  lives." 

This  is  the  theory  of  the  amendment. 

We  dispose  of  this  first,  before  going  to  the  legal  right 
of  these  plaintiffs  to  partition,  independent  of  any  et]ui- 
table  considerations,  such  as  are  indicated  al>ove.  With(mt 
elaboration,  we  have  to  say  that  a  statement  of  this  projKi- 
sition  is  its  best  answer.  The  property  belonged  to  An- 
drew at  the  time  this  will  was  made,  and  at  the  time  of 
his  death.  He  had  a  right  to  make  such  disj)osition  of  it  as 
he  saw  fit.  Whatever  rights  the  parties  acquired  under  tht* 
will  must  l)e  measureil  by  the  will  itself.  It  is  not  for  the 
court  to  set  u[)  its  judgment  again>!t  the  judgment  of  the 
testator  in  the  matter  of  ecjuities,  if  any  e<|uities  there  are 
to  be  considered.     The  testator  said : 

"I  give,  devise,  and  iKHpieath  all  my  proj)erty,  both  real 
and  i)ersonal,  in  trust  to  be  held  and  managed  by  my  trus- 
tee for  the  su]>port  and  keeping  of  Joseph  and  WilHam  dur- 
ing their  lifetime.'' 

He  left  no  discretion  in  the  trustee,  but  gave  specific' 
and  definite  directions  as  to  what  the  tmstee  should  do 
upon  the  death  of  Joseph  and  William.  He  directed  the 
trustee  to  sell  and  convey  the  property  and  to  distribute  the 
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proceeds,  directed  just  how  it  should  be  distributed,  giving 
to  some  heirs  more  thau  an  heir's  aliquot  part  and  to  other 
heirs  less;  but  gave  specific  direction  as  to  bow  this  division 

sliould  be  made.    When  the  trustee  named 
agement  of         in  the  wiil  died,  and  a  new  tnistee  was  ap- 

tmst:    death  •    x    i    x  x    xi  •    •  ^   xi. 

of  trustee:  pointed  to  carry  out  the  provisions  of  the 

will,  he  became  vested  with  all  the  power 
|M>sse8sed  by  the  trustee  named,  because  in  the  will  there  was 
no  special  trust  or  confidence  imposed  in  the  pei"son  named 
as  trustee,  touching  the  disposition  of  the  property.  The 
ni*w  trustee  acts  under  the  will,  and  his  powers  and  their 
limitations  are  found  in  the  will,  and,  for  all  intents  and 
piii-po8es,  he  is  charged  with  the  duty  of  executing  the 
I'rovisions  of  the  will  as  written.  If  the  trustee  is  not  do- 
ing this,  the  remedy  is  not  found  in  partition,  but  by  an  ac- 
tion to  remove  him,  comii>enced  by  someone  who  is  inter- 
essted  in  the  estate.  There  is  no  ambiguity  in  this  will;  no 
un4*ertainty  as  to  w^hat  disposition  the  testator  desired  to 
make  of  his  entire  proi)erty.  There  was  a  trustee  named; 
cestui  que  trusts  provided  for;  a  clear  direction  as  to  what 
dis{M>sition  should  be  made  of  the  property  upon  the  expi- 
ration of  the  trust. 

We  are  cited  to  FUkins  v.  Severn,  127  Iowa  7.*i8,  as  sus- 
taining the  contention  of  plaintiffs  that  the  property  in- 
volved in  this  suit  ought  to  be  partitioned  and  divided 
among  the  heirs,  leaving  only  sufficient  in  the  liands  of  the 
trustee  as  may  be  found  by  the  cJian(^llor  necessary  to 
c^rry  out  the  purposes  of  the  trust.  In  that  (!ase,  the  court 
said: 

"We  are  absolutely  without  any  indication  as  to  the 
intention  of  the  testator  with  reference  to  the  distribution 
of  the  trust  estate.  Even  where  a  beneficiary  is  named. 
if  the  trust  estate  far  exceeds  in  value  the  amount  necessary 
to  carry  out  the  provisions  of  the  trust,  and  there  is  no  di- 
rection as  to  distribution  on  expiration  of  the  trust,  it  is 
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held  that  the  heirs  are  entitled  to  an  immediate  distribu- 
tion of  all  property  disposed  of  in  trust  beyond  the  amount 
necessary  to  provide  for  the  purposes  specified..  Sears  v. 
Hardy,  120  Mass.  524." 

In  the  Massachusetts  case,  the  heir  was  the  sole  bene- 
ficiary in  the  trust.  It  was  held  that  this  property  far  ex- 
ceeded in  value  the  purpvoses  for  which  the  trust  was  cre- 
ated ;  that  enough  should  be  set  aside  to  preserve  the  trust 
and  its  beneficial  purposes;  and  that  the  balance  should  go 
to  the  beneficiary, — he  being  also  heir, — relieved  of  the  trust 
character.  In  Filkins  v.  Severn,  supra,  it  was  held  that  the 
attempt  to  create  a  trust  was  void  for  uncertainty. 

In  the  Sears  case,  after  making  certain  bequests,  the 
will  devised  all  the  residue  to  the  trustees,  with  directions 
to  pay  to  the  son  $30,000  when  he  arrived  at  the  age  of  21 
(this  was  paid) ;  to  use  all  the  income  from  the  trust  estate 
necessary  for  the  support  and  education  of  the  son;  to 
pay  him  f  4,000  annually  upon  his  reaching  the  age  of  21, 
|6,000  per  year  after  he  arrived  at  the  age  of  25,  and  |10,000 
per  year  after  he  reached  30.  It  was  apparent,  therefore, 
that  no  disposition  was  made  of  the  remainder  of  the  trust 
estate,  if  any  remained  after  the  payment  of  these  sums. 
At  the  time  this  suit  was  brought,  all  that  was  needed  to 
carry  out  the  trust  was  a  sum  sufficient  to  yield  f  10,000  a 
year.    So  the  court  said,  in  effect: 

"Preserve  the  trust.  Preserve  sufficient  to  yield 
f  10,000  a  year.  That  is  all  the  trust  requires.  There  is  no 
provision  made  for  the  disposition  of  the  balance.  There 
is  a  large  balance.  The  plaintiff  is  the  heir.  It  may  be 
turned  over  to  him;  otherwise,  the  trustees  hold  all  the 
residue  for  the  sole  purpose  to  pay  to  the  son  an  annuity 
which  cannot  exceed  $10,000.  The  will  makes  no  disposi- 
tion of  the  rest." 

Thus  it  appears  that  this  case  was  decided  tinder  the 
rule,  which  is  well  settled,  that,  if  the  will  fails  to  dispose 
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of  all  the  testator's  property,  real  or  personal,  the  whole 
of  the  nndisposed-of  property,  whether  legal  or  equitable, 
goes  to  the  persons  on  whom  the  law,  in  the  absence  of  any 
disposition  by  will,  casts  the  property.  The  final  holding  of 
the  court  was  that  the  plaintiff  alone  is  beneficially  interest- 
ed in  the  residue  then  held  by  the  trustees,  and  that  the  trus- 
tees, as  sucJi,  should  hold  suffiicient  of  the  property  to  carry 
out  the  purposes  of  the  trust.  The  balance  of  the  property, 
not  necessary  to  the  carrying  out  of  the  will,  was  undisposed 
of,  and  the  court  held  that  the  undispoeed-of  property  should 
be  turned  over  to  the  person  l^ally  entitled  to  the  same, 
to  wit,  the  plaintiff  in  that  case. 

This  case  does  not  lend  support  to  plaintiffs'  contention, 
although  it  appears  that  it  has  laid  the  foundation  for  a 
very  plausible  argument  in  their  favor.  We  think  there  is 
no  basis  in  law  for  the  contention  that,  because  the  property 
is  large,  and  the  income  may  be  more  than  is  necessary  to 
8upxx>rt  Joseph  and  William,  this  court  should  terminate 
the  trust  practically,  and  invest  these  plaintiffs  with  the 
property  which  cannot,  under  the  terms  of  the  will,  go  to 
them  until  after  the  death  of  both  Joseph  and  William. 

Are  the  plaintiffs,  as  a  matter  of  law,  entitled  to  main- 
tain partition  under  the  facts  of  this  case? 

Under  the  terms  of  the  wil],  the  testator  gave,  devised, 
and  bequeathed  all  his  property,  both  real  and  personal,  in 
trust,  to  be  held  and  managed  by  M.  HL  Brinton,  trustee,  for 

the  maintenance  of  William   and  Joseph. 

K^Stioii'^'  This  created  a  life  estate  in  the  property  in 
rjgt^tojicw-  favor  of  Joseph  and  William.  That  estate 
affecting  right  pQjj\^  Qnjy  terminate  upon  their  death.  No 
specific  devise  was  made  of  the  property  to  these  heirs. 
They  never  became  entitled  to  it  or  to  its  possession.  They 
could  make  no  conveyance  that  would  invest  their  grantee 
with  title  to  the  property,  as  against  a  conveyance  made  by 
the  trustee  upon  the  death  of  William  and  Joseph.    Hunter 
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1?.  Citizens  ^Sav.  d  T.  Co.,  157  Iowa  168.  The  result  is  the 
same,  whether  we  apply  the  doctrine  of  equitable  conversion 
or  hohi  that  the  beneficiaries  under  the  will  took  an  equi- 
table interest  in  the  thing  devised. 

It  is  evident  from  this  will  that  it  was  the  purpose  and 
intent  of  the  testator  to  create  a  life  estate  in  Joseph  and 
William,  to  be  held  and  manage<l  by  a  trustee;  that,  upop 
the  death  of  these  l)eneficiaries  of  the  life  estate,  the  tnistee 
should  sell  the  property  and  divide  the  proceeds  among  the 
heirs  of  the  testator.  Assume  the  most  favorable  attitude 
for  these  plaintiffs  in  this  case,  and  Siiy  that  they  became 
vested  with  either  a  l^al  or  equitable  interest  in  the  es- 
tate, subject  only  to  the  life  estate,  it  follows  that  the  rights 
they  acquired  must  be  in  subordination  to  the  life  estate  cie- 
ated.  They  became,  at  best,  remaindermen,  and  their  right 
to  maintitin  this  suit  must  be  measure<1  and  determined  by 
that  relationship.  It  is  a  general  proposition  that  they 
only  can  maintain  partition  who  are  entitled  to  immediate 
possession  by  virtue  of  some  ownership  in  some  part  of  the 
property  sought  to  be  partitioned.  It  was  so  held  in  Hm- 
(lerson  r.  Hrnd^n'son,  136  Iowa  564,  in  which  it  was  said: 

**As  a  general  rule,  no  one  but  a  party  entitled  to  the 
present  possession  of  his  share  in  severalty  may  maintain 
an  action  for  partition." 

As  bearing  upon  this  <]uestion,  st»e  Elhertn  r.  ElberfA, 
15!)  Iowa  832;  flmith  v.  Runnels,  97  Iowa  55;  Clark  t\  Rich- 
ardson,  82  Iowa  399;  Brown  r.  Rrouyi,  67  W.  Va.  251  ((i7 
S.  E.-596,  28  L.  R.  A.  [N.  S.]  125,  and  authorities  cited). 

Under  no  theory  of  this  case  were  these  jdaintiffs  ever 
entitled  to  the  possession  of  this  proi)erty.  No  specific  de- 
vise of  the  property  was  ever  made  to  them.  The  only  right 
acquired  by  them  under  the  will  is  the  right  to  share  in  the 
proceeds  of  the  property  on  sale  made  by  the  trustee.  len- 
der the  provisions  of  the  will,  no  sale  could  be  made  until 
after  the  death  of  Joseph  and  William.     No  right  to  the 
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po6sess8ioD  or  ro  tlie  proceeds  came  to  these  plaintiffs  until 
the  happening  of  thaf  event.  Even  if  we  should  assume 
that  the  plaintiffs  became  vested  with  either  a  legal  or  equi- 
table title  in  the  land,  subject  to  the  life  estate,  they  are 
not  entitled  to  maintain  this  action  at  this  time.  F^ee  au- 
thorities cited  above. 

We  think,  however,  that  the  effect  of  this  will  was  to 
work  an  equitable  conversion  of  this  property.  In  Beaver 
r.  Ross,  140  Iowa  154,  1B8,  it  was  held  that,  where  there  is 

a  postponement  of  the  sale  to  a  time  subse- 
'  equitable  coil-      quent  to  teotator'S  death,  the  devisee  takes 

a  vested  interest,  subject  to  the  life  estate 
and  the  executor's  power  of  sale,  and  a  conversion  takes 
place  at  the  instant  of  the  testator's  death,  and  all  prop- 
erty rights  are  then  determined  as  if  the  conversion  had 
taken  place  at  that  time,  and  the  rights  of  the  parties  are 
the  same  as  if  the  property  were  personalty.  In  other 
words,  the  interest  passes  as  personalty,  and  the  legatees 
have  no  estate  in  the  land  as  such.  But  even  if  there  were 
no  conversion,  and  an  estate  vested  subject  to  the  life  estate 
and  the  power  of  the  trustee  to  sell,  no  right  to  possession 
came  to  them,  and' no  sale  could  be  made  by  them  which 
rould  not  be  defeated  b}'  a  sale  under  the  power  vested  tin 
the  trustee.  It  follows,  then,  that,  under  either  theory, 
these  p'aintiffs  became  invested  with  no  title  in  or  to  the 
hindB  sought  to  be  partitioned  that  can  he  the  subject  of 
partition.  This,  whether  we  ti-eat  the  provision  of  the  will 
as  working  a  conversion,  or  whether  we  trejit  it  aK  passing 
some  ec]uitable  or  legal  interest  in  the  thing  devised.  There 
exists  in  them  no  right  to  the  property  or  to  its  possession 
until  the  time  arrives  for  distribution  under  the  terms  of 
the  will.  Whatever  rights  these  plaintiffs  have  in  the  prop- 
erty must  be  measured  by  the  provisions  of  the  will.  The 
testator  gave,  devised,  and  bequeathed  the  lands  to  his  trus- 
tee, to  be  held  and  managed  for  the  benefit  of  Joseph  and 
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William  during  their  lives.  By  no  words  did  he  invest  these 
plaintiffs  with  title,  immediate  or  otherwise,  in  the  property 
then  owned  by  him.  There  was  a  definite  and  distinct  dis- 
position of  the  property  during  the  lives  of  Joseph  and  Wil- 
liam, to  be  held  and  managed  for  their  support  and  mainte- 
nance. Only  upon  the  happening  of  a  contingency — the  death 
of  both  Joseph  and  William — ^was  any  power  vested  in  the 
trustee  to  sell  the  property,  and  only  upon  the  exercise  of 
that  power,  after  the  death  of  William  and  Joseph,  did  these 
plaintiffs  become  entitled  to  receive  anything  out  of  the  es- 
tate of  the  testator.  They  have,  and  had  then,  therefore, 
no  vested  right  to  the  possession  and  enjoyment  of  the  prop- 
erty through  any  provision  of  the  will,  until  th^  happening 
of  the  contingency  upon  which  such  right  alone  could  ac- 
crue. Until  the  termination  of  the  trust  by  the  death  of 
these  two  beneficiaries,  the  will  gives  to  these  plaintiffs  no 
right  to  even  the  proceeds  of  the  property.  A  partition 
could  not  be  had,  in  any  event,  until  the  expiration  of  the 
life  estate,  or  a  failure  of  the  trust  provisions  of  the  will. 
While  the  cestui  que  triuts  are  alive,  and  the  trustee  in  full 
and  active  possession  of  the  trust  property,  no  right  to  the 
possession  or  enjoyment  of  even  the  proceeds  of  the  estate 
came  to  these  plaintiffs  under  this  will. 

It  is  claimed,  however,  that  the  provisions  of  the  will 
create  only  a  lien  upon  the  property  covered  by  the  will  in 
favor  of  Joseph  and  William  for  their  support  and  main- 
tenance during  their  lives ;  that  this  creates 
5.  PAKmioK:  only  a  right  in  themi  to  enjoy  sufficient  of 
^rambrances  ^^^  estate  as  will  meet  satisfactorily  the  re- 
quirements of  the  trust.  This  claim  is  based 
on  Section  4249  of  the  Ck)de  of  1897,  which  reads: 

"If  any  question  arises  as  to  the  ♦  ♦  ♦  amount  of 
an  incumbrance,  ♦  ♦  ♦  the  court  may  direct  an  issue  to 
be  made  up  between  the  incumbrancer  and  an  owner,  and 
an  adjudication  thereon  shall  be  decisive  of  their  respective 
rights;  and,  upon  a  sale,  it  may  order  the  money  to  be  re- 
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tained  or  invested  to  await  final  action  in  relation  to  its 
disposition." 

There  might  be  something  in  this  contention  if  the 
will  simply  created  a  lien  in  favor  of  these  parties  for  sup- 
port and  maintenance,  and  the  amtonnt  was  in  dispute, 
and  the  title  had  rested  in  these  plaintiffs  tinder  the  terms 
of  the  will ;  but  such  is  not  the  situation  here,  and  we  need 
not  further  consider  this  statute. 

It  is  next  contended  that  the  power  vested  in  Brinton, 
the  trustee  named  in  the  will,  terminated  with  his  death, 
and  that  the  trust  expired  with  his  death.    The  assump- 
tion seems  to  be  that,  the  trust  having  ex- 
•g^mSt  of"*"     pired,  the  estate  created  in  Joseph  and  Wil- 
of  truBtee:         liam  expired  also;  that   the   whole   estate 

passed  directly  to  the  heirs,  independent  of 
any  provision  of  the  will;  that  no  power  passed  to  Peterson, 
under  his  appointment  as  trustee^  to  miake  a  sale  of  the 
property,  and  no  power  to  carry  out  any  provision  of  the 
will.    This  is  only  argumentative,  however,  from  what  is 
said  by  this  court  in  Feaster  v,  Fagan,  135  Iowa  633,  635 ; 
but  we  find  nothing  in  that  case  to  support  this  contention. 
It  was  the  purpose  and  intent  of  the  testator  to  create 
a  trust.     The  will  itself  defined  and  limited  the  trust.    It 
named  Brinton  as  the  one  designated  by  him  to  carry  out 
the  trust.     There  is  nothing  in  the  will  to  indicate  that 
special  trust  or  confidence  was  imposed  by  the  testator  in 
Brinton.    The  duties  of  the  trustee  were  fully  defined.    On 
Brinton^s  death,  the  trust  remained.    The  power  lay  in  the 
court  to  preserve  the  trust;  to  see  that  the  purposes  of  the 
testator  were  carried  out.    To  this  end,  Peterson  was  ap- 
pointed to  execute  the  trust,  in  accordance  with  the  terms 
of  the  will.    No  discretionary  power  vested  in  Brinton.    No 
discretionary  power  passed  to  Peterson.    On  Peterson's  ap- 
pointment, his  duties  were  defined  and  limited  by  the  will 
itself;  and  we  think,  therefore,  he  became  vested  with  all 

Vol.   184  lA.— 19 


290    State  C.  S.  Bk.  v.  St.  P.  F.  &  M.  Ins.  Co.    [184  Iowa 

the  power  of  a  trustee  in  the  management  of  the  trust  es- 
tate, limited  and  defined  by  the  will  itself  that  created  the 
trust  As  bearing  upon  this  question,  see  Feaster  v.  Fagan, 
135  Iowa  633,  in  which  it  was  held  that,  where  the  power 
to  Bell  was  not  left  discretionary, — was  not  in  the  nature 
of  a  personal  trust, — but  its  exercise  was  absolutely  essen- 
tial to  the  carrying  out  of  the  provisions  of  the  will, — that 
power  passed  to  one  substituted  in  place  of  the  one  named 
in  the  will  as  trustee  or  executor.  Boland  v.  Tiema/y,  118 
Iowa  59 ;  Sherlock  v,  Thompson,  167  Iowa  1. 

There  is  nothing  in  Hosely  v.  ShUlmgkuw,  176  Iowa 
106,  that  contravenes  anything  that  we  have  said  in  this 
case. 

On  the  whole  record,  we  are  satisfied  with  the  action  of 
the  court  in  denying  partition  in  this  case,  and  its  action  is, 
therefore, — Affirmed. 

Preston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


State  Central  Savings  Bank,  Appellee,  v.  St.  Paul  Fire 
&  Marine  Insurance  Company,  Appellant. 

INST7BAN0E:     Forfeiture  of  Policy— <niaiige  of  Title— SulMMgnent 

1  Beceipt  of  Premiums.    Change  of  title,  in  violation  of  the  terms 

of  the  policy,  will  not  forfeit  the  policy,  when  the  ineurer  re- 
ceives   and    retains    subsequently    maturing    premiums,    witli 

knowledge  of  the  forbidden  conveyance. 

INSUBA17CE:     Forfeitare  of  Policy— Incumbraucfr— Hew  Mortgaipe 

2  Supplanting  Old  Mortgage.  A  policy  issued  with  knowledge  of 
an  existing  mortgage  on  the  property  is  not  rendered  Invalid 
by  the  subsequent  execution  of  a  new  mortgage  for  the  8ole 
purpose  of  taking  up  the  old  and  pre-existing  mortgage. 

SVTOiaXOE:     Parol  as  Affecting  WrltUig—Thlxd  Parties    Be»l  IVa- 

3  ture  and  Purpose  of  Writing.  A  first  mortgage  holder,  to  whom 
a  policy  of  insurance  on  the  mortgaged  property  is  payable, 
may,  In  avoidance  of  a  plea  that  a  second  and  subsequent  mort- 
gage between  a  buyer  and  a  seller  of  the  insured  property 
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worked  a  forfeiture  of  the  policy,  show,  by  oral  testimony,  that 
snch  seoond  mortgage  was  executed  for  the  sole  purpose  of  sub- 
stituting the  same  for  the  first  mortgage. 

AflSIONMBNTS:     Seauisltes  and  Validity— Oral  Assigmnsnts.    An 
4     oral  assignment  of  a  policy  of  iuBurance  is  valid. 

AppetU  from  Lee  Distriot  Court. — ^W.  S.  Hamilton,  Judge. 

July  1,  1918. 

Behbarino  Dbnibd  Ssptdmbbb  20;  1918. 

Action  by  a  mortgagee  on  a  policy  of  insuraiice  Opin- 
ion states  the  facts.  Verdict  and  judgment  for  the  plain- 
tiflf.     Defendant  appeals. — Affirmed. 

W.  (7.  Howell  and  Sullivan  d  SulUvan,  for  appellant. 

I/.  J,  Montgomery  and  HoUingsworth  d  Blood,  for  ap- 
pellee. 

F*BB  Curiam. — This  action  is  to  recover  upon  a  policy 
of  fire  insurance  originally  issued  to  one  A.  S.  Strickler,  and, 
by  endorsement  on  the  policy,  made  payable  to  the  plaintiff, 

State  Central  Savings  Bank,  mortgagee,  as 
forfeiture  of        its  (interests  may  apx)ear,   subject,  never- 

POllCT  Z 

Chance  of  theless,  to  all  the  conditions  of  the  policv. 

title:  subse-  ^/  ,  "^         * 

qp^treceipt  The  property  insured  was  burned  on 

of  premlmiie.  «.      &       « 

the  23d  day  of  October,  1914.  The  prop* 
erty,  at  the  time  it  was  burned,  considerably  exceeded  in 
▼alne  the  amount  of  the  policy.  The  action  is  brought  by 
the  Central  Savings  Bank,  as  mortgagee,  to  recover  the 
amount  of  its  interest  as  mortgagee  in  the  property.  The 
policy  was  issued  on  the  15th  day  of  July,  1912.  The 
amount  of  the  policy  was  f2,000;  the  form  of  the  policy, 
''The  Iowa  Standard  Fire  Insurance  Policy."  The  amount 
of  the  mortgages  held  by  the  plaintiff  at  the  time  of  the 
loss  was  far  in  excess  of  the  amount  named  in  the  policy. 
The  plaintiff  held  mortgages  on  the  property  as  follows: 
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One  for  |3,198.63,  made  and  executed  July  27,  1911,  by  A.  S. 
and  Anna  G.  Strickler  to  Henry  Strickler,  and  by  Henry 
Strickler  assigned  to  plaintiff,  by  written  assignment,  on 
July  27,  1911.  One  mortgage  for  $3,000,  dated  May  19, 
1906,  given  by  Henry  Strickler  and  wife,  Mary  Belle  Strick- 
ler, and  A.  S.  Strickler  and  wife,  to  Kellogg  Birge  Compa- 
ny, assigned  by  Kellogg-Birge  Company  to  Lucy  K.  Birge 
by  written  assignment,  and  by  her  assigned  to  Kate  B.  Elder 
by  written  assignment,  and  by  her  assigned  to  the  plaintiff 
on  the  20th  day  of  May,  1907. . 

It  is  conceded  that  these  mortgages  were  on  the  land 
at  the  time  the  policy  was  issued,  and  were  held  by  the 
plaintiff  bank  at  that  time,  and  at  the  time  the  fire  oc- 
curred, and  were  unsatisfied.  We  think  the  record  shows 
a  right  in  the  plaintiff  to  recover,  unless  defeated  by  the 
matters  urged  by  the  defendant  to  which  we  call  attention. 

It  is  provided  in  the  policy  that,  unless  otherwise  pro- 
vided by  agreement,  this  policy  shall  be  void: 

"If  any  change  other  than  by  death  of  the  insured, 
whether  by  legal  proceedings,  judgment,  voluntary  act  of  the 
insured  or  otherwise,  takes  place  in  the  interest,  title,  pos- 
session or  use  of  the  subject  of  insurance,  if  such  change 
in  possession  or  use  makes  the  risk  more  hazardous;  or 

"If  the  subject  of  insurance  or  a  part  thereof  (as  to 
the  part  so  encumbered)  be  or  become  encumbered  by  lien, 
mortgage  or  otherwise  created  by  voluntary  act  of  the  in- 
sured, or  within  his  c^trol." 

The  contention  of  the  defendant  is  that  these  conditions 
of  the  policy  were  violated,  and  by  such  violation  all  rights 
under  the  policy  became  forfeited.  The  violation  charged  is 
this :  That,  on  the  30th  day  of  December,  1913,  without  the 
knowledge  or  consent  of  the  company,  the  insured,  A.  S. 
Strickler,  conveyed  the  insured  property,  by  warranty  deed, 
to  one  D.  H.  Sage ;  that  said  sale  and  transfer  were  Without 
the  knowledge  or  consent  of  this  defendant;  further,  that,  on 


Sept  1918]  State  C.  S.  Bk.  V.  St.  P.  P.&M,  In&.  C6.  29S 

the  6th  day  of  June,  1^14,  D.  H.  Sage  conveyed  the  prop- 
erty by  warranty  deed  to  W.  L.  Henkle,  withoat  the  knowl- 
edge or  consent  of  this  defendant;  and  that,  by  reaaon 
thereof,  the  x>olicy  became  void,  and  was  and  is  of  no  force 
and  effect.  Further,  the  defendant  says  that,  on  the  18th 
day  of  September,  1914,  W.  L.  Henkle  mortgaged  the  insured 
premises  to  the  said  D.  H.  Sage  to  secure  the  sum  of  |6,000, 
and  that  said  mortgaging  and  encnmbrancing  of  said  prop- 
erty were  without  the  knowledge  or  consent  of  this  defend- 
ant, and  that,  by  reason  thereof,  said  policy  became  void, 
and  is  and  was  of  no  force  and  effect,  and'  this  defendant 
IS  in  no  manner  indebted  to  the  plaintiff  in  this  case,  or  to 
any  other  person,  because  of  the  issuance  of  the  policy. 

Defendant  further  says  that,  when  the  morl^dge  clause 
nnder  which  plaintiff  claims  was  attached  to  the  policy,  and 
the  plaintiff  accepted  the  same,  the  plaintiff  became  bound 
by  all  the  term«,  conditions,  and  provisions  of  the  policy, 
the  same  as  if  the  said  policy  had  been  issued  to  the  plain- 
tiff as  the  original  insured;  that  it  was  provided  in  said 
policy  as  follows: 

"If,  with  the  consent  of  this  company,  an  interest  under 
this  policy  shall  exist  in  favor  of  a  mlortgagee  ot  of  any  per- 
son or  corporation  having  an  interest  in  the  subject  of  in- 
surance, other  than  the  interest  of  the  assured  as  described 
herein,  the  provisions  and  conditions  herein  contained  shall 
apply  in  the  manner  expressed  in  such  provisions  and  con- 
ditions of  insurance  relating  to  such  interest  as  shall  be 
agreed  upon  by  the  company." 

It  is  further  provided  in  the  policy  that,  unless  other- 
wise provided  by  agreement  of  this  company,  this  policy 
shall  be  void  if  the  policy  be  assigned  before  loss. 

The  defendant  states  the  fact  to  be  that  D.  HL  Sage, 
irtio  pretended  to  have  an  interest  in  said  policy,  made  a 
pretended  assignment  of  the  policy  to  W.  L.  Henkle  on  the 
18th  day  of  Septetuber,  1914.    The  defendant  denies  that 
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Sage  had  any  interest  in  the  policy  at  the  time  he  aasigned, 
and,  therefore,  denies  that  Henkle  acquired  any  rights  in 
the  policy  froim  the  assignment  from  Sage;  further  says 
that,  whether  the  assignment  would  otherwise  be  valid  or 
not,  the  defendant  never  consented*  to  said  assignment. 

The  plaintiff,  replying  to  these  matters  allied  by  the 
defendant,  says :  That  the  mortgage  from  Henkle  to  Sage, 
the  {6,000  mortgage  referred  to  by  the  defendant  in  its  an- 
swer, dated  September  18,  1914,  did  not  constitute  a  mort- 
gage or  incumibrance  upon  the  property  until  it  passed  into 
the  hands  of  the  plaintiff;  that  the  mortgage  was  executed 
by  Henkle  to  Sage,  and  placed  in  the  hands  of  Sage,  as  agent, 
to  negotiate,  and  for  the  sole  purpose  of  carrying  out  an 
agreement  and  understanding  between  Henkle  and  Sage  that 
Sage  would  procure  a  loan  for  f  6,000  on  the  property,  which 
loan,  when  obtained,  should  be  applied  in  the  discharge  of 
the  incumbrance  already  on  the  property  then  held  by  the 
plaintiff;  that  Sage  took  the  mortgage  as  a  nominal  mort- 
gagee, and  as  agent  and  trustee  for  Henkle,  for  the  purpose 
of  negotiating  the  loan  and  taking  up  the  then  existing  in- 
oumbrance  upon  the  land  held  by  the  plaintiff ;  that,  in  pur- 
suance of  said  agreement  and  understanding,  Sage  did  ne- 
gotiate said  mx>rtgage  to  the  plaintiff;  that,  prior  to  the 
negotiation  to  the  plaintiff,  it  did  not  constitute  a  lien  upon 
the  land,  nor  was  it  an  incumbrance,  nor  a  valid  and  subsist- 
ing mortgage  upon  the  premises,  and  was  not  such  until  re- 
ceived by  the  plaintiff;  and  that  the  delivery  to  Sage  was 
in  pursuance  of  the  understanding  and  an  intention  on  the 
part  of  Henkle  and  Sage  that  it  should  not  constitute  a 
mortgage  until  negotiated;  and  that,  pursuant  to  said  iu- 
tention,  S€ige  transferred  it  to  the  plaintiff;  and  that  the 
same  was  received  by  the  plaintiff  only  conditionally ;  that 
the  condition  upon  which  said  mortgage  was  received  by  the 
plaintiff  was  that  it  should  be  taken  in  lieu  of  and  as  a  sub- 
stitute for  the  mortgages  already  existing  upon  said  land. 
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and  the  old  mor1^;a^^  were  to  be  ccmcelled  and  surrendered 
in  consideration  of  this  new  mortgage;  and  that  this  is  all 
that  was  done  in  respect  to  this  mortgage  involved  in  this 
controversy.  Plaintiff  further  replies  and  says  that,  before 
the  payment  of  the  last  premium  ux>on  the  policy,  the  de- 
f»idant  had  knowledge  that  the  premises  had  been  trans- 
ferred to  Henkle,  and  that  Bienkle  had  purchased  the  same ; 
and,  with  knowledge  that  Henkle  desired  to  continue  the 
policy^  the  defendant  collected  and  received,  and  has  since 
retained,  the  premium  falling  due  on  said  policy  after  said 
conveyance  to  Henkle;  that  the  defendant  has,  therefore, 
consented  to  said  change  of  title,  and  to  the  transfer  of  said 
insurance  policy  to  Henkle,  and  has  waived  any  right  to  ob- 
ject thereto. 

Upon  the  issues  thus  presented,  the  cause  was  tried  tu 
a  jury,  and  a  verdict  returned  for  the  plaintiff.  Ju4gincnt 
being  Altered  upon  the  verdict,  defendant  appeals. 

It  appears  that  A.  S.  Striokler  was  the  owner  of  this 
property  at  the  time  the  policy  was  issued ;  that  the  property 
was  incumbered  by  the  two  mortgages  hereinbefore  referred 
to;  that  subsequently,  Strickler  conveyed  the  property  to 
one  Augustine;  that  Augustine  conveyed'  to  one  Henderson, 
and  HIenderson  conveyed  to  Sage,  and  Sage  to  Henkle. 

Tlie  complaint  of  the  defendant  is  that  Strickler  con- 
veyed this  property  to  Sage  and  transferred  the  title  with- 
out the  knowledge  and  consent  of  the  defendant,  and  that 
Sage  conveyed  the  property  to  one  Henkle,  and  that  both 
conveyances  were  without  the  knowledge  and  consent  of  the 
defendant;  that  this  constituted  such  a  change  in  the  in- 
terest and  title  of  the  property  as  voided  the  policy,  under 
the  provision  of  the  policy  hereinbefore  set  out. 

We  may  concede  this,  and  that  the  effect  of  these  con^ 
veyances  would  be  to  defeat  recovery  on  the  policy,  if  it 
were  not  for  the  titcts  pleaded  by  the  plaintiff  in  its  reply, 
to  wit:  that,  after  Henkle  had  obtained  the  property  by 
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purchaise,  he  came  to  the  company  and  expressed  a  desire  to 
continue  the  policy  upon  the  proi)erty ;  that  defendant  then 
had  or  then  received  full  notice,  and  had  knowledge  that 
he  (Henkle)  had  purchased  the  property  and  was  the  owner 
thereof;  that  the  defendant  consented  to  this  request  by  re- 

• 

ceiving  the  premium  due  on  the  jwlicy  from  Henkle,  for 
the  purpose  of  so  continuing  the  insurance.    Now,  it  is 
true  that  there  is  a  controversy  in  the  evidence  touching 
this  question,  but  there  was  evidence  sufficient  to  justify 
the  jury  in  finding  that  this  premium  was  paid  to  and  re- 
ceived by  the  company,  with  knowledge  of  the  transfer,  and 
with  knowledge  of  the  fax^t  that  Henkle,  as  owner,  desired 
to  continue  the  policy  in  force  upon  the  properly,  and  paid 
the  premium  for  that  purpose.    The  effect  of  this  would  be 
to  continue  the  policy  as  a  contract  of  indemnity.    See  EUis 
V.  Cofmoil  Bluff9  Ins.  Co.,  64  Iowa  507.    The  forfeiture 
clause  was  for  the  benefit  of  the  defendant,  to  protect  it 
against  the  moral  hazards  which  arise  or  may  arise  in  the 
ownership  of  the  thing  insured.    There  are  both  physical  and 
moral  hazards  in  these  risks.    The  company  has  a  right  to 
say  in  its  policy  that  any  change  in  the  ownership,  though 
not  increasing  the  physical  risk,  may  involve  moral  hazard 
in  the  risk  assumed;  and  this  fact  is  recognized  by  the 
courts.    Therefore,   change  of  ownership,   when   provided 
against  in  the  x>olicy,  may  defeat  the  rights  of  the  assured, 
or  any  assignee  of  the  policy.    But  that  is  a  right  which 
the  defendant  reserves  in  its  policy.     It  mlay  consent  to 
carry  the  risk,  even  with  the  added  moral  hazard;  and 
when  it  knows  that  the  title  to  the  property  has  changed,  it 
may,  if  it  elects,  continue  the  insurance  upon  the  property 
thereafter,  or  it  may  insist  upon  the  strict  terms  of  its  pol- 
icy.    If,  with  knowledge  of  the  fact  that  the  title  to  the 
property  has  changed,  it  receives  the  premium  stipulated  for 
in  the  i)olicy,  it  thereby  elects  to  continue  the  policy,  witli 
whatever  moral  hazard  may  attach  to  change  of  ownership. 
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The  change  of  title  to  property  does  BOt  affect  the  physical 
character  of  the  risk.  It  is  recognized,  however,  that  the 
physical  property  is  safer  from  hazards  of  this  kind  when 
owned  by  one  person  rather  than  another,  and  the  company 
has  a  right  to  limit  its  risk  to  the  then  owner  of  the  prop- 
erty, unless  it  consents  to  change  of  ownership. 

The  evidence  here  is  not  strong,  but  is  sufficient  to  jus- 
tify the  jury  in  saying  that  the  defendant,  when  it  received 
the  payment,  had  full  knowledge  of  the  fact  that  the  title 
had  passed  from  Strickler,  through  Sage,  to  Henkle.  The 
I^al  effect  of  receiving  this  payment,  with  knowledge  of  the 
change  of  ownership,  was  to  waive  its  claim  of  added  moral 
hazard,  and  was,  in  legal  effect,  an  agreement  to  continue 
the  policy  in  force  under  the  changed  conditions.  It  would 
be  profitless  for  us  to  set  out  the  evidence  that  was  offered 
on  this  xx>int.  It  is  sufficient  to  say  that  it  made  a  jury 
question,  and  the  jury  found  for  the  plaintiff  upon  the  issiQes. 

Some  question  is  made  that  the  court,  in  its  instruct 
tions  to  the  jury,  did  not  touch  upon  the  fact  of  the  con- 
veyance from  Strickler  to  Sage  as  invalidating  the  policy. 
In  our  view  of  the  case,  this  was  not  necessary.  There  was 
a  change  in  ownership,  a  change  to  which  the  defendant  had 
a  right  to  object,  under  the  terms  of  its  policy ;  and  it  had 
a  right  to  withdraw  from  any  further  obligation  to  maintain 
the  insurance  on  the  property,  upon  knowledge  of  that  fact. 
Bnt,  with  knowledge  of  the  fact  that  title  had  changed,  and 
passed  out  to  Strickler,  the  original  owner,  they  elected  to 
take  the  premium,  and  have  ever  since  retained  it ;  and,  by  so 
taking  the  premSum,  they  must  be  held  to  have  elected  to 
continue  the  insurance  as  originally  written.  See,  upon 
this  point,  Padrnos  v.  Century  Fire  Ins,  Co.,  142  Iowa  199. 

It  is  next  contended  that  the  policy  was  forfeited  in 
that  it  was  violated  by  the  added  incumbrance  placed  upon 
it,  without  the  knowledge  or  consent  of  the  defendant.    The 
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added    incumbrance,    like    the    conveyance, 

**  f?rfeitw*of        affected  only  the  moral  hazard.    There  was 

E^Se':^Sw"'     a  mortgage  on    the    property    before   this 

SaS5n|*oid^"     $6,000  mortgage,  complained  of,  was  made. 

The  property  was  subject  to  these  prior 
mortgages.  If  the  plaintiff's  testimony  is  believed, — and  it 
certainly  was,  by  the  jury,— this  f 6,000  mortgage,  executed 
by  Henkle  to  Sage,  was  simply  for  the  purpose  of  taking 
up  the  burden  that  already  rested  upon  the  property  in  the 
other  mortgages  in  the  hands  of  the  plaintiff  company. 
Without  setting  out  the  testimony,  it  is  apparent  to  us  that 
the  jury  could  have  well  said  that  the  moral  hazard  was 
not  increased ;  that  the  purpose  in  executing  this  mortgage 
was  simply  to  substitute  it  in  the  hands  of  the  plaintiff 
bank  for  the  other  miortgages  that  were  on  the  property  at 
the  time  the  policy  was  issued.  This  in  no  way  affected 
the  hazard.  Whenever  this  mortgage  passed  into  the  hands 
of  the  plaintiff  company  and  became  effectual  as  a  mort- 
gage, it  was,  under  the  agreement  of  the  parties,  substi- 
tuted for  the  lien  created  by  the  former  mortgage,  and  could 
not,  under  the  agreement^  become  effectual  as  a  lien  upon 
the  property,  exc^t  by  the  cancellation  of  these  mortgages 
that  already  rested  on  the  property.  By  the  execution  of 
this  mortgage,  there  was  no  increase  of  either  the  physical 
or  moral  hazard  on  the  property;  and,  therefore,  it  could 
not  increase  or  in  the  least  degree  affect  the  burden  as- 
sumed by  the  defendants  in  the  issuing  of  the  policy.  Though 
executed  to  Sage,  the  evidence  shows,  or  tends  to  show,  that 
it  was  placed  by  Henkle  in  Sage's  hands  simply  as  trustee, 
to  n^otiate  it  for  Henkle;  that  it  never  became,  in  the 
hands  of  Sage,  a  valid  and  subsisting  lien  upon  the  prof>- 
erty.  It  only  became  such  when  transferred  to  the  plaintiff, 
as  a  substitute  for  and  to  take  the  place  of  the  mortgages 
already  on  the  property  protected  by  the  policy.  The  mere 
fpict  that  the  mortgage  on  its  face  ran  to  Sage,  the  mere  fact 
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that  it  purports  a  consideration  passing  from  Sage  to  Hen- 
kle,  does  not  estop  this  plaintiff  to  show  the  fact  that  Sage 
flimply  held  it  in  trust  for  a  specific  purpose;  that  no  title 
in  fact  x>as8ed  to  Sage,  save  for  the  purposes  for  which  it 
was  delivered  to  him :  to  wit,  to  be  a  substitute  for  the  mort- 
gages upon  the  property  to  protect  which  the  policy  was 
made. 

In  Cone  v.  Century  Fire  Ins.  Co.,  139  Iowa  205,  it  was 
held  that,  if  the  mortgage  did  not  affect  any  interest  in  the 
property,  and  could  not  have  been  enforced,  the  moral  haz- 
ard was  not  increased. 

"The  incumbrance  to  avoid  a  policy  muet  be  valid,  not 
merely  nominal,  and  such  as  would  have  a  tendency  to  cre- 
ate or  increase  temptation  or  motive  for  the  destruction  of 
the  property,  or  decreajse  the  owner's  interest  in  guarding 
and  preserviujg  it" 

See,  also,  Russell  v.  Cedar  Rapids  Ins.  Co.y  71  Iowa  69 ; 
Weigen  v.  CoumcU  Bluffs  Ins.  Co.,  104  Iowa  410. 

These  provisions  of  the  policy  are  intended  for  the  pro- 
tection of  the  company  against  increased  hazard,  whether 
moral  or  physical;  and  this  purpose  is  recognized  by  the 
courts,  as  indicated  in  the  authorities  above.  Of  course, 
%.  smmcB :  ^^^    incumbrancing    of    property    against 

Sij[jriittii« :  provisions  such  as  we  have  here  is,  prima 
rad  uLtore  '  jocie,  to  avoid  the  policy.  But  the  facts 
writins.  attending  their  execution  are  open  to  in- 

quiry; and  where  it  is  made  to  appear  affirmatively  that 
the  transaction  resulted  only  in  a  change  in  the  form  of  the 
security,  and  that  neither  the  moral  nor  the  physical  hazard 
is  increased  by  the  act  complained  of,  it  ought  not  to  be 
held  as  invalidating  the  policy.  As  said  in  Ayres  v.  Hart- 
ford Fire  Ins.  Go.y  17  Iowa  176 : 

"The  object  of  the  insurance  company,  by  this  clause,  is 
that  the  interest  shall  not  change  so  that  the  assured  shall 
have  a  greater  temptation  or  motive  to  bum  the  property, 
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or  less  interest  and  watchfulness  in  guarding  and  preserving 
it  from  destruction  by  fire.  Any  chai^ge  in  or  transfer  of 
the  interest  of  the  assured  in  the  property  of  a  nature  cal- 
culated to  have  this  effect,  is  in  violation  of  the  policy. 
But  if  the  real  ownership  remains  the  same,  if  there  is  no 
change  in  the  fact  of  title,  but  only  in  the  evidence  of  it, 
and  if  this  latter  change  is  merely  nominal,  and  not  of  a 
nature  calculated  to  increase  the  motive  to  burn,  or  dimin- 
ish the  motive  to  guard  the  property  from  loss  by  fire,  the 
policy  is  not  violated.'* 

We  think  that,  under  the  record  made  here,  there  was 
no  such  incumbrance  of  the  property  as  violated  the  spirit 
and  purpose  against  which  the  forfeiture  clause  was  in- 
tended to  operate. 

Some  contention  is  made  by  the  defendant  that  there 
was  no  proper  assignment  of  the  policy  to  Henkle.  Tech- 
nically, this  probably  is  true.  There  was  no  written  as- 
signment ;  but  the  jury  could  well  find  that, 

*'  MttSftM^d     ^^  ^^^  *™^  ^^  ^^®  conveyance  to  Henkle,  it 
]222SenS*'     was  undjerstood  and  agreed  between  Sage 

and  Henkle  that  the  policy  should  pass  to 
Henkle  with  the  property.  There  is  sudi  a  thing  recog- 
nized in  law  as  an  oral  assignment  of  a  written  instrument. 
It  clearly  was  the  intention  of  these  parties  that  Henkle 
should  become  invested  with  all  the  rights  under  the  pol- 
icy, upon  the  purchase  of  the  property.  The  defendant 
was  informed  that  Henkle  desired  to  continue  in  force 
the  policy  upon  the  property,  as  originally  written.  To 
this  end,  Henkle  paid  the  premium  on  the  policy,  for  the 
purpose  of  maintaining  the  int^rity  of  the  policy  as  orig- 
inally written.  This  fact  could  not  have  beeA  unknown  to 
the  defendant.  It  received  the  premium,  and  has  ever  since 
retained  it.  We  think  it  is  not  in  a  x>osition  to  assert  the 
claim  thus  urged  against  the  policy  and  its  validity.  Even 
if  there  were  no  assignment  of  the  policy,  it  would  still  be 
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good,  so  far  as  the  rights  of  this  plaintiff  are  concerned. 
Bnt  we  think  the  jury  could  well  have  said,  under  this  rec- 
ord, that  there  was  an  oral  afissgnment  of  the  policy  to  Hen- 
kle;  that  defendant  recognized  Hfenkle's  desire  to  continue 
the  policy  in  force  upon  the  property:  that  it  accepted  the 
premium,  knowing  Henkle's  purpose  in  paying  the  premium, 
and  knowing  Henkle's  relationship  to  the  property  at  the 
time.  The  effect  of  it  was  to  continue  the  policy  upon  the 
property  after  Henkle's  purchase  of  it,  with  all  the  indem- 
nity that  the  policy  gave.  The  effect  of  the  transaction  was 
to  preserve  the  integrity  of  the  policy  in  favor  of  Henkle 
and  these  plaintiffs,  and  we  see  no  ground  for  relief  to  the 
defendant  upon  this  contention.  Whatever  the  contention 
may  be,  the  policy  was  surely  kept  alive  for  the  benefit  of 
these  plaintiffs. 

Upon  the  whole  record,  we  think  the  verdict  of  the  jury 
does  substantial  justice  between  the  parties;  and,  upon  the 
whole  record,  the  defendant  has  had  a  fair  and  impartial 
trial. 

The  defendant  assigned  twenty-five  errors  alleged  to 
have  been  committed  by  the  trial  court  during  the  progress 
of  the  trial.  We  have  examined  these  with  care;  and,  with- 
out entering  upon  a  detailed  discussion  of  them,  we  have  to 
say  that  we  find  no  error  prejudicial  to  the  rights  of  the  de- 
fendant upon  the  issues  tendered,  under  the  record  made. 

Since  we  find  no  ground  for  interfering  with  the  action 
of  the  district  court,  the  cause  is — Affirmed. 

Peeston,  C.  J.,  Ladd,  Evans,  Gaynor,  and  Salinger, 
J  J.,  concur. 


AuKiA   Straight,  Administratrix,  Appellant,  v.  American 

liiFD  Insurance  Company,  Appellee. 

INSUBAKCE:     The  Contract  In  General— IsBuance.     The  prepara- 
1    lion  of  a  policy  of  insurance,  blanJc  as  tx>  date  and  signature. 
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and  tteld  by  the  insurer  pending  «n  investieation  of  the  appli- 
cation, does  not  constitute  the  iseiuince  of  a  policy. 

EVIDENCE:     PresnoptlonB— Destrnctton  of  Evideace.    The  burden 

2    of  proof  to  show  the  due  execution  of  an  instrument  is  not  met 

by  evidence  that  the  one  alleged  to  have  executed  it  had  in  his 

possession  an  instrument  of  the  nature  alleged,  and  voluntarily 

destroyed  it.    So  held  as  to  an  Insurance  policy. 

EVIDBNOE:      Presumptions^Miist    Yield    to    PosltlTe    Testimony. 
8    Principle  recognized  that  presumptions  must  yield  to  positive 
and  unimpeached  testimony  to  the  contrary. 

Appeal  from  PiQlk  District  Court. — Lawrence  DbQrafp, 

Judge. 

June  24, 1918. 

Rehearing  Denied  September  20,  1918. 

Action  at  law  to  recover  upon  an  alleged  contract  of 
life  insurance.  Tbere  was  a  directed  verdict  and  judgmmt 
for  the  defendant,  and  plaintiiP^  appeals. — Affirmed. 

Keithley  d  Bump,  for  appellant 

E.  B.  Evans  and  Hallonm  d  Starkeyy  for  appelliee. 

Weaver,  J. — On  the  21gt  day  of  January,  1915,  Willia 
A.  Straight,  living  at  the  town  of  Auburn,  in  Sac  Ckwmty, 
Iowa,  made  application  to  the  defendant  company,  through 

one  of  its  agents,  for  a  policy  of  life  insuiv 
1.  ivBUftANCT :        ance  in  the  sum  of  $10,000,  and  made  ad- 

the  contract  ^     '        ' 

iousen^rai:         vance  payment,  in  cash  and  note,  of  the 

first  year's  premium;  On  January  SI,  1915, 
ten  days  after  the  date  of  the  application,  and  before  any 
policy  had  been  delivered  to  him,  Straight  died.  This  ac- 
tion is  brought  to  recover  the  amount  of  the  contemplated 
insurance.  The  petition  alleges,  first,  that  the  policy  was 
issued  and  became  a  valid  and  binding  contract,  but  the  in- 
strument itself  had  not  been  delivered  into  the  hands  of 
the  insured.    Stating  plaintiff's  case  in  another  count,  it  is 
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allied  that,  the  application  having  been  made,  it  became 
the  doty  of  the  company  to  act  thereon  with  reasonable 
promptness,  but  it  negligently  and  unreasonably  failed  so  to 
do;  that,  had  the  company  and  their  officers  performed  their 
duty  in  this  respect,  the  policy  would  have  been  issued  and 
delivered  in  the  lifetime  of  the  applicant,  and  the  contract 
of  insurance  would  have  been  complete,  or,  if  rejected,  he 
would  have  had  opportunity  to  obtain  equivalent  insurance 
elsewhere.  The  defendant,  answering  the  claim  made  by  the 
plaintiff,  admits  the  making  of  the  application  of  insurance 
by  the  deceased,  and  that  he  paid  or  tendered  with  his  ap- 
plication cash  and  note  for  the  amount  of  the  premium,  but 
alleges  that  such  application  was  never  accepted  or  ap- 
proved, but  that  the  same  was  rejected,  on  February  5, 1915. 
For  a  further  answer,  it  is  alleged  that,  as  a  part  of  his  ap- 
plication for  insurance,  Straight  submitted  to  a  medical  ex- 
amination, in  the  course  of  which  he  was  asked,  ^'EBave  you 
ever  been  examined  for  insurance  without  receiving  a  pol- 
icy?" and  to  said  inquiry,  he  answered,  "No."  This  state- 
ment, defendant  alleges,  though  warranted  by  the  applicant 
to  be  true,  was  false;  for  that  said  Straight  on  July  13, 
1914,  did  make  application  for  insurance  to  the  Central  life 
Assurance  Society  of  the  United  States,  which  company  re- 
jected the  application  and  declined  to  issue  a  polipy  thereon. 
In  another  count,  a  similar  defense  is  pleaded,  charging  that 
said  answer  by  the  applicant  was  also  false;  for  that,  on  or 
about  the  month  of  July,  1914,  Straight  made  application 
for  life  insurance  to  the  Prairie  Life  Insurance  Company  of 
Omaha,  which  application  was  also  rejected,  and  no  policy 
was  issiued  thereon;  and  that,  because  of  such  false  repre- 
sentation and  warranty,  plaintiff  is  not  entitled  to  recov^. 
At  the  close  of  the  testimony  for  the  respective  pcu^ies, 
the  court  sustained  the  defendant's  motion  for  a  directed  ver- 
dict, because  of  the  instifflcieney  of  the  evidence  to  sustain  a 
finding  in  plaintiff's  favor. 
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In  argument  to  this  court,  appellant  does  not  claim  to 
have  made  a  case  for  the  jury  on  the  ground  of  defendant's 
negligence  in  passing  upon  the  application,  but  rests  her 
demand  for  a  reversal  upon  the  ground  that  the  issuance  of  a 
policy  is  conceded,  or  that  the  evidence  of  its  issuance  is 
such  as  to  carry  that  question  to  the  jury.  If  this  point 
is  ruled  against  the  appellant,  as  we  think  it  must  be,  other 
questions  raised  and  argued  in  the  briefs  become  immate- 
rial, and  may  be  passed  without  discussion. 

Counsel  assert  and  reiterate  that  defendant  or  its  offi- 
cers  and  agents,  as  witnesses  on  the  trial,  admit  that  a  pol- 
icy was  issued.  But  this  is  a  mistake.  One  of  the  ex- 
pressed conditions  of  the  application  is  that  the  company 
shall  incur  no  liability  thereunder,  "until  it  has  been  re- 
ceived, approved,  the  policy  issued  thereon  by  thfe  company 
at  the  home  office,  and  the  premium  has  actually  been  paid 
to  and  accepted  by  the  company  or  its  authorized  agents 
during  my  lifetime  in  good  health."  Now,  whether  the  word 
"issued,"  as  here  employed,  is  held  to  mean  the  sendiilg  out 
or  delivery  of  the  duly  executed  instrument  to  the'  insured, 
or  to  someone  for  his  use,  or  whether  we  say  it  is  issued, 
within  the  meaning  of  the  application,  whenever  it  is  exe- 
cuted and  completed,  ready  for  delivery,  it  must  be  said  that 
the  plaintiff  has  failed  to  produce  any  testimony  pointing 
to  either  conclusion.  True,  it  is  not  denied  that  the  appli- 
cation was  made,  nor  that  payment  of  the  premium  was  re- 
ceived by  the  company  conditionally  upon  its  return  to  the 
applicant  if  no  policy  was  issued.  It  is  also  conceded  that  the 
applicant  submitted  to  the  usual  local  medical  examiners, 
and  it  may  be  inferred  that  their  report  thereon  was  favora- 
ble to  the  risk.  There  is  no  dispute  that  the  papers  were  re- 
ceived by  the  company  on  January  25,  1915,  and  that,  four 
days  later,  January  29,  1915,  Straight  became  very  sick,  and 
died  on  January  31,  1915.  There  is  no  scintilla  of  evidence 
that  any  policy  was  ever  sent  to  Straight  or  to  any  other  per- 
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son  for  him.  The  officers  and  agents  of  the,  company  unite  in 
testifying  that  the  application  had  not  been  passed  upon 
or  approved,  but  was  still  under  investigation  when  they 
received  the  news  of  Straight's  death.  The  testimony  on 
which  it  is  argued  that  a  policy  was,  in  fact,  issued,  or  at 
least  that  it  was  made  and  executed,  is  as  follows:  De- 
fendant's witnesses,  or  some  of  them,  testify  that  the  agent 
taking  the  application  was  urgent  in  asking  that  action  be 
had  thereon  promptly,  and  that,  to  facilitate  it,  the  policy 
writer  or  clerk  prepared  what  they  call  a  "skeleton  policy," 
which  was  placed  or  filed  with  the  other  papers  in  the  case, 
and  destroyed  when  the  application  was  finally  rejected. 
They  explain  or  describe  the  so-called  i^eleton  policy  as 
being  a  form  filled  out  and  ready  for  execution,  but  left 
without  date  or  signatures  until  the  application  should 
finally  be  approved.  It  also  appears  that,  immediately  be- 
low the  body  of  the  application,  there  werQ  stamped  the 

words,  "Issued Payable " 

There  is  also  in  evidence  a  book  or  record  kept  by  the 
company,  in  which  was  entered  a  Mst  of  applications  re- 
ceived, and  other  memioranda  relating  to  each,  with  a  final 
column,  in  which,  when  an  application  was  approved,  an 
entry  of  the  date  was  made,  or  if  not  approved,  there  was 
written  or  penciled  the  word  "rejected."  This  record  shows 
the  entry  of  Straight's  application,  and  in  the  final  column 
are  the  words,  "Bej.  Feb.  5,  1915."  This  entry  is  quite  ap- 
parently written  over  an  erasure  of  some  other  entry.  The 
matter  erased  is  not  now  decipherable,  and  the  change,  what- 
ever it  was,  is  not  explained.  The  defendant  shows,  with- 
out contradiction,  that,  when  the  application  was  received, 
the  matter  of  investigating  the  risk  was  referred  to  a  firm 
which  makes  a  specialty  of  such  business  for  insurance  com- 
panies, and  that  final  action  by  the  company  was  delayed 
for  a  report  of  such  investigation.  It  also  fairly  appears 
that  the  report  of  the  medical  examination  of  the  applicant 
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WBB,  In  due  course,  passed  over  to  Dr.  Kelleher,  who  was 
then  the  medical  director  of  the  company.  It  happened, 
however,  that,  at  this  same  time,  January  26,  1915,  a  med- 
ical board  was  organized,  and  succeeded  to  these  duties,  and 
Dr.  Kelleher  passed  this  application,  amiong  others,  to  said 
board.  The  members  of  this  board  testify,  without  contra- 
di<:^tion,  to  receiving  the  application,  and  that  it  had  not 
been  approved  at  the  time  information  was  received  of  the 
death  of  Straight;  the  delay,  if  we  understand  the  record, 
being  occasioned  in  waiting  for  receipt  of  a  report  of  the 
investigation  to  which  we  have  referred. 

Plaintiff  having  sued  upon  a  policy  of  insurance  the 
existence  and  issuance  of  which  are  denied,  the  burden  was 
upon  her  to  make  at  least  a  prima-facie  showing  of  the  truth 

of  her  averment.    No  witness  undertakes  to 
2.  BTiDfnrca :  say,  directly  or  indirectly,  that  a  policy  was 

elidSc^°"  ^*  *  ®^®^  executed,  or,  indeed,  that  the  applica- 
tion was  ever  accepted  or  approved.  Appel- 
lants say,  however,  that,  as  certain  unexplained  erasures  ap- 
pear in  the  defendant's  records,  and  as  defendant  admits 
the  destruction  of  the  "skeleton  policy,"  a  presumiption 
arises  that  the  evidence  thus  made  unobtainable  would,  if 
it  had  been  preserved,  sustain  the  claim  made  by  her.  The 
rule  so  invoked  is  one  of  ancient  origin,  and  is  undoubtedly 
sound  whenever  the  facts  call  for  its  application,  but  we 
think  no  precedent  goes  to  the  extent  here  claimed  for  it. 
The  presumption  which  the  law  recognizes  will  not  relieve 
the  plaintiff  from  making  a  prima-facie  case  by  evidence  in- 
dependent of  the  presumption.  That  is,  the  plaintiff  must 
offer  some  degree  of  proof  that  the  policy  on  which  she 
sues  was,  in  fact,  issued,  within  the  meaning  of  the  appli- 
cation ;  and  if  this  be  denied,  then,  doubtless,  the  voluntary 
destruction  of  the  paper  by  the  defendant  would  afford 
ground  for  a  presumption  that,  if  it  had  been  preserved 
and  produced  on  the  trial,  the  evidence  would  have  been  tm- 
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favorable  to  the  defense.  In  other  words,  the  chief  office 
or  Yalue  of  such  evidence  is  corroborative,  and  not  independ- 
ent or  aabstantive.  Stated  still  otherwise,  proof  or  admis- 
sion that  defendant  destroyed  a  paper,  or  a  form  of  policy, 
without  anything  more,  would  not  tend  to  show  nor  give 
rise  to  any  presumption  that  such  paper  was  a  duly  exe- 
cuted insurance  policy  or  contract.  Oage  v.  Parmelee,  87 
in.  329 ;  Stout  v.  Sands,  56  W.  Va.  663 ;  2  Wharton  on  Evi- 
Jence  (3d  Ed.),  Section  1268;  Patoh  v.  Protection  Lodge,  77 
Vt  294, 329 ;  Whitney  v.  Bobbins,  17  N.  J.  Eq.  360,  366.    Nor 

is  this  presumption  any  exception  to  the  geif- 

I  Sret^ttons :      ^^^^  1^^^  that  mere  presumptions  or  infer- 

^ti^B      ***     ences  of  fact  will  not  be  allowed  to  prevail 

"^'  against  the  clear,  unequivocal,  and  undis- 

!         puted  testimony  of  tinimipeached  witnesses,  testifying  of 

;         their  own  knowledge  to  the  material  facts. 

Tested  by  these  rules,  it  must  be  said  that  plaintiflf. 
failed  to  make  a  case  for  the  jury,  and  the  trial  court  right- 
i         ly  directed  a  va^ct  for  the  defendant. — Affirmed. 

I  Prbston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


Doba  Tribb^  Appellee,  v.  E^atharind  Singmastbr  et  al., 

Appellants. 

BA8TABDB:    Patenilty-~Oeiieral  and  Kotorloas  BecogniUon^Biibbe- 

1  qjamat  Deniala — ^Bffect.  General  and  notorious  recognition,  by  a 
putative  father,  of  the  paternity  of  an  Illegitimate  child,  may 
be  established  by  the  conduct  of  the  putative  father,  as  well  as 
by  his  wards;  and  such  recognition,  once  fully  established,  is 
not  overthrown  by  evidence  of  subsequent  denials  of  paternity. 
(Sec.  3385«  Code,  1897.) 

BVZKMSMOE:      Admlflilons — Settlememt    of    Bastardy    Frooeedings. 

2  Arguendo,  it  Is  ajiserted  that  the  act  of  a  defendant  In  bastardy 
proceedings,  in  making  a  financial  settlement  of  the  proceeding 
In  favor  of  complainant.  Is  a  persuasive  admission  of  the  pa^ 
temity  ef  the  child  in  (luestion. 
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BA8TABDS:  Pateniity — ^Evidexice— Gtoneral  Repute.  General  re- 
3  pute  throughout  a  neighborhood  and  among  the  family  of  a  pu- 
tative father  that  he  was  the  father  of  an  illegitimate  child, 
when  supplemented  by  substantive  facts  tending  to  show  that 
he  was  such  father,  in  fact,  is  admisBible  on  the  issue  of  pater- 
nity. 

Ajrpeal  from  Wdshinffton  District  Court. — ^John  F.  Talbott^ 

Judge. 

Mat  17,  1918. 

Rehearing  Denied  September  20, 1918. 

The  plaintiff  is  the  illegitimate  child  of  one  ThomaB 
Singmaster,  and  brings  this  action  to  establish  her  right  to 
participate  in  his  estate,  and  for  partition.  Decree  for  the 
plaintiff  in  the  court  below.  Defendants  appeal. — Affirmed. 

Mohkmd  d  KuMemeier  and  Eidher  d  Livingston,  for  ap- 
pellants. 

Hamilton  d  Beatty  and  (7.  C.  Hamilton,  for  appellee. 

Gaynor,  J. — ThomaB  Singmtaster  died  December  31, 
1915,  intestate.    He  was  a  married  man  at  the  time  of  his 
death,  and  left  surviving  him  the  defendant  Katharine  Sing- 
master,  his  wife,  and  the  other  defendants, 

1       RASTAIIDfl  * 

'  paternibr :'  s«b-  his  children.  He  was  possessed  of  a  large 
oOTition^  "f*^  estate  in  lands.  This  action  is  brought  to 
rabs^oent  partition  these  lands.   The  plaintiff  allies 

•^'^^  that  she  is  an  illegitimate  daughter,  and  as 

such,  is  entitled  to  an  undivided  interest  in  his  estate.  She 
claims  that  deceased  recognized  her  as  such,  and  that  such 
recognition  was  general  and.  notorious.  The  plaintiff  'was 
born  on  the  13th  day  of  April,  1889,  at  the  home  of  Samuel 
Singmaster,  the  father  of  Thomas.  Her  mother,  Mary  Rowe, 
was  an  unmarried  woman,  and  had,  for  a  number  of  years, 
worked  as  a  domestic  at  the  home  of  Samuel,  whose  fam- 
ily then  consisted  of  his  wife  and  his  son,  Thomas.    Thomas 
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was  then  an  nmnarried  man. '  Samuel  was  an  extensive 
farmer  and  stock  raiser,  farming  a  great  many  acres  of 
land,  and  employing  considerable  help  in  and  about  his 
business.  Plaintiff's  mother,  at  the  time  of  plaintiff's  birth, 
was  about  39  years  of  age.  Plaintiff  claims  under  the  proyi- 
sions  of  Section  3385  of  the  Code  of  1897,  which  provides : 

<<They  shall  inherit  from  the  father  when  the  paternity 
is  proven  during  his  life,  or  they  have  been  recognized  by 
him  as  his  children;  but  such  recognition  must  have  been 
general  and  notorious,  or  else  in  writing.^' 

Katharine  Singmaster,  who  was  the  wife  of  Thomas  at 
the  time  of  his  death,  admittedly  is  entitled  to  a  one-third 
interest  in  the  lands  sought  to  be  partitioned.  Mary  Eve, 
Margaret  Lillian,  and  Thomas  C.  Singmaster,  his  legitimate 
children,  are  entitled  to  equal  shares  of  the  balance  of  bii 
estate,  unless  plaintiff  has  established  her  claim  to  an  equal 
share  with  themi  in  the  estate  so  sought  to  be  partitioned. 
It  follows  that,  if  she  has  established  her  heirship,  she  is 
entitled  to  share  equally  with  the  other  children  of  Thomas 


This  presents  two  questions : 

(1)  Is  the  plaintiff,  Dora  Trier,  the  illegitimate  child 
of  Thomaa  Singmaster,  deceased? 

(2)  Did  Thomas  Singmaster  generally  and  notoriously 
recognize  her  as  his  child? 

Both  these  issues  were  determined  by  the  lower  court 
in  fayor  of  the  plaintiff,  and  the  defendants  appeal. 

These  questions  are  questions  of  fact,  to  be  determined 
from  the  record  before  us.  The  evidence  so  intermingles 
these  questions  that  the  answer  to  each  must  be  found  in  the 
whole  record. 

The  first  question  is  not  difficult  of  solution.  A  read- 
ing of  all  the  evidence  satisfies  us  that,  on  the  first  propo- 
sition, the  judgment  of  the  court  is  correct  The  evidence 
suppoarting  plaintiff's  claim  is^  in  substanoe,  as  follows: 
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The  plaintiff  is  the  child  of  one  Mary  Bowe,  and  was 
bom  April  13,  1889.  Mary  Bowe  was  living  at  Samuel 
Singmaster's,  at  the  time  the  plaintiff  was  bom.  Thomas 
was  living  there,  with  his  father  and  his  mother.  Mary 
was  a  domestic  in  the  home,  and  had  woriced  there  for  some 
years  prior  to  the  birth  of  the  child.  Th<Hnas  lived  with 
his  parents,  and  in  the  home  in  which  plaintiff's  mother 
worked,  during  all  the  time  she  worked  there,  and  was  un- 
married. Prior  to  plaintiff's  birth,  an  agreement  of  mar- 
riage existed  between  Mary  and  Thcnnas.  The  child  was 
born  in  the  home  of  Samuel  Singmaster.  The  child  and 
mother  were  eared  for  in  that  home  during  the  confinement, 
and  for  several  weeks  thereafter.  During  that  time,  and 
when  the  child  was  but  a  few  days  old,  Samuel  was  heard 
to  remark: 

^^ Without  any  doubt,  it  is  Tomf s  child;  but  it^s  human, 
and  we  have  to  take  care  of  it,  but  we  don't  know  what  to 
do  with  it." 

The  record  shows  that,  during  the  time  plaintiff's  moth- 
er was  confined  at  the  home  of  Samuel,  Thomas  virited  her 
in  her  room,  talked  marriage  with  her^  said  he  would  marry 
her  if  it  were  not  for  his  mother's  interference,  shed  copious 
tears,  kissed  plaintiff's  mother,  andl  recognized  the  child  as 
his.  Upon  recovering  from  her  confinement,  she  was  taken 
to  the  home  of  one  Mrs.  Diggs,  and  there  cared  for  by  Mrs. 
DiggB.  It  appears  that  she  was  taken  to  Mr&  Diggs  at 
the  request  of  Samuel  Singiaaster,  and  the  expenses  inci- 
dent to  her  care  at  this  home  were  paid  for  by  the  Sing- 
masters, — ^it  does  not  definitely  appear  whether  by  Samuel 
or  by  ThcHuas.  Plaintiff's  mother  testified  that  Thomas  is 
plaintiff's  father,  and  that,  after  the  child  was  bom,  Thomas 
still  declared  his  purpose  to  marry  her,  but  deferred  the  con- 
summation of  his  purpose  in  deference  to  his  mother's 
wishes  and  her  declared  opposition  to  such  union.  It  is 
aaggested  in  the  record  that  his  mother  desired  Thomas  to 
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marry  the  woman  whom  he  subsequently  married,  and  who 
was  his  wife  at  tlie  time  of  his  death.    Thomas  continued  a 
singlfe  man  for  11  years  after  the  birth  of  this  child.    Dur- 
ing this  time,  he  frequently  visited  the  plaintiflf  and  her 
mother,  both  while  at  Mrs.  Diggs'  home  and  while  she  re- 
sided at  other  places,  not  far  distant  from  the  Singmaster 
ranch.    He  was  seen  to  carets  the  child ;  was  seen  frequent- 
ly in  conference  with  her  mother.    The  mother  frequently 
visited  the  home  of  Samuel,  and  was  received  there  appar- 
ently on  friendly  terms, — at  least,  without  objection.    He 
was  seen  to  give  the  plaintiff  and  her  miother  money.    He 
was  seen  visiting  the  mother  and  carrying  with  him  par- 
cels, and  was  known  to  remain  there  for  some  time.    The 
record  shows  that  it  was  generally  understood  in  the  coin- 
nranity,  and  was  a  matter  of  common  talk,  that  Thomas 
was  the  father  of  the  plaintiff;  that  this  was  not  confined 
to  a  gossiping  public,  but  was  the  thought  in  the  minds  of 
all  the  members  of  the  Singmaster  family,  and  of  all  who 
worked  in  and  about  the  Singmaster  ranch.    This  all  oc- 
curred 27  years  ago,  and  all  the  witnesses  lived  in  and 
about  the  locality  in  which  plaintiff  was  bom ;  lived  there 
at  the  time  of  the  occurrence  of  her  birth.    None  of  them 
indicated  doubt  as  to  the  parentage  of  this  plaintiff,  and 
there  is  nothing  disclosed  in  this  record  that  would  lead 
the  mind  to  believe  that  any  member  of  the  Singmaster 
family  ever  doubted  the  paternity   of   this   child.    Indeed, 
there  is  much  in  the  record  to  indicate  that,  during  all  these 
years,  the  members  of  the  Singmaster  family  believed  that 
Thomas  was  the  father  of  this  child.     Samuel  so  expressed 
himself,  soon  after  the  child  was    bom.    No    man    knew 
Thomas  better  than  his  father  did.    No  man  had  a  better  op- 
portunity to  observe  the  relationship  that  existed  between 
Mary  and  Thomias.    No  one  was  in  a  better  position  to  form 
a  correct  idea  as  to  the  true  relationship  existing ;  and  yet, 
soon  after  the  child  was  bom,  he  said,  "It  is  no  doubt 
Thomas'  child."    Further  than  that,  the  record  discloses 
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that  this  plaintiff  bears  a  strong  resemblance  to  some  of 
the  Singmaster  family,  notably  to  a  sister  of  Thomas's.  One 
of  the  Singmastere  testified  to  a  strong  resemblance  to  one 
of  Thomas's  sisters.  This  witness  was  the  daughter  of 
Thomas's  sister.  She  testified  that  the  plaintiff  resembled 
her  mother's  sister,  and  that,  in  the  Singmaster  family, 
Thomas  was  generally  reputed  t!o  be  the  father  of  the  plain- 
tiff.    She  said: 

"I  remember  of  hearing  of  the  plaintiff's  birth  at  the 
Singmaster  home.  I  lived  near  by  at  the  time.  I  visited 
the  Singmaster  home  frequently  since  her  birth,  and  know 
that  it  was  reputed  generally  in  the  family  that  Thomas  was 
the  father  of  the  plaintiff.  The  resemblance  between  Dora 
and  Mrs..Ramge  (sister  of  Thomas)  is  very  strong.  Their 
eyes  and  expression  are  very  much  alike  in  many  ways." 

Another  witness  testified  to  the  same  effect. 

There  are  other  incidents  appearing  in  the  record  which 
confirm  us  in  the  belief  that  Thomas  was  the  father  of  this 
plaintiff,  and  recognized  her  as  such.  It  appears  that,  at 
one  time  before  the  birth  of  plaintiff,  he  was  warned  against 
his  relationship  with  plaintiff's  mother,  and  was  told  "that 
he  better  look  out,  or  he  would  get  his  foot  in  it,"  and  he 
replied  that  he  "didn't  think  so;  that  she  was  too  old." 
Another  time,  after  the  birth,  one  of  his  friends  asked  him, 
"BOow  did  you  happen  to  get  caught  in  the  scrape?"  and  he 
remarked,  "Lots  of  fellows  get  their  foot  in  it  if  they  keep 
on." 

Another  witness,  who  said  he  was  acquainted  with  all 
the  parties  to  the  suit,  and  had  known  Thomas  Singmaster 
35  or  40  years,  and  had  lived  in  the  neighborhood  of  the 
Singmaster  home,  testified  that  he  had  a  conversation  with 
Thomas  Singmaster.  The  date  of  the  conversation  is  not 
given,  but  it  is  apparent  that  it  occurred  some  time  prior 
to  his  marriage  with  the  present  Mrs.  Singmaster.  This 
witness  says: 
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"I  told  Thomas  it  would  be  better  if  he  was  married,  and 
then  he  would  have  somebody  in  the  house  to  look  after 
him.  He  asked  me  if  I  had  heard  that  Mary  Bowe  (plain- 
tiff's mother)  was  blanking  him,  and  I  told  him  I  had.  He 
said  he  hated  it,  but  he  didn'^t  deny  it;  he  hated  it,  and 
wished  it  had  not  happened;  that  he  would  not  hate  it  so 
much  if  it  was  not  for  his  father  and  his  mother." 

Another  witness  testified  that,  in  the  Singmaster  home, 
she  had  a  conversation  with  Thomas's  brother,  Charlie.  The 
plaintiff  was  a  little  girl  at  the  tim:e,  and  was  present. 
Thomas  was  in  an  adjoining  room,  but  a  short  distance 
away.  The  conversation  was  carried  on  in  tones  loud 
enough  for  Thomas  to  hear.  She  said  to  Charlie,  "Don^t 
you  think  the  little  girl  looks  like  her  father,  Thomas?"  and 
Ghiirlie  said  he  thought  she  did,  and  Thomas  made  no  re- 
sponse. The  plaintiff  was  then  a  little  girl,  and  the  con- 
versation occurred  before  Thomas  was  married. 

It  appears  that  Mary  Rowe,  plaintiff's  mother,  frequent- 
ly came  to  the  home  of  Samuel  Singmaster  in  company  with 
the  little  girl,  remained  there  for  several  hours,  ate  dinner 
with  the  family;  and  at  no  time  does  it  appear  that  any  of 
the  members  of  the  family  objected  to  her  visits.  It  is  true 
that  the  record  discloses  that,  later, — the  time  does  not  defi- 
nitely appear, — Thomas  sought  to  avoid  her  on  these  visits, 
it  is  not  a  violent  assumption  to  say  that  this  was  after 
Thomas  had  formed  a  purpose  not  to  abide  by  his  promise 
to  marry  plaintiff's  mother,  if  such  declared  purpose  was 
ever  honestly  formed  in  his  mind.  It  is  true  that  many 
witnesses  testified  for  the  defendant  that,  covering  many 
years  following  the  birth  of  plaintiff,  as  late  as  1&15,  they 
joked  Thomas  about  his  relationship  with  Mary  Rowe,  and 
that  he  denied  that  plaintiff  was  his  child;  and  some  say 
that  he  denied  that  he  had  any  illicit  relationship  with  Mar\' 
Bowe. 

There  is  testimony  by  the  defendants  tending  to  neg- 
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ative  the  matters  herein  set  out  Much  of  it  is  without  any 
persuasive  probative  force.  It  could  well  be  true,  and  the 
matters  herein  set  out  be  also  true.  The  affirmative  mat- 
ten^  the  facts  which  we  have  set  out  as  transpiring,  are 
practically  uncontroverted,  and  find  confirmation  in  a  care- 
ful reading  of  the  whole  record.  Some  facts  stand  out 
prominently  in  this  case,  and  are  very  persuasive.  Among 
all  the  friends  and  acquaintances  of  Thomas,  and  in  his 
own  immediate  family,  he  was  generally  reputed  to  be  the 
plaintiff's  father.    The  plaintiff  bears  a  strong  res^nblance 

to  a  member  of  his  family.  In  the  spring 
^*  ?di^M^s :         following  the  birth  of  this  child,  Mary  Rowe 

settlement  of  j      i.     a.      j  j.  •      x 

bMtardy  commenced    bastardy    proceedings   against 

proceedliigs. 

Thomas.  These  proceedings  were  settled, 
upon  Thomas's  paying  to  the  mother  |1,000.  It  is  true  that, 
in  a  receipt  given  by  Mary,  it  is  said  that  the  payment 
should  not  be  taken  or  construed  as  an  admission  by  Thomas 
that  he  was  father  of  the  child.  Mary  Bowe  was  then  in 
straightened  circumstances.  This  reSCTvation  in  the  receipt 
does  not  take  away  the  probative  force  of  the  admission  in- 
volved in  the  settlement.  Though  the  receipt  itself  does  not, 
in  and  of  itself,  confess  the  fatherhood,  the  fact  of  settle- 
ment and  the  payment  make  their  own  proof.  The  reser- 
vation in  the  receipt  is  not  very  persuasive  as  a  denial  of 
parentage.  The  whole  transaction  must  be  considered  to- 
gether, in  the  light  of  all  the  facts  and  circumstances  dis- 
closed and  known  to  the  parties  at  the  time,  and  must  be 
given  such  weight  as  it  is  justly  entitled  to. 

That  the  plaintiff  is  Thomases  child,  the  record  sub- 
mitted furnishes  plenary  proof.  Through  him  she  came  into 
the  world,  under  the  handicap  of  illegitimacy — in  the  eyes 
of  the  world,  the  bastard  offspring  of  illicit  intercourse. 
Though  innocent  herself,  she  rests  under  the  handicap  of  her 
mother's  sin,  forced  through  life  to  bear  the  burden  of  her 
mother's  shame;  while  her  father,  in  the  eyes  of  the  world, 
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is  unaffected  by  the  sin  to  wMeh  he  was  a  party.  This  child 
is  here  demanding  recognition  by  this  conrt  as  the  offspring 
of  the  man  who  wronged  her  mother,  l^e  world  foi^ves 
the  sin  of  the  man ;  while  the  woman's  sin  forever  follows 
and  shames  her^  and  the  child  suffers  in  this  shame,  though 
without  sin.  The  father^  casting  aside  the  woman  whom  he 
has  wronged  and  shamed,  marries,  and  raises  to  himsdf  a 
ftunily  on  whom  rests  no  stain  or  shame,  children  with  all 
the  advantages  of  honorable  birth.  With  these,  the  plain- 
tiff is  contending  for  standing  room  in  the  circle  of  her  fa- 
ther's offspring.  We  say  she  is  the  offspring  of  ^'Riomas. 
The  law  says : 

^'Though  this  is  true^  yon  cannot  divide  his  paternity 
with  his  legitimate  offspring,  unless,  forsooth,  he  has  deigned 
to  recognise  you  as  the  offspring  of  his  illicit  love;  and  more 
than  that,  you  cannot  share  unless  this  recc^^nition  on  the 
part  of  your  father  was  general  and  notorious.'' 

Bo  the  burden  rests  upon  this  unfortunate  child,  driven 
out  though  she  is  in  character  and  life,  by  tiie  sins  of  tho84& 
for  whose  sins  she  is  in  no  ttray  responsible,  to  meet  the  re- 
quirements of  the  law. 

It  may  be  said  that  none  of  the  facts  relied  ui)on,  stand- 
ing alone,  in  and  of  itself  shows  such  recognition  as  the 
statute  requires.  It  may  be  that  the  record  discloses,  at 
some  time,  a  studied  effort  on  the  part  of  Thonms  to  avoid 
a  public  recc^nition.  The  plaintiff,  with  her  mother,  for  26 
years  lived  in  the  same  neighborhood  in  which  Thomas  re- 
sided. Some  time  after  plaintiff's  birth,  Thomas  pledged 
himself  to  another  woman;  subsequently  bound  himself  to 
her  by  the  solemn  vows  of  marriage.  Through  her,  he 
broaght  children  into  the  world.  Many  of  the  witnesses 
who  testified  to  denials  on  the  part  of  Thomas  are  not  clear 
as  to  the  date  when  these  denials  were  made.  Much  of  the 
testimony  rests  in  the  uncertain  memory  of  men  who  had 
no  oocBsion  to  remember  distinctly  the  time  when  or  the 
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circtunstances  under  which  these  denials  were  made.  There 
is  positive  and  direct  proof  of  recognition  when  the  child 
was  small,  during  the  first  four  years  of  its  life.  It  ap- 
pears that  the  now  widow,  who  lived  in  the  Singmaster 
home,  and  who  did  not  marry  Thomas  until  11  years  after 
plaintiff's  birth,  challenged  his  fatherhood  of  this  child, 
when  he  sought  her  hand  in  marriage.  To  procure  her  con- 
sent, he  denied  the  paternity  of  the  child.  Later,  she  sought 
to  have  him  make  a  will;  and  the  record  shows  that  the 
thought  in  her  mind  then  was  that  this  child  might  cSaim 
something  of  his  estate,  and  that  the  safer  and  more  pru- 
dent and  businesslike  method  to  dispose  of  her  and  her 
rights  was  to  make  a  will.  He  was  approached,  and  a  will 
was  suggested  to  him  as  the  proper  method  of  avoiding  any 
responsibility  to  this  child  for  the  wrongs  which  he  had 
done  her  mother.  He  knew  the  fact  that  he  was  generally 
reputed  to  be  the  plaintiff's  father.  He  knew  that  his  neigh- 
bors and  friends  generally  considered  him  her  father,  and 
we  have  no  doubt  that  he  knew  that  this  was  generally  un- 
derstood in  his  own  immediate  family ;  and  yet  he  made  no 
will.  There  were  some  random!  statem^its  that  he  denied 
his  fatherhood  during  the  earlier  years  of  the  child's  life. 
The  denials  were  made  under  such  circumstances  as  brought 
no  conviction  to  the  minds  of  his  hearers  that  he  was  not 
what  he  was  generally  reputed  to  be.  During  the  early  years 
of  this  plaintiff's  childhood,  when  he  had  no  motive  appar- 
ently to  conceal,  and  while  still  entertaining  his  purpose  to 
marry,  and  while  still  lamenting  the  opposition  of  l^s  moth- 
er to  the  marriage,  he  was  seen  publicly  to  visit  the  plain- 
tiff and  her  mother.  He  was  seen  publicly  to  give  them 
money.  He  was  seen  frequently  in  the  company  of  plain- 
tiff's mother ;  was  seen  sitting  in  close  conference  with  her. 
Though  the  conversation  is  not  given,  it  is  not  straining 
credulity  to  say  that  the  one  subject  of  common  interest  be- 
tween them,  the  one  subject  that  evidently  dominated  the 


Sept  1918]  Tribr  v.  Singmastbb.  317 

mind  of  plaintifTs  mother,  waa  the  subject  of  such  confer- 
ence: to  wit,  the  l^timatizing  of  the  child,  and  the  re- 
donptioB  of  the  mother  from  the  shame  into  which  she  had 
fallen.    It  appears  that,  at  one  time,  in  the  presence  of  the 
family,  in  the  presence  of  his  grandmother  and  his  mother, 
he  told  his  mother  that  he  had  promised  to  marry  Mary, 
and  that  he  intended  to  do  so.    This  was  after  the  child 
.  was  bom.    It  appears  that,  while  at  the  home  of  Mrs.  Diggs, 
shortly  after  the  birth  of  plaintiff,  Thomas  came  to  Mrs. 
Diggs  and  asked  her  how  his  girl  was;  and  Mrs..  Diggs  re- 
plied, ''All  right.^'    He  therenpon  gave  Mrs.  Diggs  |6.00,  ana 
told  her  not  to  let  them  suffer.    Mrs.  Diggs  is  dead.    This 
testimony  was  given  by  her  daughter,  who  was  visiting  with 
her.    She  said  he  rode  up  outside  the  fence  in  front  of  the 
house,  conversed  with  Mrs.  Diggs,  gave  her  the  money,  and 
made  the  remiark  above  set  out 

Twenty-seven  years  intervened  between  the  birth  of  this 
child  and  the  giving  of  the  testimony  found  in  this  record. 
Many  incidents  are  set  out  in  the  testimony  which  we  can- 
not here  reproduce.  Many  things,  trivial  in  themiselves 
when  disassociated  from  their  immediate  environment,  tell 
us  nothing;  but,  ccmsidered  in  the  light  of  tne  attendant 
facts  and  circumstances  apparently  trivial,  tell  us  much. 
We  are  not  bound  to  take  the  testimony  of  any  witness 
as  tme,  and  we  do  not  do  so.    That  which  is  true  is  always 

« 

consistent  with  its  natural  environment  Recognition  is 
a  mental  process.  The  condition  of  the  mind  is  made  mani- 
fest l)y  overt  acts  or  speech.  The  condition  of  the  mind 
sometimes  finds  general  recognition,  even  though  effort  be 
made  to  conceal.  A  recognition  fully  and  fairly  made,  leav- 
ing a  lasting  impression  on  the  minds  of  those  with  whom 
the  putative  father  comies  in  contact  in  his  daify  and  social 
life,  remains  as  a  permanent  recognition.  It  need  not  have 
been  universal,  or  so  general  and  public  as  to  have  beai 
known  by  all.    If  his  conduct  among  his  neighbors  and  as- 
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sociates  and  friendis  be  such  that  it  retmlB  a  purpose  to 
make  known,  rather  than  to  conceal  the  trae  relationgfaip  he 
bears  to  the  child,  it  is  sufficient,  though  there  be  no  spoken 
word.  Genera]  recognition,  once  clearly  shown  to  have  been 
made,  establishes  the  fact  upon  which,  under  the  statate, 
the  right  of  the  illegitimate  child  rests,  though  later  there 
may  appear  a  studied  effort  to  repudiate  such  relationship. 
The  lat^  conduct  must  be  viewed  in  the  Bght  of  the  changed 
conditions.  A  general  and  notorious  recognition  does  not 
necessarily  mean  a  continuous  recognition,  covering  the 
whole  period  up  to  and  including  the  time  of  the  death  of 
the  putatitre  father.  A  recognition,  clearly  shown  to  have 
been  once  deliberately  and  publicly  made,  made  under  cir- 
cumstances that  reveal  no  apparent  motive  to  conceal,  meets 
the  requirements  of  the  statute.  The  cited  cases  do  not  hold 
to  a  contrary  rule,  though  such  is  claimed  for  them.  Where 
the  conduct  is  open  and  notorious,  and  can  be  accounted 
for  upon  no  rational  hypothesis  except  a  desire  to  meet 
and  assume  the  responsibility  which  legitimately  follows  the 
act  charged  against  the  putative  father,  it  amounts  to  a 
recognition  of  the  obligation,  and  the  recognition  of  the  rela- 
tionship out  of  which  the  obligation  arises.  Assuming  that 
Thomas  is  the  father  of  this  plaintiff,  a  natural  obligation 
rested  on  him  to  make  provision  for  her,  that  she  suffer  not 
from  the  contempt  of  a  Void  and  unjust  world.  Conduct 
which  can  be  accounted  for  only  upon  the  theory  of  a  recog- 
nition of  this  obligation,  tends  strongly  to  show  a  recogni- 
tion of  the  obligation,  and,  when  general  and  notorisous^ 
meets  the  requirements  of  the  statute,  and  makes  the  moral 
obligation  a  legal  one. 

The  statute  upon  which  plaintiff's  right  rests  is  plain 
and  unambiguous.  What  she  is  required  to  show,  to  entitle 
her  to  share  in  the  estate  of  her  putative  father,  nmst  be 
found  in  this  statute.  Each  case  must  be  determined  on 
its  own  peculiar  facts.    None  but  general  rules  can  be  laid 
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down,  to  guide  us  in  the  solution  of  a  question  of  this  kind. 
That  it  was  held  in  other  eases  submitted  to  this  court  that 
the  evidence  was  insufficient  to  justify  a  holding  in  favor  of 
the  illegitimate,  is  of  very  little  aid  to  us  in  the  solution 
of  this  case.  The  facts  in  most  of  the  cases  are  so  essen- 
tially dissimilar  to  the  facts  here  before  us  that,  in  solving 
the  fact  question  here  presented,  very  little  aid  can  be 
gathered  from  them.  It  has  been  held  in  many  cases,  no- 
tably Watson  V.  Riofuxrdson,  110  Iowa  673, 
''  Si5{S?r :  and  Murphy  v.  Murphy,  146  Iowa  255,  that 

general  mere  rumors  or  common  reports  in  a  neigh- 

^^^  borhood   to  the  effect  that  the  child   be- 

longed to  the  person  charged,  are  inadmissible  to  show 
the  paternity  of  the  child,  when  he  seeks  to  establish 
heirship  under  the  section  hereinbefore  set  out.  But  no- 
where has  it  been  held  that  general  repute, — that  it  was  gen- 
erally belieyed  in  the  neighborhood,  among  his  neighbors  and 
friends,  and  in  his  family  circle,  that  the  person  charged  was 
the  father  of  the  child, — was  not  competent.  In  fact,  it  has 
been  recognized  as  competent  testimony,  and  as  haying  pro- 
bative force  upon  the.  issue.  In  Robertson  v.  Oam/phell,  168 
Iowa  47,  55,  it  was  said : 

"It  was  also  shown  by  many  witnesses  that,  throughout 
the  Timber  Creek  neighborhood,  the  appellant  was  generally 
reputed  to  be  the  child  of  Campbell.  *  *  *  We  recognize  that 
testimony  of  this  kind  cannot  be  determinative  of  the  ques- 
tion ♦  •  *  but  it  is  competent  evidence  as  bearing  upon  the 
question  of  paternity,  when  supplemented  by  substantive 
facts  tending  to  show  that  such  reputed  relation  actually 
existed  (citing  authorities).^ 

As  supporting  our  conclusions  in  this  case, — though  no 
case  is  exactly  like  another, — see  Blair  v,  Howell,  68  Iowa 
619;  Van  Horn  v.  Van  Horn,  107  Iowa  247;  Alston  v.  Alston, 
114  Iowa  29,  30;  Robertson  v,  Campbell,  168  Iowa  47;  Luce 
V,  Tompkins,  177  Iowa  168. 
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Upon  the  whole  record,  we  reach  the  conclusion  that  the 
judgment  of  the  district  court  was  right,  and  it  is — Affirmed, 

Pebston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


John  R.  Turner,  Appellee,  v.  Sam  Bribn^  Appellant. 

LIBEL  AND  8LANDE&:     Libels  Per  Se — Ordinary  Effect  of  Lan- 

1  gnage — ^Presomptlons.  Any  publication  is  a  libel  f^er  ae,  and 
hence  actionable  per  se,  if  the  natural  and  ordinary  effect  of 

*  Buch  publication,  when  viewed  and  judged  in  the  light  of  the 
circumstances  attending  such  publication,  is  to  expose  the  one 
at  whom  it  is  leveled,  to  public  hatred,  contempt,  and  ridicule, 
or  to  deprive  him  of  public  confidence  and  esteem;  and  on  such 
a  libel  the  law  supplies,  by  rebuttable  presumption,  the  ele- 
ments of  (a)  falsity  (if  falsity  be  material),  (b)  malice,  and 
(c)  damage  in  some  amount;  and  the  Jury  should  be  so  in- 
structed.    (Sec.  5086,  Code,  1897.) 

Held  that  a  publication  was  libelous  per  se  which,  in  substance, 
asserted  that  plaintiff  was  a  poor  credit  risk,  unworthy  of  cred- 
it, and  ought  not  to  be  trusted. 

LIBEL  AND  SLAKDEB:     Justification — ^Insufficiency.     A  good  plea 

2  in  Justification  must  be  not  only  as  bro.ad  as  the  literal  language 
of  the  publication,  but  as  broad  as  the  inferences  of  feet  neces* 
sarily  flowing  from  the  literal  language. 

Appeal  from  Des  Moines  Mvmoi/pal  Court. — Josbpi^   E. 

Meyer^  Judge. 

May  17,  1918. 

Kehkaring  Denied  September  20,  1918. 

Action  for  libel.  Verdict  and  judgment  for  the  plain- 
tiff. Defendant  appeals.  Opinion  states  tibe  facts. — Af- 
firmed, 

Dunsfhee,  Hmnea  d  Brody,  for  appellant. 
8,  B.  Allen,  for  appellee. 
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Gaxnor,  J. — This  is  a2i  action  fop  libel.    Plaintiff  is  a 
laboring  man.    Defendant  runs  a  grocery  store.    During 
the  years  1914  and  1915,  plaintiff  became  indebted  to  the  de- 
fendant for  groceries,  and  apx>ears  not  to 
1.  Ham  Anp  have  been  able,  or  not  to  have  been  willing, 

wSnary^eiSA     *^  ^^^'    Thereupon,  defendant  refused  him 
preJSSSSa.       fni'ther  credit,  and  plaintiff  went  elsewhere 

for  his  groceries.  Plaintiff  claims  that  his 
failure  to  pay  was  due  to  the  fact  that  the  defendant  had 
overcharged  him,  and  was  insisting  on  |20,  when  there  was, 
in  fact,  but  fl6  due;  that  he  offered  to  pay  the  $16,  but 
refused  to  pay  the  $20 ;  that  the  defendant  insisted  on  the 
|20,  threatened  him  with  personal  violence,  and  also  threat- 
ened to  see  that  plaintiff  lost  his  job.  The  record  shows  a 
clear  dispute  between  the  parties  as  to  the  amount  due,  and 
there  is  controversy  as  to  the  reasons  assigned  by  the  plain- 
riff  for  refusal  or  neglect  to  pay.  While  this  controversy 
was  on,  the  defendant  caused  to  be  published,  in  a  pamphlet 
issued  by  a  certain  Trust  Book  and  Credit  Company,  the  fol- 
lowing: 

"Turner,  John  R.,  pkr.,  802  e  23d 37— 120.00." 

This  was  afterwards  superseded  by  a  bound  volume, 
which  was  issned  on  the  24th  day  of  November,  1915,  and 
in  the  bound  volume  appeared: 

"John  Turner.    Watch,  802  E  23d  Court MSR'^ 

The  publication  contained  a  key,  which  explained  the 
lan^age  used  as  follows :  "M — Medium  Pay.  S — Slow  Pay. 
R — Party  reporting  would  require  cash  in  future  dealings." 
The  figure  37,  apj)earing  in  the  first  report  before  the 
figures  f20,  indicates  the  party  conveying  the  information  to 
the  Credit  Company  for  publication ;  and  this  record  shows 
that  the  person  so  indicated  was  the  defendant  in  this  suit. 
The  explanation  given  by  a  witness  who  had  knowledge  of 
the  internal  workings  of  this  Credit  Company  is  that  the 
report  indicates  that,  on  the  23d  day  of  Pebmary,  1915,  the 

Vol.  184  lA.— 21 
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defendant  reported  that  the  plaintiff  was  indebted  to  him 
in  the  sum  of  (20.  The  tetter  ^'B"  indicates  that  the  defend- 
ant reported  that  he  would  not  extend  further  credit  to  the 
plaintiff;  that  he  would  require  oash.  This  publication  was 
made  by  the  company  for  the  enlightenment  of  retail  dealers 
from  whom  plaintiff  might  desire  to  make  purchases.  Each 
subscriber  to  this  ooiilpany  receives  one  of  these  publications, 
with  a  key  explaining  the  meaning  of  th^  entries  opposite 
the  name  of  each  party  complained  of.  In  the  fall  of  1915, 
the  plaintiff  made  arrangements  with  the  defendant  to  pay 
this  account,  and  completed  his  payment  in  the  month  of 
January,  1916.  He  paid  the  sum  of  |16  in  full  of  the  ac^ 
count.  These  publications  stil]*  appeared  in  the  bound  vol- 
ume, unchanged,  after  the  arrangements  had  been  made  for 
payment,  and  after  payment  was  made. 

Plaintiff  claims  that,  after  these  publications  were  made, 
he  was  refused  credit  by  various  merchants;  that  said  publi- 
cations were  intended  to  and  did  provoke  the  plaintiff  to 
wrath,  and  did  deprive  him  of  the  benefit  of  public  confi- 
dence and  intercourse,  and  exposed  him  to  public  hatred 
and  ridicule;  and  that  said  publication  was  made  for  the 
purpose  of  disgracing  this  plaintiff  among  the  retail  dealers 
of  l)es  Moines;  and  that  it  had  the  effect  intended;  that, 
after  said  publication,  he  applied  to  several  firms  for  credit, 
and  was  refused ;  that  some  of  said  parties,  after  reference  to 
this  book,  refused  credit  to  him. 

This  statement  is  sufficient  for  the  purpose  of  an  intel- 
ligent review  of  the  matters  compMned  of  on  this  appeal. 

The  jury  returned  a  verdict  for  the  plaintiff  for  (250, 
which  was  reduced  by  the  court  to  175,  and  judgment  en- 
tered in  favor  of  the  plaintiff  for  |75.  From  this  judgmait, 
defendant  appeals,  and  complains: 

(1)  That  the  court  erred  in  its  rulings  on  the  admis- 
sion of  evidence.  As  no  exceptions  were  preserved  to  these 
rulings,  they  will  not  be  considered. 
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(2)  That  the  court  erred  in  overruling  a  motion  made 
by  the  defendant  at  the  conclusion  of  all  the  evidence,  for 
an  instructed  verdict.  No  exceptions  were  preserved  to 
this,  and  it  is  not,  therefore,  considered. 

(3)  That  the  court  erred  in  refusing  to  give  certain  in- 
structions asked  by  the  defendant. 

As  to  this,  we  have  to  say  that,  in  so  far  as  the  instruc- 
tions asked  were  pertinent  to  the  issues  tendered,  they  were 
given,  substantially,  by  the  court  in  the  instructions  given 
to  the  jury,  and,  therefore,  the  refusal  was  without  preju- 
dice. 

The  other  complaints  are  bottomed  on  the  thought  that 
the  publication  is  not  libelous  per  se,  and  that,  therefore, 
special  damages  must  be  allied  and  proven,  before  plain- 
tiff is  entitled  to  recover.    It  is  further  urged  that  the  court 
should  have  said  to  the  jury  that  the  words  are  not  action- 
able per  se,  and  that  no  recovery  coidd  be  had  except  on 
proof  of  special  damages.    It  is  to  these  last  propositions 
that  we  address  ouf:selves.    The  plaintiflf,  in  his  petition, 
allies  that  the  publication   was    false   and   untrue,    and 
known  to  be  false  and  untrue  by  the  defendant  herein  when 
he  caused  the  same  to  be  published  and  circulated;  that  he 
caused  the  publication  to  be  made  With  the  intent  to  pro- 
voke the  plaintifF  herein  to  wrath,  and  to  deprive  him  of  the 
benefit  of  public  confidence,  and  for  the  sole  purpose  of  dis- 
gracing this  plaintiff  among  retail  dealers  in  Des  Moines; 
that  the  same  was  published  wilfully  and  maliciously,  and 
for  the  purpose  and  intent  aforesaid ;  that  the  effect  of  said 
publication  was  to  deprive  plaintiff  of  the  benefits  of  public 
confidence  in  the  city  of  Des  Moines;  and  that  he  has  been 
damaged  thereby. 

Criminal  libel  is  defined  by  our  statutes  to  be  "the  ma- 
Hcioiis  defamation  of  a  person,  miade  public  by  any  printing, 
writing:,  *  *  *  tending  to  provoke  him  to  wrath  *  *  *  or  to  de- 
prive him  of  the  benefits  of  public  confidence  and  social  in- 
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tercoBTse"  (Section  5086  of  the  Code,  1897) ;  and  this  defi- 
nition has  been  accepted  as  applicable  to  civil  actions.  See 
Stewart  v.  Pierce,  93  Iowa  136. 

It  has  been  the  general  holding  by  this  court  that  any 
publication  which  comes  within  the  statutory  definition  of 
libel  is  actionable  per  se:  that  is,  uipon  proof  of  such  pub- 
lication, the  law  will  presume  the  falsity  of  the  matter 
chained;  that  the  publication  was  with  malice;  and  that 
some  damages  followed.  In  this  it  differs  from  publications 
which  are  not  actionable  per  se.  In  such  publications  the 
burden  of  proof  remains  upon  the  plaintiff,  in  respect  to 
all  these  matters,  and  recovery  can  be  had  only  upon  the 
allegation  of  proof  of  special  damages. 

It  seems  to  be  the  thought  of  the  defendant  that,  in  con- 
struing this  publication,  we  are  confined  to  a  literal  inter- 
pretation of  the  language  used,  disassociated  from  the  pur- 
poses and  intent  and  consequences  that  may  follow  from 
the  thought  which  is  suggested  by  the  language  used.     If 
the  publication  is  made  maliciously,  and  for  the  purpose 
and  with  the  intent  of  injuring  the  plaintiff,  and  wouW, 
in  its  ordinary  meaning  and  purpose,  tend  to  expose  one 
to  public  hatred,  contempt,  or  ridicule,  or  deprive  him  of 
public  confidence  or  esteem,  it  is  actionable  per  se.    That 
is,  if,  upon  the  face  of  the  publication,  this  would  be  the 
usual  and  ordinary  effect  upon  the  minds  of  other  people  to 
whom  it  comes,  it  must  be  presumed  that  it  had  that  effect 
— the  effect  that  it  usually  and  ordinarily  has  upon  the  mind. 
It  is  the  tiiought  conveyed  to  the  minds  of  others  by  the  pub- 
lication that  produces  the  poison  which  defames  the  good 
name  and  character  of  the  person  assailed.    If  the  effect  of 
such  publication  is  usually  and  ordinarily  to  convey  to  the 
mind  the  existence  of  an  assumed  fact  that  affects  prejudi- 
cially one  about  whom  the  publication  is  made,  or  tends  to 
provoke  him  to  wrath,  or  to  expose  him  to  public  hatred , 
contempt,  or  ridicule,  or  to  derive  him  of  public  confidence 
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or  esteem,  the  law  preBnmes  that  it  worked  that  effect,  and 
the  burden  is  on  the  defaidant  to  negative  these  presump- 
tions. The  jury  could  well  And  that  the  thought  conveyed 
and  intended  to  be  conveyed  was  that  the  plaintiff  was  not 
worthy  of  credit.  It  was  a  warning  to  tbe  public  not  to 
trust  him.  Such  publications  usually  and  ordinarily  have 
the  ^ect  of  depriving  one  of  public  confidence  and  esteem. 
The  general  rule  is  that  any  publication  concerning  a  per- 
son or  his  affairs,  which,  from  its  nature,  necessarily  must, 
or  presumably  will,  ^s  its  natural  and  proximate  conse- 
quence, occasion  him  pecuniary  loss,  is  libelous  per  se.  To 
say  of  one,  "I  have  trusted  him,  he  has  failed  me,  I  would 
not  trust  him  again,"  and  to  publish  this,  is  to  say  to  the 
public :  "This  one  is  not  worthy  of  your  confidence  or  your 
crwlit.  You  should  require  cash  of  him  in  your  dealings.^' 
The  record  shows  a  clear  dispute,  not  only  as  to  the  ac- 
count, but  also  as  to  why  the  account  was  not  paid. 

In  ascertaining  the  thought  intended  to  be  conveyed  by 
this  publication,  we  cannot  disassociate  the  circumstances 
nnder  which  the  publication  was  made  from  the  publication 
itself,  or  the  purpose  that  prompted  it.  The  jury  could 
well  find  that,  while  the  Credit  Company  published  the  in- 
formation for  the  good  of  its  patrons,  this  was  not  the  pur- 
pose of  the  defendant.  The  purpose  was  to  expose  plaintiff 
to  contempt,  and  to  deprive  him  of  the  confidence  and  es- 
teem of  the  public,  and  to  affect  his  credit  and  standing 
among  the  retail  business  men  of  Des  Moines.  This,  the 
jury  could  well  have  said  under  this  record.  This  is  the 
purpose  which  the  plaintiff  charges  the  defendant  with  hav- 
ing intended  to  accomplish  by  the  publication.  There  is 
evidence  that  the  purpose  was  accomplished.  The  words 
were  actionable  per  se,  as  charged.  The  evidence  supports 
the  all^ations  of  the  petition.    Damages  are  presumed'. 

It  is  true  that  the  court  should  have  told  the  jury,  in 
its  instrtEctions,  that  the  words  were  actionable  per  se,  and 
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that  malice  and  damages  were  presumed ;  but  its  failure  to 
do  this  did  not  prejudice  any  right  defendant  had  in  this 
suit;  and  of  this  it  cannot  complain.  Special  damages  arc 
required  to  be  alleged  and  proven  only  when  the  publica- 
tion, with  its  attending  facts  and  circumstances,  is  sudi 
that  damages  do  not  naturally  arise  from  the  publication. 
If  the  publication,  with  its  attending  circumstances,  is  such 
that  the  court  can  presume  legally  that  injury  followed  as 
a  natural  and  inevitable  consequence  of  the  act  complained 
of,  then  there  is  no  occasion  that  the  plaintiff  allege  and 
prove  special  or  peculiar  damages.  If  the  publication  com- 
plained of  usually,  ordinarily,  and  naturally  detracts  from 
the  reputation  and  standing  of  the  plaintiff,  and  tends  prox- 
imately and  naturally  to  deprive  him  of  public  confidence 
and  esteem,  and  is  maliciously  made,  then  it  is  libelous  per 
sBy  and  special  or  peculiar  damages  are  not  required  to  be 
allied  or  proven.  The  injury,  however,  must  flow  from 
the  publication,  but  not  necessarily  from  a  literal  interpreta- 
tion of  the  words  used  in  the  publication.  It  is  the  thought 
conveyed,  not  the  words,  that  does  the  harm.  One  who  Is 
charged  with  refusing  to  pay  an  honest  debt  is  charged  witb 
dishonesty — ^a  charge  which,  if  believed,  affects  his  good 
name,  fame,  and  reputation  among  his  fellows,  and  deprives 
him  of  public  confidence  and  esteem.  We  say,  therefore, 
that  the  plaintiff  charged  a  publication  whit^h  was  libdous 
per  se,  and  that  the  proof  supports  the  chai^. 

It  is  contended  that  the  publication  was  true.    In  Its 
literal  interpretation,  we  may  assume  that  this  contention  is 
right ;  but  in  the  broader  scope  and  purpose  of  the  publica- 
tion, it  is  not  shown  to  be  true.    It  may  be 
2.  LiBBL  AMD  true  that  the  plaintiff  owed  the  defendant  a 

iS^ciency!        ®^™  ^^  money.    It  may  be  true  that  the  de- 
fendant would  not  thereafter  trust  him ;  but 
it  is  not  true  or  shown  to  be  true  that  the  plaintiff  was  not 
worthy  of  credit,  and  that  others,  dealing  fairly  with  him, 
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could  not  trust  him ;  and  this  is  the  thought  which  the  jury 
could  well  find  that  the  defendant  intended  to  convey  and 
did  convey  by  the  publication  made. 

As  supporting  these  conclusions,  see  Codner  v.  Central 
€.  R,  Agency y  180  Iowa  188;  Hughes  v.  Sarmiels  Bros,,  179 
Iowa  1077;  Sheihley  v.  Ashton,  130  Iowa  195;  Morse  v. 
Times-Republican  Printing  Co,,  124  Iowa  707;  Halley  r. 
Gregg,  74  Iowa  564;  Call  d.  Larabee,  60  Iowa  212. 

Upon  the  whole  record,  we  find  no  ground  for  interfer- 
ing with  the  judgment  of  the  court  below,  and  the  cause  is 
^Affirmed. 

Peeston,  C.  J.,  Weaver  and  Stevens^  JJ.,  concur. 


P.  J.  LiEuwBN^  Api>ellant,  v.  Joiix  Br>Au,  Appellee. 

VENDOB   AND   PUB0HA8EB:     Rescission— Ineffectual  Forfeiture. 

1  A  vendor  who,  in  hla  written  declaration  of  forfeiture,  assumes 
( unnecesearily,  perhaps,)  to  describe  the  land  to  be  affected  by 
the  forfeiture,  must  describe  the  land  actually  covered  by  the 
contract  in  fact — not  as  the  land  has.  by  mutual  mistake,  been 
described  in  the  written  contract.  (See  Sec.  4299,  Code  Supp., 
1913.) 

VENDOB   AND   PUBCHASEB:      Rescission— Automatic   Forfeiture. 

2  A  vendee  roho  is  wholly  in  default  works  a  complete  llorfeiture 
of  all  his  rights  under  a  contract  by  the  act  of  instituting 
against  the  vendor,  who  is  not  in  default,  suit  for  the  recovery 
of  a  preliminary  payment  which  vendee  has  contracted  to  for< 
feit  in  case  he  did  default. 

Appeal  from  Wright  Disttnct  Court. — H.   E.  Fry,  Judge. 

Sefpembeb  21;  1918. 

Action  to  recover  money  paid  on  the  purchaae  price  of 
land,  on  the  theory  that  the  contract  provided  for  the  pur- 
chase of  land  which  the  seller  did  not  own.  CroBs-x)etition 
asking  reformation  of  the  contract.  Opinion  states  the 
facts.     Plaintiff  appeals. — Affirmed. 
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Berry  d  Hill  and  Robert  HeaHy,  for  appellant. 

E.  P.  And/rexos  and  Birdsall  d  Birdsdll,  for  appellee- 

GXYNOR,  J. — This  action  was  commenced  on  the  2l8t 
day  of  April,  1915,  to  recover  a  certain  sum  of  money  paid 
to  the  defendant  on  the  purchase  of  certain  la^ids.    Becov- 

ery  is  sought  on  the  alleged  ground  that  the 

^'  pSSSSsiJ^        title  to  the  land  purchased  has  failed.    The 

toeSSetSi*  for-    petition  alleges  that,  on  the  19th  day  of 

September,  1914,  the  defendant  falsely  and 
fraudulently  represented  to  the  plaintiff  that  he  was  the  own- 
er of  the  north  fractional  half  of  the  northwest  fractional 
quarter  and  the  northeast  fractional  quarter  of  the  north- 
west fractional  quarter  of  Section  1,  except  the  Minneapo- 
lis &  St.  Louis  right  of  way,  containing  155  acres,  more  or 
less ;  that  the  plaintiff,  believing  this  to  be  true,  entered  into 
a  written  contract  to  purchase  the  same  for  |17,000;  that 
no  deed  has  been  executied ;  that  J500  was  paid,  as  a  part  of 
the  purchase  price,  at  the  time  the  contract  was  executed ; 
that  the  defendant  did  not  own  the  land  described,  except 
the  northeast  fractional  quarter  of  the  northwest  fractional 
quarter;  that,  on  or  about  April  13,  1915,  as  soon  as  the 
plaintiff  ascertained  that  the  defendant  did  not  own  all  the 
land  described  in  the  contract,  he  demanded  a  return  of 
the  $500,  and  was  refused.  To  recover  this  $500,  the  action 
was  brought. 

The  answer  admits  the  signing  of  the  contract,  but  de- 
nies that  it  was  signed  through  any  fraudulent  representa- 
tions made  by  the  defendant;  admits  that  f500  was  paid; 
admits  that  the  defendant  did  not  own  all  the  land  de- 
scribed in  the  contract  referred  to  in  the  petition,  but  avers 
that  the  defendant  did  own  the  north  fractional  one  half  of 
the  northedst  fractional  quarter,  and  the  northeast  frac- 
tional quarter  of  the  northwest  fractional  quarter  of  Sec- 
tion 1;  that  the  land  in  fact  owned  by  the  defendant  was 
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the  land  sold  by  the  defendant  to  the  plaintiff;  that  plain- 
tiff had  full  knowledge  that  the  land  actually  owned  by  the 
defendant  was  the  land  intended  to  be  sold  and  in  fact  sold 
to  the  plaintiff  and  intended  to  be  covered  by  the  contract; 
that  the  error  in  writing  the  description  of  the  land  in  the 
contract  was  made  by  the  plaintiff,  to  whom  was  left  the  work 
of  preparing  the  written  evidence  of  the  contract ;  that  the 
defendant  relied  upon  the  plaintiff  to  insert  the  proper  de- 
scription ;  that  the  defendant  was  not  able  to  read  or  write 
the  English  language. 

The  defendant,  by  way  of  cross-petition,  says  that  he 
listed  with  the  plaintiff,  as  agent,  for  sale,  the  land  which 
he  actually  owned,  and  plaintiff  was  familiar  with  its  loca- 
tion.    Thereafter,  plaintiff  proposed  to  purchase  the  land 
hiniself.    Thereupon,  the  defendant  agreed  to  sell  to  plain- 
tiff the  land  so  listed  with  plaintiff,  and  the  contract  re- 
ferred to  in  plaintiff's  petition  was  accordingly  drawn  up 
and   signed  by  both  parties.     The  contract  was  prepared 
bj    the  plaintiff,   and  the  description   complained  of  was 
placed  in  the  contract  through  mistake.    Neither  party  dis- 
covered the  error  in  the  description  at  the  time  the  contract 
uras   signed.    It  was  the  intention  of  both  parties  to  cor- 
rectlj  describe  the  premises  in  fact  owned  by  the  defendant. 
After  the  contract  was  made,  the  defendant,  as  provided  in 
the  contract,  furnished  the  plaintiff  with  an  abstract  of  title 
This  abstract  show^ed  title  in  the  defendant  to  the  land  which 
the  defendant  actually  owned  and  sold  to  the  plaintiff.     By 
the  terms  of  the  contract,  defendant  was  to  convey  the  land 
to  the  plaintiff  on  February  1,  1915.    Before  that  date  ar- 
rived, the  defendant  made  and  executed  a  warranty  deed,  in 
^irhich  the  true  description  was  inserted.     Up  to  this  time, 
both  parties  treated  the  contract  as  containing  the  correct 
description.    On  March  3d,  the  defendant  tendered  a  deed  of 
conveyance  to  the  plaintiff  of  the  land  actually  sold.    The 
contract  provided,  among  other  things,  that,  upon  default 
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made  in  the  payments  or  the  conditions  of  the  contract,  all 
payments  made  prior  to  the  default  should  be  forfeited. 
The  plaintiff  failed  to  make  the  payments  under  the  con- 
tract, as  required  by  the  contract,  and  refused  to  carry  out 
the  provisions  of  the  contract.  The  defendant  asks  a  decree 
reforming  the  writing  so  that  it  may  and  will  correctly  ex- 
press the  real  contract,  and  correctly  describe  the  premise* : 
in  fact  owned  bv  the  defendant,  and  in  fact  intended  to  be 
covered  by  the  writing;  and  further,  that  plaintiff  be  de- 
clared to  have  forfeited  to  the  defendant  the  >500  paid,  and 
all  rights  under  the  contract 

Upon  the  issues  thus  tendered,  the  cause  was  submitted, 
and  a  decree  entered  for  the  defendant,  dismissing  plaintiff's 
petition,  reforming  the  contract,  and  forfeiting  all  plain- 
tiff's rights  in  the  contract  and  to  the  money  paid.  Plain- 
tiff appeals. 

The  record  discloses  that  defendant  was  in  fact  the  owti- 
er  of  the  north  fractional  half  of  the  northeast  quarter  of 
Section  1,  and  the  northeast  quarter  of  the  northwest  quar- 
ter of  Section  1 ;  that  this  land  was  listed  for  sale  by  the  de- 
fendant with  the  plaintiff  as  agent;  that  this  is  the  land 
which  the  plaintiff  proposed  to  buy,  and  that  this  is  the 
rand  which  the  defendant  intended  to  sell  to  the  plaintiff. 
When  the  written  contract  was  prepared,  the  plaintiff  be- 
lieved that  he  was  purchasing  this  land.  The  defendant  be- 
lieved, when  he  signed  the  contract,  that  he  was  selling  to 
the  plaintiff  this  land.  Before  the  contract  was  written 
out  and  signed,  some  uncertainty  arose  as  to  the  correct  de- 
scription of  the  land.  Through  want  of  knowledge  of  the 
true  governmental  description,  the  description  appearing  in 
the  contract  as  signed  was  erroneously  entered,  to  wit, 
the  north  one  half  of  the  nortJtwest  quarter,  instead  of  the 
north  half  of  the  northeast  quarter.  Tt  is  clear  in  this  rec- 
ord that  the  intention  of  the  plaintiff  was  to  buy  the  land 
owned  by  the  defendant,  to  wit,  the  north  half  of  the  norths 
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east  quarter.    It  was  the  intention  of  the  defendant  to  sell 
the  north  half  of  the  iwrtheast  qnarter.    The  defendant 
never  claimed  to  the  plaintiff  to  own  any  land  in  the  north- 
west quarter,  except  the  northeast  quarter  of  the  northwest 
quarter.    When  the  contract  was  written  and  signed,  both 
parties  believed  that  the  land  actuallj  owned  by  the  defend- 
ant was  correctly  described  in  the  contract.    There  was  a 
mutual  mistake,  but  no  fraud.    Neither  party  seemed  to 
have  discovered  the  error  in  the  writing  until  later.    The  de- 
fendant discovered  it  for  the  first  time  when  he  undertook  to 
make  a  deed  in  fulfilment  of  his  contract    His  attention 
was  then  called  to  the  fact  of  the  error  in  description.    He 
caused  a  deed  to  be  prepared,  conveying  his  title  in  the  land 
which  he  actually  owned.    He  caused  an  abstract  to  be  pre- 
pared showing  the  title  in  him  to  the  land  actually  owned 
by  him,  to  wit,  the  north  half  of  the  northeast  quarter,  and 
the  northeast  quarter  of  the  northwest  quarter  of  Section  1. 
The  contract,  by  its  terms,  was  to  be  performed  on  the  1st  of 
February.    The  agreement  to  perform  was  mutual  and  recip- 
rocal.    The  plaintiff  agreed  to  pay  |1,500  on  the  1st  day  of 
February,  1915,  and  on  said  date  to  execute  to  the  defend- 
ant a  mortgage  for  |15,000,  due  in  five  years  from  the  Ist 
of  February,  1915,  with  6  per  cent  interest    The  defendant 
agreed  to  furnish  an  abstract  showing  title  to  the  property. 
The  plaintiff  agreed,  upon  receipt  of  the  abstract,  to  return 
die  same  to  the  defendant,  with  objections,  if  any,  in  writ- 
ing, for  the  correction  of  such  defects,  if  any,  by  the  defend- 
ant.    Plaintiff  received  the  abstract,  and  returned  it  to  de- 
fendant without  convment 

Plaintiff  testified:  "I  would  have  been  satisfied,  if  I 
had  got  the  land  that  I  thought  I  was  buying,  and  that  he 
was  selling."  The  deed  with  the  proper  description  was 
actually  tendered  to  the  plaintiff  on  March  3,  1915,  though 
effort  had  been  made  to  reach  the  plaintiff  before.  The  ten- 
der was  made  on  condition  that  he  perform  the  require- 
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ments  of  his  contract  He  did  not  perfiorm  or  offer  to  per- 
form. No  legal  steps  were  taken  by  the  defendant  to  for- 
feit the  contract,  up  to  that  time.  Neither  party  bad  pq^u- 
diated  nor  attempted  to  repudiate  the  contract. 

On  the  27th  day  of  March,  1915,  the  defendant  attempted 
to  forfeit  the  contract  by  serving  written  notice  on  the 
plaintiff,  under  the  provisions  of  Sections  4299  and  4300, 
Code  of  1897.     Section  4299  reads  as  follows : 

"Anv  contract  hereafter  made  for  the  sale  of  real  es- 
tate  ♦  ♦  *  and  which  provides  for  the  forfeiture  of  vendee's 
rights  *  *  *  upon  the  happening  of  certain  conditions,  shall 
not  be  forfeited  or  canceled  unless,  thirty  days  before  a  dec- 
laration of  forfeiture  is  made,  a  written  notice  be  served  on 
the  vendee  or  assignee  •  ♦  ♦  and  on  the  party  in  possession 
*  *  *  and  shall  contain  a  declaration  of  an  intention  to  for- 
feit said  contract,  and  the  reason  therefor." 

"Section  4300.  For  the  period  of  thirty  days  after 
service  of  said  notice  the  vendee,  or  those  claiming  under 
him,  may  discharge  any  unpaid  payment  and  costs  of  serv- 
ice of  notice  *  *  *  or  perform  any  condition  broken." 

This  notice  became  ineffectual  as  a  notice  of  forfeiture, 
for  the  reason  that,  in  the  notice,  the  land  was  described 
erroneously,  as  in  the  contract.  The  real  contract  was  for 
the  purchase  of  the  land  actually  owned  by  the  defendant. 
The  defendant  did  not  own  the  land  described  in  the  con- 
tract. Therefore,  the  notice  of  forfeiture  of  rights  in  the 
land  which  the  defendant  did  not  own  did  not  become  effec- 
tual to  forfeit  the  rights  of  the  plaintiff  in  lands  which  the 
defen(Jant  did  own,  and  which  were,  in  fact,  the  subject  of 
sale.  The  notice  was,  therefore,  ineffectual  for  any  pur- 
pose under  the  statute.  Wolke  v.  Watts  <€  Co.,  125  Iowa 
321.  Therefore,  there  was  no  legal  forfeiture  of  plaintiff's 
rights  to  the  land  actually  sold,  at  the  time  this  action  was 
commenced. 

The  rights  of  the  parties  in  this  suit  must  be  determined 
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ag  of  the  date  the  suit  was  commenced.    At  that  time,  the 
right  of  each  to  enforce  the  contract  was  unaffected  by  any 

previous    conduct.    Before   the    commence- 
rvwSLS:        ment  of  the  suit,  the  error  in  the  written 

rcfldflsion  * 

aotomttie'  contract  was  discovered  by  both  parties. 

forfeiture. 

Both  parties  then  knew  that  the  writing  did 
not  express  the  real  contract  between  them.    Before  the 
commencement  of  this  action,  the  defendant  had  tendered 
to  the  plaintiff  a  deed  to  the  property  covered  by  the  con- 
tract as  actually  made,  together  with  an  abstract  showing 
perfect  title  in  the  defendant  to  the  land  sought  to  be  con- 
veyed.   It  was  after  this  that  plaintiff  b^an  his  action  to 
recover  the  portion  of  the  purchase  price  paid.    He  based 
this  on  the  sole  ground  that  be  had  been  induced  by  the 
fraud  of  the  defendant  to  enter  into  the  written  contract. 
The  payment  of  (500  took  the  contract  out  of  the  statute 
of  frauds.    The  contract  was  effectual  as  a  contract  for 
the  conveyance  of  real  estate  without  the  writing.    What 
was  the  effect,  then,  of  bringing  this  action?    The  effect 
was  to  repudiate  the  contract,  not  only  as  written,  but  as 
actually  made.    There  was  no  fault  on  the  part  of  the  de- 
fendant   Defendant  had  done  all  that  his  contract  required 
him  to  do.    He  had  presented  the  plaintiff  with  an  abstract, 
as  stipulated.    Hie  executed  and  tendered^  to  the  plaintiff 
a  niffldent  ▼arrantj  deed  to  the  premiseB  actually  sold. 
The  plaintiff  refused  to  accept  the  deed,  and  refused  to  per- 
form the  contract  on  his  part,  and  brought  this  action. 
There  was  a  clear  repudiation  of  the  contract  on  the  part 
of  the  plaintiff;  and  we  think  the  allegations  in  the  petition 
of  fraud  were  a  mere  subterfuge,  to  avoid  the  effect  of  his 
act  in  repudiating  the  contract.    It  is  true  that  a  mere  fail- 
ore  to  perform  within  the  time  stipulated  does  not  have 
the  effect  of  relieving  the  other  party  from  performance  on 
his  part    The  obligation  to  perform  remains  mutual,  until 
the  contract  actually  made  is  rescinded  or  repudiated.    One 
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party  to  a  contract  cannot  rescind  a  contrai^t^  any  more 
than  one  party  can  make  a  contract.    But  if  one  party  ex- 
poses a  purpose,  an  intent,  a  desire  to  repudiate,  the  other 
may  accept  him  at  his  word,  and  the  contract  will  be  at  an 
end.    In  this  case,  the  plaintiff  not  only  failed  to  meet  the 
requirements  of  the  contract  on  his  part,  but  brought  this 
action  to  recover  what  he  had  already  i>aid  upon  the  con- 
tract, which  was  a  manifest  declaration  of  an  intention 
not  to  abide  by  the  contract.    When  the  plaintiff  brought 
this  action,  he  knew  that  the  writing  did  not  properly  de- 
scribe the  land  purchased,  and  intended  to  be  covered  by 
the  contract.    He  knew  that  this  misdescription  was  the  re- 
sult of  mutual  mistake.    There  was  no  mistake  as  to  the 
land  to  be  conveyed.    The  only  mistake  was  in  the  govern- 
mental description  of  the  land.    We  say,  therefore,  that  the 
allegations  of  plaintiff's  petition  are  mere  subterfuge,  for 
the  reason  that  plaintiff  knew  the  land  that  he  {xurchased ; 
knew  that  there  was  a  mistake  in  the  writing  of  the  gov- 
ernmental description  of  the  land  actually  purchased;  knew 
that  the  defendant  had  tendered  him  a  deed  to  the  land  that 
he  actually  purchased;  knew  that  the  defendant  had  fur- 
nished him  an  abstract  showing  title  to  the  land  which 
he  had  purchased;  knew  that  the  defendant  had  done  all 
that  was  required  of  him  to  be  done  on  his  part.    We  think 
the  bringing  of  an  action  was  a  repudiation  of  the  contract 
on  the  part  of  the  plaintiff.    There  was  no  need  to  reform 
the  contract.    This,  however,  did  not  prejudice  any  rights 
which  the  plaintiff  had  in  the  premises.    Plaintiff,  having 
failed  to  perform,  and  having  repudiated  his  contract,  by 
voluntarily  withdrawing  from  its  performance,  is  in  no 
position  to  recover  any  part  of  the  purchase  price  paid,  and 
the  court  was  right  in  so  determining.    Plaintiff  having  de- 
clared his  purpose  to  repudiate  the  contract  and  to  with- 
draw from  its  performance,  the  court  committed  no  error 
in  declaring  the  contract  to  be  at  an  ^id.    Equity  looks 
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back  of  the  writing  to  the  contract  that  was  actually  en- 
tered into  between  the  parties,  and,  having  ascertained  that, 
considers  and  adjusts  rights  from  that  viewpoint.  Equity 
never  reforms  the  contract.  If  there  be  a  writing,  intended 
to  express  the  contract,  which  does  not  express  it  truly, 
and  it  is  made  to  appear  that  this  is  due  to  a  mutual  mis- 
take of  the  parties,  the  court  may,  if  necessary  to  a  proper 
adjustment  of  the  rights  under  the  contract  as  actually 
made,  reform  the  writing  so  as  to  make  it  express  the  true 
intent  and  purpose  of  the  parties,  and  the  actual  contract 
as  made.  Equity  recognizes  no  rights  under  the  contract 
greater  than  the  contract  itself  gives.  The  writing  is  in- 
tended merely  as  evidence  of  the  contract.  The  evidence  of 
the  contract  may  be  reformed ;  but  the  contract  stands,  and 
must  stand,  as  it  was  made  by  the  parties,  and  their  rights 
measured  by  that.  In  this  case,  proof  of  the  actual  contract 
was  essential,  that  the  defendant  might  show  performance 
on  his  part  of  the  contract  as  actually  made.  It  was  not 
necessary  to  reform  the  contract,  because,  under  the  record, 
the  contract  should  not  be  enforced. 

There  is  much  controversy  in  argument  over  what  we 
denominate  "inferences  to  be  drawn  from  the  record,"  but 
the  record  itself  and  all  legitimate  inferences  from  the 
record  support  the  conclusions  of  fact  which  we  have  stated 
above*  We  think  the  plaintiff  has  not  acted  in  good  faith 
in  this  transaction,  and  the  positions  he  assumes  are  not 
tenable  under  the  record. 

Finding  no  error,  the  case  is,  therefore, — Affirmed, 

Preston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 
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Deborah  Southwick,  Appellee,  v.  Charlbs  Southwick 

et  al.,  Appellants. 

WnJiS:  Construction— Life  Tenant's  Power  to  Sell.  A  life  tenant 
possesses  no  absolute  power  to  sell  the  subject-matter  of  the 
estate,  unless  such  power  (a)  is  clearly  given 'in  the  instru- 
ment which  creates  the  estate,  or  (b)  is  necessarily  implied 
from  the  language  of  such  Instrument. 

PRINCIPLE  APPLIED:  A  testator  devised  all  his  property 
to  his  wife,  "to  have  and  to  hold  and  use  as  her  needs  may  re- 
quire, so  long  as  she  may  live."  The  will  also  provided  that, 
after  the  death  of  said  wife,  "the  residue  of  said  estate  shall  be 
equally  divided"  among  named  children.  During  the  six  years 
following  the  death  of  the  testator,  the  use  and  income  of  the 
property  proved  to  be  ample  for  the  wife's  support.  Held,  the 
wife  had  no  absolute  power  to  sell  the  property. 

Appeal  from  Jones  District  Court, — F.  O.  Ellison,  Judge. 

September  21,  1918. 

Action  to  construe  a  will.  Opinion  states  the  facts. — 
Reversed. 

Remley  d  Remley  and  Bamhart  d  Stewart ^  for  appel- 
lants. 

George  C.  Gorman,  for  appellee. 

Gatnor^  J. — This  action  is  brought  in  equity,  to  secure 
the  construction  of  the  provisions  in  a  will : 

"1st.  After  the  paymemt  of  all  my  just  debts  and  fu- 
neral expenses,  I  give,  devise  and  bequeath  unto  my  wife, 
t)eborah.  A.  Southwick,  all  my  property,  both  real  and  per- 
sonal of  wiiich  I  may  die  seized,  *  *  *  to  have  and  to  hold 
and  use  as  her  needs  may  i-equire,  so  long  as  she  may  live. 

"2d.     After  the  death  of  mv  wife  ♦  ♦  ♦  I  direct  and  will 

• 

that  after  providing  and  erecting  a  suitable  monument  on 
my  lot  ♦  ♦  *  that  the  residue  of  said  estate  shall  be  equally 
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divided,  share  and  share  alike^  among  my  children"  (nam- 
ing them). 

This  will  was  executed  on  the  5th  day  of  December, 
1907.  The  maker  of  the  will,  Wesley  Southwick,  died  on  the 
Ist  day  of  January,  1910.  The  will  was  not  probated  until 
the  29th  day  of  January,  1916.  After  the  will  was  probated, 
the  plaintiff,  the  widow,  elected  and  consented  to  take  under 
the  will.  Some  controversy  has  arisen  between  the  widow, 
on  the  one  side,  and  the  children  and  their  representatives, 
on  the  other,  as  to  the  proper  construction  to  be  given  to 
the  will.  It  is  the  claim  of  the  plaintiff,  widow,  that,  under 
the  will,  she  takes  a  life  estate,  with  the  power  of  sale 
added;  that  she  has  the  absolute  right,  if  she  so  elects,  to 
sefll  and  dispose  of  all  the  property  coming  to  her  under  the 
will,  whether  her  needs  require  it  or  not.  This  is  the  only 
question  in  controversy  in  this  case. 

Many  wills  similar  to  the  one  under  consideration  have 
been  before  this  court,  and  the  same  claim  with  respect  to 
them  urged  as  is  urged  here.  Since  the  death  of  the  tes- 
tator, in  1910,  until  the  commencement  of  this  action,  in 
1916,  the  plaintiff  has  been  in  the  possession  and  enjoyment 
and  use  of  all  the  property  covered  by  the  will.  There  is  no 
contention  that,  in  the  use  of  the  property,  she  has  not  found 
ample  means  for  her  support  and  maintenance.  All  her  needs 
have  been  supplied  during  this  interval,  so  far  as  this  rec- 
ord shows,  out  of  the  use  oif  the  property  during  that  time. 
In  the  bringing  of  this  action,  however,  she  contends  that, 
by  the  will,  there  is  invested  in  her,  not  only  the  right  to 
Qse  the  property  during  her  natural  life,  as  her  needs  may 
require,  but  also  that  there  is  invested  in  her  an  absolute 
right  to  alienate  the  property,  to  sell  and  dispose  of  it  as  she 
wills,  and  to  use  the  proceeds  as  she  may  elect;  that  the 
rest  and  residue  referred  to  iii  the  second  clause  of  the  will 
is  only  that  which  shall  be  left  for  division  after  she  has 
exerrised  this  claimed  right. 

Vol.  184  IA.~22 
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A  few  of  our  cases  serve  to  demonstrate  our  holdings. 
In  Wehh  v.  Wehh,  130  Iowa  457,  the  contention  was  that 
the  will  gave  to  the  widow  a  life  estate,  with  the  power 
of  sale  added.  The  provision  of  the  will  under  consid- 
eration was :  "I  devise  to  my  wife  all  my  personal  property 
of  every  kind  and  description  to  have  to  hold  by  her  during 
her  life,  and  at  her  death  the  same  or  whatever  remains  to 
be  divided  between  my  children  equally.'^  The  court  held 
that  she  took,  under  this  provision  of  the  will,  a  life  estate, 
with  power  of  sale  added. 

In  Hcmland  v.  Hcmldtid,  130  Iowa  611,  the  court  had 
before  it  the  following  provision :  "I  give,  devise  and  be- 
queath to  my  wife  *  ♦  ♦  all  my  property  ♦  ♦  ♦  for  her  ex- 
clusive use  and  benefit  during  her  life,  and  after  her  death 
and  funeral  expenses  are  paid  what  remains  to  be  equally 
divided  between  my  children."  Held  that,  under  this  pro- 
vision, she  took  a  life  estate,  without  power  of  sale  added. 

In  In  Re  Estate  of  Condon,  167  Iowa  215,  the  will  pro- 
vided: "I  give  to  my  wife,  Mary  J.  Condon,  all  of  my 
property  ♦  •  ♦  for  her  own  u-se  and  benefit  during  her  nat- 
ural life,  and  at  her  death,  I  direct  what  is,  then  remaining 
of  the  estate  shall  be  equally  divided  between  my  children." 
Held  that  she  took  merely  a  life  estate,  without  the  power 
of  sale  added. 

In  BenJiam  v.  Turkle,  173  Iowa  598,  we  undertook  to 
distinguish  the  holding  in  the  Wehl)  case  from  the  holding 
in  the  HaviUmd  case. 

Where  words  in  a  will  indicate  an  intention  to  limit 
the  estate  granted  to  the  life  of  the  devisee,  and  they  fairly 
import  that  purpose,  we  must  assume  that  to  be  the  intent 
of  the  testator.  Why  use.  these  words  of  limitation  when 
the  larger  estate  is  intended?  If  the  intention  of  the  tes- 
tator i«  to  create  in  his  wife  an  absolute  estate  by  the  de- 
vise, apt  words  to  evidence  that  purpose  are  not  wanting. 
It  has  been  held,  however,  that,  even  though  there  be  words 
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of  limitation, — worda  exipreflfiing  a  purpose  to  limit  the  es- 
tate devised  to  the  life  of  the  devisee, — ^yet  if,  with  this  lim- 
itation, there  is  given  in  the  same  instrument  unlimited 
power  of  disposal,  the  remainderman  takes  only  tiiat  which 
remains  undisposed  of.  The  renxainderman  takes  the  fee 
in  the  real  estate,  subject,  however,  to  have  it  divested  by 
the  exercise  of  the  power  of  sale  granted  to  the  life  tenant. 
But  where  the  words,  in  their  usual  and  ordinary  significa- 
tion, indicate  a  purpose  to  devise  only  a  life  estate,  with  the 
remainder  over,  the  right  of  the  life  tenant  to  divest  the 
remainderman  by  sale  during  the  continuance  of  the  life 
estate  ought  clearly  to  appear  in  the  instrument  itself;  or, 
at  least,  it  ought  to  be  necessarily  implied  in  the  instru- 
ment, from  its  wording.  In  the  instrument  before  us,  the 
testator  gave  to  his  wife  his  property,  to  have  and  to  hold 
and  use  as  her  needs  may  require,  so  long  as  she  may  live. 
He  gave  it  to  her  to  have  and  to  hold  and  use  only  so  long 
as  she  live,  and  then  only  so  much  of  it  as  her  needs  might 
require  during  that  period  of  time.  Has  purpose  was  that 
the  remainder  of  the  estate,  after  carving  out  of  it  the  life 
estate,  should,  upon  the  expiration  of  the  life  estate,  be 
equally  divided  among  his  children.  We  think  it  is  man- 
ifest from  this  will  that -the  intention  of  the  testator  was 
that  the  wife  should  take  only  a  life  estate  in  the  property 
devised,  to  hold  and  have  and  use  as  her  needs  might  re- 
quire,— that  is,  during  her  life.  During  the  eight  years 
that  have  intervened  since  the  death  of  her  husband,  she 
has  been  in  possession  of  this  property,  and  from  its  use 
her  needs  have  been  supplied.  There  is  no  showing  in  this 
record  that  she  needs  more  for  her  support  and  mainte- 
nance than  the  income  from  the  estate.  To  enjoy,  she  must 
have  and  hold.  To  have  and  to  hold  were  necessary  to  the 
use  which  was  granted.  The  use  was  limited  to  her  needs 
and  to  her  life.  We  find  no  words  in  the  will  enlarging  or 
extending  the  estate  or  power  of  the  widow,  devisee,  in  the 
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estate,  beyond  the  words  found  in  the  claxiiBe  under  whid^ 
she  acquires  her  right;  and  this  clause  limits  the  estate 
granted  and  her  right  in  the  estate  and  her  power  over 
the  estate,  to  hold  and  use  the  same  as  her  needs  may  re- 
quire, as  long  as  she  may  live. 

We  think  the  Webl)  case,  supra,  went  to  the  limit  in 
finding  implied  power  to  sell,  even  under  the  wording  of 
that  will,  and  we  are  not  disposed  to  extend  it.  We  reach 
the  conclusion  that  the  court  erred  in  holding  that  the  widow 
had  an  absolute  power  oif  sale  under  the  provisions  of  this 
will,  and  the  cause  is,  therefore, — Reversed. 

Pebston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


;Mary  M.  Watts,  Appellant,  v.  Blnora  L.  Hart  et  al.,  Ap- 
pellees. 

WIIaLS:  OanstructLon — ^DeducUii^  OlaligatLon  from  Share.  Direc- 
tions in  a  will  to  deduct  from  a  devisee's  share,  under  named 
conditions,  a  specified  obligation  which  testator  was  then  owing: 
to  devisee,  may  not  he  applied  to  another  and  different  ohliga- 
tlon  owing  by  testator  to  devisee,  even  though  the  latter  was 
executed  and  delivered  at  the  time  of  the  surrender  of  the 
former.  * 

Ajriyeff^  from  I  Arm  DUtriet  Court, — .Milo  R  Smith,  Judge. 

Sdptbmbbr  21,  1918. 

Action  to  construe  the  provisions  of  a  will,  and  for  a 
decree  partitioning  property  of  an  intestate  among  the  dev- 
.  isees  of  a  will.    Opinion  states  the  facts. — Reversed, 

Redmond  d  Stewart,  for  appellant. 

WilUam  Sm/ffth,  Barnes^  Chamberlmn  d  Ha^mslik,  Rob- 
ert M.  RogerSy  Charles  Penningroth,  and  TowrteUot  d  Dan- 
nelly,  for  appellees. 
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Oatnor^  J. — Jacob  A.  Hart  resided  in  Cedar  Bapids, 
Iowa,  and  had  a  wife  and  three  daughters.  All  of  these 
daughters  at  some  time  married,  and  bore  the  names,  Mary 
M.  Watts,  Elnora  L.  Huttig,  and  Francis  V.  Myers.  At  the 
time  the  will  hereinafter  referred  to  was  executed,  Mary  M. 
Watts  was  a  widow.  Elnora  was  dead,  but  leift  surviving 
her  two  sons,  Ewart  Hart  Huttig  and  Frederick  J.  Huttig. 
Francis  was  also  dead,  but  left  surviving  her  two  children, 
Hart  Myers  and  Willard  Myers.  Jacob  owned  considerable 
real  estate  and  other  property;  and,  on  the  10th  day  of 
March,  1900,  executed  a  will,  in  which  he  devised  to  his 
wife,  Elnora,  all  his  estate,  both  real  and  personal,  to  have 
and  receive  all  the  profit,  income,  and  advantages  that  may 
result  therefrom  during  her  lifetime,  the  same  to  be  taken 
and  accepted  by  her  in  lieu  of  all  dower  in  his  estate.  The 
remainder  was  disposed  of  as  follows : 

"One  third  to  my  daughter,  Mary  M.  Watts  [plaintiff 
in  this  suit],  provided,  however,  if  me  or  my  estate  have  to 
pay  a  certain  promissory  note  for  |2,000  given  by  me  to  my 
said  daughter,  Mary  M.  Watts,  then  the  amount  so  paid 
on  said  note  to  be  taken  and  deducted  from  the  said  one 
third  of  my  estate. 

"2d.  The  residue  and  remainder  of  my  said  estate,  I 
give,  devise  and  bequeath  to  Ewart  Hart  Huttig  and  Freder- 
ick J.  Huttig,  children  of  my  late  daughter,  Elnora  L.  Hut- 
tig, and  to  Hart  Myers  and  Willard  Myers,  children  of  my 
late  daughter,  Francis  V.  Myers,  to  be  divided  between  my 
said  four  grandchildren  equally  share  and  share  alike.'' 

Jacob  A.  Hart  died  on  the  26th  day  of  May,  1900.  His 
will  was  duly  admitted  to  probate.  Elnora,  the  widow,  was 
appointed  executrix  of  this  will.  It  seems  that  much  of  the 
estate  of  Jacob  A.  Hart  was  not  productive  of  income;  so 
it  was  stipulated  and  agreed  between  the  devisees  and  El- 
nora, the  widow,  that  the  real  estate  should  all  be  sold,  and 
the  proceeds  deposited  in  trust,  the  income  arising  there- 
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from  to  be  pcdd  to  Blnora  L.  Hart,  the  widow,  for  her  sup- 
port and  maintenance  during  her  life,  as  provided  in  the 
will,  and  upon  her  death,  the  balance  to  be  distributed,  in 
accordance  with  t)ie  terms  of  the  will,  to  the  legatees  named 
in  the  will.  Subsequently,  the  widow  died,  and  the  estate 
is  now  for  distribution  among  the  legatees  named  in  the 
will. 

It  is  the  claim  of  the  plaintiff  that  she  is  entitled  to  re- 
ceive one  third  of  the  estate,  without  reference  to  the  |2,000 
note  referred  to  in  that  provision  of  the  will  under  which 
she  claims.  It  is  her  claim  that  the  f 2,000  note  was  neither 
paid  to  her  by  Jacob  A.  Hart  during  his  lifetime,  nor  by 
his  estate  since  his  death ;  that,  therefore,  she  is  entitled  to 
the  one  third  of  the  estate  provided  in  the  will.  ThiK  i.v 
the  only  question  involved  in  this  case. 

The  facts  disclosed  by  the  record  are  that,  some  time 
before  the  making  of  the  will,  Mary  A.  Watts,  the.  plaintiff, 
was  married.  Bier  husband  died.  Upon  his  death,  she  re- 
ceived (2,000  insurance.  She  loaned  this  to  her  father, 
Jacob.  He  gave  her  the  promissory  note  referred  to  in  the 
will.  Just  when  these  things  happened,  does  not  appear. 
They  happened,  however,  some  time  prior  to  ihe  making  of 
the  will.  A  few  days  before  Jacob's  death, — in  fact,  he  was 
then  very  sick  and  about  to  die, — he  called  the  plaintiff, 
Mrs.  Watts,  to  himi,  and  asked  her  if  she  had  that  f2,00O 
note  which  he  had  given  her.    H^r  testimony  is : 

"Tiie  note,  the  |2,000  note,  was  my  husband's  insurance 
money.  My  father  borrowed  it  from  me  and  gave  me  his 
note.  Just  before  he  died,  he  asked  me  to  give  him  that 
note,  which  I  did.    Then  he  handed  me  this  other  note." 

This  note  api)ears  in  the  record  to  be  a  note  for 
fl,018.61,  payable  one  year  after  date,  and  dated  May  1, 
1900.    Jacob  died  May  26,  1900.    She  further  testifies: 

^'This  new  note  was  handed  to  me  and  the  old  note 
surrendered  a  few  days  before  his  death.    I  had  no  idea 
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what  the  note  was.  I  did  not  say  anything  about  it,  as  he 
was  on  his  deathbed.  I  thought  it  was  the  same  12,000  note 
I  handed  him.  When  he  called  me  in,  he  demanded  it,  or 
asked  me  to  get  it.  When  I  brought  the  $2,000  note  to  him, 
he  took  it  and  kept  it.  He  had  always  kept  track  of  my 
business.  I  let  him  have  some  money.  I  don't  know  what 
he  intended  that  new  note  for.  He  handed  it  to  me.  Ho 
took  the  |2,000  note  from  me.  I  gave  it  to  him.  That  was 
the  time  he  handed  me  the  other  note." 

This  f2,000  note  apparently  was  never  returned  by 
Jacob  to  his  daughter,  Mary,  nor  does  the  record  show  that 
she  had  ever  had  it  in  her  possession  after  that  time. 

After  the  death  of  Jacob,  the  plaintiff  (Mary)  filed 
this  fl,018.61  note  as  a  claim  against  his  estate.  It  was 
allowed  and  paid.  At  the  time  it  was  paid,  she  received  on 
it  the  sum  of  |1,533.87.  The  court  found  that  this  sum, 
with  interest  from  the  date  it  was  paid  to  Mary  Watts, 
should  be  taken  out  of  her  share  of  the  estate,  under  the 
provisions  of  the  will  hereinbefore  referred  to.  From  this 
part  of  the  decree,  plaintiff,  Mary  M.  Watts,  appeals. 

The  theory,  evidently,  upon  which  the  court  proceeded, 
in  charging  this  sum  up  against  the  share  devised,  is,  we 
take  it,  that  the  one-third  interest  in  the  estate  given  to  her 
should  be  diminished  to  the  extent  of  what  his  estate  was 
required  to  pay  to  her  upon  the  |2,000  note  referred  to ;  that 
this  payment  so  made  was^a  payment  made  upon  that  |2,000 
note;  and  that,  therefore,  by  the  terms  of  the  will,  the  in- 
terest in  the  estate  bequeathed  to  her  under  the  will  should 
be  reduced  to  the  extent  of  that  payment.  That  Mary  M. 
Watts,  the  plaintiff,  loaned  her  father  f 2,000,  and  that  he 
gave  her  his  note  as  evidence  of  the  obligation  on  his  part 
to  repay  the  money  to  her,  is  not  questioned.  That  he  was 
indebted  to  her  at  the  time  the  will  was  made,  this  record 
leaves  no  doubt.  Why  he  sought  to  discharge  his  obliga- 
tion to  her  in  this  way  is  not  apparent  in  this  record.     If 
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the  matter  had  stood  as  it  was  at  the  time  the  will  was  ex- 
ecuted, and  subsequently  he  had  paid  her  this  f  2,000,  on  her 
request,  then  the  will,  strictly  enforced,  would  reduce  her 
share  in  the  estate  to  the  extent  of  the  amount  so  paid,  to 
wit,  the  |2,000.  Or,  had  the  matter  stood  as  it  was  at  the 
time  the  will  was  executed,  and  she  had  filed  this  f2,000 
claim  against  the  estate,  and  it  had  been  paid  by  his  ad- 
ministrator, then,  under  a  strict  construction  of  the  will, 
the  amount  bequeathed  to  her  would  be  reduced  to  the  ex- 
tent of  such  payment.  But  if,  after  the  will  had  been  exe- 
cuted, and  before  his  death,  he  had  demanded  a  return  of 
this  note  to  him,  and  she  had  surrendered  it  to  him,  then 
clearly,  she  would  be  entitled  to  her  one  third,  undimin- 
ished. He  did  demand  the  note,  and  it  was  surrendered  by 
her.  If  nothing  further  appeared,  her  share  would  not  be 
/undiminished  by  the  provisions  of  the  will.  However,  at 
the  time  he  demanded  of  her  this  |2,000  note,  and  she  sur- 
rendered the  same  to  him,  he  gave  to  her  this  note  for 
$1,018.61.  This  note  imports  a  consideration.  What  the 
consideration  was,  does  not  appear.  She  testifies  that  she 
did  not  know  what  the  note  was  for;  t^at  her  father  al- 
ways kept  track  of  her  business ;  that  she  let  him  have  some 
money.  The  purpose  of  this  transaction,  as  it  existed  in 
the  naind  of  the  testator,  is  left  to  inference.  The  fact  that 
she  had  this  J2,000  note  would,  not,  in  and  of  itself,  dimin- 
ish the  one  third  bequeathed  to  her  by  her  father.  The  pro- 
vision of  the  will  is  that  the  one  third  bequeathed  to  her 
should  be  diminished  only  in  the  event,  as  he  phrased  it, 
"if  me  or  my  estate  have  to  pay  the  note.'^  Did  he  pay 
this  note?  She  surrendered  the  note  to  him  on  his  request. 
He  took  it  and  retained  it.  It  is  true  that,  at  the  same  time, 
he  handed  her  this  other  note,  which  she  subsequently  filed 
as  a  claim  against  his  estate,  and  it  was  paid.  Why  this 
transaction?  Wherein  were  her  rights  ini  his  property 
changed  at  all,  by  this  transaction,  from  what  they  were? 
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Her  one  third  could  only  be  diminished  to  the  extent  of  the 
raonev  actually  received  from  the  estate.  Hiis  intention,  ex- 
pressed  in  the  will,  was  that  it  should  be  diminished  to  the 
extent  of  the  amount  collected  by  her  on  the  92,000  note. 
If  she  collected  on  the  f2,000  note,  she  would  have  the 
amount  collected,  and  the  balance  of  her  share  diminished 
by  that  amount.  If  she,  did  not  collect,  she  took  the  one 
third  undiminished.  If  he  intended  the  same  conditions 
to  exist  with  reference  to  the  |1,018.61  note,  and  she  filed 
it  as  a  claim  against  the  estate  and  collected  it,  she  would 
have  the  amount  given  her  under  the  provision  of  the  will, 
diminished  only  bv  the  amount  that  she  thus  received.  If 
she  collected  under  the  first  note,  she  would  have  more  mon- 
ey, but  less  of  the  proceeds  of  the  bequest.  If  she  collected 
under  the  second  note,  she  would  have  less  money,  and  more 
of  the  proceeds  from  the  bequest.  Wherein  would  her  con- 
dition be  changed?  He  evidently  intended  to  do  something. 
He  evidently  intended  to  change,  in  some  way,  her  rela- 
tion^ip  to  the  estate.  He  took  the  old  note,  referred  to 
in  his  will,  and  destroyed  it  or  disposed  of  it,  or,  at  least, 
retained  it.  He  gave  her  a  new  note,  without  informing  her 
of  his  purpose.    At  that  time,  he  was  about  to  die.    He  died 

< 

90on  afterwards.  He  had  already  received  $2,000  of  her 
money.  He  was  paying  her  back  |1,018.61  of  that  sum.  It 
seems  to  be  a  case  of  deathbed  repentance.  Though  repent- 
ant, he  seems  not  to  have  measured  up  to  his  full  duty,  or  it 
may  be  that  he  conceived  that  he  or  his  estate  should  pay 
at  least  a  portion  of  the  $2,000.  When  he  executed  this  last 
note,  it  was  an  absolute  and  unconditional  promise  to  pay 
to  her,  within  one  year,  the  amount  provided  for  in  the  note. 
If  appellees'  contention  be  true,  Jacob  did  a  useless  thing. 
She  had  a  note,  which  she  could  collect  only  from  the  share 
given  to  her  in  her  father's  estate.  He  gave  her  a  note 
which  she  could  collect  only  from  the  share  given  to  her  in 
her  father's  estate.    Rational  men  do  not  do  idle  things. 
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When  he  executed  this  new  note,  he  either  meant,  by  so  do- 
ing, to  make  himself  or  his  estate  liable  for  the  amount  pro- 
vided for  in  that  note,  without  regard  to  the  provisions  of 
the  will,  or  he  did  a  useless  and  idle  thing.  We  cannot  so 
construe  it.  This  conclusion  we  draw  from  the  facts  dis- 
closed in  this  record.  She  ought  not  to  be  charged  with  the 
amount  received  by  her  from  the  estate  on  this  f l,018.6f 
note  filed  by  her  as  a  claim  against  the  estate.  The  cause 
is  reversed. — Reversed  and  remanded,  with  instructions  to 
enter  a  decree  in  accordance  with  this  opinion. 

Preston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Laura  Johnston,  Appellee,  v.  Drainage  District  No.  80, 
OF  Palo  Alto  County,  et  al.,  Appellants. 

DBAINS:    Damages  for  Land  Taken.    The  statutory  machinery  for 

1  giving  property  owners  credit  on  their  assessments  for  the 
value  of  an  old  but  IneiBclent  drainage  improvement,  in  case  a 
new  district  is  established  which  embraces  such  old  district,  is 
not  applicable  to  the  question  of  the  amount  of  damages  which 
should  be  awarded  to  a  landowner  for  land  taken  by  reason  of 
the  establishment  of  a  new  and  original  ditch  improvement 
which  embraces  such  old  district.  (Sec.  1989-a25,  Code  Supp., 
1918.) 

APPEAIf  Ain>  EBBOB:     Harmless  Error — ^Xnaccurate  Ingtmctlon. 

2  An  inaccurate  instruction  is  harmless  when  the  record  discloses 
no  fact  under  which  the  jury  could  have  increased  the  dam- 
ages by  reason  of  such  inaccuracy. 

DBAINS:     Appropriating  Private  Ditch.    The  fact  that  the  right  of 
6    way  of  a  ditch  improvement  embraces  a  private  ditch  of  the 
landowner's  is  no  obstacle  to  the  recovery  of  damages  for  the 
land  taken. 

DBAINS:      Beduclng    Landowner's    Damages    by    Leveling    Waste 
4    Banks.     Damages  to  a  landowner  for  land  taken  for  right  of 
way  for  a  public  drainage  improvement  may  not  be  lessened  by 
a  consideration  of  the  extent  to  which  the  land  might  be  re- 
claimed hy  leveling  the  toaste  banks. 
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Appeal  from  Palo  Alto  Distriet  Court — ^N.  J.  Leb,  Judge. 

Septbmbbb  28;  1918. 

Appeal  from  judgment  for  damages  on  account  of  a 
drainage  improvement.  The  necessary  facts  are  stated  in 
the  opinion. — Affirmed. 

Davidson  d  Burt,  for  appellants. 

McOarty  d  Mccarty,  for  appellee. 

Stevens,  J. — I.  Appellants  complain  of  several  rulings 
of  the  court  in  the  admission  of  evidence  upon  the  question 
of  damages;  but,  after  a  careful  examination  thereof,  we 
are  unable  to  see  how,  if  erroneous,  they  could  have  had  any 
prejudicial  effect.  The  objections  urged  involve  the  weight 
and  credibility,  rather  than  the  admissibility,  of  evidence. 

II.  Evidence  was  received  tending  to  show  that  the 
proposed  hew  drainage  district  included  a  portion  of  the 
right  of  way  of  an  old  district  known  as  Drainage  District 
No.  16,  and  that  the  remaining  course  thereof  followed  the 
line  of  a  private  ditch,  previously  constructed  by  the  owner 
of  the  land  of  appellee. 

In  its  instruction  No.  7^/^,  the  court  charged  the  jury 
not  to  allow  plaintiff  damages  for  so  much  of  the  right  of 
way,  if  any,  as  was  occupied  by  the  open  ditch  on  the  right 

of  way  of  District  No.  16,  but  that  it  should 
'  age*  ?or  luid      take  into  consideration  the  fact  that  the  pri- 

tekcn. 

vate  ditch  and  the  land  occupied  thereby  be- 
longed to  the  plaintiff.  Counsel  for  defendants  excepted  to 
the  above  instruction,  upon  the  grounds  (a)  that  it  should 
have  stated  that  plaintiff  would  be  presumed  to  have  been 
paid  for  the  damages  resulting  from  the  establishment  and 
construction  of  the  improvement  in  District  No.  16;  and 
(b)  that  Section  1989-a25  of  the  Supplement  to  the  Code, 
1913,  provides  that  land  thus  located  shall  be  paid  for  at 
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the  time  of  assessiBg  benefits,  and  credit  given  on  account 
thereof  to  the  landowner  entitled  thereto;  and  that  it  was, 
therefore,  improper  to  direct  the  jury  to  allow  compensa- 
tion for  the  land  occupied  by  the  private  ditch. 

As  to  the  first  of  the  above  exceptions,  it  may  be  con- 
ceded that,  in  so  far  as  the  right  of  way  for  the  improve- 
ment in  question  included  a  portion  of  the  right  of  way  of 

a  former  drainage  improvement,  for  which 

2.  appbae.  ahd         the  owner  had  received  compensation,  no 

lew  error:  additional  sum  should  be  allowed  for  the 

Inaccurate  In- 

stmction.  land  thus  taken  and  occupied  thereby.    The 

-  court  so  informed  the  jury,  but  apparently 
limited  the  effect  of  the  instruction  to  the  portion  of  the 
right  of  way  actually  occupied  by  the  open  ditch ;  but  the 
record  discloses  nothing  from  which  the  jury  could  have 
determined  the  portion  of  the  right  of  way  outside  of  the 
open  ditch  included  in  Drainage  District  No.  16,  and,  in 
the  absence  of  such  showing,  the  error  in  the  instruction 
was  without  prejudice.  The  exception  to  this  instruction, 
based  upon  the  provisions  of  Section  1989-a25  of  the  Supple- 
ment to  the  Code,  1913,  does  not,  as  contended  by  counsel- 
present  a  constitutional  question  for  our  consideration,  nor 
is  the  instruction  condemned  thereby.  We  held,  in  Bird  v. 
Board  of  SupervisorSy  154  Iowa  692,  that  the  provisions  of 
the  above  section  apply  to  cases  where  the  established  im- 
provement "is  proved  insufficient  to  protect  or  drain  all  of 
the  lands  necessarily  tributary  thereto."  We  gather  from 
the  record  that  the  improvement  here  proposed  is  an  orig- 
inal enterprise,  and  was  not  initiated  because  the  improve- 
ment in  Drainage  District  No.  16  had  proven  insufficient. 
JThe  statute  under  consideration  relates  to  the  value  of  the 
old  improvement,  and  requires  the  commissioners  who  have 
been  appointed  to  classify  benefits  to  take  the  same  into  con- 
sideration, and  credit  the  value  thereof  to  the  parties  own- 
ing the  old  improvement,  as  their  interests  may  appear, 
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and*  does  not  relate  to  the  value  of  the  land  taken^  which, 
under  the  provisions  of  Section  1989-a6,  Code  Supplement, 
1913,  must  be  allowed  as  a  part  of  the  damages  to  the  owner 
of  the  land.  This  is  in  accordance  with  our  prior  holdings. 
Chicago  d  N.  W.  R.  Co.  v.  Board  of  Supermsora,  —  Iowa 
— ;  Mittman  v.  Farmer,  162  Iowa  364. 

The  question  whether  plaintiflE  is  entitled  to  credit,  on 
account  of  her  open  ditch,  or  improvement,  upon  the  assess- 
ment, if  any,  that  may  hereafter  be  levied  upon  her  land 

for  the  cost  of  the  proposed  new  improve- 

3.  dbaivs:  fp-       ment,  is  not  before  us.    Plaintiff  was  ei;iti- 

priTste  diW     tied  to  payment  for  the  fair  market  value 

of  the  land  included  within  the  drainage 
right  of  way,  and  for  such  other  damages  as  are  usually 
allowed  in  cases  of  this  character,  the  measure  of  which 
is  fully  stated  by  the  following  decisions  of  this  court.  Sec- 
tion 1989-a6,  supra;  Larson  v.  Webster  County,  150  Iowa 
344 ;  In  re  Joint  Drain.  Duet,,  160  Iowa  293,  294 ;  Taylor 
V.  Drainage  District,  167  Iowa  42,  50. 

The  presence  of  a  private  ditch,  upon  the  land  taken 
for  such  right  of  way,  did  not,  in  any  sense,  deprive  her 
of  the  right  to  compensation  for  the  value  of  the  land  taken. 
The  jury,  in  arriving  at  the  fair  value  of  the  land,  should 
have  considered  its  condition  as  affected  by  the  private 
ditch.  If  the  improvement  in  question  is  one  for  which 
credit  should  be  allowed  by  the  commissioners,  that  is  a 
matter  for  their  consideration,  independent  of  the  fair 
value  of  the  land  appropriated  for  the  ditch  right  of  way, 
or  the  amount  to  be  awarded  as  damages  therefor. 

III.  The  court  further  instructed  the  jury  that,  in 
fixing  the  amount  of  plaintiff's  damages,  it  should  take  into 
consideration  the  amount  and  value  of  the  land  actually 
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occupied  by  the  ditch,  its  berms  and  waste 
4.  DBAm:  r»-       banks,  the  manner  in  which  the  farm  was 
aSST'by  ^S^i-     divided  and  affected  tiiereby,  the  use  thereof 
gj^jj*^**  as  compared  with  conditions  existing  be- 

fore the  construction  of  the  ditch,  the  ex- 
istence and  appearance  of  the  waste  banks,  as  they  might 
affect  the  appearance,  use,  and  value  of  the  premises  as  a 
farm,  the  feasibility  of  leveling  the  waste  banks  and  the 
cost  thereof,  the  necessity  of  fences,  the  expense  of  con- 
structing and  maintaining  the  same,  together  with  such 
other  improvements,  if  any,  as  were  Inade  necessary  by  rea- 
son of  the  taking  of  the  right  of  way  and  the  construction 
of  the  ditch.  To  this  instruction,  counsel  for  appellant  ex- 
cepted, upon  the  ground  that  the  court  should  have  charged 
the  jury  that,  in  determining  the  amount  of  plaintiff's  dam- 
ages, it  must  take  into  consideration  the  extent  to  which 
the  land  appropriated  might  be  reclaimed  for  cultivation  by 
leveling  the  waste  banks. 

The  case  was  tried  by  counsel  upon  both  sides  upon 
the  theory  that  the  feasibility  of  leveling  the  waste  banks 
and  the  expense  thereof  were  proper  matters  to  be  consid- 
ered, in  fixing  the  amount  of  plaintiff's  recovery.  Evidently, 
the  instruction  was  based  upon  this  theory  of  the  case,  and 
to  meet  the  evidence  offered  upon  this  point.  Had  the  in- 
struction embodied  the  thought  of  counsel,  it  would  have 
been  manifestly  erroneous.  While  this  court  held,  in  Stulir 
V.  Butterfield,  151  Iowa  736,  and  in  Barton  v.  Bote,  169 
Iowa  706,  that  land  taken  for  a  ditch  right  of  way  is  simply 
burdened  with  an  easement,  and,  in  the  Barton  case,  that 
the  owner  retains  the  right  to  use  the  property  in  any  way 
not  inconsistent  with  the  carrying  out  of  the  plans  of  the 
drainage  district,  yet  this  should  not  be  construed  to  mean 
that  the  owner  may,  in  all  cases,  enter  upon  the  right  of 
way  and  level  the  waste  banks  so  as  to  reclaim  the  land  for 
cultivation.      Section    1989-a21,    Code    Supplement,    1913, 
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provides  that  a  drainage  district,  when  established  and  the 
improvement  constructed,  shall  be  at  all  times  under  the 
control  and  supervision  of  the  board  of  supervisors,  whose 
duty  it  shall  be  to  keep  the  same  in  repair,  and  who  may, 
for  that  purpose,  cause  the  same  to  be  enlarged,  reopened, 
deepened,  widened,  straightened,  or  lengthened  for  a  better 
outlet,  without  notice,  unless  land  not  included  within  the 
right  of  way  is  sought  to  be  appropriated  for  that  purpose. 
Frequently,  the  waste  banks  are  placed  in  the  form  of  lev- 
els, and  are  made  a  part  of  the  improvement ;  and  it  is  not 
iincrimmon  that  the  ditches  adjacent  to  hills  become  filled, 
and  must  be  cleaned  out.  In  cases  where  this  becomes  nec- 
essary, the  dirt  taken  therefrom  would,  of  course,  be  de- 
posited upon  the  right  of  way.  Whether  the  board  of  super- 
visors, at  the  time  of  establishing  the  improvement,  may, 
open  the  recommendation  of  the  engineer,  and  when  not  a 
necessary  part  of  the  improvement,  grant  permission  to  the 
owner  of  the  fee  to  level  the  wasfe  banks,  and  take  the 
same  into  consideration  in  fixing  the  value  of  the  farm 
after  the  improvement  is  constructed,  is  not  before  us  upon 
this  appeal.  The  court  should  not  be  understood  as  ap- 
proving the  instruction  in  question,  but  only  as  saying  that 
the  exception  lodged  against  it  is  not  well  taken. 

Further  complaints  of  the  court's  instruction  are  set 
forth  in  appellants'  motion  for  a  new  trial,  but  no  sufilcient 
reason  is  shown  why  the  same  were  not  included  in  the  ex- 
ceptions taken  before  the  instructions  were  read  to  the 
jury,  as  required  by  Section  3705-a,  Supplement  to  the  Code, 
1913. 

As  we  find  no  reversible  error  in  the  record,  the  judg- 
ment of  the  court  below  is — Affirmed. 

Preston,  C.  J.,  Ladd,  Weaver,  Evans,  Gaynor,  and 
Saxinger,  JJ.,  concur. 
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J.  F.  MoNAOHAN,  Administrator^  Appellant,  v.  Equitable 
Life  Insurance  .Company  of  Iowa,  Appellee. 

OABBIEBS:  Non-AppUoabJOity  of  Bob  Ipsa  Itoquitur.  The  narrow 
allegation  ''that  a  paseonger,  while  exercising  due  care,  was,  by 
some  negligent  condition  or  movement  of  a  passenger  elevator, 
thrown  to  the  floor  thereof  in  such  manner  as  to  fatally  and  In- 
stantly cause  death/'  must  be  supported  by  evidence  other  than 
that  the  passenger  fell  while  in  the  elevator  and  was  found 
dead,  before  the  doctrine  of  res  ipsa  loquitur  can  apply. 

Peeston,  C.  J.,  and  Weaver,  J.,  dissent. 

Appeal  from  Polk  District  Court, — Charles  A.   Dudley, 

Judge. 

September  28,  1918. 

The  decedent  rightfully  made  use  of  a  passenger  ele- 
vator, maintained  and  operated  by  the  defendant  in  its  build- 
ing. She  fell,  in  some  manner,  and  was  found  to  be  dead. 
A  verdict  was  directed  for  the  defendant,  and  plaintiff  ap- 
peals.— Affirmed, 

Parsons  d  Mills  and  Wilkinson  &  Wilkinson,  for  appel- 
lant. 

Carr,  Carr  d  Evans,  for  appellee. 

Salinger,  J. — I.  On  the  authority  of  Gubhage  v.  Young- 
erman,  155  Iowa  39,  a  case  which  seems  to  be  fully  in  ac- 
cord with  authority  generally,  the  trial  court  held  with  the 
appellant  that  one  who  operates  a  passenger  elevator  in  a 
building  to  which  the  public  is  invited,  which  elevator  the 
public  uses  on  such  invitation,  is  held  to  the  same  measure 
of  care  that  is  required  of  a  public  carrier  of  passengers: 
that  is,  the  highest  degree  of  skill  and  foresight  consistent 
with  the  efficient  use  and  operation  of  the  means  of  con- 
veyance.   The  court  followed  this  to  its  logical  end,  by  hold- 
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ing  that,  an  accident  being  shown,  and  that  an  injury  had 
happened,  it  was  for  the  defendant  to  explain.  Notwith- 
standing this,  a  verdict  was  directed  against  the  appellant. 
It  seems  to  have  been  done  on  the  theory  that  conclusive 
explanation  had  been  made.  In  ruling  on  the  motion  to 
direct  the  judge  said  that  such  explanation  was  made  be- 
cause it  was  shown  that  the  elevator  was  operating  in  its 
usual  way,  and  was  being  handled  by  a  careful  operator; 
that  there  is  no  evidence  that,  when  the  speed  was  changed, 
as  the  elevator  progressed  upward  and  it  slackened,  with 
a  view  of  halting  at  the  fourth  floor,  which  was  the  destina- 
tion of  the  decedent,  there  was  any  motion  except  the  reg- 
ular, uniform,  and  habitual  motion  of  the  elevator;  that  it 
appears  there  was  no  jerking,  no  disturbance,  and  nothing 
to  cause  any  passenger  upon  the  elevator  any  inconvenience, 
or  to  put  such  passenger  in  any  jeopardy.  The  judge  de- 
clared it  was  very  clear  there  could  be  no  negligence  aris- 
ing from  operation.  He  proceeds  to  say  that  this  reduces 
the  matter  to  the  question  of  law  whether  the  evidence 
would  suffice  to  sustain  a  verdict,  if  one  should  be  returned 
for  the  plaintiff.  He  states  the  evidence  shows  the  elevator 
is  of  the  latest  and  most  approved  pattern,  and  made  by 
one  of  the  leading,  if  not  the  leading,  manufacturers  of 
elevators  in  the  country;  that  it  is  not  shown  it  would  be 
practicable  now  to  fix  the  door  on  the  outside  in  such  way 
that  there  would  be  no  space  between  the  floor  of  the  cage 
and  such  door,  and  so  prevent  a  person  falling  forward, 
from  having  his  face  drawn  therein.  The  conclusion  was 
**that  the  presumption  which  arises  from  the  accident  and 
the  injury  has  been  overcome,  so  that,  if  there  was  any  neg- 
ligence to  prove,  it  was  upon  the  plaintiff  to  make  proof 
of  it.^' 

Less  than  the  trial  judge  recites  will  sustain  his  ruling. 
The  pleadings  make  the  case  for  the  plaintiff  a  very  narrow 

Vol.  184  lA.— 28 
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one.    This  is  so  because  the  following  concession  was  made 
by  the  plaintiff: 

"I  do  not  rely  on  that  second  count:  My  whole  reli- 
ance is  upon  the  first  count  of  the  petition ;  and  upon  that 
I  desire  to  stand." 

The  first  count  of  the  petition,  after  certain  words  were 
stricken  out  therefrom,  on  the  motion  of  the  plaintiff,  is  as 
follows:  That,  while  riding  as  a  passenger  in  the  south 
elevator,  or  cage,  maintained  by  the  defendant,  and  while 
decedent  was  on  her  way  to  the  fourth  fioor  of  defendant's 
building,  as  a  passenger  in  said  elevator,  and  while  in  the 
observance  of  due  care  on  her  part,  "she  was  thrown  to  the 
floor  of  the  elevator  in  such  a  manner  as  to  crush  her  head 
instantly,  thereby  causing  her  instant  death."  It  is  alleged 
that  "said  negligence"  caused  the  injury  complained  of. 
The  only  thing  to  which  "said  negligence"  can  or  does  refer 
is  that  decedent  "was  thrown  to  the  floor  of  the  elevator.*' 
This  must  be  construed  to  charge  that  she  was  thrown  by 
the  condition  or  the  action  of  the  car ;  for  in  no  other  sense 
would  it  be  a  chaise  of  negligence  for  which  defendant  is 
responsible.  Bo  it  is  manifest  that  a  verdict  was  rightly 
directed  against  the  appellant,  unless  there  be  some  evi- 
dence from  which  a  jury  might  legitimately  find  that  the 
head  of  decedent  was  crushed  because  some  negligence  of 
the  defendant  caused  her  to  be  thrown  to  the  floor  of  the 
elevator.  Under  the  eliminations  malte  by  plaintiff,  the 
controlling  question  is  not,  as  the  trial  judge  seemed  to 
think,  whether  defendant  haB  overcome  a  presumption  that 
it  was  negligent,  but  is  whether  any  such  presumption  was 
ever  raised. 

la 

The  cases  cited  establish  that,  if  the  defendant's  ele- 
vator was  in  such  condition  or  so  operated  as  that  it  might 
have  thrown  decedent  while  a  passenger  in  it,  a  presumption 
will  be  raised  that  she  was  thrown  because  of  negligence  of 


Sept.  1918]  MoNAOHAN  V.  Equitablb  Lifb  Ins.  Go.  355 

defendant  But  in  all  of  them  there  was  evidence  of  such 
condition  or  such  operation,  or  that  something  happened 
which  wonld  not  ordinarily  occur  when  machinery  was  in 
proper  condition,  or  the  elevator  properly  operated.  In 
Railroad  Co.  v.  Pollard,  22  Wall.  (U.  S.)  341,  a  jerk  ade- 
quate to  produce  the  injury  suffered  was  shown.  In  New 
York,  C.  d  8t.  L.  R.  Go.  v.  Blumenth^d,  160  111.  40,  a  sudden 
starting  of  the  train  was  disclosed  by  the  evidence.  In 
GcodseU  V.  Taylor,  41  Minn.  207  (42  N.  W.  873),  breaking 
or  giving  way  of  the  elevator  appeared.  In  Treadtoell  v. 
Whittier,  80  Gal.  574,  and  OHffm  v.  Manice,  166  N.  Y.  188 
(59  N.  E.  925) ,  there  was  evidence  that  the  elevator  fell  be- 
cause of  breaking  or  defects  in  construction  or  machinery. 
In  Hartford  Dep.  Co.  v.  SolUU,  172  111.  222  (50  N.  E.  178), 
and  Ellis  v.  Waldron,  19  B.  I.  369  (33  Atl.  869),  the  falling 
of  the  elevator  was  held  to  raise  a  presumption  that  same 
was  faultily  constructed,  or  out  of  repair.  In  Springer  v. 
Schultz,  105  111.  App.  544,  the  elevator  fell.  In  Fox  v.  Phila- 
delphia, 208  Pa.  127  (57  Atl.  366),  the  elevator  suddenly 
started  down,  as  the  injured  person  was  about  to  enter  it 
at  the  invitation  of  the  operator,  and  it  was  held: 

"The  fact  of  the  falling  of  the  elevator  is  evidence  tend- 
ing to  show  want  of  care  in  its  management." 

In  both  Fitch  v.  Mason  City  d  C.  L.  Tr.  Co.,  124  Iowa 
665,  668,  and  Diechmaim  v.  Chicago  d  N.  W.  R.  Co.,  145 
Iowa  260,  there  was  evidence  from  which  an  adequate  cause 
for  the  injury  suffered  could  reasonably  be  inferred ;  and  so 
of  Dom  V,  Chicago,  R.  I.  d  P.  R,  Co.,  154  Iowa  144,  Larkin 
V.  Chicago  d  O.  W.  R.  Co.,  118  Iowa  652,  Pershing  v.  Chi- 
coffo,  B.  d  Q.  R.  Co.,  71  Iowa  561,  566,  Smith  v.  St.  Paul- 
City  R.  Co.,  32  Minn.  1  (18  N.  W.  827),  and  Munsey  v.  Well, 
231  U.  S.  150  (34  Sup.  Gt.  Rep.  44).  It  is  proper  summing 
up  of  the  effect  of  these  and  like  cases  that,  if  there  be  evi- 
dence of  a  cause  adequate  to  produce  the  injury,  it  will  be 
presumed  that  the  injury  was  thereby  caused.    But  that  cer- 
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tain  evidence  will  raise  a  presumption  of  negligence  does 
not  in  the  least  tend  to  establish  that  there  is  such  evidence. 
And  presumption  warranted  by  the  existence  of  certain 
facts  is  no  evidence  of  the  existence  of  such  facts.  One  may 
not  beg  the  question  of  whether  there  was  an  adequate 
cause,  by  pointing  out  the  consequences  if  there  was  evidence 
of  such  adequate  cause.  See  Eisentrarjer  v.  Great  Northern 
R.  Co.,  178  Iowa  713,  at  722.  Before  we  may  reach  consid- 
eration of  what  shall  be  presumed  if  there  be  any  evidence 
that  plaintiff  suffered  injury  from  being  thrown,  we  must 
determine  whether  there  is  any  evidence  that  she  was 
thrown.  At  this  point,  the  question  resolves  itself  into 
whether  plaintiff  has  more  than  that  decedent  fell  over, 
and  was  found  to  be  dead ;  and  whether,  if  that  be  all,  there 
is  any  presumption  of  negligence  to  overcome.  Take  a  case 
where,  as  here,  the  highest  care  is  due:  that  of  a  passenger 
on  a  train.  Will  anyone  claim  that,  upon  proof  that  de- 
cedent  was  a  passenger,  fell  from  her  seat,  and  proved  to 
be  dead,  the  carrier  would  be  called  upon  to  prove  it  was  not 
negligent?  Would  not  all  agree  that  there  was  no  such 
duty,  because  there  was  no  evidence  of  negligence?  That 
the  carrier  must  absolve  itself  when  something  is  shown  by 
the  plaintiff  that  raises  an  inference  that  defendant  was 
negligent,  is  indubitable.  But  that  does  not  change  there 
is  no  such  duty;  and  plaintiff  fails,  if  nothing  appear  to 
raise  a  presumption  of  negligence.  This  plaintiff  adduced 
absolutely  nothing,  beyond  showing  that  decedent  was  a 
passenger,  that  she  fell  over,  and  was  dead.  We  think  that 
this  constitutes  a  failure  of  proof,  and  that  there  is  no  pre- 
sumption of  negligence  to  rebut.  There  must  be  something 
more  than  proof  that  plaintiff  was  injured.  Fitch  v.  Mason 
City  d  C,  L.  Tr.  Co.,  V2A  Iowa  665,  668.  In  that  case,  it  is 
said: 

"Of  course,  mere  proof  of  injury,  without  showing  a 
collision,  derailment,  or  other  cause  or  circumstance  con- 
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nected  with  the  operation  or  equipment  of  the  road,  does  not 
make  out  a  prima-facie  case  of  negligence.  In  other  words, 
from  the  mere  fact  that  plaintiff  was  found  along  the  side 
of  the  track  with  his  leg  broken,  no  presumption  of  negli- 
gence arises." 

It  is  added  that  rebutting  the  presumption  is  required 
only  where  a  presumption  arises,  if  at  all,  *f  rom  the  cause 
of  the  injury  which  was  the  accident  referred  to  by  the 
court  in  this  case,  and  from  the  circumstances  attending  it. 
When  these  are  so  unusual  and  of  such  a  nature  that  the 
accident  could  not  well  have  happened  without  the  defend- 
ant  being  negligent,  or  when  it  is  caused  by  something  con- 
nected with  the  equipment  or  operation  of  the  train,  a  pre- 
sumption of  negligence  arises  on  the  part  of  the  company." 
Again:  **We  think  the  true  rule  was  given  by  the  trial 
court,  to  wit,  that,  where  the  evidence  shows  that  a  pas- 
senger is  thrown,  by  the  sudden  lurch  of  a  car,  out  of  his 
seat  and  onto  the  ground,  and  such  accident  would  not  have 
happened  under  ordinary  circumstances,"  had  the  requisite 
degree  of  care  been  used,  then  a  presumption  of  negligence 
on  part  of  the  carrier  arises  which  must  be  met  by  it:  as, 
for  instance,  by  showing  that  such  ^urch,  or  jerk,  was  no 
more  than  would  have  happened  in  the  exercise  of  due  care. 
Further,  that  the  presumption  does  not  arise  "from  the 
mere  fact  that  plaintiff  fell  from  the  train,"  nor  would  it 
arise  from  proof  of  such  fall  and  proof  of  "any  lurch  or 
jerk  or  jar  of  the  car." 

In  line  with  our  Fitch  case  is  Pennsylvania  R.  Co.  v.  MC' 
Caffrey,  (C.  C.  A.)  149  Fed.  404.  In  Paris  d  G.  N.  R,  Co.  v. 
Robinson,  53  Tex.  Civ.  App.  12  (114  S.  W.  658),  it  is  held 
that,  where  a  passenger  is  killed  by  falling  or  being  thrown 
from  a  moving  train,  there  is  no  presumption  that  the  car- 
rier was  n^ligent,  until  there  is  some  evidence  showing 
the  cause  of  the  accident,  and  tending  to  show  it  was  due 
to  something  under  the  control  of  the  defendant.    In  Levin 
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i;.  PhiladelpJUa  &  Reading  R.  Co.,  228  Pa.  266  (77  AtL  456), 
the  holding  is :  There  is  no  presumption  of  negligence  from 
mere  injury  to  a  passenger,  where  nothing  happened  to  the 
car  on  which  he  was  riding,  and  there  was  no  injury  to  it, 
nor  collision,  nor  breakage  of  anything.  It  is  held,  in  Hiurt 
V,  St.  Louis  d  8.  F.  R.  Co.,  80  Kan.  699  (102  Pac.  1101),  no 
presumption  of  negligence  arises  from  mere  proof  that  a 
passenger  was  missed  from  a  train  in  which  he  was  riding 
at  night,  that  one  of  the  vestibule  doors  was  open,  and  that 
his  mangled  body  was,  next  morning,  found  at  the  side  of 
the  track.  The  mere  fact  that  a  passenger  is  injured  while 
aboard  a  car,  or  while  alighting  therefrom,  creates  no  pre- 
sumption that  the  injury  was  caused  by  want  of  care  on  the 
part  of  defendant  operating  such  car. 

"It  must  first  be  shown  that  the  injury  came  from  the 
movement  of  the  car  by  those  in  charge  of  it,  or  from  some- 
thing connected  therewith  or  in  the  control  of  the  defend- 
ant." Wya4t  V.  Pacific  Elec.  R.  Co.,  156  Cal.  170  (103  Pac. 
892). 

In  Brown  v.  Union  Pac.  R.  Co.,  81  Kan.  701  (106  Pac. 
1001),  it  was  held  that  the  cause  of  injury  remained  a  mat- 
ter of  conjecture,  despite  the  fact  that  there  was  evidence 
as  follows:  Deceased,  a  passenger,  after  the  train  had 
passed  a  station,  was  found  200  or  300  feet  east  of  the  sta- 
tion, with  his  leg  severed  and  many  bruises  and  wounds  on 
his  body ;  cinders  and  blood  on  the  rails  indicated  the  body 
had  been  dragged  25  or  30  feet;  no  one  had  seen  deceased 
leave  the  coach  or  fall.  In  Thomas  v.  Boston  Elevated  R. 
Co.,  193  Mass.  438  (79  N.  E.  749),  no  presumption  is  held  to 
have  been  raised  by  the  fact  that,  while  plaintiff  was  alight- 
ing from  a  car,  her  dress  caught.  In  Paynter  v.  Bridge- 
ton,  etc.,  Tr.  Co.,  67  K  J.  L.  619  (52  Atl.  367),  Jarrell  v. 
Charleston  &  W.  C.  R.  Co.,  58  S.  C.  491  (36  S.  B.  910), .and 
in  Paid  v.  Salt  Lake  City  R.  Co.,  30  Utah  41  (83  Pac.  563) 
the  holding  is  that  evidence  of  a  fall  from  a  street  car,  with- 


Sept.  1018]  MoNAGHAN  V.  Equitable  Life  Ins.  Co.  359 

out  testimony,  as  to  how  the  fall  happened,  raised  no  pre- 
sumption of  negligence.  And  see  Keller  v,  HeHtonviHe,  M. 
d  F.  P.  R,  Co,,  149  Pa.  65  (24  Atl.  159),  and  cases  therein 
cited;  Barnes  v.  Danville  8t.  R.  d  L.  Co,,  235  111.  566  (85 
N.  E.  921). 

In  the  argument  here,  appellant  states  that  '^she  fell; 
there  being  no  evidence  of  what  caused  her  to  fall." 

Becanse  of  this  failure  of  proof  alone,  no  verdict  for 
the  plaintiff  could  rightfully  have  been  sustained. 

II.  But  there  is  more  than  such  failure  of  proof.  It 
appears  afflrmatively,  by  the  undisputed  testimony  for  the 
plaintiff,  that  the  elevator  was  in  such  condition  and  was 
ao  operated  as  that  there  could  be  no  jerk  or  lurch  or  ade- 
qnate  cause  for  plaintiff's  fall,  or  to  throw  the  decedent. 
The  cage  floor  was  smoothly  covered  with  linoleum ;  there 
was  nothing  in  the  car  over  *  which  decedent  could  have 
stumbled,  except  her  own  handbag.  The  evidence  as  to  the 
construction  and  operation  of  the  car  is  so  direct  and  posi- 
tiTe,  as  to  its  having  run  smoothly,  and  so  specific  as  to 
there  having  been  no  jerk  or  departure  from  the  normal 
smooth  progress  of  the  car  at  the  time  of  the  fall,  that,  un- 
less perjury  be  presumed,  no  jury  could  have  properly  found 
that  there  was  any  such  at  the  time.  Some  of  it  is  as  fol- 
lows: 

Immediately  after  the  removal  of  the  body,  the  car  re- 
sumed regular  operation.  There  was  nothing  done  with 
the  car,  except  removing  the  body  and  getting  the  gate 
back — ^nothing  done  to  the  mechanism  of  the  car.  The 
driver,  who  is  shown  without  dispute  to  have  been  compe- 
tent, and  of  long  experience,  said  the  car  had  been  working 
up  to  the  time  of  the  accident  always  the  same  as  it  had 
been  before.    The  driver  testifies : 

^Tes,  the  car  had  been  working  good,  and  was  in  good 
condition.  There  was  nothing  unusual  about  the  working 
of  the  car  that  morning.    There  was  no  jerk  of  the  car  at 
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the  time  Miss  Monaghan  fell.  It  was  moving  smoothly, 
without  a  jerk." 

Another  witness,  defendant's  engineer,  who  inspected 
the  car  both  before  and  after  the  accident,  says : 

"To  my  knowledge,  the  mechanism  of  the  car  in  which 
the  accident  occurred,  would  say  that  it  was  without  de- 
fects, and  nothing  wrong." 

Because  of  this  situation,  there  is  no  room  for  the  ap- 
plication of  res  ipsa.  It  follows  the  judgment  of  the  dis- 
trict court  must  be — Affirmed. 

Ladd,  Gaynor,  and  Stevens,  JJ.,  concur. 
Preston,  C.  J.,  and  Weaver,  J.,  dissent. 

Weaver,  J.  (dissenting). — My  disagreement  with  the 
forgoing  opinion  rests  upon  two  propositions,  the  sound- 
ness of  which  is  readily  demonstrable. 

I.  Without  for  a  moment  questioning  the  purpose  op 
desire  of  the  majority  to  maintain  a  proper  attitude  of 
judicial  fairness,  I  desire  to  say  that  the  fact  statement  up- 
on which  the  decision  is  based  is  so  misleading,  mistaken, 
and  incomplete  as  to  be,  in  its  effect,  palpably  unfair  and 
unjust.  The  statement  is  embodied  in  a  four-line  para- 
graph, in  these  words : 

"The  decedent  rightfully  made  use  of  a  passenger  ele- 
vator, maintained  and  operated  by  the  d^endant  in  its 
building.  She  fell  in  some  manner,  and  was  found  to  be 
dead." 

This  bald  statement  is  repeated  in  the  body  of  the  opin- 
ion as  follows : 

"The  plaintiff  adduced  absolutely  nothing,  beyond 
showing  that  decedent  was  a  passenger,  that  she  fell  over, 
and  was  dead." 

Upon  this  premise  of  fact,  it  was,  of  course,  not  diffi- 
cult to  turn  the  plaintiff  out  of  court  with  a  contemptnous 
flourish  of  the  arm,  as  one  who  profanes  the  temple  of  jus- 
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tice  with  a  frivolous  and  clearly  unfounded  claim.    Even  a 
slight  examination  of  the  record,  with  a  purpose  to  know 
the  case  presented  by  the  plaintiff,  would  reveal  the  fol- 
lowing facts:    The  deceased,  having  occasion  to  visit  an 
office  on  the  fourth  floor  of  defendant's  building,  entered 
the  defendant's  elevator  for  that  purpose.    She  was  the  only 
passenger;  and  the  only  living  witness  of  what  occurred  is 
the  defendant's  sen^ant,  who  is,  in  a  very  material  sense,  an 
interested  witness.    The  entrance  to  and  exit  from  the  cage 
were  through  a  doorway  for  which  there  was  provided  no 
door,  gate,  or  guard  of  any  kind.    The  shaft  through  which 
the  cage  was  operated  passed  through  openings  in  the  floors 
of  the  successive  stories  which  it  served,  and  at  each  floor 
there  was  a  door  in  the  shaft,  through  which  passengers 
entered  and  left  the  cage.    The  floor  of  the  hall  at  the  bot- 
tom of  the  doorway  on  each  floor  extended  into  the  shaft 
or  well  to  meet  the  floor  of  the  cage,  when  in  position  to 
receive  passengers.    The  result  was  a  condition  such  that, 
if  a  passenger  negligently  or  by  accident  should  stand  in 
the  open,  unguarded  doorway  of  the  cage,  or  should  situmble 
or  fall  or  be  thrown  into  such  doorway  while  the  cage  was 
being  lifted  through  any  of  the  floors  of  the  building,  he  was 
quite  sure  to  be  caught  and  crushed  between  the  doopsill  and 
the  structure  above,  or  between  the  doorsill  and  the  walls 
of  the  shaft.    The  deceased  in  this  instance  entered  the  cage, 
and  properly  took  her  stand  at  an  apparently  safe  distance 
from  the  door.    The  operator's  attention  was  engaged  upon 
hi»  work,  and  he  saw  no  movement;  but,  hearing  a  sound, 
he  looked,  saw  that  his  passenger  had  fallen  into  the  door- 
way, and,  before  he  succeeded  in  stopping  the  machinery, 
*he   woman's  body  was  wedged  and  crushed  between  the 
floor  of  the  cage  and  the  grill  work  which  enclosed  the  shaft 
above  the  door.    From  the  injuries  so  received,  she  lost  her 
life.     In  view  of  these  wholly  undisputed  facts,  how  shall 
we  dispose  of  the  case  upon  the  gratuitous  assumption  that, 
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on  the  trial  below,  the  "plaintiff  adduced  absolutely  noth- 
ing, beyond  showing  that  decedent  was  a  passenger,  that 
she  fell  over,  and  was  dead?"  If  this  is  intended  to  be  un- 
derstood as  a  sober  and  truthful  statement  of  literal  fact, 
it  is  not  only  unsupported  by  the  record,  but  is  conclusively 
disproved  by  the  record;  and  if  intended  as  caricature,  it 
fails  of  its  end:  for  caricature  is  supposed  to  retain  some 
trace  of  a  faithful  picture,  even  though  grossly  exaggerated 
— a  saving  element  which  is  wholly  lacking  in  the  opinion 
which  J  am  discussing. 

If  my  challenge  of  the  fact  statement  in  the  opinion  is 
well  founded, — and  I  repeat  it  without  qualification, — this 
alone  justifies  my  dissent,  and  I  respectfully  suggest  that 
it  should  induce  a  withdrawal  of  their  concurrence  by  the 
members  of  the  majority.  It  is  easy  enough  for  the  court  to 
demolish  a  man  of  straw  of  its  own  making,  but  I  am  slow 
to  believe  that  this  court  desires  to  commit  itself  to  that 
method  of  adjudicating  the  substantial  rights  of  litigants 
who-  cQme  to  its  bar  for  a  settlement  of  their  controversies. 

II.  Having  started  upon  an  unwarranted  assumption 
of  fact,  it  is  not  strange  that  the  opinion  sho\ild  wander 
afield  in  its  statement  and  discussion  of  the  law.  It  re- 
quires but  little  examination  to  make  it  plain  that  the  con- 
clusion announced  involves  a  total  misconception  of  the 
true  relation  between  carriers  and  passengers. 

That  the  owner  of  an  office  building  or  other  structure 
maintaining  and  operating  a  passenger  elevator  is  a  car- 
rier, subject  to  the  same  duties  and  liabilities  which  attach 
to  public  carriers  of  passengers  in  general,  is  well  settled 
in  this  state,  as  in  most  other  jurisdictions  of  this  country. 
Cuhhage  v.  Toungerman,  155  Iowa  39,  and  cases  there  cited. 
As  to  the  measure  of  care  or  duty  which  carriers  of  passen- 
gers are  bound  to  observe,  it  is  variously  expressed  in  the 
multitude  of  precedents  bearing  upon  this  point,  as,  for 
example:    "The  greatest  possible  care  and  diligence"  {Philc^ 
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delphia  d  Reading  R.  Co.  v.  Derby,  14  How.  [U.  S.]  468; 
[14  L.  Ed.  502] ) ;  "the  utmost  care  and  diligence"  (Jackson 
V.  Tollett,  2  Stark.  37 ;  Moore  v.  Des  Moines  d  Ft.  D.  R.  Co., 
69  Iowa  491,  493;  Kelloic  v.  Central  loioa  R.  Co.,  68  Iowa 
475 ;  Sales  v.  Western  Stage  Co.,  4  Iowa  547) ;  "ertraordi- 
nary  care  and  cantion"  (Raymond  v.  Burlington,  C.  R.  d 
N.  R.  Co.,  6S  Iowa  152,  154) ;  "highest  degree  of  skill  and 
foresight  consistent  with  the  efficient  use  and  operation  of 
the  means  of  conveyance"  (Cubbage  v.  Toungerman,  supra). 

That  the  rule  thus  variously  stated  has  been  applied  to 
the  construction  and  operation  of  passenger  elevators,  see 
the  Ciibhage  case,  supra;  Goldsmith  v.  Holland  Bldg.  Co., 
182  Mo.  597,  606  (81  S.  W.  1112) ;  Treadwell  v.  Whittier,  80 
Cal.  674,  589  (22  Pac.  266,  13  Am.  St.  185,  187,  5  L.  B.  A. 
498,  503) ;  WihnaHh  v.  Pacific  Mut.  L.  Ins.  Co.,  168  Cal.  536 
(143  Pac.  780,  Ann.  Cas.  1915B,  1120) ;  Hartford  Dep.  Co. 
V.  BolUtt,  172  111.  222  (50  N.  E.  178,  64  Am.  St  35) ; 
Springer  v.  Ford,  189  111.  430  (59  N.  E.  953,  82  Am.  St  464) ; 
€>rcutt  V.  Century  Bldg.  Co.,  201  Mo.  424  (99  S.  W.  1062,  8 
li.  B.  A.  [N.  S.]  929) ;  Morgan  v.  Saks,  143  Ala.  139  (38  So. 
848)  ;  Kentucky  Hotel  Co.  v.  Camp,  97  Ky.  424  (30  S.  W. 
1010) ;  Ooodsell  v.  Taylor,  41  Minn.  207  (42  N.  W.  873,  4 
li.  R.  A.  673,  16  Am.  St.  700) ;  Fox  v,  Philadelphia,  208  Pa. 
127  (65  L.  B.  A.  214,'  57  Atl.  356) . 

The  opinion  sidesteps  the  real  issue  in  the  case  by 
emphasizing  the  all^ation  in  the  petition  that  the  deceased 
''was  thrown  to  the  floor  in  such  manner  as  to  crush  her 
head,"  and  therefrom  argues  that,  to  sustain  a  recovery,  it 
is  necessary  to  prove  that  the  woman  was  thrown  to  the 
floor  by  some  negligent  act  or  omission  of  the  operator.  In 
the  absence  of  some  order  or  ruling  by  the  court,  the  plain- 
tiff was  under  no  requirement  to  particularize  or  state  the 
facts  constituting  negligence  on  the  part  of  defendant,  and 
did  not  attempt  to  do  so.  Cordon  v.  Chicago,  R.  I.  d  P.  R. 
Co.,  129  Iowa  747, 762 ;  Qrinde  i?.  M.  d  St.  P.  R.  Co.,  42  Iowa 
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376;  Scott  v,  Hogan,  72  Iowa  614;  14  Encyc.  PI.  &  Pr.  333. 
The  petition,  fairly  construed,  alleges  no  more  than  that  de- 
ceased was  a  passenger  in  defendant's  elevator,  and  that, 
while  the  relation  of  carrier  and  passenger  so  created  con- 
tinued, and  she  was  being  carried  to  an  upper  floor  of  the 
building,  she  was  thrown,  or  fell,  bringing  her  into  such 
position  that  her  head  was  crushed  in  or  by  the  movanent 
of  the  elevator,  while  it  was  in  the  charge  of  and  operated 
by  the  defendant  or  its  servant,  and  without  contributory 
negligence  on  her  part.  Proof  of  these  facts  made  a  perfect 
prima-facie  case  for  a  recovery  of  damages,  without  allega- 
tion or  proof  of  the  specific  fact  or  facts  constituting  the 
negligence  of  the  defendant.  Under  such  circumstances, 
negligence  is  presumed,  and  the  burden  of  rebutting  the 
presumption  is  upon  the  defendant.  If  the  petition  allies 
facts  from  which  the  defendant's  n^ligence  is  presumed, 
it  is  not  necessary  that  he  charge  negligence  in  express  or 
specific  terms;  and,  upon  proof  of  the  alleged  facts,  his 
prima-facie  case  is  made,  even  though  he  make  no  attempt 
to  point  out  or  give  evidence  of  any  specific  negligent  act 
or  omission.    In  the  language  of  the  Nebraska  court : 

"It  is  unnecessary  to  allege  what  the  law  presumes. 
(Bliss  Code  Pleading,  Sec.  175;  1  Boone  Code  Pleading, 
Sec.  11).  *  *  *  An  admission  of  the  facts  stated  in  the 
petition  would  be,  of  course,  an  admission  of  the  fact  sup- 
plied by  implication  of  law."  Chicago^  R.  /.  d  P.  R.  Co.  v. 
Young,  58  Neb.  678  (79  N.  W.  556). 

We  have  ourselves  held  that,  where  facts  are  stated  from 
which  a  presumption  of  negligence  arises,  an  express  alle- 
gation of  negligence  is  redundant,  and  adds  nothing  to  the 
quantum  of  proof  which  the  pleader  is  required  to  make. 
Engle  r.  Chicago,  M,  &  St.  P.  R.  Co.,  77  Iowa  661 ;  Swiney 
V.  American  Easp.  Co.,  144  Iowa  342,  348;  Wwre  Cattle  Co.  v. 
Anderson  d  Co.,  107  Iowa  231. 

For  the  purposes  of  the  phase  of  the  case  presented  by 
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this  appeal,  we  have,  then,  only  to  Inquire  whether  the  ca^e 
made  by  the  plaintiff  is  sufficient  to  raise  a  presumption 
of  n^ligence  on  the  part  of  defendant.    The  opinion  which 
I  am  reviewing  assumes  it  to  be  the  law  that,  before  any 
such  presumption  would  be  indulged  in  favor  of  plaintiff, 
there  must  be  evidence  that  deceased  fell  because  of  some 
specific  defect  in  the  machinery  of  the  elevator,  or  some  spe- 
cific negligent  act  or  omission  in  its  management  by  the  op- 
erator.   This  is  not  the  law,  as  it  has  been  often  approved 
by  this  court  and  by  practically  all  the  courts  of  this  coun- 
try.   Such  holding  relieves  the  carrier  from  any  presump- 
tion of  n^ligence  under  any  circumstances ;  for,  with  proof 
of  specific  defects  or  specific  negligent  acts  or  omissions, 
there  is  neither  room  nor  need  for  the  aid  of  presumption. 
It  may  be,  and  indeed  is,  true  that,  in  many,  and  perhaps 
in  most,  cases  between  passenger  and  carrier,  the  injury 
received  has  been  received  in  allied  collisions  or  derail- 
ments, or  in  some  other  accident  to  or  mismanagement  of 
the  means  of  transportation;  but  that  something  of  this 
nature  must  be  shown  before  the  carrier  can  be  put  upon 
his  defense  has  never  before  been  held  by  any  court  of  last 
resort    The  measure  of  the  carrier's  duty  to  the  passenger 
is  not  fiDlled  by  providing  machinery  which  runs  smoothly 
and  without  break  over  a  clear  and  unobstructed  track, 
and  putting  the  same  in  the  hands  of  an  experienced  and 
competent  operator.    The  car  or  cage  or  vehicle  into  which 
the  passenger  is  invited  must  be  made  as  safe  against  peril 
of  injury  from  the  operation  of  the  power  and  machinery 
which  propels  it  as  is  consistent  with  "the  utmost  care  and 
diligence  of  very  cautious  persons."     Maverick  v.  Eighth 
Ave.  R,  Co.,  36  N.  Y.  378.    When  carriers  undertake  to  con- 
vey persons  by  such  dangerous  agencies,  "public  policy  and 
safety  require  that  they  be  held  to  the  greatest  possible 
care   and  diligence."     Philadelphia  d  Reading  R.   Co,  v. 
Derby,  14  How.  (U.  S.)  467,  485;  Steamboat  New  World 
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V.  King,  16  How.  (U.  S.)  469.  In  Indianapolis  d  8t.  L.  R. 
Co.  V.  Horst,  93  U.  S.  291  (23  L.  Ed.  898),  the  Supreme 
Court  of  the  United  States,  adhering  to  these  precedents, 
says : 

"  We  desire  to  reaffirm  the  doctrine,  not  only  as  rest- 
ing on  public  policy,  but  on  sound  principles  of  law.'  •  •  • 
The  standard  of  duty  should  be  according  to  the  conse- 
quences  that  may  ensue  from  carelessness.  The  rule  of  law 
has  its  foundations  deep  in  public  policy.  It  is  approved 
by  experience  and  sanctioned  by  the  plainest  principles  of 
reason  and  justice.  It  is  of  great  importance  that  courts 
of  justice  should  not  relax  it."  < 

The  same  rule  has  been  repeatedly  approved  by  this 
court.  Larkin  v.  Chicago  d  O.  W.  R.  Co.,  118  Iowa  632; 
Sales  V.  Western  Stage  Co.,  4  Iowa  546;  Frink  d  Co.  v. 
Coe,  4  G.  Greene  555. 

Of  course,  this  is  not  meant  to  hold  the  carrier  to  the 
liability  of  an  insurer,  but  it  does  require  of  him  all  the 
painstaking  care  and  precaution  of  a  prudent  and  careful 
person  to  transport  his  passengers  with  safety  to  their  per- 
sons. And  the  rule  which  demands  at  his  hands  the  highest 
practicable  degree  of  care  and  skill  in  the  performance  of 
the  transportation  of  his  passengers,  is  applicable  to  its 
full  extent  with  reference  to  the  sufficiency  of  the  means 
employed  by  him,  including  the  cars,  vehicles,  and  machin- 
ery employed  for  that  purpose.  See  10  0.  J.  953,  where  it  Is 
said  that: 

"If  injury  result  to  a  passenger,  which  could  have  been, 
avoided  by  the  exercise  of  the  highest  care  and  diligence  on 
the  part  of  the  persons  employed  in  ttie  construction  and 
maintenance  of  the  carrier's  road  and  manufacture  and  re- 
pair of  its  rolling  stock  and  machinery,  the  carrier  is  liable." 

If  the  car  or  vehicle  in  which  the  passengers  are  ex- 
pected to  ride  is  so  constructed  as  to  expose  them,  without 
fault  on  their  part,  to  possible  injury  from  its  movonent 
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or  from  the  mechanism  made  use  of  in  such  service,  it  is 
patting  it  very  mildly,  indeed,  to  say  that  the  jury  may 
presume  n^ligence  therefrom. 

The  opinion  of  the  majority  widely  misses  the  issue  in 
this  case  when  it  holds  that,  because  of  failure  to  show  that 
the  fall  of  the  deceased  to  the  floor  of  the  car  was  caused  by 
negligence  of  the  defendant,  no  recovery  can  be  had.  There 
is  no  claim  that  the  deceased  was  killed  by  her  fall,  or  by 
her  being  thrown  to  the  floor.  She  was  crusjied  to  death, 
without  fault  on  her  part,  by  the  movement  of  the  car  in 
which  she  was  being  carried.  By  the  operation  of  the  car, 
over  which  she  had  no  control,  she  was  lifted  up  past  the 
door  opening,  and  was  thus  fatally  injured  by  being  forced 
into  the  narrow  space  between  the  ascending  doorsill  and 
the  wall  of  the  elevator  shaft,  or  the  framework  of  the  open- 
ing through  the  floor  above.  The  danger  of*  grave,  if  not 
fatal,  injury  to  a  passenger  who  might  inadvertently  or  ac- 
cidentally or  otherwise  get  too  near  the  wholly  unguarded 
door  of  the  moving  cage,  is  too  manifest  for  argument ;  and 
that  the  jury  is  authorized  to  find  negligence  in  the  carrier 
because  of  the  peril  so  created  and  left  unguarded,  has  been 
often  held,  as  I  shall  soon  show.  The  decisions  cited  in 
the  opinion  to  the  effect  that  proof  of  injury  to  a  passenger, 
and  nothing  more,  does  not  make  a  case  of  n^ligence,  are 
not  in  i)oint,  in  either  fact  or  principle.  Not  one  of  them 
holds,  even  by  remote  inference,  that  there  is  no  presump- 
tion of  negligence  by  the  carrier  where  it  appears  that  a 
passenger,  without  contributory  fault,  is  injured  or  killed 
by  the  operation  of  the  car  or  other  vehicle  of  transporta- 
tion with  which  such  carrier  undertakes  to  perform  the 
service.  On  the  contrary,  it  is  universally  held,  in  such 
case,  that  negligence  is  presumed;  and  proof  of  such  facts 
easts  upon  the  carrier  the  burden  of  producing  evidence  to 
rebut  the  presumption.  Applying  this  rule  in  an  elevator 
case,  the  Pennsylvania  court  has  said : 
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"The  foundation  of  the  rule  for  the  protection  of  a 
passenger  is  in  the  undertaking  of  the  common  carrier, 
which  is  to  carry  safely;  but  another  reason  for  it  is  that, 
when  a  passenger  commits  himself  to  the  carrier,  he  does 
so  in  ignorance  of  the  machinery  and  appliances,  as  well  as 
their  defects,  used  in  connection  with  the  means  of  transpor- 
tation, and  becomes  a  passive  and  helpless  creature  in  the 
hands  of  the  transportation  company  and  its  agents.  For 
the  same  reason,  this  rule  should  be  extended  to  those  who 
operate  elevators  for  carrying  passengers.  ♦  *  ♦  The  con- 
dition of  a  passenger  caged  in  a  suspended  car  is  one  not 
only  of  utter  ignorance  of  what  has  been  done  or  ought 
to  be  done  for  his  safety,  but  of  absolute  passivene^s  and 
pitiable  helplessness,  when  confronted  with  danger  against 
which  human  knowledge,  skill,  and  foresight  ought  to  have 
guarded."    Fox  v.  Philadelphia,  208  Pa.  127. 

See,  also,  Treadtvell  v.  Whittier,  80  Cal.  574;  Hartford 
Dep.  Co,  V,  Sollitt,  172  111.  222.  The  case  of  Fitch  v.  Mason 
City  d  C.  L..Tr.  Co,,  124  Iowa  665,  668,  cited  in  the  opin- 
ion, expressly  recognizes  the  rule  that  the  presumption  of 
negligence  does  arise,  not  only  where  the  injury  to  the  pas- 
senger is  caused  by  a  collision  or  derailment,  but  also  where 
there  is  shown  "other  cause  or  circumstance  connected  with 
the  operation  or  equipment  of  the  road."  In  the  Fox  case, 
supra,  the  father  of  the  plaintiffs  had  been  killed  while  a 
passenger  in  an  elevator;  and  there,  as  here,  the  carrier 
sought  to  escape  liability  on  the  plea  that  the  evidence  of  an 
alleged  defect  did  not  prove  any  want  of  due  care.  The  court 
replied : 

"Whether  this  evidence  was  sufficient  for  the  purpose 
for  which  it  was  offered,  we  need  not  decide;  for  the  plain- 
tiffs were  not  called  upon  for  specific  proof  that  the  city 
had  been  negligent.  Their  case  was  for  the  jury,  when  they 
showed  that  their  father  had  been  crushed  to  death  by  the 
elevator,  through  no  fault  or  negligence  on  his  part;  and 
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it  was  for  the  defendant  to  rebut  the  presumption  that  it 
had  been  n^ligent." 

It  is  the  duty  of  the  carrier  to  provide  safe  and  con- 
venient vehicles  of  transportation.  See  Treadtoell  v.  Whit- 
tier,  supra,  and  cases  there  cited. 

The  case  at  bar  is  analogous  in  principle  to  La  Barge 
V,  Union  Elec.  R.  Co.,  138  Iowa  691.  There,  the  defendant 
operated  a  street  railway  upon  a  double  track.  The  parallel 
tracks  were  so  dose  together  that  the  space  between  cars 
passing  thereon  was  very  narrow,  and  a  passenger  upoD  an 
ox>en  car,  inadvertently  leaning  his  head  a  few  inches  be- 
yond the  inside  guard  or  post,  was  struck  by  a  car  moving 
on  the  other  track,  and  killed ;  and  a  finding  by  the  jury  that 
the  carrier  was  negligent  in  so  constructing  and  operating 
its  road  was  sustained.  See,  also,  Dahlberg  v.  Minneapolis 
St.  R,  Co.,  32  Minn.  404.  If  negligence  may  be  predicated 
upon  the  act  of  a  common  carrier  in  operating  its  car  so 
close  to  a  wall  or  other  car  or  structure  that  a  passenger 
inadvertently  or  accidentally  permitting  a  portion  of  his 
body  to  extend  through  an  unguarded  window  or  other 
opening  is  thus  injured,  there  is  even  better  reason  for  our 
holding  it  a  n^ligent  thing  to  carry  passengers  in  an  ele- 
vator with  an  unguarded  opening  in  such  proximity  to  the 
wall  of  the  elevator  shaft. 

That  such  is  the  rule  is  shown  by  an  unbroken  line  of 
authorities.  For  example,  in  McKinnie  v.  Kilgallon,  (Pa.) 
11  Atl.  614,  the  proprietor  of  a  hotel  provided  an  elevator 
for  the  handling  of  freight,  and  for  use  by  his  servants.  One 
of  the  servants  using  the  elevator  stood  upon  the  platform, 
so  near  the  edge  that  in  some  way  her  foot  was  caught  be- 
tween the  platform  and  the  corner  of  the  doorway  to  one  of 
the  floors  throng  which  she  was  being  carried;  and  the 
question  of  defendant's  negligence  was  held  to  be  a  jury 
question.  In  Quimhy  v.  Bee  Bldg.  Co.,  87  Neb.  193  (127  N. 
W.  118),  a  passenger  elevator  was  operated  with  an  un- 
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guarded  door  opening  like  the  one  we  have  here  in  question. 
A  passenger  entered,  to  be  carried  to  an  upper  floor,  and 
stood  leaning  up  against  the  side  of  the  cage.  In  that  posi- 
tion, he  inadvertently  extended  his  foot  beyond  the  side  of 
the  cage  floor;  and,  as  he  was  lifted  from  one  story  to  the 
next,  his  foot  was  caught  under  the  projecting  edge  of  the 
upper  floor,  and  was  injured.  On  the  trial,  the  plaintiff 
insisted  that  the  construction  of  the  elevator — which,  in 
all  essential  respects,  was  like  the  one  in  the  present  case — 
was  negligent:  if  not  as  a  matter  of  law,  it  was  still  compe- 
tent for  a  jury  to  so  flnd.  The  court  so  ruled,  and,  upon 
appeal,  the  ruling  was  affirmed.  The  court  also  held  that  if, 
as  the  car  was  constructed  and  operated,  it  was  dangerous 
for  a  passenger  to  ride  in  or  near  the  door  opening,  it  was 
the  operator's  duty  to  give  his  passengers  warning  thereof. 
Squarely  in  point  is  the  comparatively  recent  case  of  Mun- 
sey  V.  Wehly  231  U.  S.  150  (58  L.  Ed.  162).  There,  as  here, 
the  defendant  maintained  a  passenger  elevator  in  an  office 
building,  and  a  passenger  entered  the  cage,  to  be  taken  to 
an  upper  floor.  The  cage  doorway  was  open  and  unguarded, 
although  it  had  a  collapsible  gate,  which  was  not  being  used. 
There,  as  here,  the  passenger  fell,  with  his  head  in  the  open 
door,  and  was  carried  up  against  the  upper  floor,  where 
he  was  crushed  and  killed.  There,  also,  as  here,  it  was 
sought  to  escape  liability,  because  there  was  no  evidence 
that  the  passenger's  fall  was  due  to  any  negligence  of  the 
defendant,  and  because,  if  there  was  negligence,  it  was  not 
the  proximate  cause  of  the  death,  but  merely  a  passive  con- 
dition, made  harmful  by  the  fall.  Rejecting  these  conten- 
tions, the  court  says: 

''Neither  argument  can  be  maintained.  It  is  true  that  it 
was  not  to  be  anticipated  specifically  that  a  man  should 
drop  from  internal  causes  into  the  open  door  of  the  car. 
But  the  possibility  and  the  danger  that  in  some  way  one 
in  the  car  should  get  some  part  of  his  person  outside  of  the 
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car  while  it  was  in  motion  was  obyious,  and  was  shown  to 
have  been  anticipated  by  the  door  being  there.  In  some 
circumstances  at  least,  it  was  a  danger  that  ought  to  be  and 
was  guarded  against.  It  is  said  the  danger  was  manifest 
only  when  the  car  was  crowded,  and  that  the  door  was 
needed  only  for  that.  •  ♦  ♦  But  the  accident  was  similar 
in  kind  to  those  against  which  the  door  was  provided ;  and 
we  are  not  prepared  to  -say,  contrary  to  the  finding  of  the 
jury,  that  the  duty  to  keep  it  shut  or  to  guard  the  space 
with  the  arm  (of  the  operator)  did  not  exist  in  favor  of  all 
travelers  in  an  elevator  haviog  the  structure  that  we  have 
described.  It  was  not  necessary  that  the  defendant  should 
have  had  notice  of  the  particular  method  in  which  an  acci- 
dent would  occur,  if  the  possibility  of  an  accident  was  clear 
to  the  ordinarily  prudent  eye.  ♦  •  *  Even  if  it  were  true 
that  the  neglect  was  merely  a  passive  omission,  the  deceased 
was  invited  into  the  elevator,  and  the  principle  of  the  trap 
cases  would  apply,  •  *  •  The  whole  question  coines  down 
to  whether  we  are  prepared  to  say,  as  a  matter  of  law, 
against  the  finding  of  the  jury,  that,  in  an  elevator  con- 
stracted  as  this  was,  with  a  special  source  of  danger  in  the 
shaft  outside  of  the  car,  to  require  the  defendant  to  guard 
the  door  space  in  transitu  at  his  peril  is  too  strict  a  rule. 
We  cannot  go  so  far." 

The  court  further  intimates  that,  if  necessary  to  sustain 
a  recovery,  the  jury  might  have  found  negligence  on  the 
failure  of  the  operator  to  stop  the  car  after  the  fall  of  the 
deceased,  and  in  time  to  prevent  the  injury.  The  testimony 
in  this  case  tends  to  show  that  the  operator  saw  the  de- 
cedent as  she  fell.  At  one  place,  he  says  he  saw  her  fall- 
ing; and  again,  says  he  saw  her  lying  in  the  door  when  the 
platform  of  the  elevator  was  about  three  feet  above  the  third 
floor.  Giving  his  story,  as  we  must,  its  most  favorable  ef- 
fect for  the  plaintiff,  the  deceased  fell  in  the  presence  of  the 
operator,  when  the  platform  was  at  or  just  passing  the  third 
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floor ;  and  yet  the  cage  was  not  stopped  until  it  was  or  had 
been  lifted  its  full  length;  and  it  is  at  least  questionable 
whether  its  stop  at  that  point  was  not  brought  about  by  the 
wedging  of  the  body  of  deceased  between  the  cage  and  the 
griU  work  of  the  shaft.  A  finding  of  negligence  from  such 
showing,  were  it  necessary  to  enter  into  that  question,  could 
not  be  said  to  be  unjustified.  Bearing  in  the  same  direction, 
it  is  said,  in  Quimhy  v.  Bee  Bldg.  Co.,  supra,  that  it  is  a 
'^matter  of  common  knowledge  that  such  a  car  is  managed 
by  the  manipulation  of  a  lever,  which  is  done  with  one  hand^ 
and  that  the  conductor  has  the  free  play  of  his  eyes  and  his 
other  hand^  by  the  diligent  use  of  which  he  can  guard  against 
just  such  accidents." 

The  trial  court  seems  to  have  thought,  and  the  opinion, 
at  least  impliedly,  adopts  the  theory,  that,  even  if  a  pre- 
sumption of  negligence  might  otherwise  be  indulged,  it  was 
rebutted,  a«  a  matter  of  law,  by  evidence  that  the  elevator 
was  of  approved  modern  pattern  and  was  made  by  the  lead- 
ing manufacturer  of  elevators  in  this  country,  and  by  the 
testimony  of  the  operator  that  the  machinery  was  oi>erat- 
ing  properly  and  smoothly.  Were  we  to  admit  the  materi- 
ality and  truth  of  this  testimony,  it  would  constitute  no  de- 
fense, and  its  utmost  effect  would  be  to  make  an  issue  of 
fact  for  the  determination  of  the  jury.  It  was  for  the  jury, 
and  not  for  the  court,  to  say  whether  this  unguarded  door, 
opening,  as  it  did,  against  the  wall  of  the  shaft,  a  few  inches 
outside  of  the  cage,  as  it  was  rapidly  lifted  and  lowered  from 
story  to  story  of  the  building,  was  a  source  of  danger  to 
passengers,  which  could  have  been  removed  or  guarded 
against  by  the  exercise  of  the  highest  possible  care,  pru- 
dence, and  skill  consistent  with  the  practical  use  of  such 
conveyance.  In  the  Mufisey  case,  the  highest  court  of  our 
land  has  answered  this  question  in  favor  of  the  plaintiff. 
It  has  been  decided  over  and  over  again  that  proof  that  the 
car  or  other  vehicle  or  machinery  employed  by  the  carrier 
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^as  made  by  reputable  and  skilled  manufacturers  conati- 
^tes  no  defense;  nor  is  it  sufScient  to  rebut  an  inference 
^^  presumption  of  negligence  on  the  part  of  the  carrier. 
^^9eman  v.  Western  R.  Corporation,  16  Barb.  (N.  Y.)  353, 
^6;  same  caae  on  appeal,  13  N.  Y.  1,  26;  Francis  v.  Cock- 
^^K  L.  R.  5  Q.  B.  184 ;  8harp  v.  Orey,  9  Bing.  437 ;  Alden 
^^  ^ew  York  Cent.  R,  Co.,  26  N.  Y.  102;  Caldwell  v.  New 
^^^ey  Steamboat  Co.,  47  N.  Y.  283,  287 ;  Treadwell  v.  Whit 
^'  ^0  Cal.  574,  575;  Morgan  v.  Chesapeake  d  O.  R.  Co., 
J^  ^y.  433  (105  8.  W.  961) ;  Siemsen  v.  Oakland,  S.  L.  d 
g'^  ^fec.  Co.,  134  Cal.  494  (66  Pac.  672) ;  IlUnois  Cent.  R. 
*  ^*  O'Connell,  160  111.  636  (43  N.  E.  704).    Neither  is  the 
ttMf^\%r  exonerated  by  the  fact  that  its  vehicle  or  machln- 
Q^  is  not  obviously  dangerous  {Ooodsell  v.  Ta/glor,  41  Minn. 
207) ;  nor  by  the  fact  that,  in  its  construction  and  opera- 
tion, the  carrier  has  followed  the  general  custom  or  usage. 
Lee  V.  Publishers,  Qeo.  Knapp  d  Co.,  55  Mo.  App.  390; 
CaldweU  v.  Steamboat  Co.,  supra ;  Dougherty  v.  Kansas  City 
d  Ind.  R.  T.  R.  Co.,  128  Mo.  33 ;  Hill  v.  Portland  d  R.  R.  Co., 
55  Me.  438.    Where  facts  are  shown,  giving  rise  to  a  pre* 
sumption  of  n^ligence  on  the  part  of  the  carrier,  the  ques- 
tion .whether  other  proved  circumstances  serve  to  rebut  the 
presumption  is  for  the  jury.    6rcutt  v.  Centtiry  Bldg.  Co., 
214  Mo.  35  ( 112  S.  W.  532) .    In  Southern  Pac.  Co.  v.  Hogan, 
13  Ariz.  34  (108  Pac.  240),  plaintiff  relied  solely  upon  the 
presumption  of  the  carrier's  negligence  arising  from  the 
wreck  of  the  car  in  which  he  was  a  passenger*    The  defend- 
ant offered  proof  of  the  good  condition  of  its  track  and  the 
careful  handling  of  its  train ;  but  it  was  held  that  whether 
the  testimony  of  these  witnesses  was  a  sufficient  rebuttal 
of  the  plaintiff's  case  depended  upon  the  weight  to  be  given 
by  the  jury  to  such  evidence.    It  is  not  to  be  overlooked  that 
sach  cases  do  not  differ  from  cases  in  general,  in  that  they 
depend,  to  a  great  extent,  upon  the  testimony  of  witnesses 
having  more  or  less  personal  or  partiaan  interest  in  the 
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result ;  and  its  weight  and  effect  are  peculiarly  for  the  con- 
sideration of  a  jury.  The  operator,  the  defendant's  servant, 
was  the  sole  living  witness  of  the  accident,  with  the  inev- 
itable result  of  being  profoundly  interested  in  making  a 
showing  of  due  care  on  his  part  and  on  part  of  his  employ- 
ers; and  his  credibilily  was  a  question  for  the  jury  alone. 
In  the  Larkm  case,  supra,  we  adhered  to  this  rule,  saying: 

^^This  is  not  to  be  understood  as  a  holding  or  suggesting 
that  the  jury  was  justified  in  indulging  in  conjecture  as  to 
any  specific  defect  •  ♦  ♦  but  simply  that,  the  defendant 
having  assumed  the  burden  of  overcoming  the  prima-facie 
or  presumptive  case  of  negligence  which  it  concedes  had  been 
established,  it  remained  a  question  for  the  jury  to  say 
whether  the  showing  of  diligence  and  care  ♦  *  ♦  was  suf- 
ficient to  relieve  the  company  from  the  effect  of  such  pre- 
sumption." 

Such  is  the  clear  and  xmqualified  effect  of  our  own 
cases.  Weber  v.  Chicago,  R.  I.  d  P.  B.  Oo.,  175  Iowa  358; 
Lewis  t?.  Ceda/r  Rapids  d  I.  C.  R.  d  L.  Go,,  183  Iowa  725 ; 
FUch  V.  Mason  City  d  C.  L.  Tr.  Co.,  124  Iowa  665.  In  the 
Lewis  case,  our  latest  pronouncement  upon  this  subject,  we 
held  it  error  for  the  trial  court  to  rule  or  instruct  that  the 
burden  was  upon  a  passenger  injured  by  the  operation  of  a 
car  to  prove  the  specific  facts  constituting  negligence  of  the 
carrier,  and  said : 

**Plaintiff  was  not  required,  to  make  out  a  prima-facie 
case,  to  prove  the  facts  constituting  the  negligence  on  the 
part  of  the  defendant  causing  the  derailment." 

In  the  same  case  we  said : 

*Troof  that  plaintiff  was  a  passenger  on  the  derailed 
car,  and  that  he  was  free  from  contributory  negligence  on 
his  part,  made  out  a  prima-facie  case  against  the  defend- 
ant ;  and  a  presumption  arose  that  the  accident  was  Hie  re- 
sult of  some  negligence  on  defendant's  part" 

In  the  Fitch  case,  we  said  that,  when  the  circumstanees 
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of  an  injury  to  a  passenger  are  of  such  a  nature  that  the 
accident  could  not  well  have  happened  without  the  negli- 
gence of  the  defendant,  ^^or  when  it  is  caused  hy  something 
connected  with  the  equipment  or  operation  of  the  train,  a 
presumption  of  negligence  arises  on  the  part  of  the  com- 
pany.'* When  this  showing  has  been  made,  and  the  carrier 
has  made  its  explanation  or  defense,  the  issue  so  raised 
is  for  the  jury.  LarJcin  v,  Chicago  &  O,  W.  R,  Co.,  118  Iowa 
652,  656;  Smith  v.  St.  Paul  City  R,  Co,,  32  Minn.  1  (18  N.  W. 
827) .    In  the  last  cited  case,  it  is  said : 

"The  application  of  this  rule  is  not  limited  to  a  break- 
age or  defect  in  tie  vehicle  in  which  the  passenger  is  car- 
ried, but  'extends  to  any  other  thipg  which  the  carrier  can 
and  ought  to  control  as  a  part  of  its  duty  to  carry  passen- 
gers safely.' " 

Can  it  reasonably  or  fairly  be  said  that  the  killing  of 
a  passenger,  by  crushing  her  head  in  the  movement  or  oper- 
ation of  the  cage  in  which  she  is  being  carried,  is  not  caused 
by  "something  connected  with  the  equipment  or  operation" 
of  the  elevator?  I  think  I  hazard  nothing  in  assuming  that 
it  will  not  be  so  construed  by  any  member  of  the  majority. 
If  I  am  correct  in  my  conclusion  in  this  respect,  the  pre- 
sumption of  defendant's  negligence  must  be  admitted,  and 
the  trial  court's  direction  of  a  verdict  for  defendant  was 
erroneous.  That  the  jury  could  rightfully  have  found  that 
the  construction  of  the  elevator  cage  with  an  open  doorway 
a^inst  the  wall  of  the  shaft,  unguarded  by  door  or  gate, 
or  by  the  operator  who  controlled  the  oi)eration  of  the  cage, 
was  not  consistent  with  the  highest  practicable  skill,  dili- 
gence, and  foresight  on  the  part  of  the  carrier,  and  that  the 
record  discloses  no  showing  rebutting,  as  a  matter  of  law, 
the  presumption  of  negligence  arising  therefrom,  is  so  clear 
and  so  consonant  with  justice  and  with  the  public  policy 
which  imposes  upon  public  carriers  of  passengers  such  high 
degree  of  responsibility  for  the  preservation  and  safety  of 
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human  life  that  I  must  refuse  to  believe  that  this  court, 
upon  sober  second  thought,  will  affirm  the  judgment  below. 

Referring  again  to  the  Fitch  case,  we  find  that,  in  still 
another  phase,  it  is  quite  parallel  in  principle  to  the  case 
at  bar.  There,  a  passenger  in  an  electric  car,  sitting  near 
an  open  door,  fell  or  was  thrown  through  the  door,  and  was 
injured.  The  seat  which  he  occupied  was  not  supplied  with 
any  guard  or  arm  to  prevent  such  an  accident;  and  it  was 
held,  on  appeal,  that  the  question  whether  the  omission  of 
such  guard  was  negligence,  was  for  the  jury.  Also  in  point 
is  the  case  of  Lee  v.  PtibUshers,  Oeo.  Kna/pp  d  Co.^  55  Mo. 
App.  390,  and  the  same  case  on  appeal,  137  Mo.  385,  and  155 
Mo.  610.  There,  the  elevator  cage,  like  the  one  in  this  case, 
had  an  unguarded  doorway,  into  which  a  passenger,  losing 
his  balance,  fell,  and  was  injured,  and  it  was  held  that  the 
question  whether  this  omission  was  negligent,  was  for  the 
jury.  In  Hartford  Dep.  Co.  t\  Pederson,  67  III.  App.  142,  it 
was  likewise  held  that  whether  an  elevator  was  properly 
equipped  with  safety  devices,  and  whether  a  defect  was  a 
latent  or  hidden  one,  which  could  not  have  been  discovered 
upon  due  inspection,  was  for  the  jury. 

Without  prolonging  this  discussion,  already  too  ex- 
tended, we  cite,  without  further  quotation,  the  following 
cases,  as  affording  substantial  support  to  the  position  I 

• 

have  taken:  Field  v,  Frenchy  80  111.  App.  78;  Muehlhnusen 
r.  St.  Ijouis  R.  Co.,  91  Mo.  332  (2  S.  W.  315)  ;  Simmers  r. 
Crescent  City  R.  Co.,  34  La.  Ann.  139. 

While  there  are  a  few  states  in  which  the  courts  have 
declined  to  say  that  the  owner  and  operator  of  a  passenger 
elevator  is  chargeable  with  the  same  degree  of  care  and  sub- 
ject to  the  same  presumptions  as  public  or  common  car- 
riers, a  very  large  majority  of  the  courts  adhere  strictly 
to  the  rule  that,  whether  or  not  the  carrier  of  passengers 
in  an  elevator  is  a  common  carrier,  in  the  strict  sense  of 
the  term,  the  duties  are  of  enough  similarity  in  their  na- 
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ture  so  that  both  are  chargeable  with  the  highest  degree  of 
care,  skill,  prudence,  and  foresight  possible,  with  due  con- 
sideration for  the  eflScient  and  practical  use  of  such  instru- 
mentality. To  this  doctrine  we  have  been  definitely  com- 
mitted; but  the  announcement  of  the  opinion  I  have  been 
reviewing  will,  of  necessity,  array  us  with  the  minority. 
This,  I  am  deeply  convinced,  ought  not  to  be.  The  rule  for 
which  I  contend  is  strict,  but  not  unjust.  Too  many  of  the 
passenger  elevators  in  this  and  other  states  have  been 
stained  with  the  blood  of  men,  women,  and  children  to  ren- 
der tolerable  any  relaxing  of  the  protection  to  passengers 
which  the  law  has  provided,  in  the  public  interest.  In  no 
other  method  of  transportation  are  passengers  more  help- 
less than  in  a  moving  elevator  cage ;  and  when  they  entrust 
themselves  to  the  care  of  the  operator,  they  are  entitled  to 
feel  that  he  has  used  the  highest  degree  of  skill  and  care, 
not  only  in  the  handling  of  the  cage,  but  in  its  construction, 
and  in  its  provisions  to  prevent  or  avoid  injurious  contact 

0 

with  anything  from  which  they  may  suffer  injury.  It  is  a 
matter  of  quite  frequent  observation  that  there  are  persons 
so  constituted  that  riding  upon  a  railway  car  or  in  an  ele- 
vator is  liable  to  produce  in  them  a  feeling  of  sickness,  and 
persons  so  affected  sometimes  faint.  Passengers  are  no  ex- 
ception to  the  general  liability  of  people  to  sudden  sickness. 
They  sometimes  fall,  as  did  the  deceased  in  the  Munsey  case, 
supra,  from  what  the  court  there  calls  "internal  causes,"  or, 
as  in  the  Lee  case,  supra,  by  "losing  their  balance,"  or  from 
a  large  variety  of  causes  consistent  with  due  care  on  their 
part.  The  possibility  of  such  an  accident,  though  perhaps 
not  of  frequent  occurrence,  is  one  which,  as  held  in  the 
Munsey  case,  the  court  cannot  hold,  as  a  matter  of  law, 
the  carrier  is  under  no  obligation  to  anticipate.  And  cer- 
tainly^  if  the  cage  be  constructed  and  operated  with,  say, 
exposed  gearing,  or  live  electric  wires,  or  other  manifest 
means  of  injury,  into  or  upon  which  a  passenger,  falling, 
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may  be  thrown,  and  receive  almost  certain  fatal  injury,  few 
reasonable  persons  could  be  found  to  say,  as  a  matter  of 
law,  that  such  a  carrier  has  exe^^cised  the  high  degree  of 
care,  caution,  and  foresight  with  which  he  is  charged,  for 
the  protection  of  those  whom  he  undertakes  to  serve.  Is 
it  not  perfectly  clear  that  an  open  and  unguarded  doorway 
in  the  cage  operated,  as  was  this  one,  by  a  lone  servant,  who 
turns  his  back  upon  the  passenger,  was  an  open  death  trap, 
from  which,  the  jury  might  reasonably  find,  danger  ^ought 
to  have  been  anticipated?  To  the  reasonable  mind,  it  would 
seem  that  to  state  the  question  is  to  answer  it. 

The  court  erred  in  directing  a  verdict  for  the  defendant, 
and  the  judgment  ought  to  be  reversed. 


Bbyan  &  Company,  Appellees,  v.  L.  H.  Scurlock  et  al., 

Appellants. 

JOIKT  ADVENTUBES:     Bights,  Duties,  and  LlablUtleB— Wrongfol 

1  Oonversion.  Wrongful  conversion  by  one  joint  adventurer  of 
the  fruits  of  the  adventure  will  be  corrected  by  compelling  the 
wrongdoer  to  account  to  the  injured  party. 

PRINCIPAL  AND  AGENT:  Bights,  Duties,  and  LiablUties— Agent 

2  Converting  Subject-Matter  of  Employment.  An  agent  who  is  em- 
ployed to  devise  a  means  to  accomplish  a  prescribed  result,  and, 
while  00  employed,  invents  such  a  device,  may  not  lawfully  con- 
vert the  same  to  his  own  use.  The  invention  belongs  to  the  em- 
ployer, 

JUDGMENT:     Amendment,    Correction,   Etc. — ^Modification   Pending 

3  Appeal.  The  trial  court  has  no  power,  pending  an  appeal,  to 
modify  the  judgment  from  which  the  appeal  has  been  taken. 

PRINCIPLE  APPLIED:  The  pleadings  in  an  action  gave  the 
court  the  option  either  to  render  a  money  judgment  against 
defendant,  or  to  order  defendant  to  turn  over  certain  specific 
property  to  plaintiff.  The  court  entered  the  latter  decree,  and 
ordered  defendant  to  comply  therewith  within  five  days.  The 
defendant  appealed.  Pending  appeal,  plaintiff  moved  the  trial 
6ourt  to  vacate  the  decree,  and  to  enter  a  money  judgment  in 
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its  favor.    Held,  the  trial  court  was  without  jurlsdictloii  to  en- 
ter such  an  order. 

APPEAL  AND  EEBOB:  Effect  of  Transfer— Jurisdiction  of  Appel- 
4  late  Court.  Whether  the  Supreme  Court  has  jurlsdiotlon,  on 
appeal,  to  transform  a  Judgment  for  the  recovery  of  specific 
property  into  an  award  of  money,  when  the  record  is  -bare  of 
any  evidence  as  to  the  value  of  the  specific  property,  quaere; 
but  held,  an  application  so  asking  was  properly  refused,  in 
view  of  plaintiff's  failure  to  move  for  such  relief  in  the  trial 
court 

JX7DOBIENT:  On  Trial  of  Issues — Time  Limit  for  Performance — ^Ef- 
6  feet.  Compliance  with  a  decree  which  orders  defendant  to  turn 
over  certain  specific  property  to  plaintiff  within  a  named  time. 
Is  not  a  condition  precedent  to  the  continued  existence  of  the 
order.  Defendant  may  appeal;  and,  upon  afflrmance,  the  orig- 
inal time  for  performance  having  elapsed,  plaintiff  may  have  a 
new  time  fixed  for  performance. 

Appeal  from  Black  Hawk  Diatriot  Court. — ^0.  W.  Mullan, 

Judge. 

June  24,  1918. 

Reubarino  Denied  September  30,  1918. 

The  plaintiffs  claim  that  they  and  the  defendants,  other 
than  Muehl,  were  joint  adventurers  in  an  attempt  to  pro- 
duce a  device  to  transmit  the  power  used  in  operating  a  mo- 
tor vehicle  equally  to  both  driving  wheels;  that  Muehl  was 
employed  to  further  said  joint  venture,  and  generally  em- 
ploj'ed  to  give  the  parties  the  benefit  of  his  experience  as 
an  expert  mechanical  engineer  and  as  an  inventor;  that, 
during  the  employment,  Muehl  made  certain  discoveries;  that 
he  and  the  other  defendaQts  converted  the  same  to  their 
own  use,  by  obtaining  patents  thereon  and  organizing  a  com- 
pany for  manufacture  and  sale  under  such  invention.  With 
gome  exceptions  that  will  be  noted  in  course  of  the  opinion, 
the  suit  of  plaintiffs  is,  in  effect,  an  attempt  to  have  the  de- 
fendants ordered  to  make  specific  performance.    The  trial 
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coui't  found  for  the  plaintiffs,  and  the  defendants  appeal. 
The  plaintiffs,  too,  have  perfected  an  appeal,  which  asserts 
that  the  relief  which  the  court  granted  to  plaintiffs  should 
have  been  changed  as  they  demanded. — Affirmed. 

Pickett^  Sicdsher  d  FarweU  and  J.  T,  SulUvan,  for  ap- 
pellants. 

Edwards,  Longley,  Ransier  d  Smith,  for  appellees. 

Salinger,  J. — I.  Appellants  insist  strenuously  that 
the  evidence  does  not  sustain  the  decree  as  entered.  This 
presents  a  question  of  fact.    As  the  printed  record  consists 

of  more  than  400  pages,  it  is  utterly  imprac- 
d^5"*  ■  r*«ht8,  ticable,  within  the  limits  of  an  opinion,  even 
Sronlrfliif '  ^^  epitomize  it,  and  to  do  so  would  help  no 

conyersion.  Qjjg     rpjj^  evidence  has  been  read  with  the 

utmost  care,  and  with  the  attention  that  the  large  interests 
involved  demand.  We  have  to  say  that,  in  our  opinion,  it 
fully  sustains  the  findings  of  the  trial  court,  and  does  so  if 
testimony  which  the  appellants  insist  was  incompetent 
be  excluded.  Both  parties  agree,  though  they  reach  the 
agreement  by  different  routes,  that  it  is  not  material  whether 
the  defendants  were  engaged  in  a  conspiracy  to  convert  the 
interests  of  the  plaintiffs  in  the  property  of  the  joint  ad- 
venturers. And  this  is  so.  If  there  was  such  conversion, 
it  is  wholly  immaterial  that  no  conspiracy  was  used  to  ac- 
complish it.  The  claims  of  these  plaintiffs,  like  any  other, 
may  be  established  by  permissible  deductions  from  testi- 

monv  ffiven,  and  bv  circumstances  adduced 

2.   PmiNCIPAL    AlfD  '  »  '^ 

Aomrr:  rights,     in  proof.     Ooss  v.  Lomn.  170  Iowa  57.    We 

duties,  and  ^  ' 

sMt  cSi-  think  it  is  so  established  that  the  parties 

JectSittS^of     ^'^^^  joint  adventurers;  that  the  object  of 
employment        ^^^  venture,  as  it  finally  developed,  was  to 

use  the  inventive  ability  of  Muehl  to  create  a  practicable 
device  for  transmission  of  power  in  motor  vehicles;  that, 
while  Muehl  was  in  the  employ  of  the  parties,  he  made  such 
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an  invention ;  and  that  the  same  was  thereafter  capitalized 
by  the  defendants.  If  this  be  so,  it  follows  that  the  trial 
judge  rightly  held  that  Mnehl  could  assert  no  interest  in 
the  stock  for  which  the  invention  discovered  by  him  when 
an  employe  of  the  parties  was  capitalized.  Solomons  v. 
United  States,  137  U.  S.  342 ;  Gill  v.  UrUted  States,  160 
r.  S.  426;  Dempsey  v.  Dobson,  174  Pa.  122  (34  Atl.  459) ; 
Eustis  Mfg.  Co,  v,  Eustis,  51  N.  J.  Eq.  565  (27  Atl.  439). 
It  follows  as  well  that  the  court  rightly  ordered  that  the 
defendants  transfer  to  the  plaintiffs  certain  shares  of  stock 
in  the  corporation  which  had  capitalized  the  said  invention. 
23  C>'c.  455,  461. 

We  agree  with  the  trial  court  that  Robinson  v.  McCor- 
mdh,  10  Am.  &  Eng.  Ann.  Cases  548,  is  not  in  conflict  with 
the  Solomons  case  and  may  be  distinguished  therefrom,  and 
are  unable  to  agree  with  the  contention  made  by  the  appel- 
lants, in  an  application  to  have  the  case  reheard  below, 
that  the  decision  here  should  be  controlled  by  cases  like 
Hapgood  v.  Hewitt,  119  U.  S.  226,  Dalzell  t\  Dueher  W,  (7. 
Mfg.  Co.,  149  U.  S.  315,  and  Pressed  Steel  Gar  Co.  v.  Hansen, 
137  Fed.  403.  It  was  decreed,  too,  that,  within  five  days 
after  notice  was  given  that  such  stock  had  been  delivered 
for  the  plaintiffs,  they'  should  repay  to  the  defendants  Wolf 
and  Scurlock  each  his  pro  rata  share  of  the  expenses  in- 
curred in  developing  such  invention  and  in  organizing  said 
new  company,  said  in  the  decree  to  amount,  in  the  aggre- 
gate, to  17,974.51.  As  we  understand  it,  appellants  do  not 
contend  that,  on  the  evidence  as  it  now  exists,  this  allow- 
ance can  or  should  be  altered. 

We  cannot  interfere  on  the  appeal  of  appellant. 
We  now  come  to  the  appeal  of  the  plaintiffs. 
II.     In  connection  with  the  prayer  for  relief,  includ- 
ing a  money  judgment  against  all  defendants  save  the  Gear 
CompsBj,  the  plaintiffs,  now  the  appellees,  consented  that 
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8  jnooHBiiT  •  ^^^^^  claim  might  be  satisfied  by  delivery  to 

cSrecttOT?**  plaintiflfs  of  a  stated  amoant  of  shares  of 

tioi'M^dtag*"  stock,  and  offered  that,  in  lien  of  judgment 

appeal.  f^^  ^  ^^^  ^f  money  to  which  they  claim 

they  are  entitled  on  account  of  the  wrongful  conversion,  to 
take  a  pro  rata  transfer  of  stock.    They  pleaded : 

"This  offer  is  not  intended  to  give  to  the  defendants  the 
right  of  election  whether  they  will  pay  the  money  judgment 
or  transfer  the  stock,  but  is  made  in  order  to  give  the  court 
the  option  of  rendering  a  judgment  in  favor  of  plaintiff  for 
money  or  for  the  proper  distributive  share  of  the  profits  of 
such  patented  device." 

The  trial  court  accepted  this  option.  The  decree  gave 
no  money  judgment,  but  ordered,  instead,  that  certain  shares 
of  stock  should  be  transferred  from  the  defendants  to  the 
plaintiffs.  Instead  of  complying  with  this  order,  the  de- 
fendants appealed.  After  they  had  perfected  their  appeal, 
the  plaintiffs  moved  the  trial  court,  in  effect,  to  vacate  the 
judgment  made,  and  to  transform  it  into  a  money  judg- 
ment. This  application  does  not  seem  to  have  been  pressed, 
and  was  not  acted  on.  In  fact,  it  appears  satisfactorily, 
from'  the  record  as  a  whole,  that  it  was  abandoned  because 
of  the  belief  that  the  trial  court  had  no  power  to  act — and 
it  did  not  have.  Pending  appeal,  the  district  court  has  no 
power  to  modify  a  judgment  on  the  application  of  plain- 
tiff, even  though  that  modification  be  Wholly  in  favor  of 
the  defendant,  and  shall  eliminate  matter  which  defendant 
complains  of  on  appeal  on  his  part.  Culhertson  v.  MoAU9' 
ter.  111  Iowa  447. 

0 

The  application  to  the  district  court  may  not  be  re- 
viewed on  this  appeal. 

III.  There  is  an  application  in  this  court  to  transform 
the  decree  entered  and  appealed  from  into  an  award  of 
money,  and  a  motion  to  strike  same.    To  say  the  least,  it 
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is  extremely  doikbtful  whether  we  have  iu- 

4.  ApfbAL  IVD 

■uor:  effect       risdiction  to  entertain  such  an  application. 

of   tranafer:  '^^ 

Jj'*JJ5^{^         To  do  SO  would  involve  finding  the  value  of 
^°"-  the  stock  which  the  trial  court  ordered  to  be 

transferred^  and  which  has  not  yet  been  transferred.  No 
finding  was  made  or  conclusion  reached  upon  that  point  in 
the  decree  below.  To  grant  relief  of  this  character  on  orig- 
inal application  here  would  come  dangerously  close  to  dis- 
obeying that  mandate  of  the  Constitution  which  limits  us 
to  appellate  powers.  See  State  v,  O'Donnell,  176  Iowa  337. 
But  passing  that,  the  application  should  be  denied  if 
we  assume  there  be  power  to  entertain  it.  As  seen,  the 
plaintiff  expressly  authorized  the  trial  court  to  award  a 
transfer  of  the  stock  in  lieu  of  a  money  judgment.  No  ap- 
plication was  made  to  that  court  while  it  still  had  juris- 
diction to  modify  or  change  the  decree  in  this  regard.  We 
should  not  now  undertake  to  do  that  which  should  have 
been  done  in  the  trial  court  at  the  proper  time. 

It  seems  to  be  the  thought  of  counsel  for  the  appellees 
that  obeying  the  order  of  the  district  court  to  transfer  the 
stock,  and  to  obey  within  the  time  fixed  in  the  order,  is  a 

condition  precedent  to  the  continued  exist- 
on  trial  of  ence  of  the  decree.    In  other  words,  if  i» 

iMues :   time  ' 

^^^or  per-      be  ordered  below  that  a  certain  thing  be 
•*"^  done  within  a  stated  time,  and,  instead  of 

compliance,  there  be  an  appeal,  the  Supreme  Court  will,  on 
original  application,  work  a  forfeiture  for  disobedience  to 
the  mandate  below.  We  do  not  so  understand  the  law. 
We  think  it  a  general  appellate  court  rule  that,  when  there 
is  an  appeal  from  a  judgment  directing  that  a  thing  be  done 
within  a  stated  time,  all  that  can  be  done  on  affirmance  is 
to  fix  a  new  time  for  performance.  See  SMmanek  v.  Chi- 
cago, M.  d  8t.  P.  R.  Co,,  178  Iowa  1187 ;  and,  bjb  in  somie  de- 
gree supporting,  Young  v.  Young,  179  Iowa  1259. 

It  is  our  judgment  that  the  decree  must  be  affirmed  on 


384  CoNKLiN  V.  City  op  Dbs  Moines.       [184  Iowa 

both  appeals.  It  is  now  ordered  that,  within  sixty  days 
from  the  time  that  this  opinion  becomes  final,  the  defend- 
ants shall  transfer  the  stock  as  the  decree  below  dirwts. 
If  that  be  not  done,  the  district  court  shall  take  evidence  on 
the  value  of  such  ^tock,  and  thereupon  determine  what  mon- 
ey judgment  shall  be  rendered  against  defendants,  and  to 
enter  such  judgment  accordingly. — A^irmed. 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


Mildred  Conklin,  Appellant,  v.  City  of  Dbs  Moines,  Ap- 
pellee. 

WATERS  AND  WATERCOURSES:     Diverting  Water  from  Natural 

1  Drainage.  A  municipality  which  diverts  large  quantities  of  sur- 
face water  out  of  Its  ordinary  and  natural  course  of  drainage 
is  liable  for  the  resulting  drainage. 

WATERS  AND  WATERCOURSES:     Surface  Waters — ^Damages  for 

2  Non-Pemianent  Overflow.  Damages  for  the  wrongful  but  non- 
permanent  overflow  of  lands  are  measured  by  the  extent  to 
which  the  fair  rental  value  has  been  affected. 

NUISANCE:    Recovery  of  Cost  of  Abating  Nuisance.    One  who  has 

3  created  a  nuisance  upon  the  land  of  another  by  wrongfully  over- 
flowing the  land  with  diverted  drainage  may  not,  on  evidence 
which  tDOuld  lead  the  jury  into  the  field  of  pure  speculation,  be 
held  liable  to  the  injured  party  for  the  amount  of  a  special  as- 
sessment subsequently  levied  upon  said  lands  by  reason  of  the 
establishment  and  construction  of  a  public  drainage  improve- 
ment thereon,  on  the  theory  that  said  nuisance  solely  neoea- 
sitated  said  improvement,  and  that  said  assessment,  therefore, 
represented  the  cost  to  the  injured  party  of  abating  said  nul- 

■ 

sance. 

Appeal  from  Polk  DiatfHct  Court. — W.   S.  Atbss^  Judge. 

September  30,  1918. 

Action  for  damages  on  account  of  the  flooding  of  plain- 
tiff's laud.    Judgment  in  favor  of  defendant  for  costs  upon 
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a  directed  verdict  in  its  favor  was  entered  in  the  court  be- 
low.— Reversed. 

8.  B,  Allen,  for  appellant. 

H.  W,  Byers,  Eskil  C.  Carlson,  and  Earl  M.  Steer,  for 
appellee. 

Pee  Curiam. — llaintiff  is  the  owner  of  a  44-acre  tract 
of  land^  located  south  of  the  Bock  Island  railroad  tracks 
and  east  of  Thirtieth  ii^treet  in  the  city  of  Des  Moines,  which 

is  used  for  agricultural  purposes.    Gonsid- 

^'  wATmconssBfl :    ^rahle   land  lying  northwest  thereof  was 

ter^ftSm  n?t-     formerly  low  and  subject  to  overflow.    In 

oral  drainace.     ^g^^  ^^  ^g^g^  ^^  owners  of  this  low  land, 

including  plaintiff,  for  the  purpose  of  draining  the  same, 
by  joint  contribution  constructed  an  open  ditch  from  a  point 
near  the  railroad,  southeast  a  distance  of  several  miles,  in- 
tersecting with  Four  Mile  Creek.  In  1905,  the  defendant 
city  constructed  what  is  known  in  the  evidence  as  the  Sev- 
enth Ward,  or  Fraley,  Ditch,  commencing  with  and  extend- 
ing through  some  large  ponds  north  of  the  railroad,  and 
terminating  at  a  culvert  on  the  north  side  thereof,  imme- 
diately opposite  the  open  end  of  the  joint  private  ditch 
above  mentioned.  This  ditch  was  of  considerable  length, 
and  crossed  numerous  lots  in  the  city  not  owned  by  it. 
Originally,  the  ponds  drained  by  the  Fraley  Ditch  covered 
considerable  teiTitorj-,  and,  during  the  rainy  season,  con- 
tained much  water,  which,  after  such  quantity  as  could,  in 
the  natural  course  of  drainage,  flow  out,  gradually  disap- 
peai*ed  during  the  dry  season,  by  the  process  of  absorption 
and  evaporation.  In  1909,  the  board  of  supervisors  of  Polk 
(^ounty  established  a  drainage  district,  the  boundaries  of 
which  included  the  plaintiflF's,  with  other,  lands  south  and 
north  of  the  railroad  track.  The  ditch  constructed  as  a 
part  of  this  improvement  commenced  at  the  outlet  of  the 

Vol.   184  lA.— 26 
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Praley  Ditch,  and  extended  southeasterly,  subetantially 
along  the  line  of  the  private  ditch  above  referred  to,  inter- 
secting with,  and  emptying  into.  Four  Mile  Creek.  We 
gather  from  the  evidence  that  this  latter  ditch  effectually 
drains  plaintiff's,  and  the  other  lands,  in  the  vicinity  there- 
of. 

This  action  was  brought  to  recover  dianuages  caused  by 
the  alleged  increased  quantity  of  water  thrown  upon  plain- 
tiff's land  by  the  Fraley  Ditoh,  and  also  the  amount  as- 
sessed against  the  same  for  }ier  portion  of  the  cost  of  the 
public  drainage  improvement.  The  court  sustained  defend- 
ant's motion,  made  at  the  close  of  plaintiff's  testimony,  and 
directed  the  jury  to  return  a  verdict  in  its  favor. 

I.  One  of  the  grounds  of  the  defendant's  motion  was 
that  the  evidence  failed  to  show  that  the  negligence  or  allied 
wrongful  act  of  the  defendant  in  constructing  the  Fraley 
Ditch  was  the  proximate  cause  of  plaintiff's  damages,  or 
that  she  would  not  have  suffered  to  the  same  extent  had 
this  ditch  not  been  constructed.  The  evidence,  however, 
as  above  stated,  showed  that  the  ponds  drained  by  the  Fra- 
ley Ditch  covered  a  considerable  area,  and,  at  certain  sea- 
sons of  the  year,  large  quantities  of  water  gathered  therein ; 
that,  while  a  small  part  of  this  water  may  have  ultimately 
passed  into  the  private  ditch,  and  may  have  occasionally 
overflowed  a  small  portion  of  plaintiff's  land,  yet  the  jury 
may  well  have  found  that  the  amount  of  water  thrown  there- 
on by  the  Fraley  Ditch  was  greatly  increiased,  that  same 
was  diverted  from  the  natural  course  of  drainage,  and  that 
the  value  of  her  land,  for  purposes  of  cultivation,  was  mate- 
rially impaired. 

The  law  is  well  settled  in  this  state  that  the  dominant 
owner  may,  by  discharging  the  same  upon  his  own  land 
into  a  natural  watercourse,  drain  surface  water  upon  the 
land  of  the  servient  owner,  but  cannot  gather  large  quanti- 
ties of  water  out  of  the  ordinary  and  natural  course  of 
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drainage,  and  discharge  the  same  upon  fhe  servient  estate, 
to  its  substantial  damage,  in  largely  increased  quantities,  or 
at  a  different  place  or  in  a  different  manner  than  it  would 
nsually  and  ordinarily  have  gone,  in  the  natural  course  of 
drainage.  Kanifnum  v.  Lenker,  164  Iowa  689;  Ohe  v.  Pattat^ 
151  Iowa  723 ;  Martin  v.  SchAJoertley,  155  Iowa  347 ;  Yalentme 
V.  Widman,  156  Iowa  172;  Jontz  v.  Northup,  157  Iowa  6; 
MiUer  V.  Hester,  167  Iowa  180 ;  Pasoal  v,  Hynes,  170  Iowa 
121;  Thomas  v.  City  of  Orinnell,  171  Iowa  571;  Cowley  v, 
Reynolds,  178  Iowa  701;  Lamb  v.  Stone,  178  Iowa  1268; 
Pascal  t\  Donahue,  170  Iowa  315;  Dvrst  v.  Puffett,  181  Iowa 
14;  Brightman  v,  Hetzel,  183  Iowa  385;  Pester  v.  Smith, 
167  N.  W.  580  (not  officially  reported). 

Whether  a  largely  increased  quantity  of  water,  diverted 
from  its  natural  course,  was  gathered  into  the  Fraley  Ditch 
and  discharged  upon  plaintiff's  land  in  such  a  way  as  to 
overflow  and  injure  the  same,  were  questions  of  fact  for  the 
jury,  and  plaintiff  was  entitled  to  have  the  same  submitted 
thereto.  Abundant  evidence  was  offered  tending  \o  show 
that,  before  the  construction  of  the  Fraley  Ditch,  but  a 
small  part  of  plaintiff's  tract  was  subject  to  overflow,  and 
that  thereafter,  a  large  portion  thereof  was  frequently  over- 
flowed and  rendered  unfit  for  cultivation. 

II.  A  further  ground  of  defendants  motion  for  a  di- 
rected verdict  was  that  no  evidence  was  offered  from  which 
the  amount  of  plaintiff's  damages,  if  any,  could  have  been 
2.  wixBu  AND  determined  by  the  jury,  and  that  the  evi- 
ra^Se^wi?'''  dence  sought  to  be  introduced  upon  this 
afM*  for  non-     point  was  not  based  upon  the  proper  meas- 

pcrmftneiit 

overflow.  ure    thereof.    The    measure    of    dam>ages, 

where  the  nuisance  is  of  a  permanent  character,  is  ordinarily 
the  difference  in  the  value  of  the  land  immediately  before 
and  immediately  after  the  creation  of  the  nuisance.  The 
rale  as  applied  to  this  class  of  cases  is  fully  discussed  in 
Irvine  v.  City  of  Oelwein,  170  Iowa  652,  655,  and  City  of  Oi- 
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tumwa  V.  Nicholson,  161  Iowa  473,  and  need  not  be  fur- 
ther considered  in  this  case. 

Plaintiff  sought  to  offer  evidence  to  show  that  her  lands 
were  permanently  damaged  by  the  Praley  Ditch,  but  the 
court  expressed  doubt  as  to  the  true  measure  of  damages, 
and  requested  counsel  to  proceed  with  some  other  branch 
of  the  case  until  the  court  was  further  advised.  Counsel 
for  plaintiff  acquiesced  in  this  suggestion,  and  did  not  again 
seek  to  introduce  evidence  upon  this  point.  The  court  did 
not,  as  counsel  for  plaintiff  asserts,  exclude  the  testimony 
offered,  and  made  no  final  ruling  thereon.  Counsel,  if  he 
believed  same  admissible,  should  have  again  called  the  mat- 
ter to  the  court's  attention,  and  obtained  a  final  ruling  on 
the  point. 

Plaintiff  did,  however,  attempt  to  introduce  evidence 
tending  to  show  depreciation  in  the  rental  value  of  the  land ; 
but,  upon  objection  of  counsel,  this  evidence  was  excluded 
by  the  court.  Some  of  the  questions  propounded  were,  per- 
haps, not  technically  correct,  but  came  fairly  within  the 
rule.  This  testimony  should  have  been  admitted.  Whether 
plaintiff  was  entitled  to  recover  damages  upon  the  theory 
of  a  permanent  injury  to  her  land  or  not,  she  was,  if  she 
elected  to  sue  therefor,  entitled  to  recover  the  depreciation 
in  the  rental  value  of  her  premises.  Hollenbeck  v.  City  of 
MaHon,  116  Iowa  69,  79 ;  Risher  v.  Acken  Coal  Co.,  147  Iowa 
459;  Hastings  v.  ChAcagOy  R.  I,  &  P.  R.  Co.,  148  Iowa  390, 
395. 

Evidence  was  received  tending  to  show  that  the  rental 
value  of  the  land  prior  to  the  construction  of  the  ditch  was 
13.50  an  acre,  and  that,  except  for  one  year,  plaintiff  there- 
after received  this  sum  as  cash  rent ;  but  it  is  claimed  that 
the  land  was  not  cultivated  one  year  because  of  the  con- 
stant flooding  thereof  from  the  Fraley  Ditch.  The  court 
should  have  permitted  plaintiff  to  show  the  fair  and  rea- 
sonable rental  value  of  the  premises  before  the  ditch  was 
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constnicted,  and  its  rental  valne  as  afltected  thereby. 

III.  In  a  separate  count  of  her  petition,  plaintiff  asked 
judgment  for  f  1,000,  the  amount  assessed  against  her  land 
in  the  public  drainage  proceedings.    Recovery    upon    this. 

item  is  sought  jupon  the  theory  that  tiie  same 

**  recoTery*of         represents  the  cost  to  her  of  abating  the 

S?imi«anoe"       alleged   nuisance.     Counsel   argues   that   it 

was  the  duty  of  plaintiff  to  abate  the  nui- 
sance, if  possible,  and  thereby  reduce  the  damages  on  ac- 
count thereof.  We  have  held  that  this  duty  exists  in  some 
cases.  HoUenheck  v.  City  of  Marion,  116  Iowa.  69;  Bennett 
V.  Town  of  Mt.  Vernon,  124  Iowa  537. 

Plaintiff  did  not,  however,  cause  the  nuisance  to  be 
abated,  and  the  assessment  against  her  property  is  pre- 
sumptively the  portion  of  the  total  cost  of  the  drainage 
improvement  that  should  equitably  be  borne  by  her  land. 
Whether  the  abatement  of  the  nuisance  by  a  public  improve- 
ment would  deprive  her  of  the  right  to  recover  damages  as 
for  a  permanent  nuisance,  if  shown,  is  a  question  not  pre- 
sented upon  this  appeal ;  and,  while  it  has  been  referred  to 
in  some  of  our  prior  decisions,  no  definite  announcement 
was  made  thereon.  Valentine  v.  Widman,  supra;  Steher 
V.  Chdcago  G.  W.  R.  Co,,  139  Iowa  153. 

The  exact  boundaries  of  the  drainage  district  are  not 
shown  in  the  evidence,  unless  by  Exhibit  2,  certified  to  this 
court.  We  understand  from  this  exhibit  that  much  or  all 
of  the  low  land  drained  by  the  Praley  Ditch  is  included 
within  the  drainage  district,  together  with  a  large  area  not 
apparently  affected  by  the  Fraley  Ditch.  Lands  for  the 
purpose  of  assessment  for  drainage  purposes  are  classified 
upon  a  percentage  basis,  and  without  speOial  reference  to 
the  expense  of  constructing  the  improvement  across,  or  in 
the  vicinity  of,  any  given  tract.  Other  matters  may  be  taken 
into  consideration  by  the  committee  appointed  to  classify 
lands  for  assessment.    Zinser  v.  Board  of  Swpervisors,  137 
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Iowa  660;  Jackson  v.  Board  of  SupervisorSy  159  Iowa  673; 
Mtmnv.  Board  of  Supervisors,  161  Iowa  36.  It  would,  there- 
fore, be  manifestly  impossible  for  a  jury  to  determine  the 
cost  to  plaintiflf  of  the  abatement  of  the  nuisance  by  a  pub- 
lic drainage  improvement.  To  permit  the  jury  to  do  so 
would  open  up  a  field  of  speculation  only. 

Counsel  also  argues  that  the  necesBity  for  the  estab- 
lishment of  a  public  drainage  improvement  arose  solely  be- 
cause of  the  wrongful  act  of  the  defendant  in  excavating 
the  Fraley  Ditch,  and  discharging  large  quantities  of  water 
from  ponds  upon  the  lands  of  plaintiff  and  others.  Possi- 
bly the  necessity  of  excavating  a  ditch  north  of  the  Rock 
Island  railroad  was  obviated  by  the  Fraley  Ditch,  but  a 
jury  could  hardly  determine  whether  a  drainage  dfstrict 
would  have  been  established  by  the  board  of  supervisors 
if  the  Fraley  Ditch  had  not  been  dug.  The  land  affected 
thereby,  as  we  understand  the  exhibits  certified  to  this  court, 
is  also  included  in  the  drainage  district;  and,  as  the  ponds 
were  probably  most  economically  drained,  along  the  route 
selected,  plaintiff's  tract  would,  in  any  event,  on  account  of 
its  elevation,  and  the  occasional  overflow  of  a  part  thereof, 
probably  have  been  included  in,  and  assessed  for,  an  equi- 
table portion  of  the  cost  of  any  drainage  improvement  es- 
tablished for  the  reclamation  of  the  land  lying  within  the 
boundaries,  of  the  established  district.  The  land  lying  to 
the  north  of  plaintiff's  is  low,  and  required  drainage,  and 
the  boundaries  of  the  district  extend  a  considerable  distance 
on  each  side  of  plaintiff's  land.  Clearly,  plaintiff  is  not  en- 
titled to  recover,  as  damages  in  this  case,  the  amount  with 
which  her  land  was  charged  in  the  drainage  proceeding. 

For  the  error  pointed  out,  the  judgment  of  the  court  be- 
low is — Reversed. 

Peibston,  C.  J.,  Ladd,  Evans,  Salinger,  and  Stevens, 
JJ.,  concur. 


r 
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John  Dalton  et  al.,  Appellants,  v.  Maroarbt  Dalton  et  al., 

Appellees. 

DBSCSNT  AND  DISTBtBUTION:    HameBtead  Incambrance  Payable 

1  ftom  Qeneral  Assets.  The  right  of  a  widow,  to  whom  the  home- 
stead has  been  assigned  as  part  of  her  one-third  share,  to  de- 
mand that  homestead  incumbrances  on  which  she  is  not  person- 
ally liable  be  discharged  by  the  remaining  two-thirds  solvent 
part  of  the  estate,  is  not  waived  by  the  act  of  the  widow  in  re- 
questing the  referee  in  partition  to  sell  the  homestead,  and  in 
purchaaing  the  same  at  such  sale,  tohen  the  court  had  never  or- 
dered such  sale. 

PABTITION:     Construction  of  Decree.     A  decree  in  partition  of 

2  homestead  and  non-homeatead  property,  which  decree  specifically 
seta  aside  the  homestead  to  a  widow,  as  per  her  application, 
and  then  orders  a  sale  of  "said  premises,"  will  not  be  construed 
as  ordering  a  sale  of  the  homestead. 

PASTITION:    Value  of  Homestead  Set  Oft  to  Widow.    The  setting 

3  aside  of  the  homestead  to  the  widow,  in  accordance  with  her  de- 
mand, necessarily  works  the  effect,  in  partition,  of  requiring  the 
coart,  in  some  proper  manner,  to  determine  the  fair  value  of 
the  homestead,  and  to  charge  such  amount  against  her  one-third 
share. 

AppeoZ  from  Cherokee  District  Court. — W.  D.  Boies,  Judge. 

Sbptbmbbr  30, 1918. 

Appeal  by  plaintiffs  from  an  order  overruling  a  de- 
murrer to  the  answer  of  defendant  Margaret  Dalton. — Af- 
firmed', 

Molyneux  d  Maker,  for  appellants. 

Hhully  Qill,  Sarmnis  &  Stilwill,  for  appellees. 

Liadd,  J. — James  Dalton  died  intestate,  October  24, 1914, 
seized  of  a  house  and  lot  in  I^e  Mars  and  a  farm  in  Cher- 
ckee  County.    A  widow,  Margaret,  and  nine  children  sur- 
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^ vived  him.     Suit  in  partition  was  begun  by 

1.  DMonrr  and 

DI8TBIBUTION :      the  Children  other  than  Helen,  who  was  the 

homestead    in-  ' 

Sle^Som  ^*^'    ^^^y  child  by  the  surviving  widow,  and,  in 
general  assetB.     answer  filed,  the  widow  pleaded  that  the 

house  and  lot  constituted  the  homestead  of  herself  and  de- 
cedent; that  it  was  acquired  subject  to  a  mortgage  of 
f 2,000,  which  had  not  been  satisfied;  that  the  property  of 
the  estate,  other  than  the  homestead,  was  adequate  to  'pay 
said  mortgage;  that  she  was  entitled  to  have  her  distrib- 
utive share  of  the  estate  set  off  so  as  to  include  the  dwell- 
ing and  lot  in  Le  Mars,  the  same  having  been  the  home- 
stead of  herself  and  decedent;  and  she  prayed  "the  court 
that  it  order  that  said  Lot  3,  Block  90,  Seventh  Addition 
to  Le  Mars,  Iowa,  be  not  sold,  but  that  it  be  set  apart  to 
her  as  a  part  of  her  distributive  share,  and  that  referees 
may  be  appointed  to  appraise  the  said  lot  and  the  reason- 
able value  of  the  interest  which  the  said  James  Dalton,  the 
deceased,  had  in  said  lot  over  and  above  the  said  mortgage 
incumbrance  thereon." 

A  demurrer  to  this  answer  was  overruled,  and,  as  plain- 
tiffs elected  to  stand  on  the  ruling,  the  court  entered  a  de- 
cree defining  shares  of  the  several  parties  in  the  respective 
properties,  describing  each,  and  with  this  additional: 

"The  court  further  finds  that  the  said  Margaret  Dalton 
is  entitled  to  have  Lot  No.  3,  Block  90,  in  the  Seventh  Ad- 
dition to  the  city  of  Le  Mars,  Iowa,  set  apart  to  her  as  a 
part  of  her  share  in  the  said  estate.  It  is  now  therefore 
ordered,  adjudged,  and  decreed  by  the  court  that  the  titles 
of  the  siiid  parties  in  and  to  the  said  premises  be  and  the 
same  are  hereby  established  and  confirmed  in  them,  and 
that  the  said  premdses  are  partitioned  by  a  sale  thereof; 
that  Molyneux  &  Maher,  attorneys  for  the  plaintiffs,  be 
allowed  the  statutory  fees,  which,  with  other  costs,  includ- 
ing the  mortgages  of  record,  shall  be  a  lien  upon  the  sev- 
eral interests  in  proportion  to  their  interests;  and  W.  L. 
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Gund  is  appointed  as  sole  referee  to  make  a  sale  of  said 
premises  at  either  public  or  private  sale,  and  is  hereby 
antborized  to  pay  the  mortgage  against  the  farm  which 
is  located  in  Cherokee  County,  and  to  pay  into  the  hands 
of  the  clerk  of  the  district  court  the  amount  of  the  mort- 
gage encumbrance  against  the  homestead,  and  to  divide  the 
balance  realized  to  the  several  owners  in  proportion  to  their 
separate  and  distinct  shares.  It  is  further  ordered  that  the 
said  premises  be  appraised  before  the  sale  by  James  Collins, 
James  Crangle,  and  Thomas  E.  Herbert,  who  are  hereby 
appointed  appraisers;  and  the  referee  is  directed,  before 
making  the  sale,  to  execute  a  bond  in  the  sum  of  f  70,000,  the 
same  to  be  approved  by  the  clerk  of  the  district  court.'' 

The  appraisers  qualified,  and,  after  fixing  the  value  of 
the  farm,  appraised  the  house  and  lot  at  tf4,100.  The  ref- 
eree duly  advertised  and  subsequently  sold  at  public  auc- 
tion the  several  tracts,  including  the  house  and  lot  in  Le 
Mars,  the  latter  being  bid  in  by  the  wndow  at  f3,888.  The 
court  confirmed  this  sale  as  reported  by  the  referee,  and  in 
so  doing  expressly  found  "that  it  is  the  reasonable  value 
of  said  premises,  ajj^d  that  it  is  desirable  to  complete  the  said 
sale."  A  deed  was  executed  accordingly,  with  the  approval 
of  the  court.  Plaintiffs  appealed  from  the  ruling  on  the 
demurrer,  and  the  order  thereon  was  afl8rmed  in  Dalton-  r. 
Dalton,  178  Iowa  508.  Thereafter,  on  January  8,  1917,  the 
cbildren,  other  than  Helen,  filed  a  supplemental  petition, 
reciting  the  forgoing  facts  and,  in  addition  thereto,  alleg- 
ing that  "the  widow,  Margaret  Dalton,  appeared  [at  the 
sale  on  March  2,  1916],  and  asked  that  Lot  3  [the  home- 
stead] be  sold  to  the  highest  bidder  at  public  sale  on  said 
date;"  and  that  the  sale  was  at  her  instance;  and  that,  owing 
to  such  facts: 

"The  defendant  Margaret  Dalton  is  not  entitled  to  the 
relief  demanded  in  the  prayer  of  her  answer,  as  filed  on  the 
7th  day  of  September,  1915,  in  that  she  did  not  take  the 
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property  described  as  Lot  3  in  Block  90,  in  the  Seventh  Ad- 
dition to  Le  Mars,  Iowa,  as  the  widow  of  the  said  James 
Dalton,  deceased,  but  took  it  as  a  purchaser  at  public  sale, 
and  therefore  is  not  entitled  to  have  the  said  mortgage, 
amounting  to  the  sum  of  |2,000,  paid  as  a  general  debt  of 
the  estate,  or  by  the  two-thirds  interest  in  the  estate;  that 
the  said  Margaret  Dalton  did  not  take  the  title  to  Lot  3  in 
Block  90  as  the  surviving  spouse,  or  because  it  was  the  home- 
stead of  the  deceased,  but  purchased  the  same  at  public 
sale;  that,  when  said  Margaret  Dalton  elected  to  become  a 
bidder  on  said  property,  and  finally  purchased  the  same  at 
public  sale,  as  described,  she  waived  any  and  all  right  she 
might  have  had  to  compel  the  two-thirds  interest  to  pay  the 
said  mortgage  out  of  their  share  of  the  estate,  or  any  right 
she  may  have  had  to  take  the  homestead  free  from  the  debt 
of  the  said  mortgage;  and  because  of  the  facts  and  occur- 
rences which  occurred  subsequent  to  the  filing  of  the  answer 
of  the  defendant  Margaret  Dalton,  and  the  submission  of  the 
demurrer,  the  defendant  is  not  entitled  to  the  relief  prayed 
for  in  her  answer,  and  it  would.be  unfair  and  inequitable 
to  compel  the  heirs  holding  a  two-thirds  interest  in  the  said 
estate  to  pay  the  mortgage  against  the  said  property  after 
the  widow  had  waived  any  right  that  she  might  have  had  to 
compel  the  payment  thereof  by  purchasing  the  identical 
property  at  public  sale,  and  which  s?iid  property  was  offered 
for  sale  on  the  «aid  date  because  of  the  request  made  by 
her  personally  and  by  her,  through  her  attorney,  and  after 
she  had  been  informed  that  she  would  waive  any  and  all 
right  which  she  might  have  to  compel  the  payment  of  the 
mortgage  if  she  became  a  purchaser." 

The  prayer  was  that  the  referee  be  directed  to  charge 
the  13,888  bid  for  the  house  and  lot  to  the  distributive  share 
of  the  widow,  and  that  the  mortgage  of  |2,000  be  paid  from 
the  funds  of  the  estate.  The  answer  of  the  widow  contains 
little  else  than  a  restatement  of  the  record  as  recited;  and 
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to  this  a  demurrer  was  overruled,  and,  as  plaintiffs  elected 
to  gtand  on  the  ruling,  judgment  was  entered  dismissing 
the  petition.    The  appeal  is  from  this  ruling. 

Appellants  contend  that  the  widow,  by  requesting  the 
referee  to  sell  the  house  and  lot,  and  in  bidding  the  property 
in,  became  a  purchaser  at  the  sale,  and  waived  all  claim  to 

it  as  a  homestead  by  virtue  of  being  sur- 
oonstrnctton        vlving  spouse  of  decedent,  and  to  having  the 

homestead  protected  by  being  included  in 
her  distributive  share,  and  to  the  satisfaction  of  the  en- 
ctmiibran.ce  thereon  from  the  two  thirds  of  the  estate  be- 
longing to  the  heirs.  Whether  this  might  have  been  the  re- 
ault  had  the  sale  by  the  referee  been  valid,  we  need  not  de- 
tennine.  The  trouble  with  this  contention  lies  in  the  as- 
sumption that  a  sale  of  this  property  was  ordered.  The 
record  is  to  the  contrary.  In  the  widow's  answer  to  the 
petition  in  partition,  she  alleged  the  homestead  character 
of  the  house  and  lot,  the  encumbrance  thereon,  and  asked 
that  ''it  be  not  so  sold,  but  that  it  be  set  apart  to  her  as  a 
part  of  her  distributive  share,  and  that  referees  be  aippointed 
to  appraise  the  said  lot  and  the  reasonable  value  of  the  in- 
terest which  the  said  James  Dalton,  the  deceased,  had  in 
said  lot  over  and  above  the  mortgage  encumbrance  thereof.'* 
A  general  demurrer  to  this  answer  was  overruled ;  and,  as 
the  petitioners  elected  to  stand  on  the  ruling,  decree  was 
entered  accordingly.  Therein,  each  of  the  children  was  de- 
creed to  own  2/27  of  all  the  property,  and  the  widow,  1/3, 
and  ''that  the  said  Margaret  Dalton  is  entitled  to  have  Lot 
No.  3,  Block  90,  in  the  Seventh  Addition  to  the  city  of  Le 
Ifars,  Iowa,  set  apart  to  her  as  a  part  of  her  share  in  the 
said  estate.'^'  Up  to  this  point,  the  respective  rights  of  the 
parties  are  defined.    Then  follows  the  adjudication: 

"It  is  now,  therefore,  ordered,  adjudicated,  and  decreed 
hy  the  court,  that  the  titles  of  the  said  parties  in  and  to 
said  premises  be  and  the  same  are  hereby  established  and 
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conflnned  in  them,  and  that  the  said  premises  are  parti- 
tioned by  a  sale  thereof." 

Plainly  enough,  this  establishes  the  title  to  their  re- 
spective shares,  and  orders  partition  by  sale ;  but  not  of  that 
already  set  apart  to  the  widow.  The  decree  must  be  con- 
strued in  its  entirety;  and  it  would  be  absurd  to  declare 
the  widow's  right  to  the  homestead  as  such,  and,  immediately 
following,  order  its  sale.     Section  3367  of  the  Code  provides : 

^The  distributive  share  of  the  survivor  shall  be  set  off  so 
as  to  include  the  ordinary  dwelling  house  given  by  law  to 
the  homestead,  or  so  much  thereof  as  will  be  equal  to  the 
share  allotted  to  her  by  the  last  section,  unless  she  prefers 
a  different  arrangement;  but  no  such  arrangement  shall  be 
permitted  unless  there  be  sufficient  property  remaining  to 
pay  the  debts  of  the  decedents." 

In  partition  proceedings,  '^for  good  and  sufficient  rea- 
sons appearing  to  the  court,  the  referees  may  be  directed  to 
allot  particular  portions  of  the  land  to  particular  individ- 
uals."   Section  4266,  Code.    The  existence 
^'  vt^iT^^hom^'  ^^  ^  homestead  right  will  justify  such  a  de- 
offfto^dow.       ^^^-     ^''^^  ^'   Thorn,   14  Iowa  49.    The 

widow,  in  such  a  case  as  that  before  us,  is 
entitled  to  the  homestead  for  use  and  occupancy,  and  not 
merely  to  the  proceeds  derived  from  a  sale  thereof.  Con- 
struing the  decree  in  the  light  of  these  statutes,  there  can 
be  no  doubt  that  it  first  found  the  widow's  right  to  have  the 
homestead  set  apart  to  her,  in  response  to  the  prayer  of  her 
answer,  and  in  harmony  with  the  ruling  on  the  demurrer, 
and  then  directed  the  sale  of  lands  other  than  that  segre- 
gated to  the  widow,  and  that  this  might  be  done  by  the  ref- 
erees appointed  to  partition.  Referees  are  required  to  re- 
port to  the  court,  and  such  r^ort  nmst  be  in  writing,  signed 
by  them,  and  must  describe  the  respective  shares  with  rea- 
sonable particularity,  and  be  accompanied  by  a  plat  of  the 
premises)  and  must  allot  the  shares  to  thejr  several  owners. 
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This,  however,  should  not  be  consti-ued  as  exclusive;  for  any 
method,  as  by  appraisers,  with  the  approval  of  the  court, 
u'ould  seem  warranted,  provided  the  value  is  found  by  the 
court  to  l>e  correct.  Lands  are  ordered  to  be  appraised,  but 
no  reference  to  tlie  aj^praisal  of  the  homestead  is  to  be  found 
in  the  decree.  Only  **8aid  premises"  to  be  sold  are  to  be 
appraise<l;  and,  in  undertaking  to  appraise  the  homestead, 
the  appraisers  acted  without  authority,  as  did  the  referee 
in  advertising  and  attempting  to  sell  the  same.  The  mere 
request  of  the  widow  that  this  be  done  did  not  confer  on 
him  power  so  to  do,  nor  did  it  waive  her  right  to  the  home- 
stead. Whether,  had  a  sale  been  made  to  a  stranger,  she 
might  have  been  estopped  by  such  request  from  questioning 
its  validity,  is  another  question.  What  occurred  in  the  way 
of  advertising  it  and  putting  it  up  at  auction  was  an  idle 
ceremony,  binding  upon  no  one.  The  court  found  the  rea- 
sonable value  of  the  homestead  to  be  f  3,888,  and  charged 
the  same  to  the  widow^s  one-third  interest  in  the  estate. 
Neither  party  questioned  the  accuracy  of  this  estimate.  For 
this  reason,  it  is  not  necessary  to  inquire  into  the  man- 
ner of  ascertaining  tlie  amount.  The  statutes  do  not  point 
out  how  the  reasonable  value  of  "particular  x>oi*tions  of 
land"  allotted  to  particular  persons  shall  be  ascertained, 
though  this  is  fairly  to  be  implied.  What  we  have  said  dis- 
poses of  the  several  contentions  of  appellants,  and  the  order 
overi'uling  the  demurrer  to  the  supplemental  petition  is — 
Affi/rmed. 

Preston,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


E.  P.  Fisher,  Appellee,  v.  Maple  Block  Coal  Company, 

Appellant. 

HINBS  AND  MINE&AIiS:     Leases— Payment  of  Mlnimmn  Boyal- 
ties.     A  lessee,  who  is  obUgated  for  a  stated  period  to  pay  a 


398  FiSHEB  V.  Maplb  Block  Coal  Co.     [184  Iowa 

minimum  yearly  royalty  for  mining  coal,  with  right  to  ter- 
minate the  lease  when  all  mlnable  coal  under  the  premises  is 
exhausted,  may  not  escape  payment  of  such  royalty  unless  he  es- 
tablishes (a)  that  no  minable  coal  exists,  and  (b)  that  he  has 
duly  terminated  the  lease. 

Appeal  from  Polk  District  Court. — Chas.  A.  Dudley,  Judge. 

June  27, 1918. 

Bbhbarino  Denied  Septbmbeb  30,  1918. 

Action  by  the  lessor  in  a  mining  lease  to  recover  a  stip- 
ulated minimum  royalty  for  the  mining  of  coal.  The  de- 
fense, in  general  terms,  was  that  plaintiff's  right  to  a  min- 
imum royalty  had  terminated  and  ceased,  under  the  terms  of 
the  contract,  because  all  minable  coal  had  been  removed, 
and  the  royalty  thereon  paid  prior  to  the  term  for  which  the 
plaintiff  sues.  There  was  a  judgment  for  the  plaintiff,  and 
the  defendant  appeals. — Affirmed. 

Jofin  L.  OUlespie,  for  appellant. 

Stipp,  Perry,  Bannister  d  Starsnnger,  for  appellee. 

Evans,  J. — The  plaintiff  is  the  owner  of  a  farm  in  Polk 
County.  In  October,  1903,  she  executed  to  the  defendant's 
assignors  a  mining  lease,  whereby  she  granted  the  right  to 
the  lessee  to  mine  all  the  coal  underlying  said  lands.  By 
its  terms  the  lease  was  to  run  for  20  years  from  date,  "un- 
less all  the.  coal  shall  be  sooner  removed."  She  was  to 
receive  a  royalty  of  10  cents  per  ton,  payable  monthly,  for 
all  coal  mined  during  the  preceding  month.  It  was  further 
provided  therein  that  the  lessee  should  "pay  a  minimum 
royalty  of  {1,000  for  each  year  during  the  continuance  of  the 
lease,  payable  semi-annually  on  the  first  day  of  March  and 
first  of  September  each  year,  excepting  for  the  last  year."  It 
was  also  provided  that  this  minimum  of  {1,000  should  be 
paid  whether  sufficient  coal  was  mined  to  produce  the  sum 
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or  not,  and  that  such  minimum  royalty  should  accrue  be- 
ginning ''not  later  than  March  1,  1904.^^  The  lease  also  pro- 
vided for  certain  surface  rights  to  the  lessee,  including  a 
right  of  way  and  the  right  to  dig  air  shafts  and  water  shafts, 
and  to  pump  water  to  the  surface  and  to  carry  the  sanle  over 
the  surface  to  some  natural  drainage  thereon.  The  defend- 
ant entered  into  possession  under  its  lease,  and  conducted 
mining  operations  thereunder  for  several  years.  It  also 
paid  all  royalties  up  to  March  1,  1914.  This  suit  was 
brought  to  recover  the  minimum  royalty  accruing  from 
March  1,  1914>  to  March  1,  1916.  The  defendant  proved,  or 
offered  to  prove,  that,  in  the  year  1914,  its  mine  became 
unworkable  because  of  flooding;  and  that,  because  of  such 
flooding,  it  was  unable  to  operate  the  same  with  any  profit; 
and  that  it  had  made  a  good-faith  effort  to  overcome  the 
difficulties  presented;  and  that  it  had  expended  large  sums 
of  money  therefor,  greatly  to  its  own  loss.  Several  perti- 
nent questions  are  presented  for  our  consideration.  We 
find,  however,  that  our  conclusions  as  to  one  of  them  be- 
come decisive  of  the  ciu^e,  and  we  shall  have  no  occasion  to 
go  further. 

For  the  purpose  of  our  consideration,  we  shall  assume 
without  deciding,  that  the  expression  "all  coal,"  as  it  ap- 
pears in  the  lease,  is  the  equivalent  of  "all  minable  coal." 
We  shall  assume,  also,  that,  by  the  express  terms  of  the 
lease,  either  party  could  terminate  the  same  when  all  the 
minable  coal  had  been  taken  from  these  lands.  It  was  the 
undoubted  intent  of  the  lease  that  the  coal  should  be  re- 
moved by  the  lessee  with  diligence,  and  within  the  shortest 
practicable  time.  The  plaintiff  would  thereby  receive  roy- 
alties on  all  the  minable  coal  included  in  the  lease.  Man- 
ifestly, in  the  process  of  the  removal,  there  would  come  a 
time  when  it  would  be  a  question  of  more  or  less  uncertainty 
as  to  whether  all  the  minable  coal  was  removed,  and,  per- 
liapSy  whether  there  were  other  beds  of  coal   underlying 
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other  portions  of  the  farm,  and  whether  the  value  of  such 
other  beds  would  justify  the  expense  of  sinking  additional 
shafts  thereto.  Manifestly,  also,  in  such  a  case,  the  lessor 
could  not  terminate  the  lease  as  long  as  the  lessee  exercised 
or  claimed  the  right  to  exercise  its  privileges  under  the  lease. 
In  this  case,  it  appears  without  controversy  that,  though  the 
mine  which  was  worked  had  been  badly  flooded  with  water, 
there  was  a  bed  of  coal  underlying  other  portions  of  the 
farm,  to  which  no  shaft  had  been  sunk  nor  entrv  driven. 
As  already  indicated,  the  lease  provided  for  certain  sur- 
face rights.  The  lessee  had  a  right  thereunder  to  sink 
shafts  upon  other  portions  of  the  farm.  It  offered  no  evi- 
dence that  it  had  surrendered  its  lease  or  relinquished  its 
rights  thereunder.  On  the  contrary,  it  appears  affirmatively 
that  it  actually  exercised  its  privileges  under  the  lease  for 
the  greater  part  of  the  term  for  which  the  minimum  is 
claimed.  As  long  as  the  lessee  held  any  right  under  pucIi 
lease,  it  operated  as  a  continuing  encumbrance  upon  the 
property  of  the  lessor.  It  also  saved  to  the  lessee  the  spec- 
ulative chances  of  the  future,  and  deprived  the  lessor  there- 
of accordingly.  It  would  seem,  therefore,  elementary  jus- 
tice that,  as  long  as  the  lessee  claimed  any  of  the  benefits 
of  the  lease,  it  should  be  subject  to  its  burden.  On  its  face, 
the  lease  was  valid  and  binding  upon  both  parties  until  one 
or  the  other  should  elect  to  terminate  it  according  to  its 
terms.  If  the  lessee  desired  abeolution  from  further  pay- 
ment of  the  minimum  royalty,  it  fairly  devolved  upon  it  to 
take  an  irrevocable  position  to  that  end,  and  to  so  notify 
the  lessor.  An  acceptance  by  the  lessor  would  indisput- 
ably terminate  the  lease.  A  refusal  by  the  lessor  would 
make  an  issue  which  could  be  litigated,  if  necessary. 

In  Baylor  Park  Land  Oo.  v.  OlenuTOod  Coal  Co,,  179 
Iowa  919,  we  held,  in  effect,  that,  until  the  lessee  in  some 
manner  surrendered  its  lease  and  its  claim  of  right  there- 
under, it  continued  to  be  bound  by  its  obligation.    Some- 


Sept.  1918]  Hainbs  v.  Board.  .  401 

what  along  the  same  line  is  RfmUmd  v.  Anderson  Coal  Co., 
179  Iowa  987.  This  is  the  holding,  also,  in  other  jnrisdic- 
tians.  Plwmmer  v.  Hillside  Coal  d  Iron  Co.,  160  Pa.  483  (28 
Atl.  853) ;  Jamestown  d  F.  R.  Co.  v.  Eghen,  152  Pa.  53 
(25  Atl.  151) ;  AderhoM  v.  Oil  Well  Supply  Co.,  158  Pa.  401 
(28  Atl.  22) ;  Doti:ble  v.  Union  Heat  d  Light  Co.,  172  Pa. 
388  (33  Atl.  694)  ;  2  Snyder  on  Mines,  Sections  1218-1224, 
1239;  Bestwhk  v.  Ormshy  Coal  Co.,  129  Pa.  592  (18  Atl. 
538) ;  Pawner  Brick  Co.  v.  Woodv?ard,  138- Ga.  289  (75  S.  E. 
480) ;  New  York  Coal  Co.  v.  New  Pittsburgh  Coal  Co.,  86 
Ohio  140  (99  N.  E.  198). 

We  reach  the  conclusion  that  it  was  incumbent  upon 
the  defendant,  not  only  to  show  that  it  had  a  right  to  ter- 
minate the  term  of  the  lease,  but  also  that  it  did  terminate 
the  same  ,by  some  form  of  surrender  and  by  some  manner 
of  notice  to  the  lessor. 

On  this  ground,  the  judgment  below  is — Affirmed. 

Pbeston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


J.   A.  Haines,  Appellee,  v.  Board  op  Directors,  Consoli- 
DATED  Independent  School  District  op  Wright,  et  al.. 

Appellants. 

CESTIORABI:     Nature  and  Groondfl — ^Legality  of  Incorporation — 

1  Bi^rht  to  Office — Schools  and  School  Districts.  Certiorari  is  not 
the  proper  remedy  (but  quo  warranto  Is)  to  test  (a)  the  legal- 
ity of  a  corporate  organization,  or  (ib)  the  right  of  the  direct- 
ors to  ^perform  the  duties  of  their  office,  especially  when  the 
directors  had  no  part  in  the  organization  of  said  alleged  corpo- 
ration, and  had  performed  and  were  performing  adminiatra 
five  duties  only. 

SCHOOIiS   AND   SCHOOL   DISTRICTS:      Consolidation— Election— 

2  Ballot  Boxes.  Failure  to  provide  separate  ballot  boxes  for  the 
Toters  (a)  inside  villages  and  (b)  outside  villages  is  fatal  to 
the  validity  of  consolidation  proceedings,  when  it  appears  that, 
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had  such  boxes  been  furnished,  the  consolidation  would  have 
been  defeated.     (Sec.  2794-a,  Code  Supp.,  1913.) 

SCHOOLS  AKD  SCHOOL  DISmEblOTS:      Consolidaticn— Election— 

3  Villages.  A  village  is  a  ssiall  assemblage  of  houses  situated 
upon  platted  land.  Evitlence  reviewed,  and  held  to  show  the 
existence  of  a  village,  within  the  requirements  of  the  law  gov- 
erning the  supply  of  ballot  boxes.  (Sec.  2794-a,  CJode  Supp.. 
1913.) 

SCHOOLS   Ain>   SCHOOL  DISTBICTS:     Appeals — ^Void   Consolidar 

4  tion.  Rulings  *of  the  county  superintendent  or  his  superior  of- 
ficer, the  superintendent  of  public  instruction,  relative  to  the 
validity  of  the  organization  of  a  consolidated  school  district, 
are  nullities,  quo  toarramto  being,  in  such  case,  the  sole  remedy. 

Appeal  from  Mahaska  District   Court. — Hbney    SilwoltD, 

Judge. 

October  25,  1917. 

supplkmbntal  opinion,  april  4,  1918. 

Rehearing  Denied  September  30,  1918. 

Certiorari  proceedings  to  test  the  validity  of  the  or- 
ganization of  a  consolidated  independent  school  district. 
On  hearing,  the  district  court  annulled  and  set  aside  "all 
proceedings  taken  or  actions  had,"  and  ordered  all  prop- 
erty returned  to  the  resx)ective  districts  included.  The  de- 
fendants appeal. — Reversed, 

8,  V.  Reynolds  and  Frank  T,  Nash,  for  appellants. 

Burrell  d  Detntt,  /.  C  Johnson,  and  L,  T.  Shanffle,  for 
appellee. 

Ladd,  J. — I.  The  defendants  are  the  board  of  directors 
of  the  so-called  Consolidated  Independent  School  District 
of  Wright,  and  the  directors  individually ;  and  the  plaintiff, 
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a  resident  of  the  difiirict.    The  petition  al- 

*•  SSSb^Sa'         leged  that  said  district  "has  not  been  or- 

lS?'?f**in^rP^"    ganized  and  established  in  a  mianner  pro- 

lo'ofiioe:  vided  by  law,  and  there  is,  in  law  and  fact, 

■ehooi  no  such  school  district  as  the  Consolidated^ 

Independent  School  District  of  Wright, 
Iowa,  for  the  following  reasons:"  (1)  A  petition  was  not 
filed  with  the  board  of  directors  of  the  district  within  the 
proposed  territory  having  the  largest  number  of  resident 
voters;  (2)  such  board  of  directors  did  not  submit  to  the 
electors  the  question  of  organizing  the  district;  (3)  the 
proposition  petitioned  for  was  never  submitted  to  the  vot- 
ers; (4)  the  electors  did  not  vote  upon  the  proposition 
stated  in  the  petition  or  in  the  notice  of  election;  (5)  the 
voters  passed  on  a  proposition  never  authorized  to  be  sub- 
mitted; (6)  the  judges  of  election  were  not  sworn  or  se- 
lected, nor  did  they  make  returns  or  canvass  the  ballots  or 
declare  the  result  as  required  by  law;  and  (7)  ballots  were 
received  and  counted  which  were  cast  between  10  o'clock 
A.  M.  and  1  o'clock  P.  M.  on  the  day  of  election,  and  counted 
contrary  to  law.  The  petition  was  amended  by  adding  as 
an  eighth  ground  that,  included  in  the  territory  proposed 
was  the  village  of  Wri^t,  and  that  a  separate  ballot  box 
was  not  provided  for  the  electors  residing  therein.  The 
prayer  is  that  a  writ  of  certiorari  issue,  and  that  a  tran- 
script of  all  proceedings  be  returned  by  defendants,  and 
'^hat  said  proceedings  may  be  annulled,  set  aside,  and  held 
for  naught."  Defendants,  in  their  answer  as  amended,  de- 
nied that  plaintiff  had  ^^any  legal  right  to  certiorari  pro- 
ceedings/' pleaded  a  former  adjudication,  and  also  to  the 
merits.  The  contention  of  plaintiff,  then,  is  that,  owing 
to  the  defects  in  the  proceedings  as  alleged,  the  organization 
of  said  consolidated  district  was  never  effected,  and  that  the 
defendants  are  exercising  the  franchises  of  a  corporation 
that,  in  fact,  never  existed. 
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The  bare  recital  of  the  issues  discloses  that  the  remedy 
soug^ht  is  not  available  in  certiorari  proceedings.  That  writ 
may  be  issued  "in  all  cases  where  an  inferior  tribunal,  board 
or  officer  exercising  judicial  functions  is  alleged  to  have  ex- 
ceeded his  projier  jurisdiction,  or  is  otherwise  acting  ille- 
gally, and  there  is  no  other  plain,  speedy  and  adequate 
reniedv/'  Section  4154,  Code.  Neither  as  a  board  nor  as 
direc'tors  individually  of  the  so-called  Consolidated  Inde- 
pendent School  District  of  Wright  have  defendants  had  ajiy- 
thing  to  do  with  the  different  steps  leading  up  to  the  organ- 
ization of  the  district.  The  defendant  directors  were  elect- 
ed subsequent  to  all  the  transactions  complained  of,  and 
the  board  oi^nized  thereafter.  In  none  of  the  matters 
can  defendants  be  said,  then,  to  have  exercised  judicial  func- 
tions, acted  ill^ally,  or  exceeded  their  jurisdiction. 

The  action  is  leveled  against  the  board  of  directors  of 
the  Consolidated  Independent  School  District,  who,  as  is 
alleged,  "are  acting  in  a  capacity  of  a  board  of  directors, 
and  transacting  business  as  a  board  of  directors  of  the  Con- 
solidated School  District  of  Wright,  Iowa;  that  the  afore- 
said Consolidated  Independent  School  District  of  Wright, 
Iowa,  has  not  been  organized  and  established  in  a  manner 
provided  by  law,  and  there  is,  in  law  and  fact,  no  such 
school  district  as  the  Consolidated  Independent  School  Dis- 
trict of  Wright,  Iowa." 

Manifestly,  certiorari  is  not  an  appropriate  remedy  in 
such  a  case.  It  is  not  pretended  that  what  they  did,  of 
which  complaint  is  made,  was  in  the  exercise  of  jndicial 
or  quasi  judicial  functions.  The  sole  contention  is  that  they 
are  assuming  to  exercise  the  franchises  of  a  corporation 
which,  because  of  alleged  defects  in  the  proceedings,  was 
never  organized,  and  therefore  does  not  exist.  Manifestly, 
certiorari  is  not  available  as  a  remedy  in  such  a  ca^e.  I^ees 
V,  Drainage  Convmissioners,  125  111.  47  (16  N.  E.  ^15) ;  Nel- 
son r.  Consolidated  Ind.  School  Dist,  of  Troy  MiUs,  181 
Iowa  424. 
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II.  Notwithstanding  the  error  in  the  proceedings,  the 
parties  appear  to  have  acquiesced  in  the  adjudication  of  the 
issues  raised  on  the  record.    Two  of  these  only  need  be  con- 

sKieieJ,  and  fii'st,  that  as  to  whether  two 
2.  Schools  akd      ballot  boxes  should  have  been  provided  at 

SCHOOL  DI8- 

JSSttVn?"'       ^^'^  election. 

SfbSi.**^*  Section  2794-a,  Code  Supplement,  1913, 

provides,  among  other  things,  that: 
"When  it  is  proposed  to  include  in  such  district  a  city, 
or  town  or  village,  the  voters  residing  upon  the  territory 
outside  the  incorporated  Limits  of  such  citjr,  town  or  village 
shall  vote  separately  upon  the  proposition  for  the  creating 
of  such  new  district.  The  judges  of  said  election  shall  pro- 
vide separate  ballot  boxes  in  which  shall  be  deposited  the 
votes  cast  by  the  voters  from  their  respective  territory,  and 
if  a  majority  of  the  votes  oast  by  the  electors  residing  either 
within  or  without  the  limits  of  such  city,  town  or  village, 
is  against  the  proposition  to  form  a  consolidated  independ- 
ent corporation,  then  the  proposed  corporation  shall  not  be 
formed.  If  a  majority  of  the  votes  so  cast  in  each  terri- 
tory shall  be  in  favor  of  such  independent  organisation, 
the  organization  of  the  proposed  consolidated  ind^endent 
school  corporation  shall  be  completed  by  the  election  of  a 
board  of  directors  for  said  school  corporation." 

This  necessarily  is  mandatory;  for  a  negative  majority 
in  village  or  outside  territory  defeats  the  proposition. 

The  only  definition  of  village  to  be  found  in  the  Code 
appears  in  Code  Section  638,  where  it  is  said  that  "town 
sites  platted  and  unincorporated  shall  be  known  as  villages.^' 
'*  fmoS^M^       '^^'^^  ^^'^^  ^^^  mean  that,  though  platted,  a 

SiStioii?"'       locality  may  be  regarded  as  a  village  in  the 

vuu^.'  absence  of  houses  or  residences.    Consoli- 

dated Ind,  School  Dist.  v.  Martm,  170  Iowa  262.  A  village 
ordinarily  is  defined  as  a  small  assemblage  of  houses,  wheth- 
er situated  upon  a  platted  district  or  not.    Siatte  v.  Booth, 
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169  Iowa  143.  Usually,  its  character  is  urban,  or  semi-ur- 
ban, and  the  density  of  population  is  greater  than  found  in 
rural  districts.  The  vocation  of  the  inhabitants  is  not  im- 
portant or  controlling.  The  deflni1iion«  vairy  somewhat, 
as  appears  from  an  examination  of  the  decisions,  but  all 
seem  to  include  the  elements  mentioned.  People  v.  UcGune, 
14  Utah  152  (35  L.  R.  A.  396,  with  valuable  note) ;  Herbert 
V,  Lavalle,  27  111.  448;  Tilford  v.  Wallace,  3  Watts  (Pa.) 
141;  State  v.  Lammers,  113  Wis.  398;  Mikael  v.  Eqidtable 
Sec.  Co.,  32  Tex.  Civ.  App.  182;  Bouchard  v.  Bourassa,  57 
Mich.  8  (23  N.  W.  452) ;  State  ex  rel.  Young  v.  Yiltage  of 
Oilhert,  107  Minn.  364  (120  N.  W.  528) ;  40  Cyc-  207. 

All  accomplished  by  Section  638  of  the  Code  is  to  re- 
strict the  term  "village"  to  platted  ground;  but  how  this 
ground  shall  be  platted  has  not  been  prescribed.  The  lots 
need  not  be  a  uniform  size  or  shape,  nor  is  it  essential  that 
the  name  of  the  village  be  of  record  on  the  plat.  A  village 
ordinarily  may  be  assumed  to  be  a  name  by  which  to  iden- 
tify the  locality ;  for  the  statute  specifies  with  particularity 
the  procedure  to  effect  a  change  thereof.  Section  460  et 
8eq.,  Code. 

It  appears  that  what  is  claimed  to  constitute  a  village 
known  as  Wright  is  located  at  the  intersection  of  the  Chi- 
cago &  Northwestern  Railroad  Company's  railway  and  that 
of  the  Minneapolis  &  St.  Louis  Railway  Company,  on  each  of 
which  roads  is.  a  station.  In  the  place  are  two  stores,  an 
elevator,  a  hotel,  a  restaurant,  a  lumber  yard,  a  cement 
factory,  two  stock  yards,  two  churches,  and  33  residences, 
— all  situated  on  platted  ground, — and  there  is  a  popula- 
tion of  138.  We  entertain  no  doubt  that  this  constituted 
a  village,  such  as  contemplated  by  Section  2794-a,  Code  Sup- 
plement, 1913;  and  there  is  no  escape  from  the  conclusion 
that  the  electors  thereof  should  have  been  provided  with  a 
separate  ballot  box,  and  that  the  electors  residing  in  the 
territory  proposed  outside  of  the  village  should  have  been 
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provided  with  another.  Only  one  ballot  box  was  provided, 
and  the  ballots  cast  throughout  the  territory  of  the  proposed 
district  were  mingled;  and  no  finding  was  made  by  the 
judges  of  election  as  to  whether  a  majority  of  the  ballots 
cast  within  the  village  and  outside  of  it  was  in  favor  of  or 
opposed  to  the  establishment  of  the  proposed  Consolidated 
Independent  Disrtrict  The  evidence  that  a  majority  of  the 
votes  cast  by  electors  residing  outside  of  the  village  of 
Wright  was  opposed  to  the  formation  of  such  a  district  was 
undisputed.  The  omission  to  provide  separate  ballot  boxes, 
theUy  was  prejudicial  and  in  violation  of  the  statute,  and  all 
subsequent  proceedings  of  no  validity.  Blad  such  ballot 
boxes  been  supplied,  the  pi-oposition  to  organize  the  con- 
solidated district  must  have  been  defeated. 

III.  A  resident  voter  filed  an  affidavit  with  the  county 
superintendent  of  public  instruction,  complaining,  of  sev* 
eral  alleged  defects  in  the  proceedings,  not  including  the 

matters    heretofore    discussed;    and,    upon 

4.  SCHOOLS  AHD       presentation,  that  officer  ruled  adversely  to 

TEKnn:  b^       the  complainant,  as  did  the  state  superin- 

consoiidaHon.       ten  dent,  upon  appeal  to  him.    These  rulings 

are  pleaded  as  res  adjudicata  of  the  issues 
as  to  whether  Wright  was  a  village,  and  whether  two  ballot 
boxes  should  have  been  provided.  This  is  on  the  theory 
that,  though  these  issues  were  not  alluded  to,  they  might 
and  should  have  been  included,  and  may  not  be  raised  now. 
The  trouble  with  all  this  is  that  the  validity  of  the  organiza- 
tion of  a  consolidated  independent  school  district  may  not 
be  passed  on  by  either  the  county  or  the  state  superintend- 
ent The  exclusive  remedy  is  by  quo  toarranto,  and  remedy 
through  the  courts  only.  Nelson  v.  Consolidated  Ind. 
School  Dist,  of  Troy  Mills,  181  Iowa  424 ;  Harvey  v.  Kirton, 
182  Iowa  973. 

If,  then,  the  procedure  is  to  be  disregarded,  and  the  is- 
sues determined  as  though  the  proceedings  were  by  quo 
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wa/rrcmtOy  the  judgment  of  the  district  court  in  awarding 
relief  as  prayed  must  be,  and  it  is, — Affirmed.  With  this 
modification  of  and  addition  to  the  opinion,  the  petition  for 
rehearing  is  overruled. 

Preston,  C.  J.,  Evans,  Gaynor,  and  Stevens,  JJ.,  con- 
cur. 


John  N.  Hueston,  Appellant,  v.  Preferred  Accident  In- 
surance Company,  Appellee. 

ACTIOKS:     Ck>xiunencemeiit — Petition  Without  Service.     The  filing 

1  of  a  petition  and  the  service  of  the  original  noti<:e  upon  an  un- 
authorized person  do  not  constitute  the  "commencement"  of  an 
action,  within  the  terms  of  the  statute,  and  of  a  contract  of  in- 
surance, which  prohibits  action  until  the  lapse  of  a  stated  time. 

PLEADIKQ:     Foxm  and  Allegations  in  Gteneral — Contaradictory  Posi- 

2  tions — Estoppel.  A  litigant  who,  on  special  appearance,  plants 
himself  upon  the  proposition  that  plaintiff  has  not  commenced 
any  action  because  the  service  made  was  on  a  wholly  unauthor- 
ized party,  and  consequently  induces  the  plaintiff  to  go  ahead 
and  secure  new  and  valid  service,  thereby  estops  himself  from 
later  changing  front  and  asserting  that  the  facts  attending  the 
former  proceedings  did  constitute  the  "commencement"  of  an 
action,  and  that  such  action  was  premature  under  the  contract 
sued  upon;  and  especially  is  this  true  when  this  change  of 
front  was  deferred  until  the  time  within  which  action  might  be 
brought  had  expired. 

UMITATZOK  OF  ACTIONS:     Computation  of  Period — ^Amendments 

■ 

3  Pleading  New  Action.  No  new  cause  of  action  is  pleaded  by  an 
amendment  which  abandons  a  former  allegation  that  defendant 
had  waived  the  performance  by  plaintiff  of  certain  conditions 
precedent,  and  substitutes,  without  change  in  the  prayer,  an 
allegation  that  plaintiff  has  performed  all  conditions  of  the  con- 
tract. An  amendment  which  does  no  more  than  protect  a  plead- 
ing from  a  demurrer  does  not  constitute  the  pleading  of  a  new 
cause  of  action. 

Appeal  from  Lee  District  Court. — W.  S.  Hamilton^  Judge. 
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June  24,  1918. 

Rehearing  Denied  September  30,  1918. 

Suit  on  a  policy  of  insurance.  A  demurrer  that  suit  is 
prematurely  brought  was  sustained.  So  was  an  amend- 
ment to  the  demurrer,  asserting  that  the  suit  is  brought  too 
late.     Plaintiff  appeals. — Reversed  and  remanded. 

B.  F.  Jones  and  B,  A.  Dolan,  for  appellant. 

F,  T,  Hughes,  for  appellee. 

Salinger^  J. — I.  The  original  petition  was  filed  on  the 
14th  of  April,  1915.  On  April  16, 1915,  plaintiff  served  orig- 
inal notice  on  an  alleged  agent  of  the  defendant's.    The  trial 

court  held,  on  demurrer,  that  plaintiff  had 
1.  actions:  com-     brought  his  action  prematurely.    If  the  fll- 

iii6iiceiD6iit :  t  V 

on?*iSvice.*^"      ^"^  ^^  ^^^  petition  on  April  14,  1915,  or  the 

service  of  notice  two  days  later,  or  both,  be- 
gan suit  as  early  as  April  16,  1915,  then  the  suit  was  pre- 
mature. 

The  defendant  entered  a  special  appearance  on  May  10, 
1915,  and  therein  challenged  the  jurisdiction  of  the  court, 
on  the  ground  that  the  person  who  had  been  ^rved  with 
original  notice  sustained  no  relation  to  the  defendant  which 
would  make  a  service  upon  him  a  service  upon  the  defend- 
ant. While  this  motion  was  pending,  undetermined,  and  on 
the  28th  of  September,  1915,  the  plaintiff  made  an  effective 
service  of  notice.  If  the  service  of  this  last  notice  was  the 
b^^nning  of  action,  then  the  trial  court  erred  in  holding 
that  action  was  prematurely  brought. 

It  has  been  held  that,  for  some  purposes,  action  is  be- 
gun when  petition  is  filed.  Hagan  v,  Burch,  8  Iowa  309; 
Sweat t  V.  FaviUe,  23  Iowa  321,  at  329,  approved  in  Smith  t\ 
Callanun,  103  Iowa  218,  at  223.  In  the  first,  this  was  de- 
clared in  determining  that  there  was  the  right  to  have  an  at- 
tachment issue  after  petition  was  filed,  but  before  original 
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notice  was  served.  In  the  Sweatt  case,  an  injunction  suit 
was  held  to  have  been  begun  when  writ  of  injunction  was 
served;  and  the  holding  was,  among  other  things,  put  on 
the  ground  that  there  is  no  statute  provision  regulating  the 
writ  of  injunction  which  requires  an  original  notice  to  be 
served  before  the  writ  may  be  allowed.  But  our  decisions 
have  made  it  clear  that  these  two  cases  deal  with  exceptions, 
instead  of  the  rule.  It  was  declared,  in  Reed  v.  GImbJ)  Bros., 
Barrows  d  Oo,,  9  Iowa  178,  at  180,  the  rule  in  the  Hagan 
case  notwithstanding,  that,  "strictly,"  a  suit  is  commenced 
by  the  delivery  of  notice  to  the  sheriff,  or  by  actual  service 
thereof  by  a  person  other  than  the  sheriff.  In  Fritz  v,  Fritz, 
93  Iowa  27,  at  29,  it  is  expressly  ruled  that  the  said  earlier 
cases  state  an  exception,  and  must  be  limited  to  the  records 
presented  therein.  In  Lesure  Lbr.  Co,  v.  Mutual  Fire  Ins. 
Co.,  101  Iowa  514,  at  518,  et  seq.,  these  earlier  cases  are  all 
considered,  and  so  distinguished  as  that,  notwithstanding 
them,  it  is  the  settled  law  that  neither  the  filing  of  a  i)etition 
nor  the  service  of  notice  upon  one  whose  being  served  is  no 
notice  to  the  defendant,  is  the  beginning  of  a  suit  for  the  pur- 
pose of  a  plea  in  abatement  urging  that  suit  was  prema- 
turely brought;  and  that  there  is  no  beginning  of  suit  for 
the  purpose  of  such  plea  until  binding  service  is  made,  or 
the  defendant  appears  to  the  petition.  It  is  further  held 
that,  if  appearance  be  not  made  until  a  time  when  bringing 
suit  would  not  be  premature,  the  action  is,  for  the  purpose 
of  the  plea  of  abatement,  begun  when  this  appearance  is 
made. 

The  question,  then,  is  whether  the  filing  of  a  petition  by 
this  plaintiff,  and  serving  a  notice  which  was  no  notice  to 
the  defendant,  began  action.    We  have  seen  that  the  Lesure. 

case  holds  that  neither  of  these  acts  insti- 

^'  Srm*iSd'aii       t^^^  s^^i*-    ^^^  t^^  purposes  of  this  case, 

mV^^contra-^^"  commencement  of  action  dates  from  the  ac- 

ti.SSS7  eStoppei.    *^^'  service  of  an  effective  notice.    Proska 

V.  McConmck,  56  Iowa  318 ;  Parhyn  t?.  Trav- 
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iSy  50  Iowa  436.    We  have  held  that,  where  a  first  notice  is 
ineffective,  and  a  second  notice  is  effectively  served,  the  last 
notice  institutes  the    first   action    pending.    LUtlejohn  v. 
BtdleSy  136  Iowa  150.    To  the  same  effect  is  Keller  v.  Har- 
rison, 139  Iowa  383.    One  reason  why  we  now  hold  it  was 
error  to  sustain  the  demurrer  alleging  prematurity  is  that 
the  first  binding  notice  was  served  on  September  28,  1915 ; 
that,  therefore,  the  action  was  then  begun,  and,  being  then 
begun,     was   not   premature.    A   second   reason    for   this 
holding  is  this:    At  one    stage   in    our    statute  law,  the 
special  appearance  of  this  defendant  to  object  to  the  suffi- 
ciency    of    the    notice    served     would  .  confer    jurisdic- 
tion   over    the    person    of    defendant.    Lesure    Lhr.    Co. 
V.  Mutwsl  Fire  Ins,  Go.,  101  Iowa  514,  520 ;  Moffitt  v.  GhAoago 
Chronicle  Co.,  107  Iowa  407,  411;  Locke  v.  Chicago  Chron- 
icle Co.,  107  Iowa  390,  394 ;  HmnUton  v.  Hamilton,  129  Iowa 
628.     But  this  is  no  longer  so.    Consequently,  the  special 
appearance  was  a  deliberate  declaration  by  the  defendant 
that  no  notice  whatever  had  been  served  up  to  May  10, 1915, 
when  the  special  appearance  was  made — a  position  which 
was   maintained  until  the  special  appearance  was  with- 
drawn, on  September  22,  1916,  at  which  time  it  was  too  late 
to  bring  a  new  action.     It  has  been  held,  time  and  again, 
that,  where  the  defendant  induces  the  bringing  of  action 
too  soon  or  too  late,  there  is  an  estoppel  to  urge  either  pre- 
maturity or  bar  by  time.    There  could  have  been  no  plainer 
inducement  to  act  upon  the  assumption  that  suit  was  not 
prematurely  brought  than  a  solemn  declaration  by  the  de- 
fendant in  open  court  that  no  suit  at  all  had  been  brought. 
And  so  long  as  the  defendant  maintained  that  position,  it 
could  not  be  heard  to  say  that  suit  was  prematurely  brought. 
It  maintained  that  position  until  the  bringing  of  a  new  suit 
would  not  be  premature,  and,  for  that  matter,  until  it  would 
have  been  too  late,  ha9  plaintiff  continued  to  act  upon  the 
declaration  of  the  defendant.    We  do  not  overlook  that  de- 
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fendant  now  urges  that  the  first  notice  was  effective  and 
binding.  But  even  if  its  original  assertion  to  the  contrary 
had  caused  the  plaintiff  no  injury,  it  is  elementary  that  de- 
fendant could  not  now  recede  from  the  position'  it  delib- 
erately took  first.  Kearney  Mill,  d  Elev.  Go.  v.  Union  Pac. 
R.  Co.,  97  Iowa  719,  at  724 ;  Midland  Linseed  Co.  v.  Amer- 
ican L.  F.  Oo./ 183  Iowa  1046;  Slocmaker  v.  Hotcerton,  182 
Iowa  487;  Touhey  v.  Cooney,  183  Iowa  1023;  Van  Winkle  v. 
Crotrell,  146  U.  S.  42  (13  Sup.  Ct  Rep.  18) ;  Lehman,  Durr 
d  Co.  V.  Van  Winkle,  92  Ala.  443  (8  So.  870) ;  BuJkley  v. 
Morgan,  46  Conn.  393;  Bigelow  on  Estoppel  (5th  Ed.),  673; 
Nield  V.  Burton,  49  Mich.  53  (12  N.  W.  906) ;  Terry  v.  Mwn- 
ger,  121  N.  Y.  161  (24  N.  E.  272) ;  Herman  on  Estoppel,  Sec- 
tions 1045,  1051;  Mollring  v.  MoUHng,  184  Iowa  464. 

It  must  be  confessed  we  have  decisions  that  mere  fail- 
ure  to  object  to  prematurity  until  a  time  has  been  reached 
when  bringing  suit  would  not  be  premature  does  not  waive 
prematurity.     But  we  need  not  enter  upon  any  discussion 
of  these  decisions,  because  here  was  more  than  mere  failure 
to  object.    There  was  a  positive  declaration  by  the  defend- 
ant that  no  suit  had  been  instituted,  which  position  was 
adhered  to  until  it  was  too  late  to  bring  suit.    We  plant 
our  decision  at  this  point  upon  holding  (1)  that  no  original 
notice  was  served  or  appearance  made  until  on  and  after 
September  28,  1915,  and  that  suit  was  begun  on  September 
28,  1915,  and  was,  therefore,  not  premature;   (2)   that  de- 
fendant, by  taking  the  position  that  the  notice  served  on 
April  16,  1915,  was  no  notice,  and  maintaining  that  posi- 
tion until  after  a  second  notice  had  been  served,  is  now  in 
no  position  to  urge  that  suit  was  brought  by  the  serving 
of  the  notice  on  April  16,  1915,  and  that,  therefore,  the  suit 
was  prematurely  brought.     It  follows  it  was  error  to  sus- 
tain that  part  of  the  demurrer  which  asserted  that  the  suit 
was  prematurely  brought. 

II.    On  July  8, 1916,  the  plaintiff  filed  a  substituted  pe- 
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tition.    If,  a8  appellee  contends,  this  petition  presented  a 
flew  and  distinct  canse  of  action,  the  trial  court  was  right 

in  sustaining  a  demurrer  to  this  substitute 
s.  LxMirinoir         ^^  ^^^  ground  that  the  cause  of  action  al- 
eompoSSoQ  of    ^^g^  in  the  substitute  was  barred  both  by 
toNBAments         contract    and     statute    limitations.      The 
Mtton.  question  at  this  i>oint  is  whether  the  sub- 

stitute did  present  a  new  cause  of  action. 
The  original  petition  sought  to  excuse  the  failure  to  per- 
form certain  conditions  precedent  by  alleging  a  waiver.  The 
prater  in  both  petitions  is  the  same.  Both  declare  on  the 
same  contract  and  upon  the  same  injury.  The  substituted 
petition  makes  no  change,  in  effect,  except  that  it  abandons 
said  claim  of  waiver  and  substitutes  for  it  the  general  alle- 
gations sanctioned  by  statute,  that  plaintiff  has  performed 
and  complied  with  all  the  terms  and  conditions  of  the  policy 
to  enable  him  to  recover  thereon.  It  is  this  change  which 
the  trial  court  held  to  work  the  creation  of  a  new  cause  of 
action,  or,  as  it  is  sometimes  put,  a  new  right  of  action. 

We  think  in  this  the  court  erred.  There  is  some  hair- 
splitting in  the  cases  on  what  is  the  subject  of  the  action, 
a  right  of  action,  and  a  cause  of  action.  It  is  possible  to 
gather  from  some  of  the  cases  that,  though  one  sues  for  a 
debt,  and  at  no  step  of  the  litigation  for  anything  but  the 
same  debt,  an  amendment  which  seeks  a  new  remedy,  or  al- 
leges some  fact  which  gives  the  right  to  sue  for  the  debt,  does 
not  relate  back,  and  is  in  such  sense  a  change  of  front 
as  that  the  amendment  may  be  held  barred  by  limitations. 
In  some  cases  it  is  loosely  said  that  a  cause  of  action  in- 
volves every  fact  which  is  material  to  be  proved  to  entitle 
the  plaintiff  to  succeed,  and  every  fact  which  the  defendant 
would  have  a  right  to  traverse.  Bee  6  Oyc.  705;  Jer- 
me  V.  Rust,  23  S.  D.  409  (122  N.  W.  344) ;  Elliott  v.  Chi- 
eago,  M.  d  m.  P.  R,  Go,,  35  R.  D.  57  (150  N.  W. 
777) ;  BrvU  v.  Northwestern  Mut.  ReKef  Assn.,  72  Wis. 
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430  (39  N.  W.  529,  530) ;  8outh  d  North  A.  R.  Co.  v.  Bees, 
82  Ala.  368  (2  So.  752) .    We  do  not  care  to  discuss  the  many 
refinements  the  caae  law  exhibits  on  the  point,  and  are  con- 
tent to  say  that,  in  this  case,  the  cause  of  action  and  the 
right  to  sue  were  the  contract  between  the  parties  indiem- 
nif  jing  the  plaintiff  against  accident,  and  that  he  suffered 
injury  from  an  accident  covered  by  the  contract.    We  think 
that  neither  the  allegation  of  the  original  petition  that  no- 
tice and  proof  of  loss  and  the  like  had  been  waived,  nor  the 
substituted  one  that  all  conditions  precedent  had  been  com- 
plied with,  stated  either  the  subject  of  the  action,  the  right 
of  action  or  the  cause  of  action.    With  neither  of  these  al- 
legations present,  the  petition  would  have  been  demurra- 
ble.   We  have  settled  that  an  amendment  which  cures  a  pe- 
tition otherwise  demurrable  is  not  barred  by  limitations  if 
the  amended  pleading  is  not.    Knight  v.  Moline,  E.  M.  d 
W.  R.  Co.,  160  Iowa  160,  169.    In  Bruil  v.  Northuoestern 
Mut.  Relief  Asm.,  72  Wis.  .430  (39  N.  W.  529,  530),  the  con- 
trary position Js,  in  effect,  taken;  but  we  prefer  our  own 
decisions  on  the  point.    That  plaintiff  could  never  have  col- 
lected his  debt  if  not  allowed  to  amend,  is  a  reason  for  per- 
mitting amendment,  and  not  for  holding  that  it  comes  too 
late.    Dana  v.  McClure,  39  Vt.  197.    In  that  case  it  is  fur- 
ther held  that  the  statute  of  limitations  merely  gives  the 
debtor  a  special  method  of  defense  to  the  remedy,  and  does 
not  extinguish  nor  affect  the  indebtedness  which  makes  the 
cause  of  action.    It  would  follow  that,  since  the  amendment 
here  sought  no  new  remedy,  there  was  nothing  to  which 
limitations  could  be  addressed.    In  Darha/m  v.  Spenoe,  Jj. 
E.  6  Exch.  46,  "cause  of  action"  was  defined  to  be  the  act  op 
omission  constituting  the  violation  of  duty  complained  of, 
and  not  the  whole  cause  of  action. 

What  will  bar  an  amendment  clearly  demonstrates  that 
this  amendment  is  not  barred.  In  Van  de  Hoar  v.  Van 
Domseler,  56  Iowa  671,  at  675,  the  change  held  to  present 
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a  new  snit  was  one  fi-om  seduction  to  rape.  In  City  of 
Kanms  Cittj  v.  Hart,  60  Kan.  684-  (57  Pac.  938,  Walker  v. 
Iowa  Cent.  R.  Co,,  341  Fed.  395,  La  FloridAerme,  etc,,  v.  At- 
]mt%c  C,  L.  R.  Co,,  63  Fla.  208  (58  So.  186),  the  amend- 
ment held  barred  changed  a  case  of  common-law  negligence 
to  one  of  statute  negligence.  Amendment  has  been  held 
barred  for  injecting  a  different  tort  or  negligence.  AlOr 
hama  G.  8.  R,  Co,  v.  Smith,  81  Ala.  229  (1  So.  723) ;  Bimtin 
V,  Chicago,  R.  I.  d  P.  R,  Co,,  41  Fed.  744 ;  Box  v,  ChicoffO,  R, 
I,  d  P,  R,  Co.,  107  Iowa  660.  In  the  many  cases  in  which  Box 
r.  Chicago,  R,  I.  &  P.  R,  Co,  has  been  considered  and  followed, 
the  amendment  unquestionably  presented  a  new  suit.  See 
Union  Pac.  R.  Co,  v.  Sweet,  78  Kan.  243  (96  Pac.  657) ;  Kra- 
mer V,  OiUe,  140  Fed.  682;  Johnson  v.  American  S.  d  R.  Co., 
80  Neb.  260  (116  N.  W.  517) ;  In  re  Kemper,  142  Fed.  210; 
Cow  V.  American  F.  &  L.  Mtg,  Co,,  88  Miss.  88  (40  So.  739) ; 
Gordon  v,  Chicago,  R,  I.  d  P,  R.  Co.,  129  Iowa  747.  An 
absolutely  new  basis  of  action  was  presented  by  the  amend- 
ments held  barred  in  Van  Patten  v.  Wwugh,  122  Iowa  302  j 
Johnston  v.  Chicago,  B,  d  Q.  R,  Co.,  70  Neb.  364  (97  N.  W. 
479) ;  Phoenix  Lhr,  Co,  v.  Houston  Water  Co,,  94  Tex.  456 
(61  S.  W.  707).  ' 

On  the  other  hand,  amendments  have  been  held  to  re- 
late back  where  the  change  was  vastly  more  substantial 
than  the  one  involved  here.  See  Myers  v,  Ki/rt,  68  Iowa  124 ; 
Case  V.  Blood,  71  Iowa  632 ;  Kuhns  v.  Wisconsin,  I,  d  N.  R. 
Co.,  76  Iowa  67;  Qorden  v.  CUcago,  R.  I.  d  P.  R.  Co.,  129 
Iowa  747;  Gatta  v.  Philadelphia,  B.  d  W.  R,  Co,,  1  Boyoe 
(Del.)  293  (76  Atl.  56) ;  Texas  Pac,  R,  Co,  v,  Davidson,  68 
Tex.  370  (4  S.  W.  636) ;  Cooper  v.  Mills  County,  69  Iowa 
350;  Williamson  v,  Chicago,  R,  I,  d  P.  R.  Co.,  84  Iowa  583; 
Verdery  v.  Barrett,  89  Ga.  349  (15  S.  E.  476) ;  Chicago,  St. 
L.  d  P.  R.  Co.  V.  Bills,  118  Ind.  221  (20  N.  E.  775) ;  Taylor 
V.  Taylor,  110  Iowa  207;  Brenvan  M.  d  M.  Co.  v,  Breman,  18 
N.  M.  Ill   (79  Pac.  806).    In  McKeighan  v.  Hopkins,  19 
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Neb.  33  (26  N.  W.  614),  an  amendment  which  changed  a 
petition  in  ejectment  into  one  to  redeem  was  upheld  against 
the  plea  of  limitations.  In  CaMLl  v.  IlUnois  Cent,  R.  Go», 
137  Iowa  577,  the  amendment  supplied  the  allegation  that 
plaintiff  was  free  from  contributory  negligence,  and  it  was 
held  that  it  related  back,  though,  in  its  absence,  the  orig- 
inal petition  manifestly  stated  no  cause  of  action. 

III.  Disposing  of  the  questions  presented  as  we  have 
done,  of  course,  makes  it  unnecessary  to  pass  upon  the  con- 
tention of  appellant  that  the  court  erred  for  sustaining 
the  demurrer  generally,  and  that  it  should  have  ruled  upon 
each  ground  of  the  demurrer  separately. 

The  order  appealed  from  must  be  reversed. — Reversed 
(md  remanded. 

Prbston,  C.  J.,  Lam)  and  Evans,  JJ.,  concur. 


In  rb  Will  of  Olaus  Jahn. 

Henry  N.  Jahn,  Appellant,  v.  Emelik  Jahn  MacMurtry, 

Appellee. 

EVIDBNOE:    Opinion  Evidence — ^Expert  Usurping  Function  of  Jury. 

1  An  expert  must  not  be  permitted  to  usurp  the  functions  of  the 
jury.  So  held  where  an  expert  was  permitted  to  say,  in  effect, 
that  deceased  was  mentally  incapable  of  executing  a  will. 

APPEAL    AND    EBBOB:      Bevieiw— Presmnptioiu — ^Improper    Erl- 

2  dence — ^High  Qnaliflcations  of  Witness.  The  eimnent  qualifica- 
tions of  an  expert  to  give  proper  opinions  may  persuasively 
lead  the  mind  to  conclude  that  an  improperly  expressed  opinion 
by  him  was  presumptively  prejudicial  with  the  jury. 

TBlAL:     Beception  of  Evidence— Sua  Sponte  Exclusion  by  Court. 

3  Inherently  incompetent  and  immaterial  evidence  is  properly 
stricken  on  motion,  even  though  the  mover  assigns  no  reason 
therefor. 

TBIAIi:     Beception  of  Evidence — ^BejectiLon  of  Non-Beq;M>n8ive  An- 

4  swen.     He  who  asks  a  question  and  receives  a  non-responslYe. 
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but  relevant  competent,  and  material  answer,  has  the  dear 
ri^t  to  retain  such  answer  In  the  record.  (The  court  suggests 
that  one  denied  this  right  may  hardly  predicate  error  thereon, 
inasmuch  as  he  may  secure  the  matters  of  which  he  has  been 
deprived  by  simply  asking  another  question.) 

Appeal  from  Crutcford  District  Court. — ^M.  E.  Hutchison^ 

Judge. 

jANUA&y  12,  1918. 

BfiHEAEiNG  Denied  September  30,  1918. 

Objections  to  the  admission  of  the  will  of  Glaus  Jahn 
were  interposed  by  his  daughter,  and  on  trial  it  was  set 
aside,  bec^ause  of  a  finding  of  his  alleged  want  of  capacity 
to  execute  said  will.    The  proponents  appeal. — Reversed. 

W.  8.  Moore  and  Sims  d  Kuehnle,  for  appellant. 

Conner  d  Powers,  for  appellee. 

Laud,  J. — I.  Glaus  Jahn  died  testate,  March  18,  1915, 
when  about  84  years  of  age,  leaving  him  surviving  two  sons, 
Henry  N.,  the  proponent,  and  William  N.  Jahn,  and  Amelia 
Jahn  MacMurtry,  contestant.  The  will  tendered  for  ad- 
mission to  probate,  after  directing  payment  of  all  debts,  in- 
cluding the  expense  of  last  sickness  and  burial,  bequeathed 
^00  to  the  contestant,  devised  his  residence  in  Manilla  to 
his  son,  Henry,  and  left  the  residue  of  the  estate  to  Henry 
and  William.  Objections  thereto  were  interposed  by  the 
daughter,  asserting  (1)  that  the  will  was  not  executed  ac- 
cording to  law;  (2)  that  the  decedent  was  of  unsound  mind 
and  incapable  of  making  a  will;  and  (3)  that  the  execution 
of  the  will  was  procured  by  the  undue  influence  of  the  sons. 
It  was  conceded  that  the  will  was  duly  executed,  if  the  de- 
cedent was  possessed  of  sufficient  capacity  so  to  do.  The 
court  withdrew  the  issue  of  undue  influence  from  the  con- 
sideration of  the  jury.  The  only  issue  submitted  was  as  to 
whether  decedent  was  possessed  of  capacity  to  make  a  will. 

Vol.  184  Ta.— 27 
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Among  the  witnesses  called  was  Dr.  Gershom  H.  Hill, 
who  qualified  as  an  expert,  and  testified,  in  response  to  a 
hypothetical  question,  that  the  decedent  was  of  unsound 

mind,  and  explained  somewhat  at  length  the 
1.  btidinci  :  reasons  leading  him  to  this  conclusion.    Af- 

oplnion  erl-  ^ 

uBnrpiil^^^*      *^^  being  examined  at  length  on  cross-ex- 
J^^®"  ®'         amination,  he  was  re-examined  by  the  con- 
testant,  and,   among  other  inquiries,   was 
asked : 

^^In  your  opinion,  was  this  man  in  such  condition  that 
he  lacked  ability  to  comprehend  and  understand  transac- 
tions involving  the  disposition  of  property  by  will  or  other- 
wise?'' An  objection  was  made  that  the  witness  and  testi- 
mony sought  to  be  elicited  were  incompetent,  and  the  ques- 
tion proper  for  the  jury  alone,  and  not  for  the  witness. 
This  objection  was  overruled,  and  the  witness  answered: 
"I  believe  that  he  lacked  that  ability." 

Manifestly,  the  interrogator}'  put  up  to  the  expert  the 
precise  issue  which  the  jury  later  was  required  to  pass  upon. 
If  decedent  lacked  the  ability  "to  comprehend  and  under- 
stand transactions  involving  the  disposition  of  property 
by  will,''  as  the  witness  declared,  then  the  jury  must  have 
found  for  the  contestant.  There  is  no  escape  fi'om  this  con- 
elusion.  Such  an  inquiry  was  held  to  be  objectionable  ou 
this  ground — that  is,  as  calling  for  an  opinion  on  the  ulti- 
mate issue  to  be  determined  by  the  jury — in  Pelamourges  v. 
Clarkj  9  Iowa  1,  where  the  court  said  that  "a  witness  can- 
not be  permitted  to  give  his  opinion  in  answer  to  an  inquii-y 
which  embraces  the  whole  merits  of  the  case,  and  leaves 
nothing  for  the  jury  to  decide."  Since  then,  this  doctrine 
has  been  adhered  to  in  numerous  decisions,  among  which 
may  be  cited:  In  re  BetW  Estate,  113  Iowa  111;  Marshall 
V,  Hariby,  115  Iowa  318 ;  State  v.  McQruder,  125  Iowa  741 ; 
Olass  V.  Olass,  127  Iowa  646;  Barry  v.  Walker,  152  Iowa 
154,  157;  Erxcin  v,  Fillenvxirth,  160  Iowa  210. 
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These  decisions  would  seem  enough  to  settle  the  rule, 
at  least  for  this  state.  The  degree  of  m^ital  impairment 
or  unsoundness  is  a  fact  to  be  aso^i;ained  from  witnesses 
(StiUe  V.  McGhruder,  supra) ;  the  extent  of  such  impair- 
ment or  unsoundness  essential  to  deprive  the  person  under 
investigation  of  the  capacity  to  do  a  particular  things  as 
to  make  a  will,  or  to  execute  a  deed,  or  other  instrument,  is 
a  qoestion  of  law,  and  the  determination  of  whether  a  per- 
son had  the  capacity  to  execute  a  will  or  other  instrument, 
when  he  signed,  is  a  mixed  question  of  law  and  the  facts 
proven.  However  much  physicians  may  know  concerning 
the  symptoms  of  mental  impairment,  they  are  not  to  be  re* 
garded  as  experts  in  the  law  as  well,  nor  to  be  permitted 
to  apply  the  law  to  the  facts,  as  must  happen  wh^i  under- 
taking to  pronounce  on  the  precise  issue  to  be  determined 
by  the  trier  (whether  court  or  jury).  Perhaps  the  clear- 
est statement  of  the  distinction  to  be  observed  is  that  of 
Jodge  Christiancy,  in  Kempsey  v.  MoOimUss,  21  Mich.  123, 
Wl: 

'^To  what  extent  and  in  what  manner  the  mind  of  the 
testator  was  affected  by  the  disease,  or  what  was  his  men- 
tal condition,  was  a  question  of  fact,  upon  which  it  was 
competent  for  the  professional  witnesses  to  express  their 
opinions.  But  what  degree  of  mental  capacity  is  necessary 
to  enable  a  testator  to  make  a  valid  will,  to  what  extent 
and  with  what  d^ree  of  perfection  he  must  understand  the 
will  and  the  persons  and  property  affectod  by  it,  or  to  what 
extent  his  mind  must  be  impaired  to  render  him  incapable, 
is  a  question  of  law,  exclusively  for  the  court,  and  with 
w'hich  the  witnesses  have  nothing  to  do.  And  it  is  a  ques- 
tion  of  law  of  no  little  difficulty,  which  calls  for  the  high- 
est skill  of  competent  jurists,  and  upon  which  the  ablest 
courts  are  not  entirely  agreed.  ♦  •  ♦  Such  opinions  must  be 
rendered  utterly  useless,  and  become  a  source  of  error  and 
confusion,  if  the  professional  witness  is  allowed  to  fix  his 
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own  legal  standard  of  testamentary  capacity,  thus  mixing 
up  in  the  minds  of  the  jury  his  conclusions  upon  matters  of 
law,  of  which  he  is  ignorant,  with  his  conclusions  from  facts 
pertaining  to  his  profession,  which  he  claims  to  understand ; 
while  his  professional  brother,  testifying  on  the  other  side, 
equally  competent,  comes  to  directly  opposite  conclusions 
from  the  same  facts.  Besides,  if  each  witness  is  allowed  to 
fix  his  own  legal  standard  of  testamentary  capacity,  no  two 
of  them  will  be  likely  to  fix  upon  the  same;  and  there  may 
be  an  apparent  agreement  while  they  differ  in  fact,  and  an 
apparent  conflict  when  there  is  a  real  coincidence  in  opinion ; 
and  the  jury  have  no  means  of  knowing  the  real  meaning 
of  the  witnesses,  or  judging  of  the  value  of  their  testimony. 
It  may  be  urged  in  reply  to  this  that  the  confusion  arising 
from  allowing  witnesses  to  answer  questions  involving  their 
opinion  of  the  legal  capacity  to  make  a  will  may  be  cleared 
up  by  a  cross-examination,  ascertaining  what,  in  his  opin- 
ion, constituted  such  capacity,  and  that  any  error  in  this 
respect  may  be  corrected  by  the  court  in  his  charge,  or  other- 
wise. But  it  seems  to  me  much  wiser,  wherever  it  is  prac- 
ticable, to  exclude  the  improper  question,  and  avoid  the 
confusion  altogether,  than  to  admit  it  first,  and  then  un- 
dertake to  get  rid  of  its  effects,  an  experiment  which  is  nev- 
er wholly  successful." 

Like  distinction  is  pointed  out  with  the  same  conclu- 
sion in  many  cases,  among  them  being  Walker  v.  Walker's 
Ewr.y  34  Ala.  469 ;  FarreWs  Admr,  v.  Brenium's  Admx.,  32 
Mo.  328  (82  Am;.  Dec.  137) ;  (7fapp  v.  FuUlerton,  34  N.  Y. 
190  (90  Am.  Dec.  681) ;  HcUl  t?.  Perry,  87  Me.  569  (33  Atl. 
160,  47  Am.  St.  352) ;  May  v.  BradHee,  127  Mass.  414.  In 
Eayes  v.  Candee,  75  Conn.  131  (52  Atl.  826),  the  court 
points  out  that  the  question  may  be  so  framed  as  that  it 
may  be  construed  as  merely  calling  for  an  opinion  of  fact, 
and  Brown  v.  Mitchell,  88  Tex.  350  (36  L.  B.  A.  64),  often 
cited  as  holding  that  direct  inquiries  as  to  capacity  to  exe- 
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cute  the  particular  instrument  may  be  propounded,  does  not 
80  rule.  Here,  the  doctor  was  called  upon  to  pass  upon  de- 
cedent's ability  to  dispose  of  his  property  by  will  or  other- 
wise, and  apparently  experienced  no  diflBculty  in  combin- 
ing  the  functions  of  witness,  court,  and  jury  in  answerinsj 
tliat  "I  believe  he  lacked  that  ability,"  Often,  a  ruling,  in 
^  ^  receiving  such  an  answer,  might  not  prove 

mot:  »-  to  be  of  any  considerable  prejudice.    We 

▼lew:  prefnmp-  "^  f     ^ 

«??tid^c!B^^  are^not  persuaded  that  such  is  the  necessary 
Mij^  ijaftiiflia.  conclusion  in  this  case.  Dr.  Hill  had  been 
witnen.  ^  student  of  mental  diseases  since  1874,  as- 

sistant superintendent  of  one  of  the  state  asylums  for  the 
insane,  7  years,  and  superintendent  thereof,  21  years,  and 
thereafter  had  devoted  his  exclusive  attention  to  the  treat- 
ment of  diseases  of  the  nervous  system  and  mind,  and  has 
had  under  his  charge  continuously  a  sanitarium  for  ner- 
\oug  invalids.  Quite  naturally,  a  jury  would  give  ho  little 
consideration  to  the  opinion  of  a  person  of  such  learning 
and  extensive  experience  as  to  how  the  case  should  be  de- 
cided. Had  the  trial  judge  expressed  the  same  opinion, 
reversal  would  have  been  inevitable;  and  it  cannot  be  said 
that  this  physician's  opinion  in  such  case  might  not  have 
been  equally  prejudicial. 

II.  One  Brown,  in  explaining  the  incident  that  brought 
to  mind  a  matter  to  which  he  testified,  said : 

"Q.  What  was  the  incident  to  fix  it  on  your  mind? 
A.  Well,  I  don't  know  as  there  was  anything  particular; 
only  he  was  coming  from  the  post  office,  going  towards  his 

home,  and  I  was  going  from  work  towards 

^  TtuL :  jpecep.     bome,  and  I  thought  it  was  a  pretty  slip- 

^nU  5?         ^^y  *™^  ^^^  ^^  ^^^  gentleman  to  be  out 

coort*  ^^  ^^  *^^  sidewalk.     Tt  was  very  slippery  and 

wet." 
Contestant's  counsel   moved  that    what    the    witness 
thought  be  stricken,  without  stating  any  ground  for  the 
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motion.  It  was  Buatained.  Appellant  argues  that  this  was 
error,  for  that  no  reason  was  stated.  Had  the  motion  been 
overruled,  error  could  not  be  predicated  thereon,  owing  to 
omission  to  state  the  ground  of  the  motion.  Fairness  of 
counsel  to  the  court  exacts  this  rula  But  it  does  not  follow 
that  the  trial  court  may  not,  sua  sponte,  exclude  improper 
evidence.  This  is  for  the  reason  that  a  litigant  is  not  en- 
titled to  have  improper  evidence  considered  by  court  or  jury, 
and,  therefore,  no  right  is  impinged  by  the  exclusion  of  evi- 
dence which  should  have  been  excluded  on  sufficient  and 
timely  objection.    There  was  no  error. 

III.  Saunders,  who  was  called  by  proponent,  after  say- 
ing on  cross-examination  tba4;  he  had  noticed  nothing  out 
of  the  ordinary  in  decedent  as  he  went  by,  was  asked : 

'^You  were  not  thinking  of  'Sometime 
4.  TuAb:  recei^      it  will  be  important  for  me  to  notice  Glaus 

tion  of  evl-  '^ 

Son^of  Son?"       Jahn  as  he  goes  by'  ?    A.    Well,  no,  I  never 
SlRrSSSr*  ^^^^  ^^^^  ^  thought,  you  know;  although  I 

have  been  particularly  attracted  to  old  Mr. 
Jahn,  because  he  is  an  old  neighbor  and  a  frigid  of  our 
fttmily.*^  j 

The  objection  that  the  answer  was  not  responsive  was 
-not  available  to  other  than  the  party  examining  the  wit- 
ness. The  answer  was  not  objectionable  otherwise,  and  the 
ruling  was  erroneous.  Ohristen>sen'  v.  Thompson,  123  Iowa 
717;  State  v.  Rutledge,  135  Iowa  581;  State  v.  Nathoo,  152 
Iowa  665;  In  re  Will  of  Dimalmgh,  130  Iowa  692;  Zenor 
V.  Smith,  150  Iowa  424 ;  Horan  v.  Chicago,  St.  P.,  if.  d  O. 
R,  Co,,  89  Iowa  328.  If  the  evidence  is  proper,  even  thougti 
not  responsive  to  the  question  propounded,  the  party  exam- 
ining the  witness  has  the  right  to  have  it  retained,  if  he  de- 
sires so  to  do,  and  remain  a  part  of  the  record.  Rarely, 
if  ever,  can  rulings  in  striking  evidence  as  nonresponsive 
prove  prejudicial,  because  it  is  only  necessary  to  ask  an- 
other question,  in  order  to  avoid  such  consequence;  and  an 
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attorney  would  hardly  be  excusable  in  not  thus  curing  the 
error,  rather  than  standing  thereon. 

Our  conclusion  renders  a  review  of  the  evidence  un- 
necessary, and  other  matters  complained  of  are  not  likely 
to  happen  on  another  trial.'  Owing  to  the  error  in  overrul- 
ing  the  objection  to  the  question  propounded  to  Dr.  Hill, 
the  judgment  i^^^Reversed, 

Preston^  C.  J.,  E^vans  and  Balinger^  JJ.,  concur. 


Maude  Licklbider^  Appellant,  v.  Iowa  State  Traveling 

Men's  Association,  Appellee. 

INBUBAKOB:     Accident  Insurance — ^Accidental  Means — Over-Exer- 

1  tion — ^Buxden  of  Proof.  Death  from  '^voluntary  over-exertion" 
is  a  defense  upon  which  the  insurer  has  the  burden  of  proof, 
under  a  policy  of  accident  Insurance  which  provides  against 
liability  for  such  cause. 

INSURANCE:    Accident  Insurance — ^Diseased  Condition  of « insured — 

2  Effect.  When  one  is,  by  a  policy  of  accident  insurance,  indem- 
nified against  death  from  injuries  of  a  specified  nature,  and 
dies  from  such  injifries,  it  !s  no  defense  that  he  was,  by  disease, 
more  susceptible  to  fatal  reslilts  from  such  injuries  than  he 
would  have  been  had  he  been  free  from  such  disease. 

INSTJBANCE:      Accident    Insurance — "Accident"    Defined — ^Injury 

3  Intervening  in  Doing  Voluntary  Act.  An  accident  is  an  event 
which  takes  place  unthout  one's  foresight  or  expectation. 
Such  an  event  is  none  the  less  an  accident  by  accidental  means 
because  it  intervenes  in  the  doing  of  some  voluntary  act  by  the 
one  injured,  unless  the  doing  of  such  voluntary  act  is  attended 
with  such  manifest  danger  of  injury  to  the  doer  that  he  will  not 
be  heard  to  say  that  he  did  not  anticipate  the  consequences. 

PRINCIPLE  APPLIED:  An  accident  policy  insured  against 
death  through  "external,  violent,  and  accidental  means."  De- 
ceased and  another  had  removed  the  casing  and  inner  tube  on 
an  auto  tire,  and  had  patched  the  same.  After  replacing  the 
tire,  deceased  discovered  that  the  tube  stUI  leaked,  and  he,  with- 
out assistance,  attempted  to  take  off  the  casing  again.  He 
kneeled  upon  one  knee,  took  hold  of  the  tire  with  both  hands, 
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pulled  and  jerked  at  it  for  some  time,  and  finally  it  came  off, 
with  such  suddenness  that  he  slipped*  and,  to  maintain  his 
equilibrium,  he  staggered  back  several  paces,  with  the  tire  In 
his  hands.  He  immediately  turned  pale,  complained  of  being 
ill,  dropped  the  tire,  put  his  hand  to  his  head,  lay  down  upon 
the  ground,  was  at  once  cared  for,  but  died  within  an  hour. 
Prior  to  the  injury,  the  insured  was.  apparently,  in  robust 
health. 

Held,  to  present  a  jury  question  on  the  issue  whether  the  de- 
ceased  died  by  accidental  means. 

INSUBANCSE:  Accident  Insurance — ^Death  by  Accidental  Means — 
4  Prima-Facie  Case.  A  prima-facie  right  of  recovery  on  an  ordi- 
nary accident  insurance  policy  is  made  by  evidence  (a)  that 
the  insured  was  engaged,  even  voluntarily,  in  the  perform- 
ance of  a  legitimate  act,  not  manifestly  dangerous;  (b)  that, 
while  so  engaged,  the  insured  unexpectedly  received  some  in- 
jury; and  (c)  that  the  insured  died  soon  thereafter. 

Appeal  frmn  Polk  District  Goturt. — Charles  A.  Dudley, 

Judge. 

February  9,  1918. 

Modified  on  Rehearing^  September  30,  1918. 

Action  at  law  to  recover  upon  a  policy  or  certificate  ot 
accident  insurance.  There  was  a  directed  verdict  and  judg- 
ment for  the  defendant,  and  plaintiff  appeals. — Reversed. 

CUwton  L.  NoursCy  for  appellant. 

Sullivan  d  Sullivan,  for  appellee. 

Weaver,  J. — The  defendant,  an  accident  insurance  as- 
sociation, issued  its  policy  or  certificate  to  one  Bert  A.  Dun- 
bar, insuring  him  against  bodily  injury  occurring  through 
'  external,  violent,  and  accidental  means,  and  resulting,  inde- 
pendently of  all  othey  causes,  in  death  within  ninety  days 
from  the  date  of  the  accident.  While  this  insurance  was 
in  full  force,  and  the  insured  was  a  member  of  the  associa- 
tion in  good  standing,  Dunbar  died,  and  this  action  was 
brought  on  said  contract  of  insurance  by  the  beneficiary 
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therein  named,  on  the  theory  that  his  death  was  the  resvlt 
of  accidental  bodily  injury,  within  the  scope  and  meaning 
of  said  contract.  The  defendant  resists  payment  of  the  m- 
snrance,  alleging  that  Dunbar's  death  resulted  from  nat- 
ural causes,  disease  or  bodily  infirmity  or  voluntary  over- 
exertion; and  that,  for  death  so  resulting,  there  is  no  lia- 
bility under  the  terms  of  the  policy. 

The  policy  was  issued  November  21,  1910.  It  provides 
against,  liability  of  the  insurer  for  death  of  the  insured  re- 
sulting wholly  or  partially,  directly  or  indirectly,  from  dis- 
ease or  bodily  infirmity  or  from  voluntary  over-exertion.  At 
the  date  of  the  contract,  Dunbar  was  in  apparently  strong 
and  robust  health.  He  was  a  traveling  salesman  for  a  whole- 
sale grocery  house  at  Des  Moines,  and  had  his  headquarters 
at  Carroll,  Iowa.  In  his  business,  he  kept  and  made  fre- 
quent use  of  an  automobile.  On  July  1,  1913,  with  another 
man  and  two  women  as  guests  in  his  car,  he  set  out  for  a  trip 
to  Glidden  and  Coon  Rapids,  and  thence  back  to  Carroll. 
On  the  road,  one  of  the  tires  on  the  car  sustained  a  punc- 
ture; and  Dunbar,  with  the  aid  of  the  other  man,  took  off 
the  tire,  patched  the  inner  tube,  and  then,  replacing  the  tube 
and  easing  on  the  wheel,  started  to  complete  the  trip.  It 
soon  appeared  that  the  puncture  had  not  been  effectually 
mended;  and  stopping  again,  he,  working  alone,  attempted 
once  more  to  remove  the  tire,  but  for  some  reason  it  resisted 
his  efforts.  Kneeling  upon  one  knee,  he  took  hold  of  the 
casing  with  both  hands,  pulling  and  jerking  at  it  for  some 
time^  when  it  came  off  with  a  snap  and  with  such  sudden- 
ness as  to  cause  him  to  slip  or  stagger  back,  \^ith  the  tire  in 
his  hands.  He  immediately  turned  pale,  complained  of  be- 
ing very  HI,  put  his  hand  to  his  head,  and  lay  down  on  the 
ground.  Help  was  called,  and  he  was  removed  to  a  hotel, 
where  he  died,  about  an  hour  later.  A  post-mortem  exam- 
ination was  made  of  the  body  by  three  physicians,  who  found 
that  the  immediate  cause  of  death  was  due  to  a  blood  clot 
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in  the  right  coronary  artery,  near  the  heart.  Two  of  them 
gave  it  as  their  opinion  that  Dunbar  died  of  arterio-sclero- 
sis  and  obstruction  of  the  coronary  artery ;  that  he  was  af- 
.  Aided  with  abnormal  arterio-sclerosis ;  and  that  the  coro- 
nary arteries  were  quite  sclerotic.  On  the  other  hand,  the 
third  doctor  testified  that  he  found  no  more  arterio-sclerosis 
than  is  usual  with  a  man  of  the  size  and  age  of  the  deceased. 
He  further  said  that  blood  clot  was  due  to  inflammation 
or  injur}*  to  the  artery,  and  that  he  did  not  observe  or  find 
any  such  inflammation  in  the  body. 

The  foregoing  is  a  brief  summary  of  the  record  as  to  the 
facts,  but  is  sufficiently  complete  for  our  consideration  of 
the  question  whether  they  made  a  case  upon  which  plaintiff 
was  entitled  to  go  to  the  jury. 

When  the  issues  joined  are  viewed  in  connection  with 
the  testimony  of  the  medical  experts,  it  is  too  clear  for  ar- 
gument that  the  court  could  not  properly  rule,  as  a  matter  of 

law,  that  Dunbar's  death  was  the  result  of 

'  aeiSSent^-        disease  or  other  natural  causes,  and  we  do 

dental  means:     not  understand  that  such  was  the  position 

over-exertion : 

burden  of  of  the  trial  court,  or  that  it  is  insisted  upon 

proof. 

in  this  court.  It  is  quite  apparent  that  the 
direction  of  a  verdict  in  defendant's  favor  was  grounded 
upon  the  thought  either  that  the  insured  did  not  come  to 
his  death  through  accidental  means,  or  that  his  death  re- 
suited  from  voluntary  over-exertion.  Upon  the  first  of  these 
propositions,  the  burden  was  doubtless  upon  plaintiff  to 
present  evidence  from  which  the  jury  could  properly  find 
that  the  death  of  the  deceased  resulted  from  injuries  of  the 
nature  or  kind  against  which  the  policy  insured  him;  but 
the  claim  or  assertion  that  he  died  from  over-exertion  is  in 
the  nature  of  an  affirmative  defense,  upon  which  the  defend- 
ant assumes  the  burden.  We  therefore  turn  to  a  consid- 
eration of  those  features  of  the  case,  as  shown  by  the  record. 
I.    Was  there  any  evidence  on  which  the  jury  could  be 
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permitted  to  find  that  the  death  of  Dunbar  was  the  result  of 
ertemal,  violent^  and  aceidental  means,  independent  of  all 
otiier  causes? 

As  we  hare  seen;  it  is  not  open  to  doubt  that  the  ques- 
tion whether  he  died  of  disease  was  for  the  jury.  The  only 
evidence  tending  to  show  that  the  death  was  the  natural 

result  of  disease  is  that  of  the  two  physi- 

2.  iireuBAvcB*         cians  who  express  the  opinion  that  he  died 

:SSff*di±5    of  arterio-sclerosis -which,    as   we   under- 

tanored :  Stoet    Stand  it,  is  the  technical  term  for  hardening 

of  the  arteries;  but  this  is  met  by  other  evi- 
dence that  the  sclerosis  discovered  in  this  case  was  such  only 
as  is  ordinarily  found  in  men  of  his  size  and  age,  and  the 
weight  and  influence  to  be  accorded  to  these  conflicting  opin- 
ions was  for  the  jury.  If  the  arteries  of  the  deceased  were 
Kclerotic,  but  the  sclerosis  was  such  only  as  is  the  natural  or 
usual  accompaniment  of  increasing  years,  the  fact,  if  it  be 
a  fact,  that  a  bodily  injury  sustained  by  him  would  be  more 
likely  to  be  fatal  than  would  be  the  case  if  such  condition 
did  not  exist,  would  not  prevent  a  recovery  on  the  policy, 
should  it  otherwise  appear  that  the  injury  was  of  the  na- 
ture or  kind  described  in  the  contract  Freenum  v.  Meroan- 
tile  Mut  Ace.  Assn.,  156  Mass.  351. 

Coming,  then,  to  the  question  whether  there  is  in  this 
record  any  testimony  tending  to  show  that  the  death  of 
the  insured  was  the  result  of  injury  from  accidental  cause 

or  means,  we  confront  again  the  oft-recur- 
ftcddent  tasor-  ring  inquiry:  What  is  an  accident?  and 
tor  defined :     when  is  a  means  or  cause  accidental,  within 

tnStaj  Inter-  ' , 

dMi^^im-       ^'^^  meaning  of  the  contract?    It  is  not  al- 
**^  •**•  ways  easy  to  define  a  word,  though  one  of 

familiar,  common,  and  daily  use,  in  other  words  or  terms 
which  shall  at  once  be  so  clear,  accurate,  and  comprehensive 
as  to  be  everywhere  and  always  applicable.  Attempts  to  ac- 
complish such  a  definition  quite  as  often  serve  to  confuse 
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as  to  elucidate;  and  usually^  courts  can  well  assume  that 
common  speech  and  common  usage  are  as  little  susceptible 
to  judicial  explanation  as  an  axiom  in  mathematics  is  sus- 
ceptible to  improvement  by  changing  its  form  of  expression. 
One  thing;  at  least,  is  well  settled:  the  words  ''accident^' 
and  ^^accidentaP'  have  never  acquired  any  technical  meaning 
in  law,  and,  when  used  in  an  insurance  contract,  they  are 
to  be  construed  and  considered  according  to  the  common 
speech  and  common  usage  of  people  generally.    Hundreds 
of  attempts  have  been  made  by  the  courts  to  define  these 
words  in  other  terms;  and  while  some  of  them  may  be  re- 
gai'ded  as  helpful^  in  so  far  as  they  adhere  to  popular  usage, 
others  have  served  only  to  confuse  the  situation,  if  not,  in 
fact,  to  grossly  mislead.    Certain  it  is  that  no  attempt  in 
this  direction  is  in  any  respect  an  improvement  upon  the 
definition  found  in  our  standard  lexicons,  and  from  these, 
by  way  of  illustration,  we  quote  from  Webster's  Interna- 
tional Dictionary:  ^^ Accident:  An  event  which  takes  place 
without  one's  foresight  or  expectation ;  an  undesigned,  sud- 
den, and  unexpected  event;  chance;  contingency."    ^^Aooi- 
dental :  Happening  by  chance  or  unexpectedly.    SynowymSy 
— undesigned;  unintentional;  unforeseen;  unpremeditated." 
This  is  also  the  meaning  given  to  these  words  in  TJnAted 
States  Mut.  Ace.  Assn.  v.  Barry,  131  U.  S.  100  (33  L.  Ed. 
60).     It  is  an  event  from  an  unknown  cause,  or  an  unex- 
pected event  from  a  known  cause  {Radiford  v.  Wilmington  d 
Weldon  R,  Co.,  130  N.  C.  597) ;  a  thing  done  or  disaster 
caused  without  design  or  intention  {Steamboat  Blue  Wing 
V.  Buckner,  51  Ky.  246,  250) ;  an  unusual  and  unexpected 
result  attending  the  performance  of  a  usual  or  necessary  act 
(Promdence  Life  Ins.  d  Inv.  Co.  v.  Martin,  32  Md.  310). 
Mr.  CJooley,  in  his  very  thorough  compilation  of  the  cases, 
says  that  an  event  which  the  actor  did  not  Intend  to  pro- 
duce is  produced  by  accidental  means.  4  Cooley's  Briefs  on 
Insurance  3156.    The  same  thought  is  adopted,  though  va- 
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riously  expressed^  in  Joyce  on  Insuranoe  (1897)  Section 
2863;  Bouvier's  Law  Dictionary;  Kerr  on  Insurance,  p.  380; 
2  Bacon  on  Benefit  Societies,  Section  482 ;  Richards  v,  Trwo- 
elers"  Im.  Co,,  89  Cal.  170  (26  Pac.  762) ;  Badhoay  0.  d  E. 
Ace.  A88n.  r.  Drummond,  56  Neb.  235  (76  N.  W.  562).  The 
list  could  be  ex.tended  quite  indefinitely;  but  it  can  hardly 
be  denied  that  these  authorities,  cited  from  courts  and  writ- 
ers of  the  highest  standing,  make  it  clear  that  the  meaning 
of  these  words  in  law  differs  in  no  essential  respect  from 
the  meaning  attributed  to  them  in  popular  speech. 

There  is,  however,  another  alleged  definition  which  has 
had  a  d^ree  of  judicial  sanction,  which  ought  not  to  be 
passed  without  notice.  According  to  this  definition,  if  cor- 
rectly interpreted  by  counsel  for  the  defense,  an  injury  hap- 
pening to  the  insured  through  his  own  voluntary  act  is  not 
an  accident,  nor  is  his  hurt  to  be  attributed  to  aoddental 
means — a  proposition  which  is  wholly  at  variance  with 
every  statement  of  the  true  rule,  as  illustrated  in  the  numer- 
ons  authorities  above  cited.  It  may  be,  and  it  is,  true  that, 
if  the  insured  does  a  voluntary  act,  the  natural,  usual,  and 
to  be  expected  result  of  which  is  to  bring  injury  upon  him- 
self, then  a  death  so  occurring  is  not  an  accident,  in  any 
sense  of  the  word,  legal  or  colloquial ;  and  it  is  only  when 
thus  limited  that  the  rule  so  stated  has  any  proper  applica- 
tion. To  illustrate:  A  may  be  foolhardy  enough  to  believe 
that  he  can  leap  from  a  fourth-story  window  with  safety, 
and,  trying  it,  is  killed.  B,  desiring  to  descend  from  the 
same  floor,  climbs  out  upon  a  fire  escape,  which  collapses, 
and  he  falls  to  his  death.  In  no  proper  sense  of  the  word  is 
A's  death  accidental  or  caused  by  accidental  means,  nor  can 
any  reasonable  person  deny  that  B's  death  is  accidental 
and  produced  by  accidental  means, — ^yet  neither  would 
have  happened  but  for  the  voluntary  act  of  the  deceased. 
To  say  that  the  deceased,  in  the  case  at  bar,  did  just  what 
he  attempted  and  intended  to  do, — ^that  is,  he  attempted  to 
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remove  and  did  remove  the  tire  from  the  wheel, — and  there' 
fore  there  was  no  accident  or  accidental  means  producing 
his  injury,  is  to  beg  the  whole  question,  and  to  ignore  the 
well-established  meaning  of  words. 

"Accident  insurance  companies  do  business  mostly  with 
the  common  people,  and  the  term  'accident,'  as  used  in 
these  policies,  should  be  defined  according  to  the  ordinary 
and  usual  understanding  of  its  signification." 

It  makes  no  diflfercnce  whether  the  injured  man  or 
some  other  person  voluntarily  sets  in  motion  the  first  of 
a  series  of  events  which,  in  connected  line  of  causation,  re- 

'  suits  in  his  injury  or  death.    If,  to  use  tiie 

*'  acSSraT'Jii-        language  I  have  quoted,  the  resulting  inju- 

5Sath*by  acd-     ry  and  violence  to  him  "unexpectedly  took 

prSna-fode  place,"  Or  was  "an  unexpected  result  from 


a  known  cause,"  or  was  produced  "without 
design  or  intention,"  or  was  "an  unusual  and  unexpected 
result  attending  the  performance  of  a  usual  or  necessary 
act,"  or  was  an  "event  happening  without  the  concurrence 
of  the  will  of  the  person  by  whose  agency  it  was  caused," 
or  if  it  was  "caused  or  produced  without  design,"  it  falls 
directly  within  the  letter  and  spirit  of  the  definition  which 
has  been  placed  upon  the  words  by  the  most  competent  lexi- 
cographers, as  well  as  by  our  most  eminent  jurists  who  have 
given  attention  thereto.  True,  the  deceased  did  undertake 
to  remove  the  tire;  and,  finding  it  more  diflftcult  than  he 
anticipated,  he  exercised  his  strength,  with  a  considerable 
degree  of  violence,  to  pull  or  jerk  it  loose;  and  this  action 
was  undoubtedly  voluntary.  But  it  is  equally  apparent  that 
the  tire  gave  way,  or  came  loose  with  an  unexpected  sud- 
denness, causing  him  to  stagger  or  fall  back  from  the 
stooped  and  strained  position  he  was  occupying;  and  in  onr 
judgment  it  was  open  to  the  jury  to  find,  from  all  these 
circumstances,  that,  in  this  involuntary  and  undesigned 
movement  so  unexpectedly  produced,  he  sustained  a  strain 
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or  injury  to  some  of  his  vital  organs  which  proved  fatal. 
A  death  so  produced  would  be  accidental,  both  in  cause  and 
in  effect. 

That  this  is  correct  may  be  demonstrated  by  very  many 
precedents*    These  oases  are  so  numerous  that  any  attempt 
to  mention  them  in  much  detail  would  unduly  prolong  this 
opinion.    At  the  head  of  the  list,  however,  we  mention  the 
case  of  United  States  Mut.  Aoc.    Assn.    v.    Barry ,  supra. 
There,  Dr.  Barry,  with  two  or  three  comipanions,  in  leaving 
a  railway  station  platform,  jumped  to  the  ground  below,  n 
distance  of  four  or  five  feet.    BSs  act  was  perfectly  volun- 
tary; but,  in  some  way  not  shown  by  any  direct  proof,  he 
sustained  a  jar  which,  it  was  claimed,  caused  an  injurj'  to 
his  bowels,  resulting  in  his  death ;  and,  although  there  was 
no  evidence  by  any  witness  that  he  was  seen  to  slip  or  fall, 
or  that  he  alighted  in  any  other  manner  than  he  intended, 
it  was  held  that  the  jury  was  at  liberty  to  find  that,  by 
some  unexpected  or  unforeseen  or  involuntary  movement  of 
his  body  in  his  descent  from  the  platform  to  the  ground, 
the  injury  was  caused.    The  Supreme  Court  also  examined 
and  approved  an  instruction  to  the  jury  to  the  effect  that 
while,  if  Barry  jura})ed  and  alighted  just  as  he  intended, 
and  nothing  unforeseen,  expected,  or  involuntary  occurred, 
affecting  his  movement  or  causing  him  to  strike  the  ground 
in  any  different  way  than  he  intended,  then  his  injury  was 
not  caused  by  a<?cidental  means;  but,  if  "there  occurred, 
fiom  any  cause,  any  unforeseen  or  involuntary  movement, 
tnrn,  or  strain  of  the  body  which  brought  about  the  allied 
injury,  or  if  there  occurred  any  unforeseen  circumstance 
which  interfered  with  or  changed  such  a  downward  move- 
ment as  he  intended  to  make,  or  as  it  would  be  natural  to 
expect  under  such  circumstances,  •  ♦  *  and  injury  thereby 
resulted,  then  the  injury  would  be  attributable  to  acci- 
doital  means."    If  this  be  good  law  (and  the  eminence  of 
the  court  pronouncing  it  commands  our  respect) ,  then  the 
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case  at  bar  was  one  for  a  jury.  If  any  reference  is  needed 
to  other  eases  which  are,  in  all  essential  respects,  like  this 
in  fact  and  principle,  we  may  mention  the  following,  in  each 
of  which  the  insured  was  allowed  to  recover:  In  Young 
V.  Railway  Mail  Assn.,  (Mo.)  103  S.  W.  557,  the  insured,  in 
lifting  a  mail  sack,  ruptured  a  blood  vessel.  In  McCarthy  v. 
Traveler^  Ins.  Co.,  8  Biss.  (C.  C.)  362,  the  insured  suffered 
a  similar  injury  in  exercising  with  Indian  clubs.  In  Sta>fir 
dard  L.  d  A.  Ins.  Co.  v.  Schmaltz,  66  Ark.  588,  the  insured, 
a  worker  in  a  machine  shop,  undertook  to  remove  a  piston 
head,  which  came  off  more  easily  than  expected.  The  man 
exerted  considerable  strength  to  prevent  its  falling,  and  was 
immediately  taken  sick  and  died.  In  Atlanta  Ace.  Assn. 
V.  AleoHmder,  104  Gla.  709,  the  insured,  a  blacksmith,  in 
swinging  a  heavy  hammer,  suddenly  felt  a  severe  pain  in 
his  abdomen,  where  a  hernia  appeared,  with  fatal  results. 
In  Rodey  v.  Travelers'  Ins.  Co.,  3  K  M.  543  (9  Pac.  348), 
the  insured,  while  bathing,  dived  from  a  plank  into  the  wa- 
ter, causing  injury  to  his  eardrum.  In  HorsfaU  v.  Pacific 
Mut.  L.  Ins.  Co.,  32  Wash.  132,  the  insured  lifted  a  heavy 
iron  bar,  causing  dilation  of  the  heart,  ending  in  death. 
In  Martin  v.  Travelers'  Ins.  Co.,  1  F.  &  P.  505,  the  insured 
was  injured  in  lifting  a  heavy  burden.  In  Ludivig  v.  Pre- 
ferred Ace.  Ins.  Co.,  113  Minn.  510  (130  N.  W.  5),  the  in- 
sured, a  baseball  player,  was  running  a  base,  and  volun- 
tarily "made  a  dive  for  second,"  and  was  injured.  In  Mc- 
Olvnchey  v.  Fidelity  &  Cas.  Co.,  80  Me.  251,  the  insured  sus- 
tained a  strain  caused  by  trying  to  hold  a  frightened  horse. 
In  North  Am.  L.  d  A.  Ins.  Co.  v.  Burroughs,  69  Pa.  43,  51, 
the  assured,  while  assisting  in  loading  hay,  received  a  strain 
or  injury  resulting  in  death.  In  Fetter  v.  Fidelity  d  Cas. 
Co.,  174  Mo.  256,  the  insured  was  using  a  pole  to  raise  a 
window,  when  the  pole  slipped,  causing  him  to  fall  for- 
ward and  receive  an  injury.  In  Hamlyn  v.  Crown  Ace.  Ins. 
Co.,  1  Q.  B.  Div.   (1893)  750,  the  insured  stooped  to  piok 
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up  a  marble  for  a  child,  and  in  doing  so,  dislocated  his 
knee.  To  the  same  legal  effect  is  Clark  v.  loioa  8.  T.  M. 
Assn,,  156  Iowa  201,  209,  where  the  insured  was  drowned 
by  reason  of  shock  resulting  from  his  voluntary  entry  into 
the  cold  water.  With  perhaps  a  single  exception,  the  in- 
surer in  each  and  every  one  of  the  foregoing  cases  had  stipu- 
lated against  liability  for  injury  or  death  of  the  insured 
except  from  accidental  cause ;  and  in  each  and  in  every  one, 
a  recovery  was  allowed. 

The  rule,  clearly  deducible  from  the  overwhelming 
weight  of  authority,  is  that,  when  injury  or  death  follows 
or  results  from  a  voluntary  act  of  the  insured,  and  the  act 
is  one  which  is  not  manifestly  dangerous,  but  which  is  or- 
dinarily done  or  performed  without  serious  consequences 
to  the  doer,  such  result  is  caused  by  accidental'  means.  This 
is  nowhere  better  stated  than  by  Sanborn,  J.,  in  Western 
C.  T.  Assn,  V.  Smith,  85  Fed.  401,  where  he  says : 

"An  effect  which  does  not  ordinarily  follow  and  can- 
not be  reasonably  anticipated  from  the  use  of  those  means, 
an  effect  which  the  actor  did  not  intend  to  produce  and 
which  he  cannot  be  charged  with  the  design  of  producing, 
•  •  •  is  produced  by  accidental  means." 

This  same  proposition,  in  substantially  like  terms,  was 
quoted  and  approved  by  this  court  in  Jenkins  v.  Hawkeye 
C.  M.  Assn.,  147  Iowa  113,  117.  The  mere  fact  that  the  in- 
sured may  have  been  n^ligent,  and  that  such  negligence 
may  have  contributed  to  his  injury,  is  no  defense  to  the  ac: 
tion  on  the  policy,  Bohaker  v.  Travelers'  Ins,  Co.,  215 
Mass.  32.  In  the  recent  case  of  Hanley  v.  Fidelity  d  Cos. 
Co.,  180  Iowa  805,  we  had  occasion  to  consider  the  request 
of  an  insurer  for  an  instruction  to  the  jury  that,  if  the  in- 
sured was  voluntarily  doing  an  act,  by  means  which  were 
"exactly  what  he  intended  to  use  and  did  use  and  was  pre- 
pared to  use,"  then,  while  an  injury  to  him  in  doing  such  an 
act  might  be  accidental,  the  means  by  which  it  was  produced 

VoL  184  lA.— 28 
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would  not  be  accidental.  We  sustained  the  trial  court  in 
refusing  to  so  instruct,  and  in  so  doing,  said: 

*'To  have  charged  as  thus  asked  would  have  been  to 
utterly  mislead  the  jury  into  the  thought  that,  if  Hatfield 
voluntarily  undertook  to  drive  the  screw,  and  in  so  doing 
was  injure<l  by  slipping  or  falling  on  the  screwdriver,  then 
such  injury  was  not  accidentally  caused,  within  the  mean- 
ing of  the  policy, — a  rule  which,  if  carried  to  its  logical  ex- 
tent, would  render  the  protection  of  an  accident  insurance 
policy  the  merest  farce.  Practically  speaking,  every  unex- 
pected or  unintended  personal  injury  may  be  traced,  in  some 
of  its  lines  of  causation,  to  the  voluntary  act  of  the  victim.'' 

It  is  manifest,  from  what  we  have  said,  that  the  injury 
was  accidental.  To  come-^ within  the  terms  of  the  policy, 
such  accident  must  have  been  external  and  violent.  Myrtle 
Caldwell  was  asked,  on  cross-examination: 

"You  did  not  notice  Mr.  Dunbar  slip,  did  you?  A. 
Only  when  the  tire  came  off.  It  came  off  suddenly,  with  a 
jerk." 

If,  then,  Dunbar,  in  pulling  the  tire  from  the  wheel, 
slipped,  as  might  be  found  from  this  testimony,  and  fell  in 
consequence  thereof,  the  jury  might  have  concluded,  not 
only  that  the  injury  wais  accidental,  but  also  that  it  was 
due  to  slipping  as  the  tire  came  off,  and  that  this  was  acci- 
dental means.  No  argument  is  required  to  demonstrate  that 
such  means  might  have  been  found  to  be  external  and  vio- 
lent. For  the  reasons  stated,  we  are  of  the  opinion  that 
the  trial  court  erred  in  directing  a  verdict,  and  the  judgment 
is — Reversed. 

Prbston,  C.  J.,  Ladd,  Kvans,  Oaynor,  Salinger,  and 
Stevens,  JJ..  concur. 
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Olun  Loving,  Appellee,  v.  Atlantic  Southern  Bailboad 

GoMPANTy  Appellant. 

NEW  TBIAL:     SpedficatLon  of  Error.    No  question  is  raised  by  a 

1  motion  for  a  new  trial  which  asserts  error  in  the  overruling  af 
a  motion  for  a  directed  verdict,  when  such  latter  motion  was 
made  before  the  close  of  all  the  evidence,  and  was  not  renewed. 

APPBAIi  AND  ESBOB:  Preserving  Point  Once  Waived.    One  who 

2  desires  final  appellate  review  on  a  point  raised  by  him  in  an 
overruled  motion  for  a  directed  motion  made  befo*re  the  close 
of  all  the  evidence,  and  not  renewed,  must  do  two  things,  to 
wit: 

1.  Specifically  re-present  the  point  in  some  proper  proceed- 
ings before  the  trial  court;   and,  if  again  unsuccessful, 

2.  Carry  aaid  point  into  his  argument  on  appeal  under  both 
an  aBsignment  of  error  q9uI  a  brief  point. 

APPEAL  AND  XBBOB:     Indefinite  Assignment.    An  assignment  is 

3  inanfl&dent  w^ich  simply  saseFts  that  the  court  erred  in  over- 
ruling a  motion  for  a  new  trial  on  the  grounds  stated  therein, 
said  grounds  being  that  the  verdict  is  contrary  to  law  and  the 
evidence. 

APPEAIi  AND  EBBOB:    Presumption  from  Abstract    An  undenied 

4  abstract  will  give  riee  to  the  presumption  that  instructions  were 
duly  excepted  to  prior  to  the  reading  to  the  jury,  when  such  is 
the  fair  inference  therefrom. 

TRIAL:     Conceded  Facts.    Requiring  the  Jury  to  pass  upon  the  ex- 

5  Istence  or  non-existence  of  a  material  but  conclusively  estab- 
.  Ilshed  fact,  Is  reversible  error.    So  held  where  plaintiff  unques- 
tionably knew  of  the  defective  condition  of  working  appliances. 

Appeal  from  Cass  District  Court. — E.  B.  Woodruff,  Judge. 

Sbptbmbbb  80,  1918. 

The  appellee  had  verdiet  and  judgment  on  account  of 
an  injury  alleged  to  have  been  sustained  through  the  neg- 
ligence of  defendant  while  the  appellee  was  in  its  employ. 
It  appeals. — Reversed  and  remanded. 


436  Loving  v.  Atlantic  Southern  B,  Co.  [184  Iowa 

W.  A.  Follett,  for  appellant 
H.  M.  Boorman,  for  appellee. 

Salinger,  J. — I.  Plaintiff  was  injured  by  being  caught 
between  the  ends  of  two  cars,  while  engaged  in  making  a 
coupling  of  a  baggage  car  and  passenger  coach  in  the  yards 
of  appellant,  and  while  acting  as  brakeman  for  appellant 

It  is  questionable  whether  complaints  of  appellant  of 
overruling  objections  to  testimony  have  a  basis  in  the  rec- 
ord. At  any  rate,  these  rulings  are  not  likely  to  recur  on 
retrial  and  will  be  given  no  further  consideration  on  this 
appeal. 

II.  A  motion  by  defendant  to  direct  verdict  in  its 
favor  asserts: 

(a)  It  is  conclusively  shown  that,  if 
1.  Niw  TBiAL :       plaintiff  had  heeded  such  warning  as  he  had, 

oTemr.  he  would  not  have  been  injured. 

(b)  That  that  which  injured  him  was 
a  risk  incident  to  plaintiff's  employment  which  he  assumed. 

(c)  The  evidence  is  insufficient  to  sustain  a  verdict 
against  the  defendant 

After  this  motion  was  overruled,  testimony  was  put  in 
for  defendant,  and  the  motion  was  not  renewed.  We  have 
often  held  that,  in  such  case,  we  can  consider  no  point  made 
in  the  motion  to  direct  verdict,  unless  such  point  is  other- 
wise sufficiently  presented.  The  fact  that  the  motion  for 
new  trial  complains  of  the  refusal  to  sustain  the  motion 
to  direct  is  not  such  presentation.  Since  any  error  in  rul- 
ing on  the  motion  to  direct  is  waived,  the  waiver  is  not  ob- 
viated by  an  assertion  in  motion  for  new  trial  that  the  rul- 
ing on  the  motion  to  direct  was  erroneous. 

Now,  though  an  erroneous  holding,  on  motion  to  di- 
rect, that  the  evidence  is  sufficient  be  waived,  this  does  not 
take  away  the  right  to  urge,  in  a  motion  for  new  trial,  that 
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the  verdict  is  not  sustained  by  sufBcient 
2,  Apnu.  Av»        evidence.    But  such  a  point  in  a  motion  for 


wS^jfeSi       ^^^  *™^  must  be  presented  here  as  the  rules 

require,  or  else  will  not  be  considered.  This 
involves  presentation  of  such  point  by  a  proper  proposition 
or  brief  point,  following  proper  assignment  of  errors  relied 
on  for  reversal.  In  other  words,  a  complaint  entitled  to  re- 
view must  first  be  lodged  in  the  errors  relied  upon  for  re- 
versal, and  be  followed  by  a  proposition  or  brief  point  upon 
that  error  point.  Neither  presentation  by  error  points  alone 
or  brief  points  alone  entitles  to  review.  In  the  errors  re- 
lied upon  for  reversal,  no  complaint  whatever  is  made  that 
the  testimony  is  insufficient,  except  a  statement  that  it  was 
error  to  overrule  the  motion  to  direct  verdict  for  appellant. 
Since  that  error,  if  any,  was  waived,  a  repetition  in  the  er- 
ror points  that  it  was  error  cannot  obviate  the  waiver.  The 
sufficiency  of  the  evidence  to  sustain  verdict,  then,  cannot 
be  considered  on  this  appeal,  in  so  far  as  holding  it  to  be 
0Qfficient  by  overruling  motion  to  direct  verdict  and  motion 
for  new  trial  is  concerned. 

2.b. 

The  motion  for  new  trial  has  seventeen  points.  One 
of  them  asserts  that  the  verdict  is  contrary  to  law,  and  con- 
trary to  the  evidence.    It  is  assigned  that  it  was  error  to 

overrule  this  motion  on  each  of  the  grounds 
8.  APPBAL  ATO       stated  therein.     These  are  too  general  for 

■BIOS:    Indef-  ^ 

taite  anigii-       consideration.    Moreover,  they  are  found  in 

the  errors  relied  upon  for  reversal  alone, 
and  no  proposition  or  brief  point  declares  upon  this  error 
point. 

III.  The  question  of  whether  there  was  error  in  the  in- 
stmctions  given  is  properly  before  us.  But  appellee  says 
the  instructions  may  not  be  reviewed  because  no  objection 
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to  tlie  instruetioiis  was  made  ''at  the  time 
4.  AmAXi  AMD       of  the  trial,  according  to  provisions  of  Sec- 

iebob:   pre-  '  °         -^ 

S5m  *lffitract     ^^^^  3Ti)5-a,  Supplement  Code,  1913.*' 

On  analysis^  the  contention  would  seem 
to  be  that  exceptions  to  the  instructions  were  not  taken  be- 
fore the  instructions  were  read  to  the  jnry.  Immediately 
following  the  testimony,  and  under  a  caption  that  what  fol- 
lows are  exceptions  to  the  instructions,  the  abstract  sets 
out  certain  exceptions  and  objections.  This  is  followed  by  a 
recital  that  the  court  thereupon  gave  the  instructions  set 
out  in  the  abstract.  We  think  that,  in  the  absence  of  a  d^iial 
by  abstract,  a  piresumption  fairly  arises  that  the  eKceptUxmrn 
in  question  were  taken  before  the  instructions  were  read  to 
the  jury.  We  therefore  have  for  consideration  sudi  excep- 
tioDB  as  apx)ellant  did  take.  But  our  review  must  be  limited 
by  those  exceptiona 

IV.  Instruction  3  tells  the  jury  it  is  omceded  that 
plaintiff  was  in  the  employ  of  defendant  when  injured,  and 
that  the  cars  he  sought  to  couple  were  equipped  with  auto 
matic  couplers;  that,  to  recover,  plaintiff  must  show,  by 
a  preponderance,  that  defendant  was  negligent  in  one  or 
more  of  the  ways  complained  of,  that  such  negligence  was 
the  proximate  cause  of  the  injury,  that  plaintiff  was  not 
guilty  of  contributory  negligence,  and  has  been  damaged 
in  some  amount;  and  that,  if  he  has  shown  all  these  mat- 
ters, he  is  entitled  to  a  recovery,  unless  it  further  appears 
from  the  evidence  that  he  assumed  the  risk  of  making  or 
attempting  to  make  the  coupling  at  the  time  of  the  injury. 
The  exception  is  that  this  instruction  has  no  support  in 
the  evidence,  in  this :  The  evidence  shows  conclusively  that, 
just  before  the  locomotive  and  car  were  moved,  and  while 
the  same  were  being  moved,  to  make  the  coupling  com- 
plained of,  the  bell  was  ringing,  giving  warning  of  the  mo- 
tion of  the  train,  thereby  making  plaintiff  guilty  of  liegli- 
gence  that  caused  his  own  injury. 
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We  have  to  say  that  at  no  point  is  the  evidence  on  this 
head  so  conclusive  as  that  an  instruction  submitting  wheth- 
er there  was  contributory  negligence  lacks  all  support  in 
the  evidence. 

V.  The  fourteenth  instruction  charges  that,  when  the 
plaintiff  entered  the  employment  of  defendant,  he  assumed 
all  risks  which  were  apparent  and  obvious  to  him  upon  a 

simple  use  of  his  senses;  that  he  was  ex- 
^'  eeM  t^         pected  to  make  use  of  his  senses,  and  to  see 

and  observe  those  dangers  which  were  ap- 
parent to  him;  that  he  had  the  right,  however,  to  expect 
and  assume  that  defendant  had  furnished  such  appliances 
as  were  reasonably  safe  for  his  use,  and  did  not  assume 
risks  which  were  not  thus  reasonably  observable  in  the 
condition  of  such  machinery;  and  if  the  jury  finds  that 
plaintiff  knew  the  car  couplers  or  either  of  them  were  out 
of  order,  or  would  not  work  by  the  use  of  the  engine  alone, 
and,  knowing  the  danger  and  appreciating  same,  went  be- 
tween the  cars,  without  objection,  to  fix  the  coupling,  then 
he  assumed  the  risk  incident  to  such  act,  unless  it  be  further 
found  that  he  was  ordered  to  go  in  where  he  did,  to  make 
or  assist  in  making  said  coupling,  under  promise  by  the  con- 
ductor that  the  latter  would  hold  the  engine  and  baggage 
car  still,  and  such  promise  was  not  fulfilled. 

The  exception  is  that  the  instruction  submits  whether 
or  not  plaintiif  knew  the  car  couplers,  or  either  of  them, 
were  out  of  order,  when  plaintiff's  own  testimony  shows  con- 
clusively that  they  were  out  of  order,  and  had  been  for 
some  time  prior  to  the  accident. 

It  is  undeniable  that  plaintiff  had  known,  for  some  time 
before  he  was  injured,  that  some  of  the  appliances  he  had 
to  work  with  in  making  this  coupling  were  seriously  defec- 
tive, and  could  not  but  appreciate  that  it  might  be  danger- 
ous to  use  them. 

This  instruction  tells  the  jury  what  to  do  if  it  finds 
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plaintiff  had  this  knowledge.  The  verdict  is  made  to  de- 
pend upon  the  finding  on  this  point.  If  plaintiff  had  the 
knowledge,  he  cannot  recover  unless  he  acted  under  a  prom- 
ise by  the  conductor  which  was  not  kept.  Under  this  in- 
struction, the  jury  could  find  that  plaintiff  did  not  have 
this  knowledge,  and  thereupon  find  for  him ;  or  it  could  find 
he  had  the  knowledge,  and  acted  under  a  promise  by  the 
conductor  which  was  not  kept,  and  upon  that  find  for  plain- 
tiff; or  find  that  plaintiff  had  this  knowledge,  and  acted 
without  a  promise ;  or  that  he  had  this  knowledge,  and  wa^s 
injured,  though  the  promise  was  kept.  In  one  word,  the  in- 
struction makes  it  a  vital  question  whether  or  not  plaintiff 
had  this  knowledge.  It  submitted  to  the  jury  as  vital  wheth- 
er or  not  something  existed  which  the  record  shows  con- 
clusively did  exist. 

Instruction  15  and  the  exception  thereto  are,  in  effect, 
in  the  same  condition  that  surrounds  the  giving  of  Instruc- 
tion 14.  The  jury  should  have  been  told  that  plaintiff  bad 
this  knowledge,  and  that  all  it  had  to  decide  was  whether 
there  was  a  promise  of  the  conductor  and  a  breach  of  the 
promise  that  would  avoid  the  eflPect  of  having  such  knowl- 
edge ;  and  that  it  could  find  for  plaintiff  only  if  such  a  prom- 
ise was  made,  relied  upon,  and  not  kept. 

VT.  In  view  of  the  determination,  we  have  no  occasion 
to  consider  the  contention  that  plaintiff  may  not  recover 
because  he  acted  in  violation  of  rules. 

For  the  error  in  giving  Instructions  14  and  15,  the  cause 
must  be — Reversed  and  remanded, 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 
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Kmilib  Meyer,  Appellant,  v.  Fritz  Stortenbeckbr  et  al., 

Appellees. 

DEEDS:    Validity— -Mental  mcompetency  and  Undue  Influence — Bvi- 

1  dence— Suifldency.  Evidence  reviewed,  and  held  to  show  af- 
firmatively, that  the  grantor  of  the  deed  in  question  was  men- 
tally competent  to  execute  the  deed,  and  that  no  undue  infli^ence 
was  employed  to  secure  its  execution. 

DEEDS:      Requisites    and    Sufficiency — Consideration — Oontest    be- 

2  tween  Helxs.  Inadequacy  of  consideration  for  a  deed  from  a 
parent  to  his  child  is  not.  of  itself,  and  on  complaint  of  an  heir 
of  the  parent,  sufficient  to  overthrow  the  deed.  Creditors  may 
complain  where  an  heir  may  not. 

DEEDS:    Bequisltes  and  Sufficiency— Deed  (7)  or  Will  (?) — Oonsid- 

3  eration  Payable  after  Death  of  Grantor.  Instruments  in  the 
form  of  deeds  in  praesenti  ar£  not  converted  into  testamentary 
instruments  simply  because  the  substantial  consideration  is 
distinctly  made  payable  after  the  death  of  the  grantor, 

DEEDS:     Dellyery — ^Delivery  of  Deed  as  Carrying  Implied  Delivery 

4  of  Attending  Instruments.  The  delivery  of  a  deed  may  give  rise 
to  the  clear  implication  of  delivery  of  another  instrument  which 
is  part  of  the  same  transaction. 

Salinoesi,  J.,  dissents  to  the  application  made. 

PRINCIPLB  APPLIED:  A  mother  executed  and  delivered  to 
her  son  a  deed  to  a  farm.  As  a  part  of  the  same  transaction, 
a  contract  was  executed,  by  which  the  son  agreed  to  pay,  as 
part  of  the  consideration  for  the  deed,  a  named  annuity  to  the 
mother  during  her  lifetime,  and,  within  a  stated  time  after  the 
death  of  the  mother,  to  pay  $500  to  the  mother's  daughter,  and 
f3,875  to  each  of  the  mother's  three  sons  other  than  grantee, 
— ^a  total  of  $12,125.  The  mother  died.  The  daughter  claimed 
that  the  contract  obligation  of  the  grantee  was  simply  an  attempt 
by  the  mother  to  make  a  gift  to  the  daughter  and  said  three 
sons;  that  said  attempt  was  wholly  ineifectual  because  lacking 
delivery  during  the  lifetime  of  the  mother;  that,  as  a  conse- 
quence, the  $12,125  became  a  part  of  the  estate  of  the  mother. 

Held,  the  delivery  of  the  deed  carried  an  implied  delivery  to 
the  daughter  and  three  sons  of  the  grantee's  contract  obliga- 
tion to  pay  them  the  stated  sums  after  the  death  of  the  mother. 
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OONTBACTS:    Requisites  and  Validity— Deliyery — ^Implied  Delivery. 

5  The  delivery  of  a  contract  may  be  implied  from  the  actual  de- 
livery of  other  instruments  which  are  part  of  the  same  trans- 
action. 

COKTBACTS:      Parties — ^Ck>ntract6    for    Benefit    of    Third    Parties. 

6  Principle  recognized  that  a  contract  between  two  parties  for 
the  benefit  of  third  parties  is  valid  and  enforcible  by  such  third 
parties,  and  especially  so  when  the  benefits  are  loaded  with  no 
onerous  conditions. 

Appeal  from  Pottawattamie  District  Court. — O.  B. 

Wheblbr,  Judge. 

December  21,  1917. 

Rehearing  Denied  September  30,  1918. 

This  is  a  suit  in  equity  to  set  aside  a  deed  from  the 
mother  of  appellant  to  her  brother,  Fritz  Stortenbecker ;  an 
attack  upon  a  contract  made  at  the  time  the  deed  was,  and 
as  part  of  the  same  transaction,  and  to  have  treated  as  part 
of  the  estate  of  the  mother,  now  deceased,  the  certain  wid- 
ow's allowance  made  the  mother  in  the  estate  of  her  de- 
ceased husband,  and  of  a  sum  paid  her  as  her  distributive 
share.  The  controversy  involves  whether  the  mother,  at  the 
time  of  the  transaction  complained  of,  was  mentally  compe- 
tent to  convey  and  contract;  whether  she  was  unduly  in- 
fluenced into  making  deed  and  contract;  whether  any  val- 
uable consideration  passed  to  her;  and  whether  the  entire 
transaction  be  not  void  for  being  testamentary  without  hav- 
ing been  effectuated  by  such  a  will  as  the  statute  requires. 
The  petition  of  the  appellant  was  dismissed,  and  she  ap- 
peals.— Affirmed. 

H.  L.  Robertson  and  L.  W.  Schneider,  for  appellant. 

Mayne  d  Oreen  and  Tlnley,  Mitchell  &  Pryor,  for  ap- 
pellees. 

Salinger,  J. — I.    There  is  a  sharp  controversy   over 
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where  tbe  burden  of  proof  lies,  it  being  the  contention  of 
the  appellant  that  there  was  such  confidential  relation  be- 
tween the  mother  and  the  grantee  son  as 
1.  Duds:  Taiid-     ^^^^  ^^^  burden  was  cast  upon  the  latter 
loeomS^I^       to  negative  incompetency,  undue  influoice, 
iiiieiMe:  eTi-       and  want  of  consideration.    We  need  not 

dence:  snlB- 

dfluor.  decide  it,  because  we  are  fullj  convinced 

that,  if  this  burden  does  lie  where  the  ap- 
p^ant  would  have  it,  that  it  has  been  fully  met.  As  is 
usual  in  such  disputes,  the  record  is  one  of  tremendous 
volume,  and  it  would  serve  no  useful  purpose  to  fill  the 
opinion  with  even  an  attempt  of  dealing  with  the  testimony 
in  detail.  We  have  given  that  rec(»rd  the  most  catreful  con- 
sideration, and  find — ^taking  into  coosideration  ibat  this  is 
a  review  de  novo,  and  not  a  determination  of  whether  there 
is  enough  evidence  to  take  a  point  to  a  jury — ^that  (1)  the 
claim  that  the  appellee  entered  into  a  conspiracy  to  defraud 
the  appellant  out  of  her  just  share  in  the  estate  of  her 
mother  is  not  sustained  (we  doubt  whether,  if  there  were 
the  same  state  of  facts  made  apparent  in  a  suit  at  law,  it 
would  carry  that  question  to  a  jury) ;  (2)  it  is  made  ap- 
parent that  there  was  no  improper  or  undue  influence. 

We  are  in  no  doubt  that,  had  the  trial  judge  found  that 
the  mother  was  mentally  incompetent  to  enter  into  the 
transaction  complained  of,  we  would  have  Been  constrained 
to  reverse  such  a  finding.  There  is  the  rather  usual  exag- 
geration of  things  that  happen  in  the  life  of  all,  and  of  mat- 
ters usual  with  those  who  reach  old  age ;  an  array  of  testi- 
mony that  the  mother  had  complained  of  headaches,  had 
been  sick  in  bed  on  some  few  occasions  in  all  her  long,  hard- 
working life;  some  stress  is  laid  on  the  fact  that,  though 
very  frugal  and  thrifty  for  nearly  all  her  life,  that  at  last, 
when  she  had  an  annual  income  of  (640,  she  expended  most 
of  it,  and  bought  some  presents  for  her  grandchildren,  and 
eommitted  other  like  extravagances.    It  is  pointed  out  that 
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the  price  paid  for  the  land  which  she  conveyed  to  the  one 
8on  did  not  exceed  f  15,000,  even  if  one  allow  the  grantee  as 
much  of  its  proceeds  as  the  mother  allotted  his  brothers^ 
and  that  the  land  was  fairly  worth  abont  $239000.  It  is 
further  pointed  out  that  the  grantee  received  a  large  gift 
by  means  of  the  conveyance;  that  each  of  the  three  brothers 
was  intended  to  receive  f  3,875  of  the  purchase  price,  while 
the  plaintiff,  the  only  daughter,  was  to  receive  but  $500; 
and  that  these  brothers  were,  relatively,  both  in  wealth  and 
health,  better  situated  than  the  daughter.  The  record  makes 
clear  that  such  differentiation  does  not  in  the  least  speak 
against  perfect  mental  balance.  The  daughter  was  mar- 
ried to  a  man  whom  her  family  intensely  disliked,  and  there 
was  no  disposition  to  make  it  possible  for  this  husband  to 
become  enriched  by  what  his  wife  might  receive;  she  has 
lived  away  from  home  for  many  years.  While  she  attempts 
some  explanation  of  it,  she  practically  never  wrote  to  either 
father  or  mother.  While  she  makes  some  explanation  of 
that,  she  was  not  at  the  funeral  of  either.  It  does  not  ap- 
pear that  the  mother  was  xidvised  of  these  explanations.  In 
his  lifetime,  she  sued  her  father  for  wages,  and  got  a  judg- 
ment against  him.  After  his  death,  she  instituted  a  con- 
test upon  his  will;  charged  that  he  was  insane;  one  trial 
went  on  to  a  disagreement ;  and  thereafter,  a  settlement  was 
made,  by  which  the  daughter  received  $6,500.  The  will  of 
the  father  excluded  this  daughter.  There  is  evidence  that 
the  mother  entertained  a  fairly  strong  feeling  concerning 
this  attitude  of  the  daughter  to  her  father. 

In  addition,  there  is  opinion  testimony  of  medical  men^ 
in  answer  to  hypothetical  questions  constructed  along  fa- 
miliar lines,  in  which  it  is  announced,  in  answer  to  ques- 
tions which  fill  pages  of  print,  and  in  the  fewest  possible 
words,  that  this  woman  was  of  unsound  mind.  A  famUisj 
strain  pervades  this  testimony.  It  rests,  in  part,  upon  what 
is  not  proven,  or  upon  a  grossly  exaggerated  version  of  the 
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condition  of  the  person  pronounced  insane.    The  conclusion 
rests,  in  part,  upon  matters  that  can  have  no  logical  bear- 
ing on  mental  condition,  snch  as  weight,  living  on  a  farm, 
haying  borne  five  children  in  course  of  a  long  lifetime.    As 
is  also  quite  usual,  the  opinions  thus  given,  cat^oricallj; 
are  frittered  away.    By  way  of  illustrations,  some  of  these 
witnesses  say  that  having  headaches  and  hardening  of  the 
arteries  induced  the  witnesses  tp  opine  that  senile  demen- 
tia was  present ;  but  they  admit,  finally,  that  these  elements 
may  be^  and  often  are,  present  without  senile  dementia,  or 
impairment  of  the  intellect.     Time  and  again,  these  wit- 
nesses make  their  opinion  upon  mental  condition  to  depend 
upon  the  presence  of  this  or  the  absence  of  that,  only  to  say, 
finally,  that  this  absence  and  presence  are  normal,  and,  in 
effect,  that  it  furnishes  no  evidence  of  mental  weakness.    We 
may  concede  that  this  opinion  testimony  is  some  evidence ; 
but,  as  said,  we  are  not  reviewing  the  verdict  of  a  jury,  but 
are  weighing  evidence.    And  we  are  of  opinion  that,  though 
this  be  evidence,  it  is  not  weighty,  when  all  the  evidence  is 
considered,  giving  some  consideration  to  the  fact  that  the 
trial  judge  was  not  persuaded  by  it.    When  all  is  said,  and 
done,  the  great  weight  of  the  evidence  is  that  this  was  the 
average  hard-working,  abstemious,  clean-living,  thrifty,  farm- 
er's wife;  that  she  was  average  in  dress,  speech,  and  con- 
duct, and  of  the  mental  capacity  normally  found  in  those 
of  her  station,  environment,  and  opportunities.    Against  all 
the  opinions  that  she  had  less  capacity  than  that,  one  single 
fact  is  outstanding  which,  to  us,  seems  more  controlling 
than  all  this  strained  machinery  for  making  a  case  of  in- 
sanity or  mental  weakness.    She  was  a  witness  in  the  will 
contest  of  which  we  have  spoken,  a  little  over  four  years 
before  the  transaction  in  inquiry  here.     Notwithstanding 
some  claims  that  she  did  not  speak  English,  or  did  not  speak 
it  at  all  well,  she  testified  in  that  proceeding,  and  in  Eng- 
lish.   The  record  exhibits  her  testimony.    No  one  can  read 
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it  with  an  impartial  mind  without  becoming  convinced  that 
she  had  at  least  the  ordinary  capacity  of  understanding 
business  affairs,  or  reciprocal  duties,  and  of  the  conse- 
quences of  saying  one  thing  rather  than  another.  We  ate 
abidingly  satisfied  with  the  judgment  of  the  trial  court  that 
the  deed  and  contract  may  not  be  avoided  for  want  of  capac- 
ity, nor  for  undue  influence. 

la. 

As  to  want  of  consideration,  this  is  no  contest  by  credi- 
tors. It  is  an  attack  upon  a  transfer  made  to  one  son,  with 
whom  the  mother  was  and  for  a  long  time  had  been  living^ 

who  had  become  something  of  her  staff  and 

2.  rwiDB:  nq*        scrip  in  life,  and  in  which  she  transferred 

ulslteB  and  '^  ' 

TOnrffewitioxi'      w^ftt  she  no  longer  needed,  providing  by 
twefffl^heSg.        ^^®  transfer,  too,  what,  in  her  judgment,  she 

wished  her  other  children  to  receive. 
II.    What  has  already  been  said  is  as  well  an  argument 
for  holding  that  the  deed  made  from  mother  to  son  may  not 
be  set  aside,  and  the  land  treated  as  belonging  to  the  estate 

of  the  mother.     It  is,  however,  contended 

3.  T>BSD8 :  wq-  ^hat,  at  all  events,  this  deed  was  a  mere  in- 
rafflden^l  strument  made  with  intent  to  have  it  take 
will  ( ?) :  wn.  the  place  of  a  will ;  that  equity  ediould  treat 
able  after  it  as  being  a  will,  ineffective  for  want  of 

death  of 

grantor.  the  execution  and  attestation  required  by 

stattute.  The  argument  for  this  contention 
is  that  the  deed  disposed  of  all  the  property  the  mother 
owned,  except  a  reservation  of  a  life  estate,  commuted  for 
the  promise  to  be  paid  a  stated  annual  sum,  just  about  suflS- 
cient  for  maintenance;  and  that  the  purchase  price  was  to 
be  distributed  only  after  the  death  of  the  grantor.  The 
test  whether  this  instrument,  though  in  form  a  deed,  was 
in  truth  an  ineffective  will,  is  whether  present  title  passed. 
Of  course,  a  deed  is  not  testamentary  merely  because  a  life 
estate  or  use  for  life  is  reserved.    While  the  b^ieflcial  use 
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is  tfaoB  postponed,  the  present  title  pasaes.  Any  creditors 
of  the  grantee  could  subject  this  land  to  the  debts  of  this 
SOD  as  soon  as  this  deed  was  delivered,  although  he  might 
Bot  seise  immediate  possession.  There  is  a  manifest  differ- 
ence^ which  we  think  the  appelant  is  overlooking,  between 
obtaiiung  title  only  after  a  grantor  has  died,  and  not  being 
bound  to  pay  the  purchase  prioeixntil  after  that  eventuality. 
If  the  grantor  in  a  deed  should  elect  to  make  a  long-time  in- 
Testmeat  of  the  purchase  price,  and  take  the  note  of  the 
buyer,  payable  in  fifty  years,  it  would  be  fairly  clear  that 
payment  would  not  be  made  in  the  life  of  the  grantor;  but 
that  would,  of  course,  have  no  tendency  to  prove  that  the 
land  had  been  willed,  rather  than  sold.  Cover  v.  Stem,  67 
Md.  449  (10  Atl.  231),  citing  Sheppard's  Touchstone,  368, 
Hannon  v.  State,  9  Gill.  (Md.)  440,  Caa^ey  v.  Dennis,  13  Md. 
1.  Story  on  Promissory  Notes,  Bection  27,  approves  in  the 
following  words,  of  a  statement  in  Bacon's  Abridgement: 

'^There  must  be  terms  employed  to  create  a  debitum  in 
froesenti,  though  the  solvendum  may  be  in  futuro,  and  even 
after  the  death  of  the  obligor.  It  would  seem  to  be  clear 
that  the  relation  of  debtor  and  creditor  must  be  created  and 
sabsist  in  the  lifetime  of  the  parties  to  the  instrument, 
though  the  time  of  payment  may  be  deferred  until  after  the 
death  of  -one  of  the  parties." 

See  Fitzgerald  v.  English,  73  Minn.  266  (76  N.  W.  27) . 

In  holding  that  this  was  a  deed,  and  not  a  will,  we  are 
not  unmindful  that  wheth^  it  be  a  conveyance  or  an  in- 
stmment  of  testamentary  character  involves  intent.  Cris- 
pin V,  Winkleman,  57  Iowa  523 ;  Conrad  v.  Douglas,  59  Minn. 
498  (61  N.  W.  673).  But  we  do  hold  that,  taking  into  con- 
sideration the  entire  transaction  and  the  direct  testimony 
bearing  on  intention,  it  must  be  found  that  this  was  a  con- 
veyance vn  praesenti.  It  follows  the  deed  may  not  be  set 
aside. 

III.    But  that  does  not  solve  all  the  problem.    That 
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the  deed  may  not  be  set  aside  because  the  purchase  price 
was  not  to  be  paid  until  after  the  death  of  the  mother,  does 

not  settle  that  this  appellant  may  not  de- 

4.  dom:  «•-         mand  that  the  purchase  price,  when  paid, 

m^i  S^tm    shall  be  treated  as  though  her  mother  had 

^SS^iSSirf      left  a  corresponding  sum  of  money,  and  had 

UMtrnmentt.       died  intestata 

A  contract  was  made  between  the 
mother  and  son  at  the  time  when  she  conv^ed  to  him,  and 
as  part  of  the  same  transaction.  It  recites  that  the  con- 
sideration of  the  conveyance  is  the  payment  by  the  gran- 
tee, within  one  year  from  the  death  of  the  grantor,  of  fSOO 
to  the  appellant  and  f  3,875  to  each  of  the  three  brothers 
other  than  the  grantee, — ^a  total  of  f  12,125;  and  that  these 
sums  are  to  draw  interest  at  five  per  cait  per  annum  from 
the  time  of  the  death  of  the  grantor  until  the  same  are  paid, 
within  said  one  year. 

A  conveyance  may  be*  in  prdesenti  though  IJlie  purchase 
price  is  not  to  be  paid  until  after  the  djBath  of  the  grantor. 
And  the  price  to  be  paid  for  a  conveyance  which  is  unques- 
tionably one  in  praesenti  may  be  disposed  of  by  will.  Thus 
we  have  the  question  whether  the.  direction  in  this  contract 
is  not  merely  an  ineffective  testamentary  disposition.  On 
this  question,  the  writer  is  constrained  to  differ  from  the 
majority.  Its  views  are  expressed  by  Mr.  Justice  EJvans,  as 
follows : 

Evans,  J. — I  am  unable  to  agree  that  the  contract  is 
ineffective  whereby  the  son  Fritz  bound  himself  to  pay  cer- 
tain sums  of  money  to  the  other  children  of  his  mother.  The 
opposing  view  is  that  those  provisions  for  payment  were 
merely  intended  gifts  on  the  part  of  the  mother  which  were 
not  consummated  by  delivery;  or  else  that  these  provisions 
were  intended  to  be  testamentary  in  character  only,  and 
were  void  for  want  of  statutory  formality  in  the  execution 
thereof. 
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It  is  to  be  borne  in  mind  that  the  contract  between  the 
mother  and  her  son  was  in  writing.  Two  instroments  were 
executed  as  parts  of  the  same  transaction.    The  first  was  a 

warranty  deed  of  the  premises,  and  this  deed 

6.  coNTiAcra :         ^^^  executed  and  delivered  and  recorded. 

tSuu^?  d£?^     The  other  instrument  was  duly  signed  both 

itUeS^  deiiwy.     by  the  mother  and  by  the  son,  whereby  the 

son  undertook  to  pay,  as  a  part  of  the  con- 
sideration for  the  deed,  the  sum  df  f 640  per  year  to  his 
mother  during  life,  and  further  specific  sums  to  specified 
persons  within  one  year  after  her  death.  If  such  a  contract 
is  not  valid  and  enforcible  by  the  beneficiaries  thereof  ac- 
cording to  its  terms,  we  have  been  a  long  time  finding  it  out. 
Contracts  of  this  general  nature  have  come  before  us  fre- 
quently, the  validity  of  which  in  this  respect  has  never  been 
questioned.  See  Heminger  v.  Carney,  181  Iowa  42,  as*  illus- 
trative of  many. 

The  theory  of  the  opposing  view  is  that  the  case  does 
not  differ  from  one  in  which  the  son  had  paid  this  sum  to 
the  mother,  and  she  had  then  made  a  writing  making  a  gift 
of  the  money  to  her  children  in  stated  proportions,  and  di- 
rected another  to  pay  over  after,  and  only  after,  the  death 
of  donor;  wherefore  all  that  transpired  was  no  more  than 
an  attempt  to  make  a  gift. 

I  think  the  reasoning  is  faulty  at  this  point,  and  that 
it  runs  counter  to  certain  legal  propositions  that  are  well 
settled  under  our  decisions.  The  form  of  delivery  neces- 
sary to  effectuate  a  gift  may  be  either  actual  or  symbolical, 
or  implied  from  the  circumstances.  Yoshurg  v.  MaUory, 
155  Iowa  165.  If  it  can  be  said  from  the  circumstances  that 
what  was  done  by  the  donor  was  intended  as  a  present  de- 
livery, then  it  will  be  deemed  such.  Fanners^  d  Trader^ 
Bank  v.  Baney,  87  Iowa  101.  An  implied  delivery,  was  found 
in  Newton  a/nd  Seeley  v,  Bealer,  41  Iowa  884,  from  drcum- 
gtances  which  fall  far  short  of  those  in  the  present  case.   The 
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same  was  true  in  Trask  v.  Tronic,  90  Iowa  318,  involving  real 
estate. 

We  have  held  repeatedly,  also,  that  a  contract  between 
two  persons  for  the  benefit  of  a  third  person  is  valid  as  to 
such  beneficiary  and  enforcible  by  him;  and  this  is  espe- 
cially so  where  the  benefit  is  not  burdened 
6.  coMTBAcra :         ^'^tb  onerous  conditions,  to  be  performed  by 
tractTfor'"*'        the  beneficiary.     WMte  v.  Watts,  118  Iowa 
third  parties.  .    549 ;  Rtttikle  d  Fouse  V,  Kettering,  127  Iowa 

6;  Oetchell  d  Martin  L.  &  M,  Co.  v,  Peterson 
&  Sampson,  124  Iowa  599 ;  Knott  v.  Dubuque  d  Sioua  City 
R.  Co.,  84  Iowa  462. 

To  my  mind,  the  slip  in  the  opposed  reasoning  is  indi- 
cated in  the  illustration  above  stated,  in  that  the  hypothesis 
therein  stated  eliminates  the  element  that  is  vital  to  the 
case.  Such  element  being  eliminated,  it  can  properly  be  said 
that  there  was  no  delivery.  But  this,  in  effect,  begs  the 
whole  question  here  involved.  The  hypothetical  case  is  not 
the  same,  in  a  legal  sense,  as  the  actual  case  presented  by 
the  record.  When  the  mother  entered  into  the  contract  with 
her  son  Fritz,  she  had  a  right  to  stipulate  for  the  payment 
of  a  specified  consideration  to  herself.  She  had  an  equal 
right  to  stipulate  for  the  payment  thereof  to  someone  else. 
When  the  son  Fritz  bound  himself  to  pay 'these  sums  to 
other  parties,  he  became  bound  thereby  to  such  other  par- 
ties. He  was  thereby  necessarily  relieved  of  any  implied  ob- 
ligation to  pay  the  same  to  his  mother.  If  the  mother  had 
received  the  purchase  money  from  Fritz  into  her  possession, 
as  stated  in  the  hypothesis,  or  if  she  had  received  and  had 
in  her  possession  a  note  therefor  or  a  chose  of  action  in  any 
other  form  payable  to  herself,  then  I  concede  that  she  could 
not  make  a  gift  of  the  same  without  delivery  thereof.  The 
execution  of  the  deed  by  the  mother  and  the  promise  to  pay 
by  Fritz  were  parts  of  the  same  transaction.  The  very  fact 
that  the  deed  was  confessedly  delivered,  carries  the  implica- 


) 
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tion  that  the  other  instruments  were  also  mutually  de- 
livered. How  could  the  deed  become  eflfective,  if  the  under- 
taking which  represented  the  consideration  therefor  was  not 
effective?  The  opposing  theory  not  only  finds  the  one  in- 
strument effective  and  the  other  ineffective,  but  it'  holds 
Fritz  to  a  liability  other  than  that  provided  in  his  contract, 
and  this  without  any  default  or  beach  on  his  part. 

Salinger,  J. — ^The  writer  finds  himself  unable  to  agree 
to  the  foregoing.  What  was  done?  The  mother  deeded  her 
land  to  her  son  Fritz.  As  a  part  of  the  transaction,  she  and 
Fritz  made  a  writing  as  to  what  should  be  done  about  the 
payment  of  the  purchase  price.  The  fundamental  error  of 
the  majority  is  that  it  gives  undue  effect  to  the  fact  that  the 
deed  and  this  writing  are,  in  a  sense,  part  of  the  same  trans- 
action. They  were,  in  the  sense  that  both  dealt  with  the 
conveying  land  by  one  party  to  the  other;  and  that  both 
writings  were  made  about  the  same  time.  But  the  two  were 
not  part  of  a  sale,  in  such  sense  as  that  the  seller  was  never 
entitled  to  the  purchase  price.  The  record  does  not  disclose 
what  oral  negotiations  were  had;  and  we  are  limited  to 
what  the  two  writings  disclose.  Now,  if  the  writing  that 
attempts  to  dispose  of  the  price  was  begun  in  one  minute 
after  the  deed  was  delivered,  and  signed  within  five  minutes 
after  its  preparation  was  b^un,  during  those  minutes  the 
law  made  the  seller  the  owner  of  the  purchase  price.  If 
the  seller  had  orally  agreed,  when  she  delivered  her  deed, 
that  the  price  should  be  made  a  gift  to  a  third  person,  and 
agreed  to  sign  a  writing  to  that  effect,  a  refusal  to  sign 
such  writing  after  it  was  prepared  would  have  left  her  the 
owner  of  the  purchase  price.  The  buyer  could  not  enforce 
the  oral  agreement.  While  he  was  obligated  to  pay  the 
price,  he,  of  course,  had  parted  with  nothing  to  get  a  direc- 
tion that  he  pay  it  to  a  third  person.  To  him,  it  made  no 
difference  to  whom  he  paid,  unless  someone  could  complain 
if  payment  was  not  made  to  the  complainer.     The  other 
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children  could  not  complain  that  Fritz  did  not  pay  them 
according  to  the  repudiated  direction,  because  the  director 
gained  nothing  for  making  the  direction,  and  the  children 
lost  nothing  in  order  to  get  the  direction  made.  Up  to  the 
point,  at  any  rate,  when  the  writing  was  signed,  the  mother 
owned  the  purchase  price — ^no  creditor  of  the  children  could 
seize  it,  because  the  mother  had  promised  that  it  should 
become  a  ^ft  to  these  children.  This  works  that,  at  least 
up  to  the  time  at  which  the  seller  signed  the  writing  that 
directed  as  to  who  should  receive  the  price,  the  seller  could 
revoke  her  oral  statement  that  she  would,  in  writing,  di- 
rect who  should  be  paid  the  price.  Up  to  then,  if  she  had 
in  any  sense  parted  with  said  price,  she  had  not  done  so 
irrevocably.  Until  she  so  parted  with  it,  it  was  her  prop- 
erty,— she  could  demand  it  for  herself,  or  will  or  give  it 
away.  As  seen,  she  made  no  enforcible  disposal  of  that 
property,  prior  to  her  signing  this  writing.  As  I  hope  to 
demonstrate,  this  status  was  not  changed  by  her  signing 
same. 

Some  phases  of  the  writing  constitute  a  binding  con- 
tract between  her  and  her  son.  He  could  not  be  made  to 
pay  more  than  the  sum  named,  nor  to  pay  it  before  the 
time  fixed  for  payment.  Another  phase  told  him  to  whom 
to  pay.  As  said,  the  son  paid  nothing  to  induce  the  selec- 
tion of  the  ones  to  whom  payment  should  be  made.  In  the 
eye  of  the  law,  it  was  a  matter  of  entire  indifference  to  him 
to  whom  he  paid.  The  mother  gained  nothing  by  naming 
who  should  get  her  money  which  would  affect  her  as  by  a 
consideration.  The  ones  selected  to  be  paid  gave  nothing 
for  being  selected  to  be  paid,  and  lost  nothing  by  being 
chosen.  This  proves  that  the  rule  of  contracts  for  the  bene- 
fit of  a  third  person,  upon  which  the  majority  places  reli- 
ance, has  no  application.  As  to  the  children  other  than 
Fritz,  no  contract  was  made.  Had  the  mother  changed  her 
mind,  and  selected  others,  these  children  could  not  hare 
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compelled  an  adherence  to  the  original  direction.  This 
proves  that  the  direction,  too,  was  not  irrevocable.  The 
consideration  from  the  buyer  was  that  he  should  pay,  not 
to  whom  he  should  pay;  and  there  never  was  a  ''contract" 
to  turn  over  the  property  of  the  seller  to  the  other  children, 
unless  a  direction  to  do  so,  withont  consideration,  consti- 
tutes a  contract. 

'  What  has  been  said  demon^strates  as  well  that  the  di- 
rection was  one  to  make  a  gift.  Some  gifts  must  be  de- 
livered presently,  and  are  otherwise  ineffectual,  no  matter 
how  clear  is  the  intention  to  give.  This  is  the  rule  as  to 
the  gift  of  a  chattel.  What  was  the  gift  which  the  son  was 
directed  to  eflfectuate?  Why,  a  gift  of  the  agreed  purchase 
price.  Surely,  that  was  not  delivered  presently.  It  was 
agreed  it  should  not  be  delivered  at  the  time  the  writings 
were  made,  and  was  not  delivered,  if  at  all,  until  after  the 
death  of  the  donor.  Not  even  the  paper  that  directed  the 
making  of  the  gift  was  ever  delivered  to  the  donees.  True^ 
it  was  delivered  to  Fritz;  but  that  does  not  constitute  a 
delivery  of  the  paper  for  the  benefit  of  the  donee,  because 
the  rights  of  Fritz  made  it  proper  to  deliver  the  paper  to 
him  for  his  own  usie  and  benefit.  It  fixed  what  he  was 
bound  to  pay,  and  gave  him  time  wherein  to  pay.  Be  that 
as  it  may,  the  ffift,  the  money,  was  not  then  delivered  to 
anyone.  CJertainly  not  to  the  donees.  As  certainly  not  to 
Fritz.  Delivering  him  a  paper  which  obliged  him  at  a  later 
time  to  pay  money  to  donee  was  stirely  not  a  delivery  of 
that  money  to  the  one  who  was  to  so  pay  it  out.  He  had 
it  all  the  time.  The  mother  never  delivered  it  to  him.  She 
merely  directed  that  money  which  the  buyer  had  not  yet 
parted  with  should  later  be  given  to  her  other  children. 
That  is  all  there  is  to  making  the  gift  effective  by  present 
delivery,  and  this  did  not  constitute  a  presently  completed 
gift  of  a  chattel. 

In  OhevalUer  v.  Wilson^  1  Tex.  161,  approved  and  folr 
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lowed  by  Diokerschied  v.  Exchange  Bank,  28  W.  Va«  340, 
Walker  v,  Crexoa,  73  Ala.  412,  Pennington  v.  Oittings,  2  G. 
&  J.  ( Md. )  208,  and  Oartside  v.  Pahlman,  45  Mo.  App.  160, — 
a  gift  inter  vivos  being  spoken  to, — ^it  was  said: 

"The  test  of  delivery— of  the  consummation  of  a  parol 
gift  of  a  chattel — is  the  change  of  property — ^the  immedi- 
ate right  to  entire  dominion  over  the  subject  of  the  gift — 
a  perfect  title,  which  is  as  good  against  the -donor  as  any- 
one else.  ♦  ♦  *  The  change  of  property  must,  in  all  easee, 
be  complete  at  the  instant  of  the  gift.  The  right  which  had 
been  in  the  donor  must  eo  instanti  of  the  gift  be  vested  in 
the  donee." 

I  cannot  see  how  it  can  be  said  that  such  change  took 

place  here. 

» 

For  the  proposition  that  parental  declarations  must  not 
be  mistaken  for  a  complete  gif t,  s^  Willia^mson  v.  WilHatn- 
son,  4  Iowa  279,  281 ;  Wilson  v.  Wilson,  99  Iowa  688 ;  ffhell- 
hammer  v.  Ashav^gh,  83  Pa.  St.  24. 

It  is  vital  tha:t  future  control  over  the  property  remain 
in  the  donor  until  his  death.  Stark  v.  Kelley,  132  Ky.  376 
( 1 13  S.  W.  498) .  The  gift  must  be  consummated  during  life. 
In  re  Estate  of  Elliott,  159  Iowa  107 ;  Foxwort%y  v.  Adams, 
136  Ky,  403  (124  S.  W.  381). 

Now,  though  there  was  no  present  delivery,  yet,  if  one 
direct  that  a  gift  be  made  at  a  fixed  future  date,  and  it  is 
then  delivered,  title  will,  for  some  purposes,  relate  back 
to  the  time  at  which  the  direction  was  given.  It  may  fur- 
ther be  conceded  that,  where  the  direction  fixes  a  reasonably 
proximate  time,  the  gift  may  be  made  complete  by  delivery 
at  that  time,  even  though  it  happens  that  the  donor  had 
died  before  that  time.  But  what  we  have  to  deal  with  here 
is  an  undelivered  gift,  which  is  to  be  delivered  only  after  the 
death  of  the  donor, — in  other  words,  a  testamentary  gift 
provided  for  by  a  writing  which  is  not  a  testament.  I  atn 
not  able  to  distinguish  between  a  will  which  bequeathes  a 
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sam  in  the  hands  of  one  son  to  other  children,  and  a  written 
direction  to  the  son  to  pay  that  sum  over  to  those  children 
after  the  parent  dies. 

The  following  illustrate  what  is  a  testamentary  gift, 
made  in  a  writing  ineffectual  as  a  testament.  In  the  case 
of  Fitzgerald  v.  English,  73  Minn.  266  (76  N.  W.  27),  it  was 
a  letter  acknowledging  that  the  writer  was  indebted  to  the 
addressee,  and  directing  him  to  put  the  confessed  amount  in 
"as  your  claim  against  my  estate."  That  there  was  such 
a  gift  was  held  as  to  a  case  where  a  husband  d^osited 
money  and  took  the  certificate  jointly  in  the  name  of  him- 
self and  wife,  and  stated  to  the  banker  he  did  so  to  enable 
the  wife  to  draw  money  on  his  death,  and  was  informed  by 
the  banker  the  latter  would  pay ;  and  the  husband  gave  the 
certificate  to  the  wife  to  keep  {In  re  Brown's  Estate,  113 
Iowa  351) ;  as  to  a  case  where  decedent  transferred  money 
in  bank  to  defendant,  with  instructions  as  to  persons  he 
should  give  it  to  in  case  of  her  death,  he  to  have  anything 
remaining  after  her  instructions  were  carried  out  {Knight 
V.  Tripp,  121  Cal.  674  [54  Pac.  267] )  ;  to  where  an  instru- 
ment directed  a  banker  of  grantor  to  hold  certain  bonds 
for  the  benefit  of  his  wife  during  her  lifetime,  and  to  pay 
her  the  interest  on  these  bonds,  and  a  reversion  of  the  bonds 
to  his  heirs  upon  her  death,  and  the  instrument  further  de- 
clared that  "the  assignment  is  to  take  effect  at  my  death,  I 
controlling  them  in  the  meanwhile"  {Comer  t\  Comer,  120 
111.  420  [11  N.  E.  848] ) ;  to  where  there  was  a  verbal  ar- 
rangement which  was  intended  to  take  effect  after  death 
{marks'  case,  132  Ky.  376  [113  8.  W.  498])  ;  to  a  letter  di- 
recting conveyance  on  death  of  the  writer  {Conrad  t?.  Doug- 
las, 59  Minn.  498  [61  N.  W.  673] ) ;  to  where  an  instrument 
delivered  stated,  "At  my  death  my  estate  or  my  executor 
pay  to  J.  A.  Cover  ?3,000"  {Cover  v.  Stem,  67  Md.  449  [10 
Atl.  231]) ;  to  where,  on  the  back  of  a  promissory  note,  pay- 
able on  demand,  therp  was  written  an  unsigned  memoran- 


456  Mbybr  v.   Stortenbeoker.  [184  Iowa 

dum  to  the  effect  that,  if  the  note  was  not  paid  in  full  be- 
fore the  payee's  death,  the  maker  sl^ould  expend  the  amount 
due  on  the  note  for  payee's  funeral  expenses  and  for  a  monu- 
ment, and  for  caring  for  the  lot  in  which  he  was  buried 
(Moore  v.  Weston,  13  N.  D.  574  [102  N.  W.  163]). 

In  McCourt  v.  Peppard,  126  Wis.  326  (105  N.  W.  809), 
the  maker  of  a  note  gave  it  as  evidence  that  he  agreed  to 
repay  certain  exp^iditures  which  the  payee  agreed  to  make 
after  the  death  of  the  maker;  and  it  was  held  the  transac- 
tion CQuld  be  made  operative  by  a  will  alone,  because  it  is 
found  to  amount  to  a  direction  that  the  payee  shall^  after 
the  death  of  the  maker,  be  paid  the  sums  needed  to  make 
the  agreed  expenditures  out  of  the  estate  of  the  maker.  In 
Crispin  v.  WinkXeman,  57  Iowa  523,  526,  a  sick  son  placed 
property  in  the  hands  of  his  father,  on  agreement  that  tho 
father  glhould  use  so  much  of  the  property  as  was  necessary 
in  paying,  the  debts  of  decedent,  the  expenses  of  his  last 
sickness  and  of  his  funeral,  and  the  balance,  if  any,  he 
should  use  in  the  support  of  the  decedent's  children.  With 
this .  understanding,  possession  was  taken,  land  defendant 
undertook  to  carry  out  the  wishes  of  his  son;  and  he  ap- 
pears, in  all  he  did,  to  have  acted  in  good  faith*  We  hold 
that  the  agreement  relied  upon  was  of  no  force,  so  far  as  it 
was  designed  to  be  operative  after  the  death  of  decedent, 
and  gave  the  defendant  no  right  to  or  interest  in  the  prop- 
erty, as  against  the  administratrix  appointed. 

In  my  opinion,  the  citations  by  the  majority  and  some 
applications  of  them  are  irrelevant  upon  the  vital  point  of 
diflPerence. 

I  will  assume  that  WMte  v.  Watts,  118  Iowa  549,  RunMe 
d  Fouse  V.  Kettering,  127  Iowa  6,  Getchell  d  Martin  L.  d  M. 
Co.  Vi  Peterson  d  Sampson,  124  Iowa  599,  and  Knott  v. 
Dubuque  d  Siouw  City  R.  Co.,  84  Iowa  462,  do  hold  that  a 
contract  between  two  persons  for  the  benefit  of  a  third  per- 
son is  valid  as  to  such  beneficiary  and.enforcible  by  him,  and 


Sept.  1918]  Mbybb  v.  Stortenbuckbr.  457 

that  this  is  especially  so  where  the  benefit  is  not  bnrdened 
with  onerous  conditions,  to  be  perfonned  by  the  beneficiary. 
The  effect  of  Runkle  d  Fouse  v.  Kettermg,  127  Iowa  6,  is 
that  a  promisor  who,  upon  consideration,  agrees  to  pay  the 
debt  of  another^  due  to  a  third  person,  is  holden,  and  may 
not  defend  with  the  statute  of  frauds.  Oetohell  d  Martin  L. 
ds  M,  Co,  V.  Petei^son  d  ^amp^ofi,  124  Iowa  559,  holds  that, 
where  it  is  the  purpose  of  a  building  contractor's  bond,  not 
only  to  secure  the  owner  of  the  building,  but  subcontrac- 
tors and  materialmen  also,  the  latter  may  maintain  an  ac- 
tion in  their  own  names  against  the  sureties  for  material 
furnished,  although  they  are  not  especially  named  in  the 
bond  and  no  consideration  passes  directly  from  them  to  the 
sureties.  The  effect  of  Knott  v.  Diibuque  d  8.  C,  R.  Co,, 
84  Iowa  462,  is  that  a  joint  action  may  be  maintained  against 
a  wrongdoer  and  the  party  who  has  assumed  his  debts  and 
liabilities. 

I  am  unable  to  see  how  this  controversy  is  affected  by 
the  rule  that,  where  two  contract  for  the  benefit  of  a  third, 
the  latter  may  enforce  the  contract.  Upon  this,  something 
has  already  been  said.  This  rule  deals  with  nothing  but 
cases  wherein  the  third  person  could  enforce  the  contract, 
were  it  made  directly  with  himself.  If  he  have  nothing  but 
an  uncompleted  gift  of  a  chattel,  he  could  not  compel  its 
completion,  and  he  is  not  helped  because  the  donor  dealt 
with  another  in  initiating  an  uncompleted  gift.  On  the 
other  hand,  if  the  gift  be  completed,  the  donee  has  no  mere 
contract, — ^has  no  occasion  to  sue  the  donor  at  all, — and 
hence  has  no  use  for  the  rule  that  one  for  whose  benefit  a 
contract  is  made  may  enforce  the  same. 

In  Heminger  v,  Carney,  181  Iowa  42,  there  is  no  ques- 
tion involving  testamentary  papers  or  making  contracts 
effective  on  death.  It  is  a  naked  holding  that,  in  an  action 
by  parents  against  children  to  set  aside  a  contract  and  a 
deed  which  provides  for  the  parents'  support  during  their 
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liveSy  and  to  set  it  aside  on  grounds  of  undue  influence  and 
breaches  of  conditions,  the  evidence  does  not  warrant  the 
relief  prayed.  The  very  fact  that  the  living  parents  are 
suing,  disposes  of  any  possible  relevancy  to  a  question 
whether  a  paper  made  to  take  effect  after  the  death  of  the 
maker  is  enforcible. 

Dettmer  v.  Behrens,  106  Iowa  585,  holds  that  the  deliv- 
ery of  a  deed  after  death  to  a  purchaser  in  possession,  and 
by  one  with  whom  the  grantor  has  deposited  it  with  direc- 
tions to  make  such  delivery  upon  payment  of  the  balance  of 
the  purchase  price,  is,  on  payment  of  the  price,  an  effectuat- 
ing of  the  deed,  and  makea  delivery  relate  back  to  the  first 
delivery.  It  will  be  noted  that  here  there  was  no  delivery 
to  take  effect  after  death,  but  a  delivery  to  be  made  upon 
conditions  arranged  for  in  the  lifetime,  and  that  all  that 
death  has  to  do  with  it  is  that  it  happened  before  payment 
was  made. 

All'held  by  WUte  v.  Watts,  118  Iowa  549,  is  that  an 
effective  symbolic  delivery  of  land  can  be  made  by  deposit- 
ing deed  with  a  third  person,  to  be  delivered  to  grantee  upon 
death  of  grantor,  and  that,  being  so  delivered,  the  delivery 
is  perfect,  though  it  remained  within  the  physical  power  of 
grantor  to  regain  possession  of  the  deed,  and  he  retained  the 
mental  power  to  alter  his  intention,  especially  where  no 
duty  is  imposed  on  the  grantee;  and  that,  in  such  cases,  ac* 
ceptance  of  the  deed  is  presumed.  The  other  citations  in  the 
White  group  are  to  the  same  general  effect,  or  less.  In 
various  ways,  they  apply  the  rule  that,  a  deed  being  itself 
a  symbol,  taking  the  place  of  the  delivery  of  land,  it  is  not 
vital  that  the  paper  be  manually  delivered,  and  that  an  in- 
tent to  convey  is  the  essential  thing.  Innumerable  cases 
rule  that,  where  the  question  is  the  delivery  of  a  deed,  it  is 
solved  by  ascertaining  the  intent  to  be  gathered  in  each 
case  from  all  its  circumstances.  On  the  other  hand,  '^a  de- 
livery of  a  chattel  in  the  instance  of  a  gift  is  a  transfer  of 
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possession,  either  by  actual  tradition, — ^f  rom  hand  to  hand, — 
or  by  an  expression  of  the  donor's  willingness  that  the  donee 
should  take  the  chattel,  when  it  is  present  and  in  a  situa- 
tion to  be  taken  by  either  party."  Thornton  on  Gifts,  Sec- 
tion 129.  And  *^ere  intention,  however  clear,  or  however 
onphatically  and  publicly  expressed,  can  never  take  the 
place  of  a  delivery,  either  constructive  or  actual.  Intention 
to  give  is  essential  to  the  validity  of  every  gift;  but  it  is 
only  one  of  the  requisites  to  vest  the  title  to  the  thing  given 
m  the  donee."  Idem,  Section  133.  And  ^4n  all  gifts,  a  de- 
livery of  the  thing  given  is  essential  to  their  validity;  for, 
although  every  other  step  be  taken  that  is  essential  to  the 
validity  of  a  gift,  if  there  is  no  delivery  the  gift  must  fail. 
Intention  cannot  supply  it;  words  cannot  supply  it;  actions 
cannot  supply  it;  it  is  an  indispensable  requisite,  without 
which  the  gift  fails,  regardless  of  the  consequences."  Idem, 
Section  131.  Furenes  v.  Eide,  iO&  Iowa  511,  at  513.  In 
Trenholm  v.  Morgan,  28  S.  C.  268,  speaking  of  a  gift  mortis 
causa,  which  all  agree  must  have  the  same  delivery  as  one 
inter  ini?0Sy  it  is  said : 

'*It  is  apparent  that  the  infallible  test,  which  must  dis- 
tinguish it  from  a  testamentary  gift,  is  delivery ;  change  of 
dominion  in  pra^esentiJ' 

Voshurg  v.  Mallory,  155  Iowa  165,  does  deal  with  the 
delivery  of  a  chattel,  and  has  some  language  to  the  effect 
that  the  form  of  delivery  necessary  to  effectuate  a  gift  may 
be  either  actual  or  symbolical,  or  implied  from  the  circum- 
stances. What  is  controlling,  and  makes  the  case  inappli- 
cable, is  that  it  rightly  decides  there  was  both  symbolical 
delivery  and  actual  and  completed  transfer  of  notes  once 
owned  by  the  donor  and  original  payee.  It  is  to  the  facts 
of  the  Yosburg  case  that  we  spoke  in  saying  that : 

*'A  gift  inter  vivos  takes  place  by  mutual  consent  of  the 
giver  who  divests  himself  of  the  thing  given  in  order  to 
transmit  the  title  to  the  donee  gratuitously,  and  the  donee 
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who  accepts  and  acquires  tbe  l^al  title  to  it.  It  operates, 
if  at  all,  in  the  donor's  lifetime,  immediately  and  irrevo- 
cably. It  is  a  gift  executed ;  and  no  further  act  of  the  par- 
ties and  no  contingency  is  needed  to  give  it  effect  *  ♦  ♦ 
By  a  gift  inter  vivos,  completed  by  delivery,  the  property 
vests  immediately  and  irrevocably  in  the  donee,  and  the 
donor  has  no  more  right  or  control  over  it  than  any  other 
person.  ♦  ♦  ♦  Delivery  is  essential  to  either  form  of  gift, 
.but  such  delivery  may  be  to  a  third  person  for  the  donee." 
Then  comes  the  announcwnent  of  the  detached  general  prap- 
osition  that  "there  may  be  a  constructive  delivery  in  many 
.c^ses  where  actual  manual  tradition  cannot  be  made.  ♦  ♦  • 
•But  in  every  case  of  gift  there  must  be  either  an  actual  or 
symbolical  delivery."  For  this  is  cited  Waite  v.  CfrtibbCy 
Paqhard  v>  Dunsmore  and  Stevens  v,  Stetvart.. 

In  Waite  v.  QrubU,  43  Ore.  406  (73  Pac.  206),  a  father 
had  buried  sums  of  money  in  various  places  about  his  es- 
tate, and,  being  ill^  and  barely  able  to  walk,  took  his  daugh- 
ter to  the  whereabouts  of  the  money,  and  told  her  definitely 
the  several  places  where  it  was  concealed.  He  added,  "I 
give  this  money  to  you;  It  is  yours.  But  if  I  should  get 
well,  and  want  some  of  it,  would  you  let  me  have  it?"  She 
answered  that,  if  he  got  well,  he  could  have  it  all.  He  then 
cautioned  her  not  to  let  anyone  else  know  where  it  was, 
and  advised  her  to  leave  it  there,  until  the  place  was  rented 
or  she  needed  it.  It  was  held  ths^t  this  showed  unmistakably 
a  present  gift  and  a  sufBcient  delivery. 

Stevens  d  Walker  v,  Stewart,  3  Cal.  140,  holds  that  a 
symbolical  delivery  of  an  order  for  goods  is  considered  aa  a 
delivery  of  the  goods  themselves  only  where  they  are  not 
susceptible  of  an  immediate  delivery,  and  an  actual  deliv- 
ery can  presently  follow. 

Piockard  v.  Dunsmore,  65  Mass.  282,  decides  that  de- 
livery of  a  key  of  a.  building  in  whiqh  i>ersonal  property  is 
stored  by  the  vend^^  to  the  vendee,  with  intent  to  surrender 
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possession  pf  the  property^  is  a  sufficient  delivery  as  against 
subsequent  attaching  creditors  of  the  vendor. 

Whosoever  sees  anything  relevant  in  these,  overlooks 
that  the  deed  is  itself  but  a  symbol  of  a  transfer  of  land, 
takes  the  place  of  an  actual  delivery  of  a  commodity,  of  land 
which  is  not  deliverable  by  manual  tradition,  as  a  chattel 
is,  and  that,  therefore,  the  intent  with  which  the  symbol  is 
dealt  with  is  controlling;  overlooks,  also,  that  intent  does 
not  effectuate  the  delivery  of  a  chattel,  and  that  the  comple- 
tion of  delivery  cannot  be  effected  by  relation  back,  if  there 
be  no  delivery  at  the  time,  and  not  more  than  a  direction, 
other  than  in  a  duly  made  will,  that  the  thing  shall  be 
given  after  the  donor  has  died ;  and  overlooks  that  the  par- 
chase  price  belonged  to  the  seller  until  she  delivered  it  to 
another,  and  that  her  direction  was  not  enforcible  as  a  con- 
tract, because  there  was  no  consideration  for  such  direction. 

I  would  modify  as  to  the  writing  that  deals  with  the 
price,  and  affirm  as  to  the  deed.  Upon  the  last,  all  the 
judges  agree.  As  to  the  first,  six  of  the  judges  favor  af- 
firmance also.  Wherefore,  the  decree  appealed  from  stands. 
—Afftrmed. 

• 

Gaynob,  C.  J.,  Ladd,  Weaver,  Evans,  Pebston,  and 
Stevens,  JJ.,  concur.    Salinger,  J.,  dissents  in  part. 


Ira  Miles,  Appellant,  v.  Chicago,  Bock  Island  &  Pacific 
Railroad  Company  et  al..  Appellees. 

RAXIiBOABS:  Injuries  on  Track — Trespassers— Anticipating  Pres- 
ence. Railroad  employes  are  under  no  duty  to  anticipate  the 
presence  of  unknown  trespassers  in  and  about  their  cars,  by 
reason  of  the  fact  that  such  trespassers  had,  previous  to  the 
time  In  question,  been  permitted  to  play  in  the  railroad  yards. 
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Appeal  from  Jasper  District  Court, — Hbnby  Silwold, 

Judge. 

May  13,  1918. 

Rehearing  Dbnibd,  Sbptsmbbr  30,  1918. 

Ira  Miles,  a  minor,  was  injured  through  the  operation 
of  a  train  by  the  defendant,  thfe  Colfax  Northern  Railway 
Company.  The  other  defendants  are  impleaded  on  the  claim 
that,  because  they  gave  the  Colfax  Northern  Railway  the 
right  to  operate  upon  their  tracks,  they  may  be  held  re- 
sponsible for  said  injury  done  by  the  Northern  Railway. 
Verdict  was  directed  for  defendants,  and  plaintiff  appeals. 
— Affirmed. 

E.  J.  KeUey  and  H.  G.  CHddings,  for  appellant. 

Ryan  &  Ryan,  Robert  Bannister,  and  C  0.  McLain,  for 
appellees. 

SAXiiNGBR,  J. — I.  A  boy  about  six  years  old,  with  two 
companions,  one  seven  and  one  eight,  after  school  was  dis- 
missed for  the  day,  went  into  the  yards  owned  by  the  de- 
fendants "Rock  Island,'^  in  Colfax,  and  they  engaged  in 
playing  upon  and  about  a  string  of  some  eight  cars  stand- 
ing on  a  sidetrack.  The  Colfax  Northern  Railway,  operat- 
ing under  some  right  to  do  so,  came  into  the  yards  for  some 
purpose  which  would  require  backing  a  train  down  upon 
these  standing  cars.  While  going  forward  as  a  preparation 
for  backing,  members  of  the  crew  saw  two  figures  on  top  of 
the  standing  cars,  and  they  seem  to  have  thought  they  were 
brakemen.  Before  backing,  they  looked  again,  and  saw  that 
these  figures  had  disappeared.  No  one  else  was  in  sig^t. 
It  transpires  these  two  figures  were  the  two  older  boys, 
who,  on  seeing  the  train  approach,  feared  for  their  safety 
on  top  of  the  cars,  and  ran  away.  The  little  six-year  old  boy, 
Ira  Miles,  was  on  the  bumper  between  some  of  the  standing 
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cars,  out  of  sight,  and  his  presence  was  not  known  to  the 
train  crew.  They  backed  against  the  cars  between  which  the 
boy  was  sitting,  at  a  speed  of  about  three  miles  an  hour. 
The  "bump"  threw  the  child  oflP,  and  he  was  injured. 

The  essential  thoughts  presented  for  the  appellant  are 
that  the  boy  was  not  a  trespasser ;  that  children  had  in  the 
past  been  permitted  to  play  in  these  yards ;  that  the  stand- 
ing cars  were  an  attractive  nuisance,  and  that  there  was  a 
license;  and  that,  though  it  was  not  known  the  child  was 
where  he  was,  there  was  a  duty  to  anticipate  some  child 
might  be  there,  and  to  give  care  accordingly.  It  is  not  and 
cannot  well  be  seriously  contended  that  the  speed  at  which 
the  train  was  backed  upon  the  standing  cars  was  excessive. 
Indeed,  if  there  was  no  duty  to  anticipate  the  presence  of 
this  trespasser,  the  speed  of  the  movement  is  not  material, 
nor  does  it  matter  that  other  trespassers  had  been  seen 
about  the  place.  On  every  essential  point,  the  case  is  ruled 
by  Papich  v.  Chicago,  M,  d  St.  P.  R.  Co,,  183  Iowa  601 ;  and 
that  case  holds  that,  on  a  record  such  as  this,  the  trial  court 
was  right  in  directing  a  verdict  for  the  defendants.  See, 
also,  Wagner  v.  Chicago  &  N.  W,  R.  Co,,  122  Iowa  360 ;  Cerir 
tral  R.  d  B.  Co,  v.  Rylee,  87  Ga.  491  (13  S.  E.  584) ;  Elie  v, 
Lewiston,  A.  d  W.  St.  R.  Co.,  112  Me.  178  (91  Atl.  786) ; 
Barney  v.  Hannibal  d  St.  J.  R.  Co.,  126  Mo.  372  (28  S.  W. 
1069) ;  Schleich  v.  Baltimore  d  0.  R.  Co.,  245  Pa.  184  (91 
Atl.  253) ;  Code  Section  4811. 

In  view  of  this  conclusion,  we  have  no  occasion  to  con- 
sider whether  the  appellees  Rock  Island  Railroad  or  Rail- 
way stood  in  such  relation  to  the  other  defendant  as  to  be 
liable  for  the  acts  of  said  other  defendant.  The  order  and 
judgment  below  must  be  and  is — Affirmed. 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 
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LoLiTA  MoiiLRiNG,  Appellant,  y.  Harry  E.  Mollring, 

Appellee. 

APPEAL  AND  EBBOB:     Decisioiis  Beviewable — ^Finality  of  Deter- 

1  mination.  The  existence  of  final  judgment  or  decree  is  juris- 
dictional. He  who  asserts,  on  appeal,  that  his  suit  was  dis^ 
missed  without  prejudice,  admits  that  he  has  no  right  to  review 
on  the  merits. 

DISMISSAL  AND  NONSUIT:     Voluntary— Dismissal  Without  Prej- 

2  udioe— When  Timely.  The  reception  of  substantive  testimony 
after  full  submission  to  the  court  ipso  facto  re-opens  the  case, 
and  re-establishes  the  right  of  plaintiff  to  dismiss  without 
prejudice  at  any  time  before  resubmission.  (Sec.  3764,  Code, 
1897.) 

APPEAL  AND  EBBOB:     Harmless  Error — ^Deprivation  of  Bight  to 

3  Bring  Non-Bfaintainable  Action.  Harmless  error  results  from 
depriving  a  litigant,  by  erroneous  dismissal  on  the  merits,  of 
the  right  to  re-institute  an  action  which  could  not  be  main- 
tained. 

DIVOBOE:    Custody  of  ChUdren— Orders— Power  to  Make  When  Di- 

4  vorce  is  Denied.  A  dismissed  petition  for  divorce  arms  the 
court  with  no  power  to  make  custodial  orders  in  regard  to  chil- 
dren, but,  such  orders  may  be  made  (when  the  children  are 
within  the  jurisdiction  of  the  court)  on  an  unchallenged  and 
voluntarily  litigated  cross-petition  which  prays  for  such  orders, 
even  though  no  divorce  be  granted.    (Se%  Sec.  3180,  Code,  1897.) 

DIVOBOE:     Jurisdiction— Scope.     The  inherent  powers  of  the  dis- 

5  triot  court  are  not  exercisable  when  the  court  Is  sitting  in 
chancery  on  issues  of  divorce,  unless  such  powers  are  expressly 
or  impliedly  conferred  by  the  statutes  governing  divorce  pro- 
ceedings; therefore,  custodial  orders  in  regard  to  children  may 
not  be  made  when  no  basis  therefor  exists  except  a  dismissed 
petition  for  divorce. 

INFANTS:      Custody   and  Protection — Jurisdiction   of   Courts.      In- 

6  fants  need  not  be  brought  personally  into  court  in  order  to  con- 
fer jurisdiction  to  make  custodial  orders  with  reference  to 
them.  It  is  sufficient  that  they  be  within  the  jurisdiction  of  the 
court. 
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Appeal  from  Pottoioattamie  District  Court. — Thomas 

Abthub,  Judge. 

May  13,  1918. 

Bbhbaring  Denied  September  30,  1918. 

The  appellant  filed  a  petition  to  obtain  a  divorce.  Is- 
sue was  joined  upon  this.  Defendant  also  filed  cross-peti- 
tion, setting  up  that  a  court  of  competent  jurisdiction  in 
Missouri  had  divorced  him  from  this  plaintiff.  In  the  cross- 
petition,  he  prayed  that  he  be  awarded  the  custody  of  the 
minor  child  of  the  parties.  At  the  close  of  all  the  evidence, 
the  plaintiff  and  appellant  attempted  to  dismiss  her  divorce 
suit  without  prejudice.  The  trial  court  declined  to  permit 
this,  holding  that  the  dismissal  came  too  late,  because  the 
cause  had  been  finally  submitted.  Thereupon,  it  dismissed 
the  petition  of  the  plaintiff,  and  awarded  the  custody  of 
said  child  to  the  defendant.  The  plaintiff  appeals. — Af- 
firmed, 

John  P.  Organ^  for  appellant. 

Tinley,  Mitchell  d  Pryor,  for  appellee. 

Salinger,  J. — ^I.  The  appellant  asks  us  to  determine 
whether  her  petition  was  rightfully  dismissed  upon  the 
merits.    This  we  may  do  only  if  appellant  presents  a  final 

judgment  for  our  action.    She  is  in  no  posi- 
1.  ArruAXs  Aim        tion  to  claim  that  there  is  a  final  judgment 

auoft:  dec!-  ^  » 

«•<«■  ^VLl  dismissing  her  petition ;  for  she  urges  that 
tfoL***"'*^""  ^®  should  reverse  the  trial  court  for  hold- 
ing that  she  had  not  dismissed  her  divorce 
suit  without  prejudice.  Now,  her  claim  that  she  did  so  dis- 
miss is,  of  necessity,  a  concession  by  her  that  the  divorce 
suit  has  not  been  finally  determined.  All  will  agree  that,  if 
the  claim  that  there  was  a  dismissal  without  prejudice 

should  now  be  sustained,  there  would  be  no  final  judgment 
Vol.  184  lA^— so 
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here  to  review.  The  existence  of  final  decree  is  jurisdic- 
tional, and  whoever  contends  here  that  a  suit  was  dismissed 
without  prejudice,  admits  there  is  no  right  to  review  on  the 
merits.  One  may  not  say  to  an  appellate  court  in  the  same 
suit  that  there  is  and  that  there  is  not  a  final  judgment.  We 
held,  in  Sloanaker  v,  Howerton,  182  Iowa  487,  that  an  ap- 
pellant may  not,  in  the  same  litigation,  take  the  position 
that  a  reply  states  no  facts  sufScient  to  constitute  a  counter- 
claim, and  also  assert  rights  based  upon  a  claim  that  such 
pleading  is  a  counterclaim.  And  see  Kearney  M,  d  E.  Co, 
V.  Union  Pac.  R,  Co.,  97  Iowa  719;  Touhey  v.  Cooney,  183 
Iowa  1023.  Nor  does  it  matter  that  elements  vital  to  an  es- 
toppel in  pais  are  lacking,  or  that  the  taking  of  the  contra- 
dictory positions  has  worked  no  prejudice,  or  that  this  ap- 
pellant was  unsuccessful  in  her  claim  to  the  lower  court 
that  she  had  dismissed  without  prejudice.  See  the  Kearney 
case,  supra,  and  the  following  authorities,  cited  therein 
with  approval:  V(m  Winkle  v,  Croxoell,  146  IT.  S.  42  (13 
Sup.  Ct.  Rep.  18) ;  Lehman,  Durr  d  Co,  v.  Van  Winkle,  92 
Ala.  443  (8  So.  870);  Bulkley  v,  Morgan,  46  Conn.  393; 
Bigelow  on  Estoppel  (5th  Ed.)  673;  Nield  v.  Burton,  49 
Mich.  53  (12  N.  W.  906) ;  Terry  v.  Hunger,  121  N.  Y.  161 
(24  N.  E.  272) ;  Herman  on  Estoppel,  Sections  1045,  1051. 
II.  But  we  do  have  for  consideration  whether  it  was 
error  to  hold  that  plaintiff  had  not  dismissed  without  preju- 
dice. 

The  abstract  recites  an  entry  that  the 
2.  Dismissal  cause  was  submitted  on  a  day  stated.     It 

AND  nonsuit:  *^ 

▼oiuntary :  di8-    discloses  further  that,  at  the  time  this  entry 

missal  with-  '  "^ 

whei?'^ timely  *     ^^^  made,  or  immediately  thereafter,  the 

trial  judge  stated  he  had  not  yet  made  up 
his  mind  on  the  law  with  reference  to  awarding  custody  of 
the  child ;  that  he  would  not  make  a  decision  of  the  entire 
case  now,  because  he  desired  to  examine  some  authorities 
cited  on  that  question;  but  that  he  was  prepared  to  say 
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at  this  time  what  his  views  on  the  facts  were.    He  then 
proceeded  to  state,  in  effect,  that  plaintiff  had  failed  to  sus- 
tain her  petition,  both  in  corroboration  and  because  of  the 
residence  of  the  parties.    Later  than  this,  and  before  entry 
of  final  decree,  the  appellee  asked  permission  to  offer  addi- 
tional testimony  on  the  question  of  custody,  and  it  was  or- 
dered that  such  testimony  should  be  heard.     Thereupon, 
each  of  the  parties  offered  further  testimony  on  that  ques- 
tion; and  it  was  when  this  testimony  was  closed  that  coun- 
sel for  plaintiff  attempted  to  dismiss  the  divorce  suit  with- 
out prejudice,  with  the  statement  that  he  did  this  because 
he  had  some  question  as  to  the  sufficiency  of  the  corrobora- 
tion.  We  are  of  opinion  that  the  dismissal  was  in  time,  and 
that  the  court  should  have  •  refrained  from  entering  final 
judgment'  on   the    divorce   petition.     Before   plaintiff   at- 
tempted to  dismiss  without  prejudice,  the  case  had  been 
reopened,  bu^  to  be  sure,  for  the  avowed  purpose  of  taking 
testimony  on  the  question  of  custody  only.    Notwithstand- 
ing this  limitation,  it  is  manifest  that,  when  both  parties 
adduced  testimony  on  who   should  have  the  custody,  it 
must  have  been  anticipated  that  such  testimony  might  bear 
on  whether  plaintiff  was  entitled  to  a  divorce.     In  trying 
out  which  of  the  parties  was  the  proper  custodian,  a  third 
person  might  have  testified  that  the  defendant  had  been 
gailty  of  adultery.    This  would  have  been  relevant  to  wheth- 
er he  was  a  proper  custodian,  and,  if  put  in  without  objec- 
tion, would  have  been  direct  support  of  a  claim  which  was 
made  a  ground  for  seeking  divorce.     In  one  word  the  re- 
opening of  the  case  for  taking  this  testimony  was  a  suffi- 
cient re-opening  to  avoid  final  submission,  and  it  follows 
that  the  application  to  dismiss  without  prejudice  came  in 
time. 

III.  But  we  think  the  error  in  holding  that  the  dis- 
missal came  too  late  and  in  entering  final  judgment  was 
without  prejudice.    The  defendant  had  interposed  a  decree 
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showing  that  a  court  of  competeat  jurisdic- 

a.  apmal  akd        ^^^^  ^^^7  o^  ^^  application,  divorced  him 

S?*erro?f™'      froiu  the  plaintiff.    The  plaintiff  made  cer- 

rjgbt^to  briiur     taipi   attacks  upon   this  decree.     Kotwith- 

non-malntaln- 

abie  action.  standing^  the  trial  court  held  that  such  de- 
cree was  valid  and  effective.  An  examina- 
tion of  the  evidence  i>ersuades  us  that  this  is  a  correct  con- 
clusion. The  parties  tried  out  the  validity  of  said  decree. 
A  rightful  determination  that  the  parties  were  already  di- 
vorced established  that  fact  for  and  against  either  of  the 
parties  in  any  future  litigation  between  them  in  which  the 
validity  of  this  decree  was  material.  Smith  v.  Cretors,  181 
Iowa  189. 

The  error  of  the  trial  court,  then,  deprived  the  plaintiff 
of  nothing  except  prevailing  in  a  subsequent  suit  for  divorce 
brought  by  her.  But  since  our  affirmance  of  the  validity  of 
the  earlier  decree  for  divorce  precludes  any  possibility  of 
success  should  plaintiff  a^ain  sue  for  divorce,  the  refusal 
to  let  her  dismiss  without  prejudice  did  her  no  injury.  It 
is  not  a  prejudicial  error  to  deprive  a  party  of  the  right  to 
institute  suits  that  can  by  no  possibility  be  successful. 

IV.  The  cross-petition  which  asserted  a  decree  of  a 
court  of  competent  jurisdiction  divorcing  the  parties  had  a 
further  provision  awarding  the  custody  of  this  child  to  this 

defendant.    When  this  decree  was  entered, 

4.  DiTom:  OM-     neither  the  plaintiff  nor  the  child  was  within 

^  t'^ordSl";      the  jurisdiction  of  that  court.    So  far  as  the 

Eoak?  when         caward  of  custody  is  concerned,  the  decree  is 

deniea.  of  no  effect  for  want  of  jurisdiction.    Kline 

r.  Kline,  57  Iowa  386.  Indeed,  as  we  under- 
stand it,  appellee  concedes  as  much,  and  in  his  cross  bill  t^- 
ders  the  question  of  who  is  the  proper  custodian  of  this 
child  as  an  open  question;  and  his  claim  is  that  this  ques- 
tion, too,  was  tried  out,  and  that  the  evidence  justifies  the 
action  of  the  trial  court  in  awarding  the  custody  to  the  de- 
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fendant    And  we  are  of  opinion  that  the  evidence  sustains 
the  finding  below. 

V,    But  appellant  says  the  trial  court  had  no  jurisdic- 
tion to  award  the  custody,  because  no  divorce  was  granted 
to  either  party.     She  bottoms  this  claim  upon  the  provi- 
sions of  Section  3180  of  the  Code,  that: 
5.  DiTowar  "When  a  divorce  is  decreed,  the  court 

Jndiidictloii : 

scope.  may  make  such  order  in  relation  to  the  chil- 

dren *  *  *  as  shall  be  right" 

■ 

She  paraphrases  the  w6rds  "when  a  divorce  is  decreed, 
the  court  may  make  such  orders,"  into  a  statute  declaration 
that  such  orders  may  be  made  only  if  a  divorce  is  decreed. 
The  exact  question  at  this  point  is  whether,,  where  there  is 
a  cross-petition  asking  afSurmative  relief  as  to  custody,  this 
statnte  provision  works  that  there  is  no  jurisdiction  to  make 
custodial  orders  if  divorce  is  denied.  This  question  might 
well  have  been  determined  in  Garrett  v,  Qurrett,  114  Iowa 
439,  but  it  was  not  done;  and  a  reversal  in  it  ensued  be- 
cause it  was  held  the  evidence  did  not  justify  the  order  made. 
Nor  is  this  question  resolved  by  other  cases  upon  which 
appellee  relies.  The  thing  decided  in  Knoll  v.  Knoll,  114  La. 
703  (38  So.  523),  and  SosJcim  v.  Eo8kin8,  (Ky.)  89  S.  W. 
478,  is  that  the  award  of  custody  is  justified  by  the  evi- 
dence. So  of  Luck  V.  Luck,  92  Gal.  653  (28  Pac.  787) ,— in 
which,  moreover,  it  appears  affirmatively  that  no  question 
of  statute  is  involved.  So  in  Power  v.  Power,  65  N.  J.  Eq. 
93  (55  Atl.  Ill,  114).  And  in  Defee  v.  Defee,  (Tex.)  51  S. 
W.  274,  the  statute  expressly  permits  such  order  though  di- 
vorce be  denied.  That  is  the  situation  in  Cornelius  v.  Cor- 
nelius, 31  Ala.  479.  In  Bryan  v.  Bryan,  34  Ala.  516,  it  is 
decided  that  the  chancery  court  has  jurisdiction  over  the 
custody  of  minor  children,  independent  of  the  statute.  Biat 
this  still  leaves  open  the  question  whether  it  has  such  juris- 
diction despite  statute.  In  effect,  the  case  holds  tliat  cus- 
tody may  be  awarded  though  no  divorce  be  granted,  pro- 
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vided  no  statute  denies  the  right  to  make  such  order. 

Now,  in  the  last  analysis,  the  position  of  appellee  is 
that,  notwithstanding  this  statute,  the  case  is  controlled  by 
certain  powers  inherent  in  the  chancery  court,  and  the  rule 
that,  when  equity  once  takes  hold,  it  may  go  to  the  end, 
though  in  the  end  it  award  nothing  but  relief  due  at  law. 
We  think  that  neither  of  these  control  here.  Certainly,  the 
cases  that  we  have  analyzed  do  not  sustain  this  claim  of 
the  appellee.  We  shall  presently  reach  consideration  of 
what  place  the  inherent  powers  of  a  chancery  court  have 
in  determining  this  case.  For  the  present,  it  suffices  to  say 
that,  no  matter  what  inherent  powers  the  chancellor  has, 
it  does  not  follow  that  he  has  them  while  entertaining  di- 
vorce suits.  That  jurisdiction  was  originally  exercised  by 
the  ecclesiastical  court.  Later,  Parliament  exercised  it,  as 
did  the  legislatures  of  the  several  states  in  this  country. 
Power  to  grant  divorces  reached  the  Courts  through  a  re- 
linquishment of  legislative  jurisdiction,  accompanied  by  leg- 
islative grant  upon  condition.  So,  in  determining  a  divorce 
suit,  the  chancellor  acts  strictly  upon  grant.  That  this  is  so 
is  made  clear  by  the  cases  that  make  divorce  jurisdiction 
depend  upon  strict  compliance  with  the  statute  that  grants 
the  power.  See  Williamson  v.  Williamsori,  179  Iowa  489. 
So  it  has  been  held  there  is  no  jurisdiction  unless  the  peti- 
tion filed  contains  all  that  the  law  requires  to  be  alleged 
therein.  United  States  v,  Arredondo,  M  U.  S.  689,  691.  If 
the  petition  fails  to  allege  what  the  law  requires,  the  defect 
is  so  fatal  that  it  may  not  be  waived  by  failure  to  object. 
Pinkney  v.  Pmkney,  4  G.  Greene  324;  Lyster  v.  Lyster,  1 
Iowa  130;  Inskeep  v.  Inskeep,  5  Iowa  204,  218,  219;  Blinn 
V.  Blinn,  113  Iowa  83.  If  there  be  a  failure  to  aver  the  ex- 
istence of  some  fact  which  the  statute  requires  to  be  stated, 
there  is  a  failure  to  have  a  jurisdictional  fact  appear  on  the 
face  of  the  divorce  petition;  and  it  follows  the  court  can 
take  no  valid  step.    Pate  v.  Pate,  6  Mo.  App.  49.    Require- 
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ments  as  to  what  the  petition  must  allege  are  mandatory. 
2  Bishop  on  Marriage,  Divorce  &  Separation  (Ed.  of  1891), 
Sections  591,  592,  593.  The  jurisdiction  in  divorce  is  wholly 
statutory.  That  which  the  statute  commands  must  be  made 
to  appear  on  the  face  of  the  proceedings.  Reeves  v.  Reeves, 
34  Leg.  Int.  115  (Fa.  1877).  The  jurisdiction  of  chancery 
over  suits  for  divorce  rests  entirely  upon  statute;  and,  if  the 
bill  in  such  cases  does  not  show  upon  its  face  that  it  is 
within  the  provision  of  the  statute,  the  plaintiff  cannot  have 
any  decree,  even  though  the  defendant  does  not  demur. 
Jarvis  v.  Jar  vis,  3  Ed.  Ch.  (N.  Y.)  462. 

If,  then,  all  there  was  in  the  case  was  a  suit  for  divorce 
and  a  dismissal  of  the  petition,  there  was  no  power  in  the 
divorce  court  to  make  custodial  orders.  And  Davis  v.  Davis, 
75  N.  Y.  221,  amounts  to  a  holding  that,  when  all  that  is 
present  is  a  dismissed  petition  for  divorce,  there  is  no  power 
to  award  the  custody  of  children,  and  such  power  is  not 
conferred  by  a  statute  which  empowers  the  court  to  make 
orders  "during  the  pendency  of  the  cause  or  at  its  final 
hearing  or  aften^'^ard."  But  though  the  function  of  the  dis- 
trict court,  while  entertaining  a  divorce  suit,  is  thus  limited, 
it  does  not  follow  that  the  couH  had  no  inherent  power  to 
deal  with  the  custody  of  infants.  The  district  court  has  the 
powers  of  the  chancery  courts.  The  chancery  court  has 
original  jurisdiction  over  the  custody  of  infants  as  parens 
patriae.  See  Power  v.  Power,  65  N.  J.  Eq.  93  (55  Atl.  at 
111,  114).  And  it  was  held  in  Cowls  v.  Cowls,  3  Oilman 
(111.)  435,  that  such  statute  as  we  have  confers  no  new 
authority  or  jurisdiction  upon  the  chancery  court.  Where 
the  question  is  the  right  to  the  permanent  custody  of  chil- 
dren, the  chancellor  may,  by  virtue  of  his  inherent  jurisdic- 
tion, as  public  guardian  of  infants,  fix  their  status  in  habeas 
corpus  proceeding.  Bv^kley  v,  PerHiie,  54  N.  J.  Eq.  285  (34 
Atl.  1054).  So,  then,  though  the  divorce  court  has  no  power 
to  settle  custody,  if  all  there  is  is  a  dismissed  petition  for 
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divorce,  it  is  still  true  that  the  district  court  of  Iowa  has 
other  functions  than  determining  divorce  suits,  and,  as  a 
district  court,  has  inherent  power  to  fix  the  permanent  cus- 
tody of  infants. 

The  exact  question  remaining  is  this:  Though  the  di- 
vorce court  has  no  power  to  make  a  custodial  order  upon 
denying  the  divorce,  did  the  district  court,  though  it  had 
general  chancery  powers,  lack  jurisdiction  to  settle  the  cus- 
tody of  this  child,  on  a  cross-petition,  whose  filing  or  con- 
tents were  in  no  manner  challenged,  and  which  prayed  that 
the  defendant  have  such  custody,  and  where  the  parties  vol- 
untarily litigated  whether  or  not  defendant,  rather  than  the 
plaintiff,  was  entitled  to  such  custody?  In  Thomas  v, 
Thomas,  250  111.  354  (95  N.  E.  345),  the  decision  is  bot- 
tomed primarily  upon  a  ruling  that  a  cross  bill  in  a  divorce 
suit  that  merely  seeks  the  custody  of  children  is  improper 
pleading,  because  such  matter  can  be  raised  by  answer  only. 
It  is,  therefore,  held  that  the  general  rule  that  equity  will 
proceed  to  give  full  relief,  even  if  to  do  so  involves  estab- 
lishing purely  legal  rights,  has  no  application ;  and  that,  on 
dismissal  of  a  bill  for  divorce,  it  was  error  to  grant  defend- 
ant custody  of  the  child,  as  prayed  in  the  cross  bill.  In 
manifest  effect,  this  is  but  a  decision  that,  where  a  cross 
bill  must,  as  a  matter  of  practice,  be  eliminated,  and  so 
nothing  remains  except  a  dismissed  bill  for  divorce,  a  stat- 
ute such  as  ours  deprives  the  divorce  court  of  the  right  to 
make  custodial  orders.  But  the  cross-petition  at  bar  may 
not  so  be  disposed  of,  under  our  rules  of  practice.  Whether 
its  matter  was  proper  matter  for  a  cross-petition,  whether 
the  claim  should  have  been  made  by  answer  rather  than 
cross-petition,  and  whether  the  cross-petition  tendered  what 
might  be  entertained  by  the  chancery  court,  is  quite  imma- 
terial. The  defendant  did  tender  this  cross-petition,  and  in 
it  the  issue  of  fact  whether  he  or  the  plaintiff  was  the  proper 
person  to  have  the  custody.    The  child  was,  at  the  time. 
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within  the  jurisdiction  of  the  district  court  to  whom  such 
issue  was  presented.    No  objection  to  the  forum  was  made. 
No  transfer  was  asked.     No  claim  was  made  that  cross- 
petition  was  not  the  proper  method  of  tendering  this  issue. 
This  made  a  proper  issue  on  cross-petition,  unless  the  dis- 
trict court  was  literally  without  power  to  make  the  cufc 
todial  order,  in  which  case  the  failure  to  move  for  a  trans 
fer  or  to  make  objection  is  not  material.    But  that  is  not 
the  situation.    To  say  that  the  district  court  of  Iowa  has  no 
power  to  determine  who  shall  have  the  custody  of  a  child 
then  within  the  state,  is  a  use  of  the  word  "jurisdiction" 
which  we  hold,  in  Taylor  v.  Independent  School  Dist,,  181 
Iowa  544,  to  be  a  loose  one.     It  involves  a  confusion  between 
the  right  to  do  a  thing  and  the  power  to  do  it.    It  has  been 
seen  that  the  district  court  did  have  the  inherent  chancery 
power  to  deal  with  the  custody  of  infants,  and  it  could 
have  entertained  this  very  issue  on  an  application  in  habeas 
corpus.    The  case,  then,  presents  the  familiar  question  of 
power  to  act  where  that  power  is  lacking  in  one  arm  of  the 
court,  but  is  possessed  by  another  arm.    This  differentiates  it 
from  cases  like  McLachlan  v.  Incorporated  Town  of  Ch'ay, 
105  Iowa  259,  which  turn  wholly  on  the  fact  that  a  motion  to 
transfer  would  have  been  idle,  because  the  matter  being 
heard  was  one  over  which  no  arm  of  the  court  had  any  ju- 
risdiction.    The  case  is  more  like  Hogueland  v.  Arts,  113 
Iowa  634.     In  that  case,  a  demurrer  raised  that,  though  the 
suit  was  in  equity,  the  petition  was,  in  fact,  an  ejectment 
bill,  which  the  law  court  alone  had  power  to  entertain.    We 
held  that  the  point  was  not  tenable,  because  there  had  been 
no  motion  to  transfer  from  the  equity  to  the  law  docket. 

The  question  is  not  what  the  divorce  court  may  or  may 
not  do,  but  how  the  challenge  to  jurisdiction  now  being  made 
shall  be  dealt  with,  in  view  of  the  fact  that  the  district  court 
of  Iowa  is  not  merely  a  divorce  court,  but  one  that,  on  some 
side  of  the  court,  has  ample  power  to  say  which  of  these 
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parties  was  the  fitter  to  have  the  custody  of  this  child  at 
this  time.  We  think  the  dispute  is  quite  controlled  by  In 
re  Receivership  of  Magner,  173  Iowa  299.  We  can  per- 
ceive no  good  reason  why  these  suitors,  Who  were  contend- 
ing before  the  district  judge  over  which  one  was  the  fit 
custodian  of  this  child,  should  be  denied  a  hearing  on  their 
evidence  and  be  driven  away,  when  they  could  go  before  the 
same  judge  again,  make  the  same  issue, — say,  on  habeas 
corpus, — ^put  in  again  their  evidence,  and  be  entitled  to  the 
very  decision  the  same  judge  had  just  declined  to  make. 
We  will  not  interfere  merely  because  the  court  did  not  in- 
dulge in  the  useless  thing  of  declaring  that  it  would  not 
pass  upon  a  matter  on  which  all  the  testimony  the  parties 
had,  had  been  submitted,  in  order  that,  when  reapproached 
by  the  parties,  the  same  judge,  having  the  same  question  to 
settle,  might  then  retake  the  same  proof,  and  then  entertain 
the  controversy. 

And  we  think  that  our  position  is  fully  supported  by 
authority  in  other  jurisdictions.  In  Norton  v.  Horton,  75 
Ark.  22  (86  S.  W.  824),  the  exact  question  is  passed  upon. 
It  was  claimed  that  there  was  no  inherent  power  in  the 
chancery  court  to  award  custody  after  denying  a  decree  of 
divorce,  but  held,  on  the  authority  of  Nelson  on  Marriafi^ 
and  Divorce,  Par.  979,  that  this  did  not  destroy  the  power  of 
the  court,  but  merely  stated  a  limitation  upon  the  inherent 
powers  of  the  chancery  court.    And  it  is  said : 

"While  it  looks  beyond  the  authority  of  the  chancery 
court  in  divorce  suits  where  no  divorce  is  granted  to  award 
the  custody  of  the  children,  yet  it  cannot  be  questioned  that 
the  chancellor  of  that  court  is  invested  with  full  power  to 
award  custody  of  minor  children  for  their  best  interests 
on  habeas  corpus  proceedings.  It  seems  idle  to  turn  par- 
ties out  of  court  and  invite  them  into  the  chancellor's  cham- 
bers for  the  same  relief  sought  in  court." 

And  it  is  held  that,  since  the  order  could  be  made  in 
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habeas  corpus  proceeding,  ''there  is  no  reason  why  it  should 
not  be  made  in  the  divorce  case,  when  all  the  parties  are 

before  it,  instead  of  remitting  the  parties 

«.  iNVAim:  CUB-     to  the  other  remedy."    And  it  is  not  neces- 

^onf^iSi^'     sary,  in  an  action  for  divorce,  to  entitle  the 

Marts.  court  to  award  the  custody  of  the  childr^i 

of  the  parties,  that  such  children  should  be 
brought  personally  into  court  by  writ  of  habeas  corpus  or 
otherwise.    Power  v.  Power,  65  N.  J.  Eq.  93  (55  Atl.  111). 
In  that  case,  the  wife  prayed  a  divorce  and  the  custody  of 
a  child.    At  the  hearing,  the  husband,  desiring  to  have  af- 
firmative relief  with  regard  to  one  of  the  children,  filed  a 
counter  petition,  praying  for  his  custody;  and  counsel  for 
the  wife  appeared  to  it.    Proof  was  taken  as  to  both  the 
charge  of  desertion  made  by  the  wife,  and  on  the  custody  of 
the  children.     The  court  denied  the  prayer  for  divorce  on 
the  ground  of  desertion,  and  denied  her  her  prayer  for  the 
custody  of  the  children,  but  on  the  merits.    The  point  was 
made  that  the  petition  of  the  wife  for  divorce  and  custody 
does  not  give  the  court  jurisdiction  to  hear  the  counter  pe- 
tition of  the  husband,  because  they  are,  in  fact,  separate 
matters,  and  one  is  nbt  germane  to  the  other.    The  court 
says  this  cross-petition  worked  a  submitting  to  the  court  of 
the  question  what  should  be  done  with  the  children;  that, 
in  the  circumstances,  the  bill  was  not  multifarious;  but  if 
it  is,  the  defendant  husband  did  not  set  up  the  plea,  but 
answered,  and  it  does  not  lie  in  the  mouth  of  the  wife  to  say 
she  must  not  be  bound  by  her  own  petition  because  she  made 
it  multifarious ;  that  the  husband  came  in  and  joined  issue ; 
that  thus  he  said,  in  effect,  ''I  am  ready  to  meet  you  on  both 
issues,  and  make  the  issue  a  double  one,  not  only  whether 
you  shall  have  the  child,  but  whether  I  may  be  granted  the 
positive  relief  that  I  am  to  have  him."    And  further  said, 
that  the  relief  asked  for  and  given  the  husband  upon  his 
counter  petition  was  due  to  the  fact  that  the  wife  herself 
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provoked  that  very  counter  petition;  that  the  counter  peti- 
tion is  not  a  different  suit,  but  germane  to  the  wife's  suit; 
that  without  it  he  would  have  gotten  only  n^ative  relief, 
while  that  cross-petition  entitles  him  to  affirmative  relief- 
It  is  our  opinion  that  the  decree  of  the  district  court 
must  stand — Affirmed, 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


Cornell  E.  Nodland,  Administrator,  Appellee,  v.  Krbutzbr 

&  Wasbm,  Appellant. 

MA8TEB  AND   SEBVAlTr:     Defectively  auarded  Macblnery.     A 

1  master  who,  to  guard  his  dangerous  machine,  furnishes  a  guard 
which,  while  practical,  Is  so  easily  removed  from  the  machine 
that  the  employee  may  use  it  or  lay  it  aside  as  his  whim  may 
dictate,  and  who  knows  that  the  employee  habitually  uses  the 
machine  without  such  guard,  and  who  might  have  furnished  a 
guard  which  would  have  been  both  practical  and  permanently 
attachable,  may  not,  on  the  plea  of  assumption  of  risk,  escape 
liability  to  an  employee,  even  though  he  he  experienced,  and 
one  charged  with  the  duty  to  remedy  defects^  except  in  those 
cases  where  the  jury  finds  that  no  reasonably  prudent  person 
would,  in  view  of  the  imminent  danger,  attempt  to  operate  tbe 
machine  without  a  guard. 

NEOLIOEKOB:     XTse  of  Dangerous  Machine  without  €hiard.     Ck>n- 

2  trlbutory  negligence  on  the  part  of  an  employee  who  is  charged 
with  the  duty  to  make  repairs  and  remedy  defects,  in  habitu- 
ally using  a  dangeroua  machine  without  a  guard,  does  not  be- 
come defensive  except  in  those  cases  where  the  jury  finds  th&t 
no  reasonably  prudent  person  would  attempt  to  use  the  machine 
without  a  guard,  in  view  of  the  Imminent  danger  in  so  doing. 

TBIAL:     Submission  of  Non-Paper  Issues.    Non-paper*  Issues,  volun- 

3  tarily  litigated  by  the  parties,  are,  if  material,  as  proper  for 
submission  to  the  jury  as  are  those  specifically  made  by  the 
written  pleadings. 

PRINCIPLE  APPLIED:  An  injured  employee  alleged  that  a 
machine  was  not  guarded,  as  by  law  provided.  His  direct  testi- 
mony tended  to  show  that  there  was  no  guard  whatever.    On 
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cross-examination,  it  'was  tleyeloped  that  the  master  had  fur- 
nished a  guard,  but  that  the  employee  had  not  used  it  The 
master,  in  his  testimony,  sought  to  show  that  the  said  guard 
was  wholly  adequate.  The  employee  countered  with  evidence 
that  the  said  guard  was  not  adequate.  Held,  the  adequacy  of 
the  guard  was  properly  submitted  to  the  Jury. 

Appeal  from  Marshall  Di^rict  Court. — ^B.  F.  Cummings, 

Judge. 

SlEPTBMBER  80,  1918. 

This  is  an  action  by  the  administrator  of  the  estate  of 
Cornell  Nodland,  against  the  defendants,  who  were,  at  the 
time,  engaged  in  the  manufacture  of  window  sashes,  screens, 
etc.,  for  injuries  received  by  him  while  employed  in  said 
sash  factory,  which  resulted  in  his  death.  At  the  time  he 
was  injured,  deceased  had  hold  of  a  piece  of  lumber  about 
20  inches  in  length  and  5  inches  in  width,  which  he  was  hav- 
ing ripped  by  a  circular  ripsaw.  The  saw  was  about  10 
inches  in  diameter,  and  revolved  in  a  slot  in  the  top  of  a 
table,  or  bench,  to  which  the  same  was  attached,  and  was 
operated  by  steam  power.  Deceased  was  holding  the  board 
against  the  saw,  when  it  caught  in  the  teeth  thereof,  and 
was  thrown  against  him,  striking  him  in  the  abdomen,  and 
fatally  injuring  him.  The  saw,  when  in  motion,  extended  a 
few  inches  above  the  level  surface  of  the  table,  on  which 
boards  or  other  material  were  placed,  for  the  purpose  of 
being  worked  into  shape  for  use  in  the  factory.  Suspended 
directly  over  the  saw,  and  attached  to  a  crossbeam,  or  the 
joist,  was  a  4x4  piece  of  timber,  arranged  so  that  a  wooden 
guard  for  the  saw  might  be  attached  thereto  by  means  of 
a  thumbscrew.  The  exact  construction  of  the  guard  is  not 
shown;  but  a  slot  was  provided  in  the  arm,  by  which  same 
was  attached  to  the  4x4,  so  that  it  could  be  adjusted  to  the 
varying  thicknesses  of  the  material  to  be  ripped.  At  the 
time  of  the  accident,  the  guard  was  not  in  place.    Testimony 
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tended  to  show  that  it  was  usually  kept  on  the  table,  or- 
hanging  on  a  post  immediately  adjacent  thereto. 

Deceased  had  been,  at  diflterent  times,  previously  em- 
ployed by  defendant,  the  last  time  commencing  the  latter 
part  of  February,  1913,  and  continuing  up  to  April  1st,  the 
date  of  the  accident.  He  was  experienced  in  the  work  he 
was  doing.  The  record  before  us  does  not  disclose  whether 
the  guard  was  used  at  any  time  while  deceased  was  em- 
ployed by  defendant.  One  witness  stated  that  Nodland  said 
he  would  not  use  the  guard,  as  it  was  in  the  way,  and  that 
a  guard  was  unnecessary,  if  the  operator  knew  how  to  op- 
erate the  saw.  Defendant  knew  that  the  saw  was  un- 
guarded, and  that  deceased  habitually  operated  the  same 
with  the  guard  removed.  Whether  the  guard  was  removed 
by  deceased,  or  was  at  any  time  in  place  while  he  was  em- 
ployed by  defendant,  is  not  shown.  Judgment  was  entered 
upon  the  verdict  in  favor  of  the  plaintiff  for  f 900.  Defend- 
ant appeals. — Affirmed, 

Binford  &  Farber,  for  appellant. 

Carney  d  Carney  and  Bradford  d  Johnson^  for  appellee. 

Per  Curiam. — I.  At  the  close  of  all  the  testimony, 
counsel  for  defendant  moved  for  a  directed  verdict,  upon 
the  ground  that  deceased  had  assumed  the  risk  of  operating 

the  saw   without  shield   or  proper  guard, 

1.  mastbb  ksii        ^^^  upon  the  ground  of  the  contributory 

fSSTveS*  ^^       negligence  of  deceased.     It  is  conceded  by 

machinery.  counsel  that  it  was  the  duty  of  defendant, 

under  the  provisions  of  Section  4999-a2  of 
the  Supplement  to  the  Code,  1913,  to  properly  guard  the 
saw ;  but  it  is  the  contention  of  counsel  that  this  duty  had 
been  fully  performed  by  defendant.  It  is  not  claimed  that 
the  guard  provided,  which  was  constnicted  wholly  of  wood, 
was  in  place  at  the  time  of  the  accident ;  and  the  jury  must 
have  found  that  defendant  knew  that  the  saw  was  habitn- 
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ally  operated  by  deceased  without  shield  or  guard.  Some 
of  the  witnesses,  who  had  been  employed  at  the  factory  for 
several  months,  testified  that  they  had  never  seen  the  guard 
in  question  about  the  premises ;  but  it  may  be  assumed  that 
a  gaard  constructed  as  above  stated  was  furnished  by  de- 
fendant for  use,  and  that  deceased  had  knowledge  thereof; 
that  it  could  readily  be  put  in  place,  and  was  so  constructed 
that  it  could  be  adjusted  to  the  varying  thicknesses  of  the 
material  to  be  sawed.  The  duty,  under  Section  4999-a2,  of 
guarding  saws,  planers,  cogs,  and  other  dangerous  machin- 
ery, is  placed  upon  the  "owner,  agent,  superintendent  or 
other  person  having  charge  of  any  manufacturing  or  other 
establishment  where  machinery  is  used." 

It  is  conceded  by  counsel  for  appellee  that  deceased,  at 
the  time  of  the  accident,  was  a  foreman  in  defendant's  fac- 
tory.   His  duties  as  foreman  appear  to  have  been,  largely, 

to   direct   and   instruct  the  workmen   em- 

2.  NMLxoBNca :       ployed  about  the  premises.    Mr.  Wasem  was, 

tSmm  ma^         however,  much  of  the  time  present,  taking 

oat  guard.  part  in  the  management  and  direction  of 

the  employees  and  of  the  work  which  was 
.being  done.  The  alleged  contributory  n^ligence  of  de- 
ceased consisted  of  his  neglect  and  failure  to  place  the 
shield  or  guard  in  position,  and  in  operating  the  saw  with- 
out having  done  so.  No  claim  is  made  that  deceased  was 
otherwise  negligent.  The  board  which  he  was  holding  was 
caught  by  the  teeth  of  the  revolving  saw  and  thrown  against 
him  while  he  was  apparently  in  the  exercise  of  due  care,  ex- 
cept the  failure  to  use  the  guard  provided.  It  is,  however, 
claimed  by  counsel  for  appellee — and  evidence  was  offered 
tending  to  show  that  fact — that  the  shield  was  improperly 
ccmstracted,  and  would  not  have  prevented  the  accident 
in  question  if  the  same  had  been  in  place.  Section  4999-a3 
of  the  Supplement  to  the  Code,  1913,  provides: 

*'That  in  all  cases  where  the  property,  works,  machin- 
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ery  or  appliances  of  an  employer  are  defective  op  out  of  re- 
pair, and  where  it  is  the  duty  of  the  employer  from  the  char- 
acter of  the  place,  work,  machinery  or  appliances  to  furnish 
reasonably  safe  machinery,  appliances  or  place  to  wort:,  the 
employees  shall  not  be  deemed  to  have  assumed  the  risk,  by 
continuing  in  the  prosecution  of  the  work,  growing  out  of 
any  defect  as  aforesaid,  of  which  the  employee  may  have 
had  knowledge  when  the  employer  had  knowledge  of  such 
defect,  except  when  in  the  usual  and  ordinary  course  of 
his  employment  it  is  the  duty  of  such  employee  to  make  the 
repairs,  or  remedy  the  defects.  Nor  shall  the  employee  un- 
der such  conditions  be  deemed  to  have  waived  the  negli- 
gence, if  any,  unless  the  danger  be  imminent  and  to  such 
extent  that  a  reasonably  prudent  person  would  not  have 
continued  in  the  prosecution  of  the  work." 

The  court  instructed  the  jury  that  deceased  was  a  fore- 
man in  the  factory,  charged  with  the  duty  to  make  repairs 
and  remedy  defects  in  the  machinery  installed  and  in  use 
therein;  but  charged  that  deceased  should  not  be  deemed 
to  have  waived  the  n^ligence  of  defendants,  if  any,  unless 
the  danger  in  the  operation  of  the  saw  without  proper  shield 
or  guard,  was  so  imminent  that  a  reasonably  prudent  per- 
son would  not  have  continued  in  the  prosecution  of  the 
work.  The  sections  of  the  statute  referred  to  have  been 
repeatedly  construed  and  applied  by  this  court.  Stephen^ 
son  V.  Sheffield  B.  &  T.  Co.,  151  Iowa  371 ;  Waddell  v.  Bur- 
lington Basket  Co.,  159  Iowa  736 ;  Miller  v.  Cedar  Rapids  S. 
d  D.  Co.,  153  Iowa  735;  VerUn  v.  United  States  Oypsum 
Co.,  154  Iowa  723;  Woodworth  v.  Iowa  Cent.  R.  Co.,  170 
Iowa  697;  Correll  v.  Williams  d  Hunting  Co.,  173  Iowa  571 ; 
Petersen  v.  McCarthy  Imp.  Co.,  175  Iowa  85 ;  Plew  v.  Horror 
hin  d  Co.,  176  Iowa  584 ;  Winn  v.  Town  of  Anthon,  179  Iowa 
620. 

In  Correll  v.  Williams  d  Hunting  Co.,  supra,  we  said : 
'TTnder  this  statute,  the  servant  assumes  none  of  the 
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risks  referred  to  in  the  statute  that  arise  from  the  failure 
of  the  master  to  discharge  the  duties  of  a  master.  Under 
such  circumstances,  the  servant  does  not,  by  continuing  to 
work,  assume  the  risk  incident  to  such  conditions,  except 
as  hereinafter  indicated.  Under  this  statute,  the  servant 
assumes  no  risks  that  arise  from  the  master's  failure  to 
furnish  him  a  reasonably  safe  place  to  work  and  reasonably 
safe  tools  and  appliances  with  which  to  do  the  work.  The 
duty  to  furnish  these  rests  upon  the  master,  and  he  must 
discharge  them  if  he  would  escape  liability  for  injuries  re- 
sulting therefrom.  Except  where  the  law  absolutely  en- 
joins the  doing  of  a  thing  as  a  duty,  it  is  the  duty  of  the 
master  to  exercise  reasonable  care  to  see  that  the  duty  is 
performed,  and  to  furnish  the  servant  a  reasonably  safe 
place  to  work  and  reasonably  safe  appliances.  When  the 
statute  enjoins  the  doing  of  the  thing  absolutely,  the  duty 
is  imperative.  ♦  ♦  ♦  The  failure  of  the  master  to  dis- 
charge the  duty  of  a  master  rests  upon  the  master, — not 
upon  the  servant.  If,  in  the  ordinary  course  of  his  employ- 
ment, it  is  the  duty  of  the  servant  to  make  repairs  or  remedy 
defects,  he  does  not  assume  risks  due  to  the  master's  failure 
to  discharge  the  duties  of  a  master,  by  continuing  to  work 
without  making  the  repairs  himself,  unless  the  risk  of  con- 
tinuing to  work  without  doing  so  is  so  imminent  that  a 
reasonably  prudent  person  would  not  continue  in  the  work 
without  making  repairs  or  remedying  the  defects." 

The  requirements  of  the  statute  that  all  saws,  planers, 
cogs,  gearing,  belting,  shafting,  set  screws,  and  machinery 
of  every  description  therein  shall  be  properly  guarded,  is 
imperative,  and  rests  upon  the  master,  who  must  see  that 
the  duty  enjoined  upon  him  is  performed.  The  design  of 
the  legislature  evidently  was  to  provide  the  lai^est  possible 
safety  and  protection  to  employees  working  in  and  about 
dangerous  machinery.  The  duty  here  imposed  upon  the 
master  is  not  discharged  by  providing  a  guard  or  shield 

Vol.  184  I  A.— 31 
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that  may  be  installed  and  used,  or  laid  aside  at  the  whim  or 
caprice  of  an  employee.    He  must  see  that  such  machinery 
is   properly   guarded,    and   failure   to   perform    this   duty 
amounts  to  negligence.    Deceased  had  been  employed  by  de- 
fendant for  several  weeks,  and,  with  its  knowledge,  had 
habitually  operated  the  ripsaw  without  shield  or  guard. 
Deceased  was  experienced  in  the  operation  of  circular  rip- 
saws of  the  character  in  defendant's  factory,  and  doubtless 
knew  that  same  should  not  be  operated  without  being  prop- 
erly guarded ;  but  the  statute  specifically  provides  that,  not- 
withstanding he  may  have  knowledge  of  the  defect  in  the 
machinery,  he  shall  not  be  deemed  to  have  waived  the  neg- 
ligence of  the  master  "unless,  in  the  operation  of  the  ma- 
chinery, the  danger  is  so  imminent  that  a  reasonably  pru- 
dent person  would  not  have  continued  in  the  prosecution  of 
the  work."    Deceased,  therefore,  under  the  statute,  assumed 
only  such  risk  as  was  so  imminent  that  a  reasonably  pru- 
dent person  would  have  declined  to  continue  in  the  work ; 
and  the  court  properly  submitted  this  question  of  fact  to  the 
jury.    Contributory  negligence  and  assumption  of  risk  may 
co-exist,  but  thev  are  not  svnonvmous  terms.    We  have  held 
that  contributory  negligence  is  a  complete  defense  in  ac- 
tions of  this  character.    Poll  t\  Numa  Block  Coal  Co.,  149 
Iowa   104;   Verlin  v.   United  States   Oypsum   Co.,  supra; 
Stephenson  v.  Sh^^fficld  B.  d  T.  Co.,  supra;  Woodworth  t?. 
Iowa  Cent,  R,  Co.,  supra;  Correll  v.  Williams  &  Hunting 
Co.,  supra;  Wheeler  v.  Sionjp  Pav.  Brick  Co.,  1G2  Iowa  414. 
The  guard   furnished   by   defendant   was  made  by   a 
carpenter  several  years  before  the  accident,  and  it  is  claimed 
by  counsel  for  appellant  that  same  had  been  much  used, 
and  was  constantly  kept  in  a  convenient  place  ready  for 
use;  that  it  was  the  duty  of  deceased,  as  foreman  of  the 
factory,  to  place  the  same  over  the  saw;  and  that  he  was 
guilty  of  contributory  negligence  in  failing  to  do  so,  and 
in  operating  the  saw  without  its  being  properly  guarded. 
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The  legislature,  by  the  enactment  of  Section  4999-a3,  supra, 
removed  assumption  of  risk  as  a  defense  under  the  circum- 
stances therein  set  forth.  It  is  not  probable  that  the  legis- 
lature intended,  by  the  above  statute,  to  abolish  assumption 
of  risk  as  a  defense  without,  impliedly  at  least,  denying  the 
master  the  right  to  plead  facts  which,  in  the  absence  thereof, 
would  amount  thereto,  and  leave  the  master  in  a  position  to 
defeat  recovery  by  the  servant  upon  the  ground  that  he  was 
guilty  of  contributory  negligence,  unless  the  danger  of  con- 
tinuing in  the  employment  was  so  apparent  that  a  reason- 
ably prudent  i>erson  would  not  have  done  so.  To  so  hold 
would  practically  nullify  the  statute. 

Appellaut  contends  that  a  guard  was,  in  fact,  fur- 
nished, convenient  and  ready  for  use,  during  the  time  de- 
ceased was  employed  in  the  factory,  and  that  it  was  his  duty 
to  place  same  in  position,  and  that  he  was  guilty  of  con- 
tributory negligence  in  failing  to  do  so,  and  in  operating 
the  saw  without  it.  As  before  stated,  defendant  knew  that 
the  saw  was  in  daily  use  without  guard  or  shield,  and  that 
the  statute  was  being  violated  thereby.  Evidence  was  of- 
fered, tending  to  show  that  a  metal  guard,  permanently  at- 
tached, and  automatically  adjusting  itself  to  the  varying 
thicknesses  of  material  in  use,  by  means  of  springs,  was  in 
general  use  in  Marshalltown,  and  that  same,  if  used,  would 
have  been  effective  to  prev^it  injuries  of  the  kind  received 
by  deceased.  Of  course,  the  law  does  not  provide  the  kind 
of  guard  required,  nor  was  appellant  required  to  use  any 
particular  kind ;  but,  if  a  guard  could  reasonably  be  so  con- 
stmcted  and  permanently  attached  and  held  in  position  as  to 
at  all  times  guard  the  saw  and  protect  the  operator  from 
injury,  it  was  th^  duty  of  appellant  to  see  that  the  saw  was 
thus  guarded.  To  properly  guard  dangerous  machinery 
means  moije  than  the  mere  furnishing  of  a  guard,  which  the 
workman  may  install  if  he  sees  fit  to  do  so.  The  defense 
of  contributory  negligence,  under  Section  4999-a3,  based  upon 
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the  failure  of  the  employee  to  perform  a  duty  enjoined  by 
statute  upon  the  master,  is  not  available,  unless  the  danger 
to  the  employee  from  continuing  in  the  employment  is  so 
imminent  that  a  reasonably  prudent  person  would  not  do  so ; 
arid  especially  is  this  true  where  the  employer  knew  that 
dangerous  machinery,  required  by  statute  to  be  guarded,  is 
being  operated  by  the  injured  person  without  a  guard. 

The  court,  in  a  proper  instruction,  submitted  to  the 
jury  the  question  whether  the  danger  involved  in  the  opera- 
tion of  the  saw  in  question  was  so  imminent  that  a  reason- 
ably prudent  person  would  have  desisted  therefrom.  We 
cannot  say,  as  a  matter  of  law,  that  the  danger  was  so  im- 
minent that  a  reasonably  prudent  person  would  not  have 
continued  to  operate  the  saw  without  a  guard.  The  failure 
of  the  employer  to  comply  with  the  statute  requiring  the 
saw  to  be  properly  guarded,  does  not  alone  prove  that  the 
danger  of  operating  the  saw  without  proper  guard  is  nec- 
essarily so  imminent  that  a  reasonably  prudent  person 
would  not  do  so.  The  design  of  the  legislature  evidently 
was  to  enjoin  upon  employers  the  necessity  of  using  the 
greatest  reasonable  care  and  precaution  to  see  that  all  dan- 
gerous machinery  is  efficiently  guarded,  and  that  employees, 
so  far  as  it  can  reasonably  be  done,  shall  be  protected  from 
danger  in  operating,  or  working  in  and  about,  the  same. 

II.  Complaint  is  made  of  some  of  the  court's  instruc- 
tions, and  of  its  failure  to  fully  instruct  upon  some  of  the 
material  questions  involved;  but,  after  a  careful  examina- 
tion thereof,  we  reach  the  conclusion  that  no  prejudicial 
error  was  committed  by  the  court  in  this  respect. 

Among  other  matters  complained  of  is  the  submission 
to  the  jury  of  the  question  of  the  sufficiency  of  the  guard 
furnished.    It  is  contended  that  tl^e  instruction  here  given 

is  not  founded  upon   any  issue  tendered. 
8.  teial:  OTb-        The  allegations  of  plaintiflPs  petition  were 

SSuS*^^  *^^*  ^^^  ^^^  ^^^  ^^^  guarded  as  required 

and  provided  by  law.     PlaintifPs  evidence 
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was  to  the  effect  that  the  machinery  was  wholly  unguarded. 
It  was  elicited,  however,  upon  cross-examination,  that  the 
guard  above  referred  to  was  kept  in  the  immediate  vicinity 
of  the  saw.  In  defense,  appellants  undertook  to  show  that 
the  guard  furnished,  but  not  used,  was  wholly  adequate,  and 
fully  complied  \^ith  the  requirements  of  the  statute;  where- 
upon, plaintiff  offered  evidence  for  the  purpose  of  showing 
that  the  guard  did  not  comply  with  the  statute. 

We  see  no  impropriety  in  the  admission  of  this  testi- 
mony, or  in  the  submission  of  this  question  to  the  jury,  and 
do  not  perceive  wherein  appellants  could  have  been  preju- 
diced thereby,  at  least  in  view  of  the  conclusion  reached  in 
the  preceding  paragraph  of  this  opinion. 

Other  exceptions  relate  to  the  admission  and  exclusion 
of  offered  testimony.  No  prejudicial  error  was  committed 
by  the  court  in  this  respect.  Other  questions  suggested,  but 
not  argued,  need  not  be  separately  considered  by  the  court. 
Since  we  find  no  reversible  error  in  the  record,  the  judg- 
ment of  the  lower  court  is — Affirmed. 

Preston,  C.  J.,  Ladd,  Evans,  Salingbr,  and  Stbvbns, 
JJ.,  concur. 


J.  W.  OvBRSTRBBT,  Appellant,  v.  New  Nonpareil  Company 

et  al.,  Appellees. 

ACTIONS:      Misjoinder — ^Waiver.      Answering    causes    of    actions 
1,8  which  are  improperly  joined  works  a  waiver  of  the  misjoinder. 
(Sec.  3548,  Code,  1897.) 

PABTIES:    Defendants — ^Libel.    The  composer  and  the  publisher  of 

2  a  libel  may  be  joined  in  the  same  action,  and  especially  so  when 
there  is  a  charge  of  conspiracy  to  compose  and  publish. 

PLBADING:     Issue,   Proof,   and   Variance — Joint   Tort — Judgment. 

3  Allegations  of  a  joint  tort  will  support  a  judgment  for  damages 
against  one  and  dismissal  as  to  another.  So  held  as  to  libel. 
(See  Sees.  3599,  3639,  Code,  1897.) 

Note:  See  Tocum  v.  Huated,  167  N.  W.  663. 


I 
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LIBEL  AND  8LANDSB):    Libels  Per  Se — ^Indirectness  of  Language. 

4  It  ie  libelous  per  se  to  publish  of  an  employee  that  he  was  dis- 
loyal, untrustworthy,  a  hypocrite,  and  a  traitor,  even  though 
such  charge  is  clothed  in  the  garb  of  indirectness  of  language 
as  to  the  one  assailed,  when,  from  the  entire  publication,  the 
Jury  might  reasonably  infer  that  such  employee  was  the  person 
intended. 

LIBEL  AND  SLAin>EB:     Evidence— Understanding  of  Publication 

5  — Witnesses — Competency.  A  witness  who  has  read  a  libelous 
publication  may  testify  that  he  understood  the  article  to  refer 
to  a  certain  person,  proiHded  he  first  qualifies  hy  showing  a 
knowledge  of  facts  or  ciivumstances  which  gave  the  v>ords  of 
the  publication  a  special  meaning  to  him. 

LIBEL    AND    SLANDER:      Evidence— Acts    of    Agent— Authority. 

6  Acts  of  an  agent  or  employee  of  a  corporation  defendant,  in  in- 
stigating or  preparing  the  libel,  are  properly  excluded,  In  the 
absence  of  any  proof  of  authority  in  the  agent  or  employee  to 
act  for  the  corporation  in  such  a  matter. 

LIBEL  AND  SLANDER:     Evidence — ^Failure  to  Connect  with  De- 

7  fendant.  Evidence  that  a  libel  was  tendered  for  publication  in 
neswpapers  other  than  the  one  in  which  it  was  actually  pub- 
lished. Tvith  no  showing  that  the  tender  was  hy  the  defendant, 
is  properly  excluded. 

ACTIONS:    Misjoinder — Waiver. 
1.8 

Appeal  from  Pottawattamie  District  Court, — J.  B.  Rocka- 

FELLOW,  Judge. 

May  13,  1918. 

Rehearing  Denied  September  30,  1918. 

Action  for  damages  consequent  upon  the  publication 
of  an  alleged  libel  resulted  in  a  directed  verdict  and  judg- 
ment thereon.     The  plaintiff  appeals. — Reversed. 

Thomas  Q.  Harrison,  for  appellant. 

Tinley,  Mitchell,  Pryor  <t  Ross,  and  Saunders  d  Stuart^ 
for  appellees. 

Ladd,  J. — There  was  published  in  The  Evening  Non- 
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pareil,  a  daily  newspaper  of  general  circulation,  published 
bv  the  defendant  New  Nonpareil  Company,  January  6,  1915, 
the  following : 

"A  New  Magazine  Issued  to  the  Banking  Fraternity. 
(Below  is  a  reproduction  of  the  January  title  page.) 

The  Live  Wire 


A  busy  paper  Published  By  Published 

for  The  Charles  E.  Walters        every  little 

Busv  Readers  Company.  while. 


Vol,  1  Council  Blupps,  Ia.,  Jan.,  1915.  No.  1 

Such  is  Life. 

"Oftentimes  many  of  us  encounter  disloyalty  and 
treachery  coming  from  a  close  personal  friend.  Tt  always 
hnrts  our  pride  and  our  feelings,  but  we  turn  the  page  and 
forget  it,  because  life  is  too  short  to  spend  in  grieving.  How- 
ever, when  a  trusted  employee  who  may  also  be  a  personal 
friend,  or  anyone  employed  in  a  confidential  capacity,  be- 
comes a  traitor,  which  often  happens,  through  jealousy  or 
possibly  because  it  is  in  the  blood,  then  that  man  becomes 
a  dangerous  element — a  wolf  in  sheep's  clothing,  and  must 
be  dealt  with  accordingly  for  the  protection  of  mankind. 
Such  a  man  is  often  discharged  but  in  some  cases  the  more 
charitable  employer  will  allow  ~him  to  resign.  Isn't  it  a 
fact  when  each  of  us  look  back  over  a  period  and  recall  the 
many  similar  cases  of  which  we  have  personal  knowledge, 
that  in  almost  every  case  the  man  who  went  wrong  was 
eiven  reallv  too  much  leewav.  Whenever  we  hear  of  a  case 
of  that  kind  the  following  motto  of  our  friend  Elbert  Hub- 
bard  is  always  suggested  to  the  mind : 
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"  *If  you  work  for  a  man,  in  Heaven's  name  work  for 
him.  If  he  pays  wages  that  supply  you  your  bread  and 
butter,  work  for  him ;  speak  well  of  him,  think  well- of  him, 
stand  by  him,  and  stand  by  the  institution  he  represents.  I 
think  if  I  worked  for  a  man  I  would  work  for  him.  I  woujd 
not  work  for  him  a  part  of  his  time,  but  all  of  his  time;  I 
would  give  an  undivided  service  or  none.  If  put  to  a  pinch 
an  ounce  of  loyalty  is  worth  a  pound  of  cleverness.  If  you 
must  vilify,  condemn  and  eternally  disparage,  why,  resign 
your  position  and  when  you  are  outside,  damn  to  your 
heart's  content.  But,  I  pray  you,  so  long  as  you  are  a  part 
of  an  institution,  do  not  condemn  it.  Not  that  you  will  in- 
jure the  institution — not  that — ^but  when  you  disparage  that 
concern  of  which  you  are  a  part,  you  disparage  yourself.* " 

Resignation  Accepted. 

"At  a  recent  meeting  of  the  directors  of  the  Chas.  E. 
Walters  Company,  the  resignation  of  J.  W.  Overstreet,  for- 
merly Assistant  Secretary,  was  read  and  accepted.  This 
will  serve  to  notify  the  banking  fraternity  that  he  is-  no 
longer  connected  with  this  company.  Mr.  H.  H.  Byers,  who 
has  been  with  the  company  for  some  time,  has  been  selected 
to  fill  the  vacancy  and  we  take  great  pleasure  in  announc- 
ing that  Mr.  Byers  will  give  his  entire  attention  to  the 
management  of  our  Bank  OflScers  and  Clerks'  department- 


Fully  Equipped. 

"Launched  upon  the  broad  sea  of  commerce  our  veasel 
is  modemly  rigged  and  equipped — our  flags  are  at  full  mast 
all  the  time  and  we  are  connected  up  with  the  'Live  Wire,* 
and  as  our  pilot  has  instructions  to  avoid  the  turbulent 
seas  of  discord  our  voyage  must  of  necessity  be  a  pleaaant 
one,  not  only  for  ourselves,  but  for  our  friends  who  seek 
passage  with  us.    We  have  nothing  to  offer  but  first  class 
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passage,  with  unlimited  capacity,  and  our  rates  are  not 
controlled  by  any  syndicate.  We  stop  to  take  on  and  to  let 
off  passengers  everywhere  and  the  word  is  ^masters'  of  the 
situation."  , 

This  is  followed  by  four  or  five  short  paragraphs,  re- 
lating more  or  less  to  the  business  of  The  Charles  E.  Wal 
tere  Company.  This  is  alleged  to  have  been  composed  by 
and  published  at  the  instance  of  the  Charles  E.  Walters 
Company,  and  the  petition  alleged  that  plaintiff  was,  and 
had  be^n  for  some  time,  a  resident  of  Council  Bluffs,  and, 
''up  to  about  the  first  day  of  January,  1915,  was  the  assist- 
ant secretary  of  the  defendant,  The  Charles  E.  Walters 
Company,  in  the  city  of  Council  Bluffs,  Iowa,  and  since  the 
first  day  of  January,  1915,  has  been  engaged  in  the  buying 
and  selling  of  banks  as  a  member  of  the  firm  of  Rhodes  Over- 
street  Company,  in  Omaha,  Nebr. ;"  that  defendants  and 
each  of  them,  in  publishing  said  article,  intended  to  and  did 
charge  plaintiff  with  having  committed  an  indictable  mis- 
demeanor, intended  to  and  "did  thereby  deprive  the  plaintiff 
of  the  benefits  of  public  confidence  and  social  intercourse; 
and  that  they  and  each  of  them  did,  by  said  article  so  pub- 
lished, expose  him  to  contempt  and  public  ridicule,  and 
intended  to  and  did  provoke  him  to  wrath.  Intended  to  and 
did  injure  and  wrong  him  in  his  said  vocation,  calling,  and 
business,  as  a  private  banker,  engaged  in  the  buying  and 
selling  of  banks  and  bank  stock,  by  charging  plaintiff  with 
being  a  traitor  to  his  employer,  a  contemptible  person,  dis- 
honest, and  undeserving  of  confidence;  and  that  the  several 
statements  in  said  article  were  scandalous,  malicious,  and 
defamatory;  and  that  the  same  were  so  published  of  and 
concerning  this  plaintiff  by  the  defendants  and  each  of  them, 
maliciously  and  with  the  express  intent  and  purpose  upon 
the  part  of  defendants  and  each  of  them  of  injuring  this 
plaintiff  in  his  good  name  and  standing  in  this  community 
where  he  resides,  and  also  in  Omaha,  Nebraska,  Douglas 
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County,  where  he  was  and  is  engaged  in  the  business  of  the 
buying  and  selling  of  banks  and  bank  stock,  as  before 
stated ;  and  with  such  intent  and  purpose." 

Defendant  Charles  E.  Walters  Company  denied  tjie 
publication ;  but,  if  it  was  published,  averred  g(5od  faith,  in 
that  the  publication  was  for  justifiable  ends;  denied  that 
it  was  false,  scandalous,  malicious,  or  defamatory;  and 
averred  that  the  statements  thereiil  were  true.  The  defend- 
ant New  Nonpareil  Company  admitted  the  publication  of 
the  new^spaper,  as  alleged,  and  that  it  had  a  wide  circula- 
tion in  the  state  of  Iowa,  and  ^*to  some  extent  in  and 
through  several  states  bordering  thereon;"  denied  publica- 
tion of  the  article  as  the  same  appears  in  the  pleadings,  and 
that  it  was  false,  scandalous,  malicious,  or  defamatory ;  and 
alleged  that  a  somewhat  similar  article  was  published  by  it 
at  about  the  time  alleged,  that  it  was  received  as  advertis- 
ing matter,  in  due  course  of  business,  and  as  such  published 
by  this  defendant  without  malice,  that  plaintiff  was  not 
known  to  anyone  in  its  employment,  and  it  was  not  aw^are 
that  said  article  had  reference  to  plaintiff. 

The  second  count  was  substantially  the  same,  except 

m 

that  the  publication  is  said  to  have  been  made  in  the  morn- 
ing of  the  following  day.  An  amendment  was  filed,  alleg- 
ing that  the  article  was  false;  that  defendants  so  knew; 
that  same  was  published  maliciously;  and  that  persons  read- 
ing said  article  understood  it  to  refer  to  plaintiff,  and  de- 
fendants so  intended.  T^ater  on,  plaintiff  filed  another 
amendment,  asserting  that  plaintiff  was  caused  physical 
pain,  anguish,  humiliation,  chagrin,  and  disgrace,  to  his 
damage  in  the  sum  of  |1,000. 

The  third  amendment  alleged  that  the  Charles  E.  Wal- 
ters Company,  prior  to  January  0,  1915,  maliciously  pub- 
lished and  sent  through  mails  the  article,  in  pamphlet  form, 
to  banks  and  bankers  in  Iowa  and  the  central  and  western 
states.    The  fourth  amendment  withdrew  the  portion  of  the 
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third  amendment  not  above  referred  to,  and,  in  lieu  thereof, 
allied  that  defendants  conspired  to  injure  plaintiff,  as 
aforesaid,  by  bo  publishing  and  distributing  said  pamphlet, 
with  purpose  as  stated. 

I.  It  is  to  be  observed  that  conspiracy  is  charged  only 
in  publishing  the  article  in  pamphlet  form  and  distribut- 
ing it  among  bankers.  No  evidence  was  adduced  tending  to 
prove  conspiracy  or  the  publication  of  such  pamphlet ;  and, 
at  the  close  of  the  evidence,  on  motion  of  defendants,  the 
issues  with  reference  to  publishing  any  pamphlet  were  with- 
drawn from  the  jury,  and  need  be  given  no  further  consid- 
eration. 

II.  Some  question  is  raised  as  to  whether  there  was 
a  misjoinder  of  causes  of  action.  No  motion  was  made  to 
strike  from  the  petition,  or  the  petition  as  amended,  any 

cause  improperly  joined,  as  exacted  by  Sec- 

1.  Acnon:  ails-     tion  3547  of  the  Code;  and  therefore,  all  ob- 
wSrer.'  jectious  ou  that  ground  were  waived.    Sec- 
tion 3348,  Code.    McDonald  v.  Second  Nat, 

Banky  106  Iowa  517 ;  Hendron  v.  Kinner,  110  Iowa  544. 

And  there  is  no  ground  for  saying  there  is  a  defect  of 
parties.    The  charge  is  that  the  New  Nonpareil  Company 
published  a  libelous  article,  and  that  The  Charles  E.  Wal- 
ters Company  composed  the  same,  and  pro- 

2.  pabtim:  «e-      cured  the  New  Nonpareil  Company  to  pub- 
MbeL  lish  it,  or  that  the  two  conspired  so  to  do, 

and  did  publish  the  same.  The  wrong  al- 
I^^  is  the  publication  of  a  particular  article;  and  the  sub- 
stance of  the  charge  is  that  both  defendants  are  responsible 
therefor,  either  because  of  the  publication  of  the  article  in 
carrying  out  an  alleged  conspiracy  between  them,  or  for  that 
each  participated  in  the  wrong  dona  The  situation  is  not 
like  that  of  joining  defendants  in  an  action  for  slander, 
where  their  utterances  are  distinct  and  separate ;  for  there 
the  torts  are  distinct,  and  the  remedy  could  apply  only  in 
the  separate  appraisal  of  damages  consequent  upon  each. 
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The  authorities  are  uniform  in  holding  that  this  may  not 
be  done.  Hinkle  v.  Davenport,  38  Iowa  356;  CogsweU  v. 
Murphy,  46  Iowa  44 ;  Port  d  Baldtoin  v.  Yaw,  46  Iowa  323. 
Here,  the  petition  merely  alleged  a  joint  tort;  and,  if 
a  case  was  made  out  against  the  other,  or  if  verdict  be  for 
one  defendant  and  against  the  other,  judgment  may  be 

entered  against  the  one,  and  the  petition 

8.  PioADno :  dismissed  as  to  the  other.    Bostoell  d  Tobin 

aiid%arianoe:     ^^  Ontes,  56  Iowa  143;  Pearse  v.  Balm,  152 

Joint  tort:  ' 

ndgment  lowa  422;  Oagle  v.  Besser,  162  Iowa  227, 

229 ;  Lull  v.  Anamosa  Nat.  Bank,  110  Iowa 

537.     See  Yocum  v.  Husted,  decided  December  14,  1918. 

Young  v.  Oormley,  119  Iowa  546,  647,  is  quite  in  point : 

'^Appellants  insist  that,  as  conspiracy  was  alleged,  no 
recovery  could  be  had  unless  this  were  proven.  Were  the 
wrong  alleged  actionable  only  because  of  an  unlawful  com- 
bination of  several  persons,  the  position  would  probably  be 
sound.  Jenner  v.  Carson,  111  Ind.  522  (13  N.  E.  44) ;  Col- 
lins V.  Cronin,  117  Pa.  35  (11  Atl.  869).  But  where  the  tort 
may  have  been  committed  by  one  or  more,  independent  of 
any  conspiracy,  that  allegation  is  of  no  consequence,  so  far 
as  the  cause  of  action  is  concerned.  Damage  id  then  the 
gist  of  the  action,  and  not  conspiracy.  In  order  to  recover 
against  all  defendants,  it  is  necessary  to  prove  a  combina- 
tion or  joint  act  of  all.  For  this  purpose,  proof  of  con- 
spiracy may  become  essential.  But  if  it  turn  out  that  but 
one  was  concerned,  recovery  may  be  had  against  that  one, 
the  same  as  though  he  had  been  sued  alone.  If  more  than 
one  jointly  do  the  wrong,  like  recovery  may  be  had,  though 
conspiracy  had  not  been  established.  In  other  words,  the 
allegation  of  conspiracy  in  such  cases  is  mere  matter  of  in- 
ducement and  evidence,  the  injury  and  damages  being  the 
gravamen  of  the  action." 

There  was  no  misjoinder  of  parties;  and  defendantR^ 
by  failing  to  raise  the  question  by  motion  before  answer, 
wftive  the  alleged  misjoinder  of  causes  of  action. 
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III.  Was  the  article  of  a  character  "tending  to  pro- 
voke him  [plaintiff]  to  wrath  or  expose' him  to  public  hatred, 
contempt  or  ridicule,  or  to  deprive  him  of  the  benefits  of 

public  confidence  and  social  intercourse?" 
^'  ammn^  Section  5086,  Code.    If  so,  then  it  must  be 

indin^iieM  it     denounced  as  libelous. 

The  article  alludes  to  the  employee  con- 
templated as  a  possible  friend,  or  employed  in  a  confiden- 
tial capacity,  and  characterizes  him  as  disloyal,  treacherous, 
a  traitor,  a  hypocrite;  and  intimates  that,  though  he  might 
have  been  discharged,  he  was,  in  charity,  permitted  to  re- 
sign.   From  the  use  of  the  words  "many  of  us,"  "each  of 
us,"  and  "we,"  the  fair  inference  is  that  the  purported  pub- 
lisher, Charles  E.  Walters  Company,  had  gone  through  the 
experience  described.    Indeed,  it  all  but  said  so,  in  the 
qnestion,  "Isn't  it  a  fact,  when  each  of  us  look  back  over 
a  period  and  recall  the  many  similar  cases  of  which  we 
have  personal  knowledge,  that,  in  almost  every  case,  the 
man  who  went  wrong  was  given  really  too  much  leeway?" 
Then  the  reference  to  the  excerpt  from  Hubbard.    Follow- 
ing, with  but  four  "ems"  intervening,  and  under  "Resigna- 
tion Accepted,"  is  the  recital  of  the  resignation  of  plaintiff 
and  its  acceptance.     It  connects  perfectly  with  what  pre- 
cedes ;  for  that  suggested  a  confidential  relation,  and  plain- 
tiff is  said  to^have  been  assistant  secretary;  it  suggested 
that  the  employee  might  be  allowed  to  resign,  his  resigna- 
tion is  announced,  and  said  to  have  been  accepted;  it  sug- 
gested that  he  was  trusted,  and  he  must  have  been,  if  made 
assistant  secretary.    Moreover,  the  separation  by  the  "ems" 
no  more  than  indicated  a  subdivision  of  the  same  subject- 
matter,  under  a  different  headline,  and  ordinarily  would 
be  r^arded  as  a  subdivision  of  the  same  article.    A  person 
reading  the  entire  matter  said  to  have  been  taken  from  the 
"Live  Wire"  might  connect  the  discussion  to  and  reason- 
ably infer  that  it  referred  to  J.  W.  Overstreet,  who  is  said 


494  OvERSTREET  V.  New  NoNi»ARBiL  Co.    [184  lowa 

to  have  resigned,  and  the  acceptance  of  whose  resignation 
by  the  directors  is  ostentatiously  announced.  We  entertain 
no  doubt  that  there  was  room  for  the  jury  to  find  that 
what  was  said  in  the  article  quoted  was  intended  to  be  ap- 
plied to  plaintiff;  and  if  so,  there  can  be  no  doubt  of  its 
libelous  character.  Surely,  to  denounce  an  employee  as  dis- 
loyal, untrustworthy,  a  hypocrite  and  traitor  in  his  em- 
ployment, would  constitute,  if  published,  libel,  within  the 
definition  of  Section  5086  of  the  Code.  In  ascertaining  the 
thought  intended  to  be  conveyed,  the  situation  of  the  parties 
may  well  be  considered.  Shortly  before,  the  plaintiff  had 
withdrawn  from  The  Charles  E.  Walters  Company,  and  had 
connected  himself  with  a  company  engaged  in  the  same 
business  in  Omaha,  Nebraska;  and  the  jury  might  have 
found,  in  view  of  the  characterization  and  the  notification 
to  bankers  that  he  was  no  longer  connected  with  The 
Charles  E.  Walters  Company,  that  the  latter  resented  his 
engagement  in  business  so  near  by,  and,  under  the  guise  of 
a  general  discussion,  intended  to  characterize  him  as  ap- 
pears in  such  article.  The  characterization  of  a  person  by 
insinuation,  allusion,  imputation,  or  irony  may  be  quite 
as  certain  and  effective  as  though  directly  applied.  Hughes 
V.  Samuels  Bros.,  179  Iowa  1077;  Codner  v.  Central. C.  R, 
Agency,  180  Iowa  188 ;  Turner  v,  Brien,  184  Iowa  320,  and 
cases  therein  cited.  The  thought  conveyed,  rather  than  the 
particular  language  employed,  is  the  test;  and,  in  the  case 
at  bar,  if  the  jury  should  find  that  plaintiff  was  intended, 
there  is  no  escape  from  the  conclusion  that  the  article  con- 
stituted a  libel  per  se. 

IV.  One  Boyer  testified  to  a  residence  of  27  years  in 
Council  Bluffs;  that  he  was  a  printer,  engaged  as  foreman 
of  the  mechanical  department  of  the  World  Herald,  a  news- 
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paper  published  in  Omaha,  Nebraska,  and 
had  taken  the  Nonpareil  fifr  20  years,  and 
read  the  articles.    This  question  was  asked : 
"I  want  to  call  your  attention  first  to 
the  part  of  the  article  beginning  with  the 
title  ^Such  is  Life,'  and  refer  to  the  sub- 
heading ^Resignation  Accepted,'  and  ask  you,  at  the  time 
you  say  you  read  it,  to  whom  that  referred,  if  anybody,  in 
your  judgment?'' 

An  objection  as  incompetent,  immaterial,  and  irrele- 
vant, and  one  of  the  ultimate  facts  to  be  determined  by  the 
jury,  and  calling  for  a  conclusion,  was  sustained.  There 
was  no  error.  The  witness  was  not  shown  to  be  possessed 
of  any  special  knowledge  of  the  parties,  relationship,  or 
situation  qualifying  him  to  speak,  save  from  an  examina- 
tion of  the  article.  To  warrant  the  reception  of  evidence  of 
this  character,  it  must  be  "first  shown  that  some  circum- 
stance was  known  to  him  [the  witness]  which  reasonably 
gave  the  words  a  special  meaning."  3  Wigmore  on  Evi- 
dence, Section  1971.  Without  such  qualification,  a  person 
would  be  in  no  better  situation  to  pass  on  the  question  than 
other  readers,  or  any  juror.  In  other  words,  he  necessarily 
obtains  the  defamatory  information,  if  such  it  be,  as  others 
of  the  community,  rather  than  as  readers  with  special  fa- 
cilities for  understanding  what  is  said.  Even  though  the 
language  be  conceded  to  be  somewhat  uncertain  or  ambigu- 
ous as  to  who  was  intended,  neither  this  witness  nor  oth- 
ers called  was  shown  to  be  aware  of  anything  which,  would 
better  enable  them  than  other  readers  to  say  whether  plain- 
tiff was  intended.  See  Knapp  v.  Fuller,  55  Vt.  311  (45  Am. 
Rep.  618).  To  justify  the  reception  of  what  a  witness  un- 
derstood from  reading,  he  must  first  show  knowledge  of 
explanatory  facts  or  circumstances  tending  to  qualify  him 
to  speak  on  the  subject.  Anderson  v.  Hart,  68  Iowa  400, 
401 ;  Quinn  v.  Prudential  Life  Ins,  Co.,  116  Iowa  522;  Tomp- 
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kina  V.  Wisener,  1  Sneed  (Tenn.)  458;  Ohdatovich  v.  Han- 
chett,  96  Fed.  681 ;  Smart  v,  Blanchard,  42  N.  H.  137 ;  Rus- 
sell V.  Kelly,  44  Cal.  641 ;  Heame  v.  De  Young,  119  Cal.  670 
(52  Pac.  150).  See  State  v.  Mason,  26  Ore.  273  (26  L.  B.  A. 
779).  Otherwise,  he  merely  expresses  an  opinion  based  on 
evidence  on  which  the  jury's  finding  must  rest,  and  passes 
on  the  ultimate  issue  to  be  decided ;  and  this  is  not  permis- 
sible.   The  objection  was  rightly  sustained. 

V.  One  Beadle,  who  had  been  employed  by  The 
Charles  E.  Walters  Company  prior  to  March,  1915,  testified 
that  "the  advertising  man  of  the  Nonpareil"  was  in  the 

private  office  of  B.  W.  Walters,  secretary 
6.  T-«FTr  AKD  ^^  ^^^  .company,  at  least  twice;  and  that, 

Snce?\cts^of     after  the  advertising  man  had  gone,  said 
thorttj.    '  Walters  came  to  the  main  office. 

"Q.  What,  if  any,  remarks  did  he  make 
at  that  time  in  reference  to  the  publication  of  Exhibit  3 
of  the  Live  Wire  in  this  case,  and  Mr.  Overstreet  in  particu- 
lar, in  the  Nonpareil?" 

An  objection  as  incompetent,  immaterial,  and  irrele- 
vant and  not  binding,  was  sustained.  The  witness  was  not 
permitted  to  testify  how  long  the  call  of  the  advertisiiig 
man  was  prior  to  the  publication,  nor  the  conversation  as 
to  what  he  came  for.  The  witness  then  testified  that  E.  W. 
Walters  was  responsible  for  getting  "the  stuflf"  in  the  arti- 
cle together;  that  Byers  wrote  some. 

"In  the  article  'Such  is  Life*  is  copied  from  Fra.  R. 
W.  Walters  did  the  work.  E.  W.  Walters  wrote  the  article 
beginning  with  the  line  'Eesignation  Accepted,'  and  the 
article  following.  •  •  •  I  do  not  know  the  name  of  the 
advertising  man  of  the  Nonpareil, — ^he  was  a  tall,  slender 
fellow.  Q.  Did  you  hear  any  conversation  at  all  between 
Balph  Walters  and  this  advertising  man  while  he  was  there, 
in  regard  to  this  article, — the  publication  of  the  same  in  the 
Nonpareil?" 
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An  objection  as  immaterial,  irrelevant,  and  incompe- 
tent, no  sufficient  foundation  and  hearsay,  was  sustained; 
and  thereupon,  all  the  evidence  subsequent  to  the  ruling  on 
the  first  question  above  was  stricken. 

It  will  be  observed  that,  previous  to  the  first  quoted 
question,  R  W.  Walters  had  been  shown  merely  to  have  been 
secretary  of  the  company.  It  might  not  be  inferred,  that  he 
had  charge  of  its  advertising  department,  or  was  author- 
ized to  speak  for  the  company  with  reference  thereto.  On 
this  ground,  tl^e  ruling  was  rightly  sustained. 

Thereafter,  the  witness  swore  to  Walters'  connection 
with  the  preparation  of  the  article,  but  nothing  was  added 
with  reference  to  his  authority  to  act  for  the  defendant; 
and,  on  the  ground  of  absence  of  authority,  the  objection 
to  the  ruling  may  be  sustained.  Of  course,  a  ruling  the 
other  way  would  not  have  been  erroneous;  for  the  order 
of  the  introduction  of  evidence  is  so  largely  a  matter  of  dis- 
cretion that  the  trial  court  might  have  received  the  evidence 
and  admitted  evidence  of  authority  later  on.  Roemer  v, 
Jacob  Schmidt  Brewing  Co.,  132  Minn.  399  (1916E,  L.  R.  A. 
[N.  8.]  771),  relied  on  by  appellant,  is  not  inconsistent  with 
this  conclusion. 

VI.  The  business  manager  in  Council  Bluffs  of  the 
World  Herald,  heretofore  mentioned,  swore  to  reading  the 
article  in  the  Nonpareil,  and  was  asked  whether  the  article 

had  previously  been  offered  to  his  depart- 
^-  5f"5L-i**  ^      ment  for  publication;  and,  on  objection  as 


dence:  failure     incompetent,  irrelevant,  and  immaterial,  an- 
te connect  ir  y  7  7 

J^^^  swer  was  excluded.    The  ruling  may  be  ap- 

proved, on  the  ground  that  the  inquiry  does 
not  purport  to  connect  the  suggested  tender  of  the  article 
with  either  of  defendants. 

VII.  The  evidence  in  connection  with  admissions 
proved  publication  by  the  New,  Nonpareil  Company,  and  its 
motion  to  direct  a  verdict  in  its  favor  ought  to  have  been 

Vol.  184  lA.— «2 
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overruled.    The  grounds  of  this  motion  were 

8.  actions:  mis-    that  there  was  a  misjoinder  of  causes  of 

waiver.'  action  and  also  of  parties,  and  that  the  arti> 

ele  was  not  libelous  pa^  se.  As  pointed  out, 
none  of  these  grounds  was  good.  As  to  whether  -the  other 
defendant  pi'ocured  the  publication  of  the  article,  the  evi- 
dence is  somewhat  doubtful ;  but,  upon  its  consideration,  in 
view  of  the  situation,  we  are  inclined  to  remand  the  cause 
as  to  both  defendants  for  another  trial. — Reversed. 

Prbston,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Ruth  Pace,  Appellant,  v.  Appanoose  County,  Appellee. 

MA8TEB  AND  SEBVANT:     Findinfirs  \>y  Industrial  Commissioner. 

1  A  finding  by  the  Industrial  Commissioner  that  an  employee  was 
or  was  not  "in  the  course  of  his  employment,"  or  that  the  in- 
jury did  or  did  not  arise  "out  of"  the  employment,  is  conclusive 
in  those  cases  where  the  testimony  is  (a)  conflicting,  or  (b)  not 

•conflicting,  but  subject  to  different  inferences. 

MASTER  AND  SEBVANT:     Injuries  Which  Arise  <*Out  Of*  Sm- 

2  ployment.  An  injury  arises  '*out  of  an  employment  when  it  is 
in  some  sense  due  to  the  employment — when  it  results  from  a 
risk  reasonably  incident  to  the  employment. 

PRINCIPLE  APPLIED:     See  No.  4. 

MASTER  AND  SERVANT:     **In  the  Course  of  Employment."     An 

3  employee  is  "in  the  course  of  his  employmenV*  when  he  is  at  a 
place  called  for  by  his  contract  of  service,  is  there  for  the  pur- 
pose of  performing  such  service,  and  is  doing  something  which 
is  necessarily  connected  with  and  is  a  part  of  said  service,  in 
the  sense  that  both  the  master  and  the  employee  knows  It  must 
be  done  before  the  employee  can  enter  upon  the  actual  per- 
formance of  said  service. 

PRINCIPLE  APPLIED:     See  No.  A. 

MASTER  AND  SERVANT:     When  One  is  "Contractor"  and  Not 

4  * 'Employee."  A  contract  for  services  creates  the  relation  of 
contractor  and  employer,  and  not  the  relation  of  employee  and 
employer,  when,  in  its  essential  features,  the  employer  retains  no 
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control  over  the  details  of  the  work,  but  only  over  the  results. 
It  follows  that  the  retention  by  the  employer  of  some  control 
over  the  one  doing  the  work  does  not  necessarily  render  the 
latter  an  "employee." 

PRINCIPLE  APPLIED:  Deceased  agreed  to  furnish  to  a 
county,  for  use  in  road  ^ork  and  during  the  working  season, 
an  engine  and  himself  or  another  in  his  stead  to  operate  it  and 
also  agreed  to  furnish  a  team  and  wagon  and  a  man  to  do  nec- 
essary hauling  in  connection  with  the  engine.  The  essential 
work  to  be  done  by  deceased  was  to  haul  the  grader,  and  to 
grive  full  satisfaction  in  so  doing.  The  county  furnisbed  its 
own  grader  and  its  own  employee  to  operate  it  The  only  con- 
trol which  the  county  retained  over  deceased  or  over  those  em- 
ployed by  deceased  was  that  the  man  operating  the  grader  told 
deceased  or  his  employee  where  to  run  the  engine  while  it  was 
actually  hauling  the  grader.  Deceased  was  to  receive  the  lump 
sum  of  $14  per  day.  Deceased  sometimes  operated  the  engine, 
and  sometimes  his  employee  operated  it.  Deceased  had  two  en- 
dues. On  one  occasion,  deceased's  employees  were  hauling  the 
grader  with  the  small  engine,*  while  deceased  was  making  neces- 
sary repairs  on  the  larger  engine.  After  the  repairs  were  fin- 
ished, deceased  took  the  engine  from  his  home  (which  was 
some  miles  from  the  place  where  the  road  work  wa^  being 
done)  to  the  east  end  of  a  bridge,  to  which  the  road  work  had 
been  finished.  The  grader  had  been  left  at  a  point  over  a  mile 
west  of  said  bridge.  After  the  repaired  engine  had  arrived  at 
the  bridge,  the  deceased  took  it,  and  started  across  the  bridge, 
intending  to  go  to  the  grader,  a  mile  west,  and  attach  the  en- 
'  gine  thereto,  and  continue  the  grading  at  that  point.  The 
bridge  gave  way  under  the  weight  of  the  engine,  and  deceased 
was  killed.    Held: 

1.  Deceased  was,  at  the  time,  "in  the  course  of  his  employ- 
ment," and  his  death  arose  "out  of*  his  employment. 

2.  But  deceased  was  an  independent  contractor,  and  not  with- 
in the  benefits  of  the  \>orkmen's  Compensation  Act 

Appeal  from  Appanoose  District  Court, — ^F.  M.  Hunter^ 

Judge. 

September  30,  1918. 

An  appeal  was  taken  to  the  district  court  by  the  claim- 
ant, as  widow  of  decedent,  from  the  dismissal  of  her  claim 
by  the  Iowa  Industrial  Commissioner,  reversing  the  award 
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of  the  committee  of  arbitration.  On  hearing,  the  decision 
of  the  commissioner  was  affirmed,  without  prejudice  to  an 
action  by  the  administrator  of  decedent's  estate  against 
the  county.    The  claimant  appeals. — Affirmed. 

• 

Wilson  d  Smith,  for  appellant. 

G,  A.  HodgmmUy  M.  H.  Cohen,  and  H.  S.  Oreenleaf,  for 
appellee. 

Ladd^  J. — I.    A  bridge  in  Appanoose  County  collapsed, 
■  and  John  P.  Pace,  who  was  driving  an  engine  over  it,  was 
killed.    This  occurred  on  July  9,  1914.    He  had  entered  into 
an  agreement  with  that  county,  April  15th  preceding: 

"That,  for  the  consideration  of  f  14  per  day  for  each  and 
every  day's  work  on  the  public  highway  of  Appanoose  Coun- 
ty, Iowa,  the  party  of  the  first  part  employs  the  said  second 

party  with  his  team  and  engine  and  use 

1.  MAsm  AXD       one  county  grader  on  the  county  highway 

SnSJm  by  for  the  working  season;  and  the  said  sec- 

CommigBioner.      ond  party  agrees  to  do  said  work  and  also 

to  furnish  his  team  and  engine  for  the  above 
amount  stated,  and  further  agrees  to  give  entire  satisfac- 
tion to  said  first  party,  said  first  party  agreeing  to  furnish 
gasoline  for  the  engine.  Second  party  is  to  furnish  one 
man  with  team,  ten  hours  be  considered  a  day's  work." 

Fairly  construed,  this  was  a  written  employment  of 
Pace,  with  engine,  man,  and  team,  by  the  county,  for  the 
lump  sum  of  |14  per  day  of  10  hours.    The  terms,  condi- 
tions, and  provisions  of  the  Employers'  Lia- 
^'  BmmSrf^        hility  and  Workmen's  Compensation  Act  are 
ari«r"oiiror     obligatory  upon  the  county,  as  well  as  upon 
empoyment.        ^^ose  employed  by  it    (Par.   c  of  Section 
2477-m  of  the  Code  Supplement,  1913) ;  and  one  of  the  is- 
sues in  this  case  is  whether  the  injury  arose  out  of  and  in 
the  course  of  the  employment  by  the  county.     If  so,  this 
must  be  conclusive  from  the  evidence;  for,  when  the  evi- 
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dence  bearing  thereon  is  in  conflict,  the  conclusion  of  the 
Industrial  Commissioner  is  final.  In  other  words,  the 
courts  may  not  interfere  with  the  findings  of  fact  made  by 
the  Industrial  Commissioner,  when  these  are  supported  by 
evidence,  even  though  it  may  be  thought  there  be  erpor.  The 
evidence  on  which  the  Commissioner  concluded  that  Pace's 
injury  did  not  arise  out  of  and  in  course  of  his  employment, 
if  such  there  were,  is  not  conflicting,  nor,  as  we  think,  is  it 
open  to  different  inferences  to  be  drawn  therefrom.  Buck- 
alew  was  employed  by  him,  and  either  drove  the  team  haul- 
ing oil,  which  the  county  furnished,  or  operated  the  engine 
in  pulling  the  grader.  Later,  Strauser  also  was  employed 
by  Pace  in  these  capacijiieB.  For  some  days  prior  to  Pace's 
death,  they  had  attended  to  the  engine  and  the  oil  wagon, 
while  Pace  was  engaged  in  repairing  another  engine.  It 
appears  that  he  had  two  engines,  one  about  double  the 
weight  of  the  other;  and,  after  using  the  larger  engine  be- 
tween two  and  three  weeks,  on  what  is  known  as  the  State 
Boad,  extending  west  out  of  Centerville,  the  engine  needed 
repairing;  and  thereupon  it  was  set  aside,  and  the  smaller 
engine  used  by  the  employees  in  grading,  while  Pace  repaired 
the  larger  engine.  In  the  meantime,  the  grading  was  done 
to  the  bridge, — ^which  was  some  85  feet  long, — ^save  a  little 
work  required  on  the  east  approach.  The  smaller  engine 
had  been  driven  over  the  bridge  in  the  morning  of  July  9t'h, 
and  the  grader  had  been  left  about  li/4  miles  west  of  it.  The 
grading  to  be  done  was  about  a  mile  farther  on.  The  large 
engine  had  been  brought  to  the  east  end  of  the  bridge  in 
the  morning;  and,  as  the  smaller  engine  was  thought  not 
to  be  heavy  enough,  upon  his  arrival,  somewhat  after  7 
o'clock  A.  M.,  Pace  started  the  larger  one  over  the  bridge, 
with  the  design  of  going  to  and  attaching  it  to  the  grader 
and  proceeding  with  the  work  of  grading,  in  pursuance  of 
the  contract;  but  whether  he  intended  to  continue  in  charge 
of  the  engine  or  to  have  one  of  the  employees  do  so,  does  not 
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appear.  The  point,  however,  is  quite  immaterial;  for  if 
taking  the  engine  from  its  position  it  the  east  end  of  the 
bridge  to  the  grader  arose  '*out  of  and  in  the  course  of" 
the  employment  under  the  contract,  the  circumstance  that 
an  employee  of  his  might  operate  the  engine,  later  on,  did 
not  change  the  character  of  what  he  had  done.  If  what  he 
did  was  of  the  character  stated,  the  fact  that  he  did  not 
expect  to  operate  the  engine  indefinitely,  or  beyond  a  defi- 
nite point,  would  not  change  it;  and  what  may  have  been  in- 
tended with  respect  to  who  should  operate  the  engine  after 
reaching  the  grader,  is  without  bearing  on  the  issues  pre- 
sented. Pace  gave  about  one  third  of  his  time  to  the  work, 
and  kept  in  close  touch  with  whatjfvas  being  done.  One 
Meirs  was  employed  by  the  county  to  handle  the  grader. 
It  was  his  business  to  *^shape  up"  the  road,  and  see  that  it 
was  properly  graded.  He  would  attract  the  attention  of 
the  engine  operator  by  ringing  a  bell,  and  by  motion  indi^- 
cate  any  change  desired  in  the  direction  of  the  grader. 

This  evidence  show^s  without  conflict  that  the  place  of 
doing  the  work  w^as  certain  highways,  which  were  to  be  im- 
proved. The  engine  was  an  instrumentality  made  use  of  in 
accomplishing  the  work  to  be  done.  Its  removal  from  one 
portion  of  the  highway  to  another,  as  this  was  required  in 
thfe  process  of  grading,  was  merely  incidental  to  that  work. 
It  had  been  stopped,  not  by  way  of  abandonment  for  anoth- 
er, but  for  the  purpose  of  being  repaired,  and  with  the  de- 
sign of  attaching  it  to  the  grader  as  soon  as  this  should  be 
accomplished.  When  repaired,  it  was  being  moved  from  the 
place  in  the  highway  w-here  it  ceased  hauling  the  grader  on 
its  way,  to  where  the  grader  then  was,  with  the  intention  of 
continuing  the  work  in  pursuance  of  the  requirements  of  the 
contract.  The  movement  of  the  engine  from  one  portion  of 
the  highway  to  another  was  merely  incidental  to  the  per- 
formance of  the  work  in  grading  the  road,  and  apparentl.v 
an  essential  part  of  it.    Hauling  the  grader  was  the  work 
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contemplated  by  the  contract,  but  to  do  this,  some  move- 
ments of  the  engine  unattached  were  reasonably  necessary, 
and,  as  said,  incidental  to  performing  the  work  contem- 
plated. While  being  repaired,  the  small  engine  had  been 
used,  and  the  grading  done  up  to  the  bridge  approach,  but 
this  \i;aR  not  completed ;  so  that,  when  Pace  started,  the  en- 
gine was  on  a  portion  of  the  highway  not  finished,  and  he 
was  attempting  to  drive  it  to  the  grader,  about  a  mile  and 
a  quarter  farther  on,  in  order  to  proceed  with  the  grading. 
Even  if  it  were  to  be  said  that  only  the  portion  of  the 
highway  uncompleted  might  be  regarded  as  the  place  of 
his  emi)loyment,  Pace  was  at  such  place,  and  was  doing 
that  which  was  incidental  to  the  ver}'  work  he  was  engaged 
to  do. 

The  cases  quite  generally  recognize  a  distinction  be- 
tween "arising  out  of  and  "in  the  course  of  his  employ- 
ment,'' tholigh,  in  several  jurisdictions,  the  phrase  "arising 

out  of  has  been  omitted  from  the  enact- 
8.  Habtib  ahd         nieiit.     In    Bauer  i\   Bauer,   191  Mich.   428 

ssBYAirr:  "In  "^  ^     ' 

OTpi^^t"       ^^^^  ^'  ^^'-  1^^)'  *^^  phrase  "in  the  course 

of  employment-'  was  construed  as  though  in- 
cluding "arising  out  of,"  found  in  the  acts  of  other  states. 
The  distinction,  however,  is  noted  in  Estate  w  District  Ccytvii 
of  W.  Louis  Countji,  129  Minn.  423  (151  N.  W.  912),  and  has 
been  recognized  in  England.  Fitzgerald  v.  Clarke  d  ^on 
(1908)  2  K.  B.  796;  Moore  t\  Mamehester  Liners,  3  B.  W.  C. 
C.  527.  In  McMcol  v.  Patterson  Wild  d  Co.,  215  Mass. 
497  (102  N.  E.  697),  the  court  clearly  draws  the  distinc- 
tion: 

"It  is  not  easy  nor  necessary  to  the  determination  of 
the  case  at  bar  to  give  a  comprehensive  definition  of  these 
words  which  shall  accuratelv  include  all  cases  embraced 
within  the  act,  and  with  precision  exclude  those  outside 
its  terms.  It  is  sufllcient  to  say  that  an  injury  is  received 
*iD  the  course  of  the  employment  when  it  comes  while  the 
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workman  is  doing  the, duty  which  he  is  employed  to  per- 
fonn.  It  'arises  out  of  the  employment  when  there  is  ap- 
parent to  the  rational  mind,  upon  consideration  of  all  the 
circumstances,  a  causal  connection  between  the  conditions 
under  which  the  work  is  required  to  be  performed  and  the 
resulting  injury.  Under  this  test,  if  the  injury  can  be  seen 
to  have  followed  as  a  natural  incident  of  the  work,  and  to 
have  been  contemplated  by  a  reasonable  person  familiar 
with  the  whole  situation,  as  a  result  of  the  exposure  oc- 
casioned by  the  nature  of  the  employment,  then  it  arises 
'out  of  the  employment.  But  it  excludes  an  injury  which 
cannot  fairly  be  traced  to  the  employment  as  a  contributing 
proximate  cause,  and  which  comes  from  a  hazard  to  which 
the  workman  would  have  been  equally  exposed  apart  from 
the  employment.  The  causative  danger  must  be  peculiar  to 
the  work,  and  not  common  to  the  neighborhood.  It  must 
be  incidental  to  the  character  -of  the  business,  and  not  inde- 
pendent of  the  relation  of  master  and  servant.  It  needs  not 
to  have  been  foreseen  or  expected,  but  after  the  event,  it 
must  appear  to  have  had  its  origin  in  a  risk  connected  with 
the  employment,  and  to  have  flowed  from  that  source  as  a 
rational  consequence." 

The  same  question  was  under  consideration  in  Bryant 
t\  Fissell,  84  N.  J.  L.  72  (86  Atl.  458) ,  where  the  court  said  : 

"It  remains  to  be  considered  whether  the  accident  arose 
both  'out  of  and  in  the  course  of  his  employment.'  For 
an  accident  to  arise  out  of  and  in  the  course  of  the  employ- 
ment, it  must  result  from  a  risk  reasonably  incidental  to  the 
employment.  As  was  said  by  Mr.  Lord  Justice  Buckley, 
in  Fitzgerald  v.  Clarke  d  Son  (1908)  2  K.  B.  796:  'The 
words  "out  of"  point,  I  think,  to  the  origin  and  cause  of  the 
accident;  the  words  "in  the  course  of,"  to  the  time,  place, 
and  circumstances  under  which  the  accident  takes  place. 
The  former  words  are  descriptive  of  the  character  or  qual- 
ity of  the  accident.    The  latter  words  relate  to  the  circum- 
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stances  under  which  an  accident  of  that  character  or  qual- 
ity takes  place.  The  character  or  quality  of  the  accident, 
as  conveyed  by  the  words  "out  of,''  involves,  I  think,  the  idea 
that  the  accident  is,  in  some  sense,  due  to  the  employment. 
It  must  be  an  accident  resulting  from  a  risk  reasonably  in- 
cident to  the  employment.'  We  conclude,  therefore,  that  an 
accident  arises  'in  the  course  of  the  employment'  if  it  oc- 
curs while  the  employe  is  doing  what  a  man  so  employed 
may  reasonably  do  within  a  time  during  which  he  is  em- 
ployed, and  at  a  place  where  he  may  reasonably  be  during 
that  time." 

See  OHffith  v.  Cole  Bros,,  183  Iowa  415.  The  test  in  de- 
termining whether  the  injury  has  arisen  in  the  course  of 
employment  is  there  said  to  be  "whether  deceased,  'though 
actually  through  with  the  work,  was  still  within  the  sphere 
of  the  work,'  ♦  ♦  ♦  was  doing  what  'a  man  so  employed  may 
reasonably  do  within  a  time  during  which  he  is  employed, 
and  at  a  place  where  he  may  reasonably  be  during  that 
time.' "  The  decisions  of  the  court  and  commissions  are 
miifoTm  in  holding  that,  if  an  employe  has  reached  his  em- 
ployer's premises  on  his  way  to  work,  or  is  still  on  the  prem- 
ises on  his  way  home,  and  meets  with  an  accident,  usually 
it  will  be  adjudged  to  have  arisen  out  of  the  employment. 
See  Stacy's  case,  225  Mass.  174  (114  N.  E.  206) ;  De  Marm 
r.  Hydraulic  Engineering  Co.,  192  Mich.  594  (159  N.  W. 
380). 

In  Bradbury  on  Workmen's  Compensation  (3d  Ed.) 
471,  the  repoi-ts  of  commissioners  so  holding  are  collected : 

"An  employe  of  the  government  was  employed  to  pro- 
ceed to  a  certain  point  on  a  succeeding  day,  and  carry  with 
him  for  a  distance  of  eight  miles  certain  tools  and  equip- 
ment of  the  government  which  were  necessary  for  the 
work  in  hand.  Before  reaching  the  destination,  he  was  in- 
jured by  one  of  the  tools  he  was  carrying.  It  was  held  that 
the  injury  arose  in  the  course  of  the  employment,  which  be- 
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gan  when  he  started  on  the  journey  with  the  tools.  Re  S,  J. 
Connor,  Op.  Sol.  Dep.  L.,  (1915)  p.  330.  A  man  was  em- 
ployed as  a  well-borer.  While  riding  to  work  on  his  bi- 
cycle, he  collided  with  an  antomobile,  and  sustained  a  frac- 
ture of  the'  leg.  By  the  contract  of  employment,  the  em- 
ploye was  allowed  to  ride  to  and  from  work  on  the  time 
of  his  employer.  It  was  held  that  the  accident  arose  out  of 
the  employment.  '  Hiserman  v.  Garside,  1  Cal.  Ind.  Ace. 
C^m.  (Part  11),  516;  12  N.  C.  C.  A.  383.  ♦  *  *  A  superin- 
tendent of  an  irrigating  company  was  injured  while  return- 
ing to  his  home  on  his  early  morning  rounds,  incidentally 
for  his  breakfast,  but  partly  to  receive  telephone  orders, 
complaints,  and  the  like.  It  was  held  that  the  accident 
arose  out  of  the  employment.  Matney  v,  Azusa  Irrigating 
Co.,  2  Cal.  Ind.  Ace.  Com.  893;  12  N.  C.  C.  A.  394.  A  school 
teacher,  who  was  required  by  her  superi6r  officer  to  attend 
certain  teachers'  meetings,  was  struck  by  an  automobile  and 
killed,  while  she  was  on  her  way  from  the  schoolhouseto  the 
place  where  the  meeting  was  held,  and  it  was  held  that  the 
accident  arose  out  of  the  employment.  MoCord  v,  Oakland 
^ch^ool  Dist.  of  Alamed-a  County  (1916)  3  Cal.  Ind.  Ace. 
Com.  307." 

These  quotations  illustrate  the  general  tendency  in  con- 
struing such  statutes.  Other  illustrations  are  found  in 
Griffith  v.  Cole  Bros,,  supra. 

As  pointed  out.  Pace  was  engaged  in  the  act  of  moving 
his  engine  from  one  point  where  he  was  engaged  to  do  the 
work  to  another;  and,  therefore,  what  he  was  doing  was  in 
the  course  of  performing  his  work,  under  these  decisions; 
and  the  moving  of  the  engine,  as  he  was  undertaking  to  do, 
was  incidental  to  the  work  of  hauling  the  grader.  Al- 
though not  hauling  the  grader.  Pace  was  proceeding  so  to 
do  with  the  engine,  on  the  ground  where  the  work  was  to  be 
done.  What  the  law  intends  is  to  protect  the  employe 
against  the  risk  or  hazard  taken  in  order  to  perform  the 
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master's  task.  Had  the  injury  occurred  while  bringing  the 
machine  from  Pace's  home,  some  miles  distant  from  the 
place  of  employment,  a  different  question  would  have  been 
presented.  As  it  was,  the  machine  was  on  the  ground,  and 
it  v/as  being  taken  from  one  place  thereon  to  another,  in 
the  ]ierformance  of  work  he  had  been  employed  to  do ;  and 
we  reach  the  conclusion  that,  under  the  record,  there  is  no 
controversy  but  that  the  injury  arose  "out  of  and  in  the 
course  of  the  employment,"  if  such  there  were. 

II.  A  more  difl5cult  question  is  presented  by  the  coun- 
ty's contention  that  Pace  was  an  independent  contractor, 
and  not  a  mere  employe  of  the  county.    The  contract,  though 

in  writing,  is  not  entirely  definite,  nor  as 

4.    ;^flTBB   AND  *="  •^  ' 

bibtant:  specific  as  it  might  have  been ;  but  its  mean- 

wnen  one  is  *  *^  ' 

iSd"not^^'  ing  is  not  uncertain,  when  viewed  in  the 
"employee."  light  of  the  evidence,  and  as  constmed  by 
the  parties  thereto.  Pace  furnished  the  engine,  with  him- 
self or  another  in  his  stead,  to  operate  it;  and  also  a  team 
and  another  man  to  haul  the  gasoline,  water,  and  anything 
else  required  by  the  engine.  The  period  of  the  employment 
was  during  the  season,  and  Pace  was  to  receive  the  lump 
snm  of  |14  per  day.  The  work  to  be  done  was  hauling  the* 
^ader  along  the  highway,  where  directed  by  Meirs,  an  em- 
ploye of  the  county.  The  only  control  exercised  by  the  coun- 
ty was  through  Meirs,  in  directing  Pace  where  the  engine, 
Bhould  haul  the  grader.  The  Employers'  Liability  and 
\^^orkmen's  Compensation  Act  provides  indemnity  "for  any 
and  all  personal  injuries  sustained  by  an  employe"  only. 
Section  2477-m,  Code  Supplement,  1913.  An  employe  is  de- 
fined, in  Paragraph  (b),  Section  2477-ml6  of  the  Code  Sup- 
plement, 1913,  as  "any  person  who  has  entered  into  the  em- 
ployment of,  or  works  under  contract  of  service,  expressed 
or  implied,  or  apprenticeship  for  an  employer,  except  a  per- 
son whose  employment  is  purely  casual  and  not  for  the  pur- 
pose  of  the  employer's  trade  or  business  or  those  engaged 
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in  clerical  work  only,  but  clerical  work  fihall  not  include 
one  who  may  be  subjected  to  the  hazards  of  the  business  or 
one  holding  an  official  position  or  standing  in  a  represent- 
ative capacity  of  the  employer,  or  an  official  elected  or  ap- 
pointed by  the  state,  county,  school  district,  municipal  cor- 
poration, cities  under  special  charter  and  commission  form 
of  government;  provided  that  one  who  sustains  the  relation 
of  contractor  with  any  person,  firm,  association,  corpora- 
tion or  the  state,  county,  school  district,  municipal  corpora- 
tion, cities  under  special  charter  or  connmission  form  of 
government,  shall  not  be  considered  an  employe  thereof." 

It  will  be  observed  that  the  employment  or  work  must 
be  "under  contract  of  service,  expressed  or  implied,"  and 
when  so,  this  brings  the  employe  within  the  purview  of  the 
remedy  provided;  and  that  the  relation  of  contract  for  serv- 
ice is  excluded  from  the  terms  of  the  act. 

An  employe  has  been  defined  to  be  a  person  bound,  iu 
some  degree  at  least,  to  the  duty  of  service,  and  not  a  mere 
contractor,  bound  only  to  produce  or  cause  to  be  produced 
a  certain  result.  See,  also.  Wood  on  Master  &  Servant,  Sec- 
tion S17.  It  was  said,  in  Svrwmona  v.  Heath  La/un4ry  Co.,  3 
B.  W.  C.  C.  200,  that,  generally  speaking,  a  servant  is  a  per- 
son who  is  subject  to  the  command  of  his  master,  as  to  the 
manner  in  which  he  shall  do  his  work. 

"The  greater  the  amount  of  direct  control  exercised  over 
the  person  rendering  the  services,  by  the  person  contracting 
for  them,  the  stronger  the  grounds  for  holding  it  to  be  a 
contract  of  service ;  and,  similarly,  the  greater  the  degree  of 
independence  of  such  control,  the  greater  the  probability 
that  the  services  rendered  are  of  the  nature  of  professlonnl 
services,  and  that  the  contract  is  not  one  of  service." 

See  Harper  on  Workmen's  Oompjensation,  114.  In  Vol. 
1,  Labatfs  Master  &  Servant  (2d.  Ed.),  Section  64',  the  au- 
thor says  that : 

"The  accepted  doctrine  is  that,  in  cases  where  the  es- 
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sential  object  of  an  agreement  is  the  performance  of  work, 
the  relation  of  master  and  servant  will  not  be  predicated, 
as  between  the  party  for  whose  benefit  the  work  is  to  be 
done,  and  the  party  who  is  to  do  the  work,  unless  the  former 
has  retained  the  right  to  exercise  control  over  the  latter,  in 
respect  to  the  manner  in  which  the  work  is  to  be  executed. 
This  attribute  of  the  relation  supplies  the  single  and  uni- 
versally applicable  test  by  which  the  servants  are  distin- 
guished from  independent  contractors." 

The  test  oftenest  resorted  to,  in  determining  whether 
one  is  an  employe  or  an  independent  contractor,  is  to  ascer- 
tain whether  the  employe  represents  the  master  as  to  the  re- 
sult of  the  work,  or  only  as  to  the  means.  If  only  as  to  the 
result,  and  he  himself  selects  the  means,  he  must  be  regarded 
as  an  independent  contractor,  OverJiouser  v.  American  Ce- 
real Co.,  118  Iowa  417;  Francis  v.  Joh/Moit,  127  Iowa  391. 
The  mere  fact  that  the  owner  may  have  an  overseer  or 
architect  to  see  that  the  work  complies  with  the  contract, 
or  that  the  work  is  to  be  to  the  owner^s  satisfaction,  does 
not  change  the  character  of  the  contract,  if  it  meets  the  test 
stated.    Hv/nvpton  v.  UnterJcircher^  97  Iowa  509. 

The  manner  of  payment,  though  often  significant,  is  not 
necessarily  controlling.  Thompson  on  N^ligence  (2d  Ed.), 
Section  629.    That  author  says: 

"The  test  lies  in  the  question  whether  the  contract  re- 
serves to  the  proprietor  the  power  of  control  over  the  em- 
ployee." 

In  Shearman  &  Redfield  on  N^ligence  (6th  Ed.),  Sec- 
tion 166,  it  is  said  that  even  reservation  of  the  right  of  in- 
spec'tion  at  all  times,  and  the  requirement  that  the  work 
must  be  done  subject  to  the  approval  of  the  employer,  does 
not  make  a  servant  of  the  one  who  is  doing  the  work,  uohere 
there  is  no  reserved  right  to  dictate  the  details  of  the  method 
being  used,  or  <my  right  to  interfere  uoith  the  servants  of 
the  party  doing  the  work. 
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Whatever  the  other  conditions  of  the  contract  may  be, 
if,  in  its  essential  features,  it  provides  that  the  employer  re- 
tain no  control  over  the  details  of  the  work,  but  leaves  to 
the  other  party  the  determination  of  the  manner  of  doing 
it,  without  subjecting  him  to  the  control  of  the  employer, 
the  party  undertaking  to  do  the  work  is  a  contractor,  and 
not  a  mere  employe.  Reverting  to  the  facts  of  the  case  at 
bar,  it  will  be  observed  that  the  work  to  be  done  was  haul- 
ing tlie  road  scraper.  This  was  to  be  done  with  an  engine, 
to  operate  which  two  men  and  a  team  were  required.  What 
Pace  contracted  to  do  was  to  furnish  these  men,  team,  and 
engine,  by  which  the  work  was  to  be  done.  How  the  engine 
was  to  be  operated,  or  the  manner  of  doing  the  work,  was 
not  specified,  and  the  county  reserved  no  control  thereof, 
nor  as  to  the  days  during  which  it  should  proceed.  More- 
over, no  control  whatever  was  exercised  by  the  county,  oth- 
er than  through  Meii-s,  in  handling  the  scraper,  and  then 
only  in  signalling  where  on  the  road  it  should  l)e  drawn, 
and  in  saying  when  the  grade  was  completed.  Pace,  in 
fact,  determined  the  days  on  which  the  hauling  should  be 
done,  and  what  portion  of  each  day  it  should  proceed.  P'rac*- 
tically,  he  was  merely  to  furnish  and  apply  the  power  by 
which  the  scraper  was  hauled,  and  all  this  in  the  manner 
to  be  determined  bv  himself. 

Under  the  contract,  the  countv  had  no  control  over  the 
men  employed  or  the  manner  of  performing  the  work,  nor 
had  it  any  authority  to  discharge  an  employe  of  Pace's  nor 
to  direct  him  in  what  he  was  to  do.  Had  one  of  these  em- 
ployes of  Pace's  been  injured,  no  one  would  pretend  to  say 
that  he  was  an  employe  of  the  county's  rather  than  of  Pacers. 
The  latter  stood  in  no  different  relation ;  for  he  might  elect 
whether  he  would  operate  the  eiigine  or  drive  the  team,  op 
have  somebody  else  do  so.  Under  these  circumstances,  the 
authorities  are  all  but  conclusive  that  he  should  be  deemed 
an  independent  contractor,  rather  than  an  employe.    Some 
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light  is  thrown  on  the  subject  by  decisions  in  relation,  to 
teamsters,  though  these  seem  in  hopeless  conflict  as  to 
whether,  where  ther  owner  of  a  team  hires  it  out  at  a  stip- 
ulated sum,  for  the  services  of  himself  and  team,  he  is  an 
employe  or  a  contractor;  and  the  same  conflict  appears  in 
oases  where  the  owners  of  teams  hire  them  out  with  driv- 
ers employed  by  them,  concemfng  which  is  the  employer  of 
the  driver,  the  owner  of  the  team  or  the  party  for  whom  tlie 
work  is  to  be  done.  See  Bradbury  on  Workmen's  Compen- 
sation (3d  Ed.)  163. 

The  case  of  Western  Indemmty  Co.  v.  Pillshuryy  172 
Cal.  807  (159  Pac.  721),  is  instructive.  One  Tittle  was  en- 
gaged in  performing  work  for  the  city  and  county  of  San 
Francisco*,  in  connection  with  a  municipal  railway  line. 
Stevens  offered  to  furnish  teams  and  drivers  for  the  work 
at  16.00  per  day,  for  team,  wagon,  and  driver;  and  later 
was  notified  that  Tittle  required  a  team,  which  Stevens  fur- 
nished, driving  it  himself.  Later,  he  furnished  another  team 
and  wagon,  with  a  driver.  Stevens  was  injured,  and  de- 
manded compensation,  which  was  allowed  him  by  the  com- 
mission, on  the  ground  that  he  had  "agreed  to  provide  a 
team  and  wagon,  and  drive  it  himself."  It  appeared  from 
the  evidence  that  Tittle's  foreman  directed  Stevens  and  his 
driver  concerning  materials  to  be  hauled. 

"There  was  no  agreement  regarding  the  bulk  of  matter 
or  the  number  of  loads  per  day,  but  each  wagon  was  to  be 
used  for  the  period  of  eight  hours  a  day,  both  in  removing 
the  rubbish  arid  surplus  «and  that  accumulated  from  Tittle's 
work  as  general  contractor  constructing  the  railway  tracks, 
and  also  in  hauling  lumber  and  rock  for  the  use  of  Tittle. 
But  there  is  no  word  of  evidence  that  Stevens  was  employed 
personally  to  drive  either  of  his  teams.  He  was  to  furnish 
the  means  of  accomplishing  certain  results — namely,  driv- 
ers, teams,  and  wagons;  and  there  was  no  element  of  per- 
sonal service  in  the  contract.    It  is  true  that  he  did  drive 
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one  of  his  own  wagons;  but,  if  he  had  desired  to  devote  a 
day  to  other  occupations,  his  contract  with  Tittle  would 
have  been  fully  performed  if  he  had  put  any  competent  man 
in  charge  of  the  horses  he  had  been  driving,  because  he  had 
been  required  to  furnish  'teams^  (which  included  wagons 
and  drivers) .  *  *  *  At  the  end  of  each  week,  an  envelope  was 
given  to  Stevens,  containing  pay  at  the  rate  of  f  6.00  per 
day  for  each  team,  neither  he  nor  his  driver  receiving  any 
segregated  sum  from  Tittle  as  wages.  It  is  clear  that  the 
contract  was  not  one  between  employer  and  employe,  in 
the  sense  of  Section  14  of  the  Compensation  Act,  but  one  by 
which  Mr.  Stevens  agreed  to  furnish  facilities  for  doing  a 
certain  sort  of  work." 

After  referring  to  the  California  statute,  which  is  sub- 
stantially like  that  of  this  state,  and  defining  employe,  and 
reaching  the  conclusion  that  Stevens  was  not  the  employe 
of  the  contractor.  Tittle,  the  court  proceeded: 

"It  is  urged  with  much  force  that,  since  the  foreman  for 
the  Tittle  Company  directed  Stevens  in  the  matters  of  the 
materials  to  be  hauled,  the  latter  was  not  an  independent 
contractor — that  the  test  of  what  constitutes  independent 
service  lies  in  the  control  exercised,  and  that  the  driver, 
being  under  the  supervision  of  the  foreman,  was,  therefore, 
an  employee  of  Tittle.     It  is  true  that  many  authorities 
specify  'control'  of  the  person  performing  work  as  the  means 
of  differentiating  service   from   independent  employment. 
The  test  of  'control,'  however,  means  'complete  control.' 
For  example,  the  citizen  who  hires  a  taxicab  to  take  him  to 
a  certain  place  exercises  that  amount  of  control  over  the 
driver,  but  he  does  not  thereby  become  the  man's  employer. 
Labatt,  in  his  work  on  Master  and  Servant,  (2d  Ed.)    Sec- 
tion 25,  says :    'It  is  well  settled  that,  where  one  person  is 
performing  work  in  which  another  is  beneficially  interested, 
the  latter  may  exercise  over  the  former  a  certain  measure 
of  control  for  a  definite  and  restricted  purpose,  without  in- 
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curring  the  respousibiUUes,  or  acquiring  the  immunities, 
of  a  master,  with  respect  to  the  person  controlled/  " 

The  court  then  refers  to  authorities  sustaining  this 
mWf  and  reaches  the  conclusion  that: 

^^In  the  case  at  bar,  confusion  arose  out  of  the  fact  that 
Btevens  drove  his  own  team,  but  we  see  nothing  in  that  fact 
which  made  him  a  servant  and  not  a  contractor.  The  com- 
mission found  that  Tittle  had  the  right  and  power  of  dis- 
charging the  applicant  (Stevens)  'trnd  ruling  his  team  off 
the  work'  if  the  services  rendered  were  unsatisfactory,  but 
the  conjunctive  is  very  significant.  Tittle  could  not,  under 
the  contract,  discharge  Stevens  or  dispense  with  the  serv- 
ices of  the  team.  The  agreement  was  not  thus  divisible, 
and  clearly  Stevens  was  not  the  employee  of  Tittle.  The 
same  distinction  between  a  servant  and  an  independent  con- 
tractor is  observed  in  Bennett  v,  Tmeho&y,  66  Oal.  510  (6 
Pac.  329,  56  Am.  Rep.  117).  If  Mr.  Stevens'  driver  who 
had  charge  of  the  other  wagon  had  met  with  an  accident,  his 
employer  would  have  been  liable,  and  the  assumption  by 
Stevens  of  a  dual  role  of  contractor  and  driver  did  not  shift 
the  liability.  It  has  been  said  that  the  true  test  of  a  con- 
tractor is  that  he  renders  service  in  the  course  of  an  inde- 
pendent occupation,  following  his  employer's  desires  in  the 
results  but  not  in  the  means  used  (1  Shearman  &  Redfield 
on  ]^egligence  [6th  Ed.]  396),  but  in  weighing  the  control 
exercised  we  must  carefully  distinguish  between  authorita- 
tive control  and  mere  suggestion  as  to  detail  or  the  neces- 
sary co-operation  where  the  work  furnished  is  part  of  a 
larger  undertaking.  Standard  Oil  Co,  v.  Anderson,  212  U. 
S.  221,  222  (29  Sup.  Ct.  Rep.  252,  53  L.  Ed.  480).  The  same 
principles  are  announced  in  Fink  v.  Missouri  Furnace  Co., 
82  Mo.  276  (52  Am.  Rep.  376).  In  Chisholm  v.  Walker  d 
Co.,  2  B.  W.*C.  C.  261,  a  case  very  much  like  the  one  at  bar, 
arising  under  a  workmen's  compensation  statute,  it  was 
held  that  the  man  who  received  a  certain  sum  i)er  day  for 

Vol.   184  lA.— 33 
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the  work  of  hiiuBelf  and  his  horse  was  not  engaged  in  a 
'contract  of  service.' " 

The  court  reached  the  conclusion  that  Stevens  was  not 
an  employe  of  Tittle's,  but  an  independent  contractor,  and 
thereby  reversed  the  holding  of  the  commission. 

In  See  v.  Leidecker,  152  Ky.  724  (154  S.  W.  10),  See 
was  a  farmer,  and  owned  an  ox  team,  with  which  he  did 
heavy  hauling.  Leidecker  employed  See  to  haul  a  heavy 
boiler  from  the  railroad  station  to  a  point  several  miles  dis- 
tant, where  Leidecker  was  preparing  to  bore  a  well  for  oil. 
See,  with  his  team  and  hands,  loaded  the  boiler  onto  a 
wagon,  and  hauled  it  to  the  place  of  delivery,  and  left  the 
wagon  standing  with  the  boiler  on  it  until  the  following 
morning.  See  and  his  men  went  to  the  place,  for  the  pur- 
pose of  unloading.  As  Leidecker  wished  the  boiler  un- 
loaded at  a  particular  place,  and  set  in  a  particular  way, 
he  gave  directions  to  See  accordingly.  For  the  purpose  of 
holding  the  boiler,  or  as  a  means  of  pulling  it  off  the  wagon, 
Leidecker  directed  See  to  put  a  chain  around  the  boiler,  and 
for  the  purpose  of  connecting  it,  told  See  to  pass  the  chain 
under  the  boiler  and  hand  it  up  on  the  other  side.  In  doing 
this,  See  went  under  the  boiler,  and  put  his  head  between  it 
and  the  coupling  hole,  whereupon  the  boiler  toppled  over 
toward  the  opposite  side,  struck  him  upon  the  head,  and 
badly  mashed  it.  The  court,  in  holding  that  the  relation 
of  master  and  servant  did  not  exist,  declared  that  the  rule 
is  that : 

"One  who  contracts  to  do  a  specific  piece  of  work,  fur- 
nishing his  own  assistants,  and  executing  the  work  either 
entirely  in  accordance  with  his  own  ideas,  or  in  accordance 
with  a  plan  previously  given  to  him  by  the  person  for  whom 
the  work  is  done,  without  being  subject  to  the  orders  of  the 
latter  in  respect  to  the  details  of  the  work,  is  hn  independ- 
ent contractor,  and  not  a  servant.  26  Cyc.  970.  The  peti- 
tion stated  that  See  had  hired  his  team  and  wagon    to 
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Leidecker,  who  was  in  full  charge  of  them,  and  that  See 
was  in  Leidecker's  service,  thus  making  the  averments  of  the 
petition  strong  enough  to  bring  the  case  within  the  princi- 
ples governing  a  case  of  master  and  servant  The  proof, 
however,  does  not  sustain  the  petition  in  this  respect,  since 
it  clearly  shows  that  See  was  an  independent  contractor, 
using  his  own  teams  and  men,  in  a  single  employment,  and 
for  a  single  compensation.  His  contract  bound  him  to  haul 
the  boiler  from  the  railroad  station,  the  exact  spot  of  de- 
livery to  be  designated  by  Leidecker.  It  was  proper  for 
Leidecker  to  give  directions  for  the  location  of  a  heavy 
piece  of  machinery,  and  his  acts  in  that  connection  were 
no  more  than  would  be  expected  of  any  owner,  in  directing 
the  delivery  of  goods  of  that  character." 

See,  also,  Cheever^s  case,  219  Mass.  244  (106  N.  E. 
861) ;  Thompson  v.  Twiss,  90  Conn.  444  (97  Atl.  328) ;  CHis- 
holm  v.  Walker,  2  B.  W.  C.  C.  261 ;  Matter  of  Powley  v.  Yia> 
Um  d  Co.,  169  App.  Div.  170  (154  N.  Y.  Supp.  426) ;  Matter 
of  Rfieinwald  v.  Bmlders  Brick  d  Supply  Co.,  168  App.  Div. 
425  (153  N.  Y.  Supp.  598).  In  Ryan  v.  County  Council  of 
Tipperary,  49  Ir.  L.  T.  1,  the  deceased  owned  a  horse  and 
cart,  and  did  a  carting  business.  For  several  years,  he  had 
hauled  stones  for  the  county  council,  though  he  did  not 
work  continuously  but  for  a  day,  or  a  part  of  a  day,  as  he 
wished,  being  under  no  obligation  to  do  the  work  at  any 
particular  time,  or  in  any  particular  amount  of  one  day. 
He  was  not  controlled  in  the  work  by  the  county  council, 
except  that  their  surveyor  told  him  whether  he  desired  the 
stones  to  be  hauled.  He  was  paid  five  shillings  per  day  for 
the  work  he  did,  or,  if  he  worked  only  a  part  of  a  day,  a 
corresponding  amount.  He  was  kicked  by  his  horse,  when 
harnessing  it  preparatory  to  going  to  his  work  of  hauling 
the  stones.  He  was  adjudged  by  the  court  to  be  an  inde- 
pendent contractor,  relying  largely  upon  Chiaholm  v. 
Walker,  supra,  a  case  arising  under  a  workmen's  compensa- 
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tion  statute,  in  which  it  was  held  that  a  man  who  received 
a  certain  sum  per  day  for  the  work  of  himself  and  his  horse 
was  not  engaged  in  a  "contract  of  service."  In  that  case. 
Lord  Justice  Clerk,  in  distinguishing  it  from  a  case  of  earn- 
ing wages,  said  that: 

"In  many  trades,  a  workman  is  expected  to  bring  his 
own  tools,  and  these  tools  are  to  be  used  by  his  own  per- 
sonal power.  He  does  the  work;  they  only  are  his  means 
for  doing  the  work  by  his  own  hands  and  strength.  In  that 
case,  the  work  is  done  by  the  workman,  himself,  using  the 
tools.  In  the  present  case,  the  horse  is  the  means  by  exer- 
cise of  the  power  by  which  the  work  is  done." 

See  also  Day  v.  Town  of  Ellingtoti,  Third  Annual  Re- 
port (1914)  Wis.  Ind.  Com.  74,  In  Busse  v,  Brugger,  Third 
Annual  Report  (1914)  Wis.  Ind.  Com.  78^  the  applicant  and 
Martens  were  the  owners  of  an  ensilage  cutter,  engine,  and 
silo-filling  outfit,  and  engaged  in  cutting  ensilage  and  filling 
silos  for  farmers,  giving  their  personal  sendees,  in  so  far 
as  necessary  for  the  operation  of  the  machinery,  and  feed- 
ing the  cutter  at  a  charge  of  f2.(>0  per  hour  for  the  time 
actually  consumed  in  filling  the  silo.  Gasoline  was  fur- 
nished by  the  farmer;  everything  else  by  them.  They  had 
filled  the  silo  for  respondent  in  1912,  and  were  engaged  by 
him  to  do  so  in  1913, — ^nothing  further  being  said  about  the 
price,  though  the  charge  had  become  established  in  the 
neighborhood.  While  doing  the  work,  in  the  afternoon  of 
September  29th,  the  blower  device  became  clogged,  and  the 
applicant  removed  a  plate  or  cap  which  covered  a  hole  in 
the  drum  through  which  entrance  could  be  had  to  the  fan. 
This  plate  or  cap  was  not  replaced,  and  the  suction  drew  the 
applicant's  hand  into  the  machine,  resulting  in  the  loss  of 
all  the  fingers  and  a  portion  of  the  palm  of  his  right  hand. 
The  commission  held  the  applicant  not  an  employe,  but  said 
that  the  applicant  and  Martens  were  independent  contrac- 
tors, emphasizing  the  fact  that  they  had  the  right  to  com- 
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plete  the  job,  that  respondent  had  reserved  no  control  over 
theniy  and  could  discharge  neither  one,  and  that  their  only 
duty  was  to  see  that  the  machinery  ran  properly,  and  to 
feed  the  com  to  it,  and  that  the  respondent  cdtld  require 
nothing  else.    The  decisions  by  the  several  commissioners  are 
not  controlling,  but  indicate  the  tendency  in  construing  the 
Workmen's  Compensation  Acts  in  the  several  states.    There 
seems  no  escape  from  the  conclusion  that  Pace  sustained 
the  relation  of  contractor  with  the  county,  and  not  that  of 
employe,  under  the  terms  of  Section  24:77-ml6  of  the  Code 
Supplement,  1913.     The  agreement  involved  no  element  of 
personal  service.    All  there  was  to  be  done  was  to  operate 
the  engine  so  as  to  haul  the  grader  along  such  portions  of 
the  highway  and  as  long  as  directed  by  the  agent  of  the 
county.    Those  so  operating  the  engine  were  the  employes  of 
Pace,  and  not  of  the  county.    Neither  could  have  been  dis- 
charged by  the  county;  its  only  election  was  to  permit  the 
work  of  hauling  the  grader  to  go  on  as  Pace  chose,  or  termi- 
nate the  contract.    His  only  duty  was  to  furnish  the  engine, 
team,  and  men,  and  to  see  that  the  engine  was  properly  op- 
erated, and  the  team  handled  with  ordinary  care.    This  was 
done  on  such  days  or  parts  of  days  as  he  might  choose,  and 
according  to  his  notion  or  that  of  his  employes  of  the  man- 
ner of  operating  the  engine  and  handling  the  team.     The 
result  to  be  ac<?omplished  was  the  hauling  of  the  scraper 
on  such  portion  of  the  highway  as  the  county's  agent  might 
direct,  but  without  authority  on  his  part  to  direct  the  man- 
ner or  time  of  so  doing.     In  other  words,  Pace  was  to 
accomplish   a   particular   purpose:    that   is,    to    haul    the 
scraper  in  such  manner  and  at  such  time  as  he  might  elect, 
and  with  facilities  furnished  by  him,  and  to  receive  a  lump 
sum  of  $14  per  day  therefor.     Therein,  he  was  not  the  em- 
ploye of  the  county  but  a  contractor  for  service,  and  his 
widow  was  not  entitled  to  the  benefits  of  the  Employers' 
Liability  and  Workmen's  Compensation  Act.     This,  how- 
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ever,  does  not  interfere  with  her  right  to  prosecute  any 
claim  she  may  have  for  damages  in  an  ordinary  action. — 
Affirmed. 

Prbston,  C.  J.,  Evans  and  Saungbr,  JJ.,  concnr. 


E.  J.  RuNDBL,  Executor,  Appellant,  v.  Burton  Matter,  De- 
fendant, Lillian  M.  Croputt,  Intervenor,  Appellees. 

GIFTS:    When  XTndeliyered  Qlft  is  Vested.    A  deed  which  provides 

1  that,  after  the  death  of  the  grantor  and  his  wife,  the  grantee 
shall  pay  the  purchase  price  in  stated  amounts  to  grantor's 
heirs,  but  which  specifically  names  said  heirs,  works  a  com- 
plete vesting  of  the  several  separate  gifts  in  the  named  persons 
as  of  the  date  of  the  deed,  even  though  a  donee  dies  before  the 
payment  is  due. 

NAMES:     Descriptio  Pecoonae.     The  term  "heir,"  when  added  to 

2  the  name  of  a  person  who  is  to  be  the  recipient  of  a  gift,  will, 
ordinarily,  be  considered  only  as  a  description  of  the  said 
person. 

BILLS  AND  NOTES:'    Determinable  Time.    Whether  a  deed  which 

3  provides  that  the  grantee  shall,  after  the  death  of  grantor,  pay 
the  purchase  price  to  a  named  person,  is  a  negotiable  instru- 
ment, quaere. 

Appeal  from  Tam4i  District  Court, — J.  W.  Willbttt,  Judge. 

September  30,  1918. 

The  father  of  Jessie  M.  Bundel  conveyed  lands  to  his 
son,  the  defendant  Burton  Matter,  upon  condition  that,  out 
of  its  purchase  price,  he  should  pay  a  stated  sum  to  his 
'^heirs,"  including  Jessie.  This  payment  was  to  be  made 
within  a  stated  time  after  the  death  of  the  "grantors,"  who 
were  the  father  and  mother  of  Jessie.  Jessie  died  after  her 
father  did,  but  before  her  mother.  This  suit  is  brought  by 
the  executor  of  Jessie's  will.  The  ultimate  question  is 
whether,  since  the  purchase  price  was  to  be  paid  to  the 
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heirs  of  the  grantor^  after  the  death  of  the  grantors,  the 
executor  has  any  right  to  recover,  in  view  of  the  fact  that 
Jessie  left  no  issue  surviving,  and  died  while  one  of  the 
grantors  was  still  living.  In  effect,  it  is  the  claim  of  the  in- 
tervener, one  daughter,  that  the  sum  to  be  paid  Jessie  has 
reverted  fo  the  estate  of  the  father.  The  defendant  Burton 
Hatter  has  not  made  the  payment,  but  avers  a  readiness  to 
do  so,  upon  order  of  court,  contending,  however,  that  the 
claim  of  the  plaintiff  rests  upon  a  testamentary  writing  not 
duly  executed;  and  that,  at  all  events,  there  is  here  a  gift 
inter  vivos  which  never  vested  in  Jessie — wherefore,  she 
had  nothing  to  dispose  of.  He  asserts  further  it  was  the 
intention  of  all  parties  that  said  sum  should  go  to  Jessie 
herself,  and  to  no  one  else,  and  to  her  only  in  event  of  her 
surviving  both  the  grantors. 

The  trial  court  held  the  sum  claimed  by  appellant  had 
reverted  to  the  estate  of  Jessie's  father. — Reversed  and  re- 
manded. 

Frank  HolUngsworth^  for  appellant. 

(7.  J,  Stevens  and  C.  E.  Walters,  for  appellees. 

Salinger,  J. — I.  When  the  parents  made  deed  to  Bur- 
ton Matter,  an  agreement  was  made,  as  part  of  the  same 
transaction.    This  agreement  recites  that  Burton  may  have 

the  deeded  premises  for  a  stated  annual 
*'  wh2*  imd  u  rental,  until  the  death  of  both  grantors ; 
^^^^  *■  that  this  rental  is  to  be  payable  to  the  sur- 
vivor, if  one  grantor  die  before  the  other; 
that  no  part  of  the  purchase  price  is  to  be  paid  during  the 
lifetime  of  either  of  the  grantors;  that,  when  the  grantee 
comes  into  fuU  possession,  by  reason  of  the  death  of  both 
grantors,  then,  within  two  years  from  the  death  of  these 
grantors,  he  is  to  pay  the  purchase  price,  with  interest  from 
one  year  after  the  death,  equally  to  the  "heirs."  The  heirs 
are  named,  and  they  include  Jessie,  by  name.    The  grantee 
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agrees  to  thus  and  then  make  payment.    As  said,  Jessie  sur- 
vived one  of  her  parents,  but  was  outlived  by  the  other.    The 

exact  question  is  whether  this  agreement 

2.  N4icn:  «•-        should  be  construed  to  mean  that  payment 

pertonae.  should  be  made  to  no  one  who  was  not,  in 

4 

strictness,  an  "heir,"  it  being  contended 
that,  while  Jessie  was  named  as  a  beneficiary,  or  payee,  the 
gift  was  upon  limitation  that  she  was  to  receive  only  by 
virtue  of  being  an  heir,  and  that  payment  was  due  to  no  one 
and  the  donation  vested  in  no  one  except  heirs  who  were 
living  after  both  grantors  had  deceased.  The  ultimate  argu- 
ment against  the  appellant  is  that  the  gift  from  the  parents 
never  vested  in  Jessie,  because  it  could  not  vest  until  after 
both  parents  had  deceased;  and  that,  when  that  event  oc- 
curred, Jessie  was  not  an  heir,  because  she  died,  leaving 
no  issue. 

Conditions  in  this  country  are  not  now,  if  ever  they 
were,  such  as  prevailed  in  England  when  the  rule  was  built 
up  that  words  like  "heirs"  or  "heirs  of  his  body"  must  be 
given  a  strict  construction,  and  cannot  be  held  to  be  the 
equivalent  of  "children,"  or  to  be  merely  a  description  of 
a  class  whom  the  testator  desired  to  inherit  from  him. 
When  this  rule  of  strict  construction  was  built  up  and 
adhered  to,  such  terms  were  not  equivalent  to  "children," 
because,  unlike  here,  all  a  man's  children  were  not  his  heirs, 
because  usually,  only  one  of  them  was.  This  alone  would 
tend  to  differentiate  the  attitude  of  the  American  courts 
from  those  courts  which  built  said  inile.  And  the  American 
authorities  overwhelmingly  make  a  departure  from  the  strict 
construction  of  the  English  courts.  It  may  be  fairly  said 
to  be  the  consensus  of  the  great  weight  of  American  au- 
thority that,  since  one's  children  are  always  his  heirs  at 
law,  that  a  devise  or  gift  to  "my  heir,"  followed  by  a  nam- 
ing of  the  child  who  is  of  necessity  an  heir,  should  never 
be  construed  to  mean  that  the  devise  shall  not  become  vested 
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in  the  cliild  if,  at  the  time  when  the  donor  dies,  the  child 
is  not  still,  in  strictness,  an  heir,  unless  the  context  or 
something  else  compels  such  an  interpretation.  Qne  line 
of  reasoning  upon  which  many  American  cases  proceed  is 
that,  in  strictness,  no  one  has  an  heir  while  he  is  still  living, 
and  therefore  when,  in  life,  one  makes  a  gift  to  a  named 
child,  payable  after  the  donor  has  died,  the  use  of  the  word 
"heir,"  in  addition,  does  not  evince  a  desire  to  have  that 
word  understood  in  its  strict  technical  sense,  but  uses  the 
word  as  a  mere  matter  of  description;  and  that  this  is  es- 
pecially true  where  it  does  not  appear  that  the  donor  was 
anything  other  than  the  ordinary  layman.  The  question 
is  an  interesting  one;  but  we  do  not  determine  it,  because  we 
should  not,  on  the  issues  and  the  record  in  the  case  we  have 
before  us.  We  should  not  pass  upon  what  the  intention 
was,  as  to  who  should  have  title  after  the  death  of  the 
donors,  and  what  effect  the  death  of  the  donee  before  that 
of  the  donor  should  have,  because  we  hold  title  vested  while 
both  donors  and  donee  were  living. 

These  donors  sold  their  land,  and  were  never  paid  the 
purchase  price.  They  did  not  desire  it  to  be  paid  to  them. 
Instead,  they  directed  the  purchaser  to  pay  a  part  of  it  to 
Jessie  M.  Rundel.  He  was  to  pay  after  the  donors  were 
dead.  This  indicates  a  desire  that  payment  should  not  be 
made  until  after  the  givers  had  deceased,  but  it  indicates 
no  concern  as  to  what  the  status  of  the  donee  might  be 
when  payment  became  due.  Appellee  urges  there  was  a  de- 
.sire  to  keep  the  husband  of  Jessie  from  getting  this  money, 
under  mutual  wills.  Nothing  in  the  record  shows  the  par: 
ents  had  any  knowledge  that  such  wills  existed.  It  is  fur- 
ther said  there  was  a  natural  feeling  against  giving  any- 
thing to  one  not  a  blood  relative.  The  only  evidence  on 
that  point  is  that  the  parents  desired  the  share  of  the  son 
to  go  to  his  wife,  if  she  survived  him.  Nor  should  we  as- 
sume the  parents  foresaw  the  daughter,  a  woman  of  26, 
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would  leave  no  issue.  Nor  that  the  daughter  would  die  be- 
fore they  did.  It  may  fairly  be  assumed  they  proceeded  upon 
what  the  law  has  made  into  a  presumption  of  fact,  to  wit, 
that  the  younger  would  survive  the  older.  This  argument, 
of  course,  tends  to  prove  that  they  gave  no  consideration  to 
what  should  be  done  if  the  daughter  should  die  first.  But 
that  they  made  no  provision  for  that  contingency  does  not 
change  that  what  they  did  tend  to  do  was  to  make  a  gift 
which  should  be  paid  over  to  their  child  at  a  time  certain. 
While  it  was  uncertain  when  they  would  die,  it  was  certain 
that  this  must  occur  at  some  time.  Nothing  suggests  that 
these  parents  were  controlled  by  a  desire  to  keep  their  prop- 
erty from  anyone  who,  in  strictness  of  the  law,  was  not  an 
heir,  rather  than  to  benefit  a  child  that  would  be  their  child 
even  at  a  time  when  the  strictness  of  the  law  might  hold 
that  It  was  not  their  heir. 

But  a  truce  to  abstraction.  Under  our  own  decisions, 
thid  was  a  gift  completed  in  the  lifetime  of  the  donor,  with 
nothing  but  enjoyment  postponed.  On  the  day  it  was  made, 
Jessie  was  their  child,  and  they  named  her  as  a  beneficiary. 
They  used  the  word  "heir*'  in  addition,  but  that  was  purely 
descriptive  matter.  While,  in  strictness,  the  living  parents 
had  no  heirs,  in  the  popular  acceptation  of  the  term  by  lay- 
men, Jessie  was,  at  that  time,  not  only  their  child,  but  their 
heir.  They  said  to  the  son  who  had  purchased  the  farm, 
"Pay  Jessie,  who  is  onr  heir,  but  do  not  let  her  have  the 
money  until  after  we  have  both  died."  In  the  latest  ex- 
pression of  this  court  on  the  point  (Meyer  v.  Stortenbecker, 
184  Iowa  441),  this  court  held,  upon  essential  facts  quite 
similar  to  the  ones  at  bar,  that  what  was  done  in  this  CRse 
was  a  contract  made  for  the  benefit  of  the  children  of  the 
seller;  that  these  children  obtained  complete  title  eo  in- 
stanti;  and  that  nothing  was  postponed  except  the  enjoy- 
ment of  the  gift.  The  writer  filed  a  dissent  in  that  case.  It 
was  his  view  that  one  reason  why  title  did  not  vest  was  that 
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the  gift  remained  revocable  in  the  lifetime  of  the  donor,  and 
that  it  was  immaterial  that  there  had  not  been  a  revoca- 
tion. As  said)  the  majority  held  otherwise;  and  the  writer 
is  tmable  to  distinguish  that  decision,  and  thinks  it  mnst 
conclude  this  case.  See,  also,  Pyle  v.  East,  173  Iowa  165 
In  the  Meyer  case,  a  mother  sold  her  land  to  one  son,  and 
directed  him  to  pay  the  purchase  price  to  certain  of  her 
children,  named  by  her,  and  to  make  payment  after  her  de^ 
cease.  There,  as  here,  it  was  contended  that  there  was  a 
testamentary  writing  without  required  execution,  and  that 
the  gift  had  not  vested  in  any  of  the  children ;  and  one  of 
the  children  demanded  that  the  purchase  price  be  dealt  with 
as  having  reverted  to  the  estate  of  the  mother.  All  these 
contentions  were  overruled.  It  was  further  held  that  the 
transaction  amounted  to  a  contract  between  buyer  and 
seller  for  the  benefit  of  the  children  of  the  seller,  and  was 
enforcible  by  those  children.  It  would  follow  the  gift  here 
vested  while  both  donor  and  donee  were  still  living;  that 
the  arrangement  amounts  to  a  contract  made  by  the  parents 
with  one  child  for  the  benefit  of  the  other  children;  and 
that  these  other  children  could  enforce  the  contract  as  soon 
as  the  time  of  maturity  fixed  by  the  contract  arrived.  It 
would  follow,  in  turn,  that  the  executor  of  the  estate  of 
any  of  these  children  stands  in  the  shoes  of  his  decedent; 
that  the  person  who  has  not  yet  paid  the  purchase  price, 
and  some  of  the  children,  may  not  settle  that  it  is  improper 
to  pay  over  the  share  of  another  of  the  children  to  the  ex- 
ecutor of  the  will  of  that  child ;  and  that  it  is  for  the  probate 
court  to  say,  after  payment  to  the  executor  has  been  made, 
what  shall  be  done  with  such  payment.  It  may  become  a 
material  inquiry  in  that  court  whether,  though  the  deceased 
daughter  left  no  children,  she  has  other  heirs ;  whether  she 
has  creditors ;  whether  she  has  devised  her  property  by  will. 
(And  it  stands  admitted  that  she  did.)  At  this  time,  Bur* 
ton  Matter  is  merely  a  buyer  who  has  not  paid  over  part 
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of  the  price,  and  nothing  before  us  is  warrant  for  having 
that  sum  revert  to  the  estate  of  the  parents.  Whomsoever 
it  may  finally  be  held  to  belong  to,  the  parents  parted  with 
it  while  they  lived,  and  their  estate  has  no  claim  upon  it. 
While  it  is  not  controlling,  it  gives  some  support  that  de- 
fendant Matter,  in  his  final  report  as  executor  of  the  will 
of  his  father,  made  no  mention  of  the  price  of  this  land. 

IT.    As  we  understand  it,  the  appellees  urge  that  the 
agreement  before  is,  under  the  Negotiable  Instruments  Act, 
(^ode  Supplement,  1913,  Section  3060-al  et  seq,,  a  non-nego- 
tiable instrument;  that  it  is  not  made  pay- 
8.  Bills  ahd  able  to  order  or  bearer,  and  has  no  more 

terminable  than   the  standing  of  a  conditional  order 

or  promise.  In  effect,  it  is  held,  in  McClen- 
athan  v.  Davis,  243  111.  87  (90  N.  W.  265),  that  such  an  in- 
strument as  this  is  negotiable,  and  Section  3060-a4,  Code 
Supplement,  1913,  provides  that  an  insti^ument  is  payable 
at  a  determinable  time  if,  inter  alia,  it  is  expressed  to  be 
payable  on  or  at  a  fixed  period  after  the  occurrence  of  a 
specified  event  which  is  certain  to  happen,  though  the  time 
of  the  happening  be  uncertain.  But,  assume  this  agreement 
is  non-negotiable,  and  is  but  a  conditional  order  or  promise. 
That  is  not  material  if,  as  we  hold,  the  title  vested  in  the 
lifetime  of  both  donor  and  donee,  and  that  nothing  but  the 
enjoyment  of  the  thing  given  depended  upon  a  condition. 

We  are  constrained  to  hold  that  the  demurrer  of  the 
defendant  Matter  should  be  overruled,  and  that  if,  on  re- 
trial, there  shall  be  proved  what  the  demurrer  admits,  said 
defendant  should  pay  to  the  appellant  executor  the  sum 
named  in  the  agreement,  with  interest,  as  therein  provided. 
— Reversed  and  remanded. 

Prbstok,  0.  J.,  Ladd  and  Evans,  JJ.,  concur. 
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Matilda  Sandbll,  Appellee,  v.  Dbs  Moines  City  Railway 

Company,  Appellant. 

NBGLIOENOE:      Proximate   Cause — ^Failure   to   Maintain  Lookout. 

1  Failure  to  maintain  a  lookout  ahead  of  a  street  car  la  not  the 
proximate  cause  of  an  injury  suffered  by  being  hit  by  the  car, 
when  such  lookout,  had  it  been  maintained,  would  not,  hecauae 
of  pJaintifTs  negligence,  have  avoided  the  injury. 

NEQIiIOENCE:      Acts   Constituting — ^Non-Anticipated  Dangen.     A 

2  motorneer  on  a  street  car  may  rightly  assume,  imtil  some  pre- 
liminary warning  or  Indication  to  the  contrary  is  given,  that 
one  traveling  parallel  with  and  ahead  of  his  car  will  not  sud- 
denly turn  across  the  track. 

JUDGMENT:    ConduslvenesB — ^Identity  of  Facts— Stare  Decisis.    No 

3  decision  of  a  fact  question  in  one  case  is  stare  decisis  unless 
there  be  competent  evidence,  duly  incorporated  In  the  record, 
that  the  facts  in  such  case  are  identical  with  the  facts  In  the 
case  wherein  the  application  of  the  doctrine  Is  sought 

NEOUOENCE:     Acts   Constituting — ^Absence   of  Warning  Signals. 

4  Negligence  may  not  be  predicated  on  the  absence  of  warning 
signals  of  the  presence  and  movements  of  that  which  ultimately 
caused  an  injury, — e.  g.,  a  street  car, — when,  at  a  time  when 
there  was  no  danger,  the  Injured  party  had  ample  knowledge  of 
the  presence  of  such  thing,  and  of  what  It  was  then  doing  and 
^hat  it  was  liable  to  do  in  the  immediate  future. 

NEOUOENCE:     Contributory  Negligence — ^Lookout  for  Street  Cars. 

5  One  who  Is  driving  parallel  with,  and  ahead  of,  a  street  car,  but 
in  close  proximity  thereto,  and  knows  that  said  car  has  made  a 
temporary  stop,  and  Is  liable  at  any  moment  to  proceed  in  his 
direction,  !«  guilty  of  negligence  In  suddenly  and  without  warn- 
ing turning  across  the  tracks  and  in  front  of  the  street  car, 
without  looking  and  ascertaining  the  position  of  the  latter,  and 
without  signal  from  the  traffic  officer  so  to  turn. 

Appeal  from  Polk  District  Court, — ^W.  S.  Ayrbs,  Judge. 

July  1,  1918. 
Bbhbaring  Dbnibd  Sbptbmbbb  30,  1918. 
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Plaintiff  has  verdict  and  judgment  on  a  claim  that  the 
defendant  injured  her  by  the  negligent  operation  of  one  of 
its  cars.    Defendant  appeals. — Reversed. 

Parker,  Parriah  d  Miller,  and  A.  O.  Rippey,  for  appel- 
lant. 

Stipp,  Perry  d  Starzinger,  for  appellee. 

Saunghb,  J, — I.  Upon  analysis,  the  petition  is  found 
to  charge  the  following  negligences : 

a.  Eunning  and  operating  the  car  at  a  public  street 
crossing  in  the  business  section  of  the  city  at  an  excessive 
and  high  and  dangerous  rate  of  speed. 

b.  Proceeding  east  before  plaintiff  was  clear  of  the 
tracks  without  first  having  a  signal  from  the  traffic  police- 
man to  proceed  east. 

c.  Failing  to  observe  the  track  and  street  ahead  of  the 
car. 

d.  Failing  to  maintain  a  lookout  in  advance  of  the 
car,  so  as  to  e;iable  the  defendant  to  see  that  the  rear  of 
plaintiff's  buggy  was  not  yet  clear  of  the  track,  in  time  to 
stop  and  avoid  the  collision. 

e.  Operating  the  car  without  having  such  control  over 
the  same  as  that  it  could  be  stopped  before  it  reached  and 
struck  the  plaintiff's  buggy. 

f.  Falling  to  ring  a  bell  or  give  any  other  warning  of 
the  advance  of  the  car. 

g.  Running  the  car  in  such  a  reckless  and  wanton 
manner  as  to  run  the  same  into  the  rear  of  the  buggy,  when 
same  was  in  plain  sight  and  not  yet  clear  of  the  tracks. 

The  defendant,  in  various  ways,  asked  the  court  to  hold 
that,  as  a  matter  of  law,  there  was  no  evidence  of  any  ac- 
tionable negligence,  and  to  hold,  as  matter  of  law,  that  the 
plaintiff  was  guilty  of  contributory  negligence.  We  have  to 
determine  whether  the  court  erred  in  refusing  so  to  hold. 
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II.  Was  there  any  evidence  upon  which  a  jury  might, 
in  reason,  say  that  the  car  was  being  operated  at  an  ezoes- 
sive  and  high  and  dangerous  rate  of  speed?  The  undis- 
puted testimony  is  that  the  car  made  a  stop  at  or  near  the 
west  line  of  Fourth  Street,  a  junction  point,  and  for  the  pur- 
pose of  arranging  the  switch  so  that  the  car  might  proceed 
eastward  on  Locust  Street  across  Fourth  Street.  It  is 
shown  without  dispute  that  it  started  eastward  on  signal 
from  a  traffic  officer;  that  it  started  slowly,  and  at  no  time 
went  faster  than  the  ordinary  walk  of  a  man,  say  3  or  4 
miles  an  hour.  While  it  was  thus  proceeding  slowly,  the 
traffic  officer,  observing  that  the  plaintiff  was  turning  north 
across  the  track,  gave  the  motorman  a  signal  to  slow  up. 
He  did  so  immediately,  and,  at  ihe  outside,  did  not  run 
more  than  15  feet  after  this  last  signal  was  given.  The  car 
was  so  well  under  control  and  ran  so  slowly  that,  after  col* 
liding,  the  car  moved  very  little  indeed,  say  some  2  or  3 
feet.  The  occupiints  of  the  buggy  suffered  no  injury  that 
indicates  that  there  was  a  violent  collision.  It  is  admitted 
the  horse  was  hurt  very  little.  As  to  the  buggy,  neither 
spokes  nor  shafts  were  broken ;  and,  though  it  was  turned 
oyer,  it  was  not  damaged  except  in  the  two  bows  in  the.  top. 
The  turning  over  was  caused  by  the  fender  of  the  car's  strik- 
ing the  front  wheel  of  ^the  buggy.  As  some  of  the  witnesses 
put  it,  the  hind  wheel  ran  up  over  the  fender,  and  this 
tnmed  the  .rig  over.  Others  say  the  hind  wheel  went  over 
the  fender  and  raised  the  buggy,  and  didn't  at  first  even 
tnm  it  over;  and  still  another  witness  puts  it  that  the  car 
jnst  naturally  rolled  the  buggy  over  the  fender,  and  upset 
the  buggy.    There  is  no  evidence  of  improper  speed. 


2-a 


It  is  chained  there  was  negligence  in  starting  the  car 
at  all,  at  the  time  it  started.    The  argument  is  that  there 
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should  have  been  no  start,  until  the  traffic  officer  gave  a 
signal  to  start.  The  inferential  argument  is  that  the  car 
started  without  signal.  The  answer  is  that  the  start  wba 
made  upon  such  signal. 

2-b 

The  next  negligence  asserted  seems  to  be  a  claim  that, 
if  defendant  had  looked  ahead  properly,  it  could  have  seen 
the  situation  of  plaintiff  in  time  to  avoid  the  collision.    The 

buggy  had  gone  east  on  signal.    For  some 

1.  NaoLioaircB :       ^0  feet,  it  kept  on  going  east.    During  that 

caoief^faiinre      time,  the  most  careful  looking  ahead  would 

to  maintain 

lookoat  have    disclosed    nothing    that    required    a 

change  in  the  movement  of  the  car.  Look- 
ing ahead  on  the  track  would  not  have  disclosed  that  the 
driver,  who  had  started  east  on  signal,  and  was  going  east, 
would,  without  signal  or  any  advance  indication,  turn  north 
across  the  track.  The  only  definite  evidence  upon  the  point 
is  that,  when  the  plaintiff  turned,  the  car  was  not  more  than 
the  length  of  a  horse  away.  We  are  unable  to  see  how  fail- 
ure to  look  ahead  on  the  track  can  be  deemed  the  proximate 
cause  of  the  collision.  Though  the  eyes  of  the  motorman 
were  on  the  track  ahead  every  instant,  it  would  not  avoid 
the  collision  if  no  sign  of  the  possibjility  of  collision  could 
be  seen.  If  there  be  negligence,  it  is  not  failure  to  maintain 
an  advance  lookout,  but  failure  to  act  properly  on  some- 
thing that  could  be  seen.  If  negligence  of  plaintiff  made 
useless  the  most  careful  watching  of  the  track  ahead,  fail- 
ure to  watch  has  no  causative  relation  to  the  injury  suffered. 


2-c 


What  is  there  upon  which  a  finding  might  rest  that,  if 
the  car  had  been  kept  in  proper  control,  it  could  have  been 
stopped  before  colliding?    It  was  going  at  the  rate  of  3  to 
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4  miles  an  hour.    When  it  was  signaled  to 

2.  NnuoNCB:       stop  or  slow  up^  it  was  the  length  of  a  horse 

tatin2?"n<m.       from  the  buggy.     It  was  slowed  down  to 

•BtldiMited 

such  a  degree  that,  after  going  this  short 


distance,  it  practically  did  not  injure  the 
buggy  that  it  struck,  and  moved  less  than  3  feet  after  strik- 
ing it  The  evidence  establishes  that  the  rails  were  damp, 
and  that  this  increases  the  difficulty  of  stopping.  That,  in 
such  conditions,  the  car  was  brought  to  a  practical  stand- 
still, adds  to  the  proof  that  there  was  all  control  in  reason 
to  be  expected,  if  operating  the  cars  at  all  was  not  to  be 
practically  abandoned.  At  this  point,  the  real  question 
is  not  whether  there  was  failure  to  have  control,  but  whether 
the  motorman  was  negligent  in  not  anticipating  that  one 
who  had  gone  east  on  signal  would  turn  without  signal,  and 
without  any  indication  of  a  purpose  to  turn. 

In  Louisville  R.  Co.  v.  Wehner,  153  Ky.  19lO  (154  S.  W. 
1087) ,  it  is  held  that  a  street  railway  company  is  not  liable 
for  injury  by  running  into  an  automobile,  where  no  accident 
might  have  occurred  if  the  automobile  had  kept  going  on 
instead  of  stopping,  though  it  did  this  stopping  at  a  signal 
from  a  policeman.    One  in  charge  of  a  street  car  has  the 
right  to  presume  that  one  walking  along  the  side  of  the 
track  will,  in  the  exercise  of  ordinary  prudence,  ^not  at- 
tempt to  cross  the  track  immediately  in  front  of  the  car 
nntil  he  gives  reasonable  ground  for  concluding  that  he  may 
80  cross.    Beem  v.  Tama  &  T.  E.  JR.  d  L.  Co.,  104  Iowa  563. 
A  motorman  who  sees  a  wagon  approaching  the  track  in 
front,  of  his  car  has  the  right  to  presume  the  driver  will  use 
his  senses  in  looking  out  for  the  car.    MarkovHtz  v,  Metro- 
poUtofi  St.  R.  Co.,  186  Mo.  350  (85  S.  W.  351).    A  motor- 
man  is  entitled  to  presume  that  one  traveling  on  a  street 
wfll  remain  on  that  part  of  it  which  is  not  occupied  by  the 
railway,  and  may  so  presume  until  such  person  shows  by 
his  actions  that  he  is  going  to  attempt  a  crossing.    And  if 

Vol.  184  lA.— 84 
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the  traveler,  without  looking  to  see  whether  a  car  is  ap- 
proaching, turns  onto  the  track  so  suddenly  that  it  is  im- 
possible to  check  the  car  in  time  to  prevent  an  accident,  the 
railway  is  not  responsible  for  the  consequences.  Birming- 
ham R.  L.  d  P.  Co,  V.  Clarke,  148  Ala.  673  (41  So.  829) .  The 
case  holds  a  charge  should  have  been  given  that  the  motor- 
man  was  entitled  to  presume  that  intestate  would  remain 
on  the  right  side  of  the  street,  until  he  gave  some  outward 
indication  that  he  was  going  to  cross  to  the  left-hand  side. 

If  any  negligence  caused  the  injury  of  the  plaintiff,  it 
was  not  negligent  lack  of  control. 

If  the  flagman  signals  the  motorman  to  proceed,  when 
it  is  dangerous  to  do  so,  the  negligence  is  that  of  the  city, 
and  not  of  the  street  railway  company.  Baltimore  Oonsol. 
R.  Co.  V.  State,  Use  of  O'Dea,  91  Md.  506  (46  Atl.  1000). 
In  Mobile  L.  d  R.  Co.  v.  Burdh,  12  Ala.  App.  421  (68  So. 
509),  the  holding  is  that,  if  a  street  car  motorman  does  not 
see  a  traffic  officer  who  is  on  or  near  the  track,  he  is  negli- 
gent for  failing  to  discover  him.  It  has  some  bearing,  then, 
on  the  ultimate  question  we  have,  that  the  motorman  did 
not  start  until  the  traffic  officer  gave  him  a  signal  to  do  so. 

III.  It  is  charged  there  was  negligence  in  failing  to  ring 
a  bell,  or  give  any  other  warning  of  the  advance  of  the  car. 
This  suggests  some  reinforcements  for  the  positions  already 
advanced  in  this  opinion.  The  plaintiff  knew  the  functions 
of  a  traffic  jwliceman,  and  recognized  the  importance  of 
being  controlled  by  his  signals.  It  is,  of  course,  insisted 
that  she  was  guilty  of  no  negligence  in  turning  north  with- 
out receiving  signal  to  do  so.  That  means  that,  while  plain- 
tiff is  not  negligent  though  she  attaches  no  importance  to 
warning  by  a  signal  from  the  traffic  policeman,  anyone  'who 
fails  to  give  her  warning,  is  negligent.  As  an  amplification 
of  the  complaint  that  here  it  was  negligent  not  to  ring  a 
bell  or  give  other  warning  of  the  advance  of  the  car,  we  are 
told  in  argument  that  plaintiff  was  paying  attention    to 
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warning  sisals,  but  the  motorman  failed  to  give  her  warn- 
ing, or,  at  least,  a  timely  warning.  This  wotQd  seem  to 
claim  that  a  warning  by  a  motorman  is  a  vital  matter,  but 
warning  from  a  traffic  policeman  is  not. 

Passing  all  this,  we  reach  a  question  that  may  as  well 
be  disposed  of  here  as  anywhere.  There  was  a  companion 
suit  on  part  of  the  lady  who  was  riding  in  the  buggy  with 

plaintiff,  and  a  judgment  for  her  has  been 

8.  jummimt:  affirmed  in  this  court.    In  the  decision,  it  is 

Ben:  Identity     beld  there  was  a  conflict  on  whether  any 

ifflr»  tf00«tto.       warning  by  ringing  of  bell  or  otherwise  was 

given.    We  cannot  and  do  not  undertake  to 
review  this  decision.    But  does  it  follow  that  it  is  stare  de- 
cisis f   For  self-evident  reasons,  no  decision  of  a  fact  ques- 
tion is  stare  decisiSj  unless  there  be  competent  evidence  that 
the  facts  in  the  two  cases  are  identical.    The  evidence  in  the 
one  case  must,  in  some  proper  manner,  be  exhibited  in  the 
second,  in  order  that  the  first  shall  conclude  the  court.    Se6 
Bloanaker  v.  Howerton,  182  Iowa  487;  Eniw  v.  Miller,  54 
Iowa  551,  553 ;  State  v.  Soling,  111  Iowa  552.    That  has  not 
been  done;  and  moreover,  the  opinion  discloses  material 
testimony  not  found  in  the  record  of  the  present  case.    We 
must  determine  this  fact  question  and  every  other  upon  the 
record  presented  in  the  case  before  us.    In  that  record,  the 
testimony  that  warning  by  bell  was  given  is  numerous  and 
positive,  and  is  opposed  by  nothing  but  testimony  that  per- 
sons who  confess  either  to  having  been  distracted  or  to  hav- 
ing paid  little  attention  did  not  hear  such  warning.    In  said 
companion  case,  the  case  of  Hoffard  v,  IlUnoia  Cent.  R.  Co., 
138  Iowa  543,  at  548,  is  not  mentioned,  and  no  case  is  cited 
on  this  point-    An  examination  of  the  testimony  disclosed 
in  the  opinion  in  the  Hoffard  case  will  persuade  any  rea- 
sonable mind  that,  in  the  Hoffard  case,  there  was  a  much 
stronger  conflict  than  anyone  will  claim  exists  in  this  case. 
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But  the  Hoffard  case  holds  that  whether  warning  was  given 
was  properly  not  submitted  to  the  jury. 

3-a 

Of  course,  it  may  constitute  negligence  to  operate  a 
street  car  without  giving  warning  by  bell  and  the  like.  Mo- 
bile L.  d  R.  Co.  V.  Burch,  12  Ala.  App.  421  (68  So.  509). 

But  if  we  assume  there  wds  a  conflict  on 

4.  NBOLiGiNca:       whether  such  warning  was  given,  and  that, 

ing :  absence  '     ordinarily,  there  is  a  duty  to  give  it,  it  still 

■iffiuiis.  remains  true  that  there  is  no  duly  to  warn 

of  that  which  is  already  known.    SidioeU  v. 
Economy  Coal  Co.,  154  Iowa  475.    If  the  plaintiff  knew  aU 
of  which  a  warning  could  have  informed  her,  she  may  not 
complain  that  none  was  given.    Flannery  v.  Interurhan  R. 
Co.,  171  Iowa  238,  citing  the  Sidwell  case,  154  Iowa  475. 
Did  she  have  such  knowledge?    She  passed  this  car  while 
both  were  going  east.    She  knew  that  it  stopped  at  the  west 
line  of  Fourth  Street;  that  it  would  make  but  a  temporary 
stop.     Every  moment  she  was  traveling  east,  she  knew,  or 
should  have  known,  the  car  would,  or  at  least  might,  come 
east  at  any  moment.    She  had  gone  east  on  signal,  and  knew 
the  same  signal  might  be  given  to  the  car  operatives.     She 
turned  across  the  track  at  a  point  where  she  must  have 
known  the  car  might  strike  her  if  it  went  on  its  way,  as  she 
knew  it  would,  or  might.     Had  she  known  no  more  than 
that,  as  a  general  practice,  some  car  might  be  coming  east 
as  she  was  turning  north,  it  would  still  have  been  her  duty 
to  look  and  listen  before  turning  across  the  track.     Surely, 
she  was  not  relieved  from  this  dutv  because  she  knew,  not 
only  that,  on  general  principles,  some  car  might  collide  with 
her,  but  knew  that  she  had  left  a  car  standing   tempo- 
rarily at  a  point  not  more  than  40  feet  from  the  point  where 
she  was  turning.    Now,  while  one  who  is  about  to  cross  a 
street  railway  track  is  not  bound  to  look  and  listen  as  in 
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crossing  a  railway  track,  still  the  traveler  is  required  to  do 
such  looking  and  listening  as  will  constitute  ordinary  care 
against  injury  by  street  cars.  McGormick  v,  Otttmnoa  R. 
&  L,  Co,f  146  Iowa  119 ;  Flannery  v.  Interurhan  R.  Co.,  171 
Iowa  238.  So  it  has  been  held  that,  where  neither  the  plain- 
tiff nor  the  driver  looked  for  a  street  car  before  they  started 
across  the  track,  judgment  for  the  plaintiff  could  not  stand, 
even  though  defendant  was  negligent.  Dummer  v.  Milwau- 
kee E,  R.  d  L.  Co.,  108  Wis.  589  (84  N.  W.  853). 

We  think  it  settled  there  might  be  a  duty  to  look  and 
listen,  where  one  does  not  know  that  a  car  is  actually  back 
of  him  a  short  distance,  and  likely  to  come  at  any  moment 

where  it  may  cause  a  collision;  that  there 

5.  NKLicnNoi :       Hi^y  be  contributory  negligence,  as  a  mat- 

n^^ce?^        ter  of  law,  for  failure  to  make  an  investiga- 

iSoeet  can!         tion  as  to  whether  cars  that  might  be  on  the 

way  are  coming.     See  Artz  v.  CMcagOf  R.  I. 
d  P.  R.  Co:,  34  Iowa  153 ;  McCormick  v.  Ottumwa  R.  d  L. 
Co.,  146  Iowa  119.    In  Underwood  v.  Oskaloosa  T.  d  L.  Co., 
157  Iowa  352,  the  street  car  could  be  found  to  be  running 
at  7  or  8  miles  an  hour ;  it  could  be  found  that  plaintiff  had 
his  own  car  under  control.    The  collision  was  with  a  street 
car  coming  from  the  west,  and  it  occurred  because  plaintiff 
failed  to  observe  the  car,  which  he  did  because  his  atten- 
tion was  directed  in  another  direction.    And  it  was  hdd 
that  plaintiff  was  conclusively  negligent  in  approaching  the 
crossing.    In  Hilts  v,  Foote,  125  Mich.  241  (84  N.  W.  139), 
the  essence  is  that  plaintiff  could  have  seen  a  street  car  at 
an  intersection  much  earlier  than  he  did.     He  did  see  it 
first  when  he  was  between  45  and  50  feet  from  the  intersec- 
tion.   Thinking  it  impossible  to  stop  his  horse  before  the 
car  would  strike  him,  he  struck  his  horse,  and  tried  to  cross 
the  track,  and  was  struck;  and  it  was  held  verdict  should 
have  been  directed  for  his  contributory  negligence. 

If  this  be  the  law  where  plaintiff  merely  could,  with 
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care,  have  ascertained  that  a  car  was  to  be  guarded  against, 
surely  that  is  the  law  where  she  not  only  might  have  known, 
but  did  know.  And  it  should  not  be  overlooked  that  the 
companion  of  plaintiff  testifies,  as  a  witness  for  her,  that 
she  "saw  it  coming  and  heard  it  all  right."  Plaintiff  should 
have  looked  and  listened,  to  ascertain  what  the  car  known 
by  her  to  be  back  of  her  was  doing.  What  did  she  do  ?  What 
was  the  situation? 

3-b 

The  top  of  the  buggy  was  up.  One  argument  for  the 
claim  that  plaintiff  did  not  see  the  traffic  policeman  signal 
the  motorman  to  go  east  is  that  she  was  traveling  "in  a  cov- 
ered buggy."  The  side  curtains  were  down ;  and  this,  with 
the  top  up,  disenabled  her  to  see  anything  coming  from  be- 
hind, unless  she  put  her  head  out  pa^t  the  curtains,  which 
were  down  on  the  sides.  Owing  to  the  position  of  the  seat, 
she  would  be  obliged  to  stop  and  'lean  way  out,"  to  get  a 
view  of  anything  from  behind,  unless  she  looked  into  a  glass 
which  she  had,  and  which  she  did  not  look  into.  A  disin- 
terested eyewitness  says  that,  at  no  time  during  the  time  in 
inquiry,  did  he  see  anyone  stick  a  head  out  of  the  buggy. 
There  is  some  confusion  in  the  testimony  of  the  plaintiff 
herself  as  to  her  looking,  and  at  one  place  in  it,  she  seems 
to  say  that  she  did  look  before  turning  north,  to  see  if  she 
had  a  clear  way  to  turn ;  and  that,  at  that  very  time,  the 
car  was  still  standing  on  the  west  line  of  Fourth  Street. 
It  is  undisputed  that  the  horse  was  across  the  track  before 
the  collision  occurred.  Even  if  the  car  started  on  that  in- 
stant, it  could  not  have  collided,  unless,  at  4  miles  an  hoar, 
it  could  go  at  least  40  feet  in  less  than  the  time  required  to 
pull  the  buggy  across  the  track.  This  is,  of  course,  a  phys- 
ical impossibility ;  and  it  is  but  fair  to  say  that  the  positive 
testimony  of  plaintiff  and  her  companion  make  it  very  dear 
that,  if  the  plaintiff  looked  at  all,  it  was  at  the  time  wh^i 
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the  car  was  no  longer  standing  still.  If  that  be  the  time, 
she  looked  at  no  time  after  the  car  started  until  she  began 
to  turn ;  because  she  says  she  did  not  look  out  ''any  to  see 
where  the  car  was  until  I  commenced  to  turn."  We  are  of 
opinion  that  such  looking  and  listening  as  all  this  shows 
fell  short  of  ordinary  care, 

3-c 

We  are  told  that,  ^hough  the  plaintiff  had  gone  east  on 
a  signal,  this  did  not  oblige  her  to  keep  on  going  east  in- 
definitely. That  is  so,  of  course.  But  is  that  any  justifica- 
tion for  what  the  plaintiff  did,  or  failed  to  do?  Though  she 
was  not  under  obligation  to  continue  eastward,  she  had 
started  in  that  direction  on  permission  by  signal.  Though 
not  obliged  to  go  on  in  the  direction  in  which  she  had  been 
permitted  to  go,  the  fact  that  she  was  traveling  east  on  per- 
mission by  signal  would  seem  to  require  that  she  should  not, 
suddenly  and  without  indicating  a  purpose  to  do  so,  change 
her  direction — at  least  not  until  a  second  signal  permitted 
her  to  turn  from  the  east  to  the  north,  across  the  track  on 
which  she  knew  there  was  a  car  sure  to  go  eastward,  and 
sure  to  collide  with  her  if  she  was  crossing  the  track  to  the 
north  when  the  car  reached  her  on  the  west.  It  is  conclu- 
sivelr  shown  that,  without  any  disclosure  of  an  intention  to 
change  her  course,  she  made  a  sharp  turn  across  the  track 
on  which  she  must  have  known  this  car  would  come  toward 
her  at  some  time,  and  might  collide  with  her  unless  she 
cleared  the  track  before  the  car  reached  her.  On  the  same 
reasoning  that  justifies  the  defendant  in  going  east  on  signal 
to  do  so,  it  was  not  negligent  for  the  car  to  keep  going  east 
until  the  plaintiff  gave  some  outward  indication  that  she 
was  going  to  cross.  And  on  the  same  reasoning,  the  failure 
to  give  that  indication  constitutes  negligence.  Birmingham 
R,  L.  d  P.  Co,  V.  Clarke,  148  Ala.  673  (41  So.  829). 

It  is  significant  that  one  charge  of  negligence  in  the  pe- 
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tition  is  running  the  car  across  Fourth  Street  when  plaintiff 
was  not  yet  clear  of  the  track,  before  receiving  a  signal  from 
the  traffic  policeman  to  proceed.  Now,  if  it  was  negligence 
for  the  car  to  proceed  east  until  the  traffic  policeman  sig- 
naled it  to  do  so  (which  signal,  by  the  way,  was  given),  it 
certainly  was  negligence  for  the  plaintiff  to  go  north  after 
having  been  signaled  to  go  east,  without  waiting  for  a  signal 
to  go  north. 

3-d 

It  is,  in  effect,  argued  for  the  appellee  that  the  inter- 
section of  Fourth  and  Locust  Streets  is  one  of  the  principal 
thoroughfares  between  east  and  west  Des  Moines;  that  the 
streets  at  this  point  are  used  a  good  deal ;  that  lots  of  teams 
and  automobiles  and  street  cars  are  constantly  going  back 
and  forth  over  this  intersection;  in  a  word,  that  a  driver 
might  be  distracted.  While  this  may  usually  have  been  a 
very  busy  thoroughfare,  as  stated,  the  testimony  of  White, 
which  is  not  disputed,  shows  that,  at  the  time  of  the  colli- 
sion, there  were  no  rigs  or  vehicles  about,  and  nothing  to 
distract  the  attention  of  the  plaintiff.  And  the  argument 
is  two-edged.  The  plaintiff  was  familiar  with  aU  that  her 
counsel  urges  in  her  behalf.  If  a  rush  of  business  at  the 
point,  or  other  things  usually  there,  furnish  an  argument 
for  avoiding  contributory  negligence,  it  must  be  borne  in 
mind  that  one  who  knows  the  conditions  are  what  appellee 
now  says  they  are,  was  thereby  bound  to  greater  care,  and, 
to  say  the  least,  to  he  guided  by  signals  from  the  traflSc 
officer.  This  court  has  properly  said,  in  the  companion  case, 
that,  where  the  crossing  is  greatly  frequented,  and  travel 
and  traffic  tend  to  C9ngestion,  and  where  promptness  and 
activity,  if  not  haste,  are  required,  it  is  not  always  easy  to 
say  whether  all  the  parties  have  observed  their  reciprocal 
duties.  Assume  that  there  was  such  a  condition  about  this 
intersection,  and  the  same  reasoning  which  demonstrates 
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that  these  conditions  may  make  the  carrying  out  of  recipro- 
cal duties  doubtful,  demonstrates  that  it  is  negligent  not  to 
avail  oneself  of  adequate  means  provided  to  meet  the  diflS- 
culty  in  question. 

IV.  The  claim  that  the  collision  was  wantonly  caused, 
in  effect  an  invoking  of  the  doctrine  of  the  last  clear  chance, 
has  no  support  in  the  evidence.  This  has  been  quite  fully 
shown  by  what  we  have  already  said.  In  addition,  it  is  un- 
disputed that  the  rails  were  wet,  and  that  the  stop  was  made 
as  soon  as  possible  after  there  was  any  notice  of  plaintiff's 
position  and  peril. 

The  whole  case  is  fairly  ruled  by  the  recent  case  of  Liv- 
ingstone V,  Dole  (December  14,  1918),  wherein  the  follow- 
ing able  summary  is  found :  That  the  driver  of  vehicles  is 
required  to  keep  a  lookout  at  all  times  at  such  localities 
does  not  exempt  pedestrians  from  making  reasonable  use 
of  their  senses  in  passing  over.  Each  has  an  equal  right  to 
the  use  of  the  streets.  "One  has  no  rights  superior  to  the 
other,  save  as  declared  by  statute  or  ordinance,  and  each 
is  obliged  to  act  with  due  regard  to  the  movements  of  others 
entitled  to  be  on  the  street.  Neither  is  called  upon  to  antici- 
pate negligence  on  the  part  of  the  other.  It  is  no  more  the 
duty  of  the  driver  of  vehicles  to  continually  look  out  for 
pedestrians  than  the  latter  to  look  out  for  vehicles.  No 
pedestrian  has  a  right  to  pass  over  a  public  thoroughfare 
without  regard  to  approaching  vehicles,  nor  has  any  vehicle 
driver  a  right  to  appropriate  the  public  street,  without  re- 
gard to  its  use  by  pedestrians.'' 

Other  matters  presented  need  no  consideration,  in  view 
of  the  points  determined. 

We  are  constrained  to  hold  that  a  verdict  should  have 
been  directed  for  defendant,  and  that,  therefore,  the  cause 
must  be — Reversed, 

Pbbston,  C.  J.,  Evans  and  Gaynor,  JJ.,  concur. 
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W.  J.  Snyder^  Appellant,  v^  Henry  Heuer,  Appellee. 

NEQLIGENCE:     Distracted  Attention.     One  who  voluntarily   and 

1  unnecessarily  places  himself  in  a  position  which  he  must  know  is 
one  of  ever-present  danger,  but  a  danger  which  he,  by  slight 
care,  could  avoid,  but  does  not,  may  not  escape  the  charge  of 
negligence  per  se  by  the  plea  that,  when  injured,  his  mind  was 
wholly  centered  on  a  near-by  object. 

APPEAL  AND  EBBOB:     Bequirement  of  Argument.    An  argument 

2  must  contain  (1)  an  allegation  of  the  exact  error  relied  on,  and 
(2)  a  brief  point  covering  such  allegation. 

Appeal  from  Des  Moines  District  Court. — James  D.  Smyth, 

Judge. 

Sbptembbb  30^  1918.  • 

The  controlling  question  is  whether  the  trial  court 
erred  in  holding,  as  matter  of  law,  that  plaintiff  and  appel- 
lant was  guilty  of  contributory  negligence. — Affirmed. 

8.  K.  Tracy  and  T.  B.  Snyder,  for  appellant. 

Seerley  d  Clark  and  W.  F.  Kopp,  for  appellee. 

Saunqbb,  J. — I.    The  instructions  ruled  that  plaintiff 
contributed  to  his  injury  by  his  own  negligence,  and  sub- 
mitted nothing  but  the  question   whether 
1.  NaoLiGBrci:       defendant,  ''after  discovering  the  position 
at^Swu  of  the  plaintiff,  and  the  peril  to  which  he 

was  exposed,  failed  to  exercise  care  to  avoid 
striking  the  plaintiff  with  his  team  and  wagon,  and  inflict- 
ing injury  upon  him."  This  charge  was  excepted  to  for 
being  an  invasion  of  the  province  of  the  jury,  "upon  the 
subject  of  contributory  negligence."  And  the  exception 
stated  further  that  the  question  of  contributory  negligence 
was  a  question  of  fact,  that  should  have  been  submitted  to 
the  jury. 
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The  facts  are  simple.    The  plaintiff  was  injured  by  a 
wagon  loaded  with  hay,  which  defendant  was  driving  upon 
a  scale^  to  be  weighed.    A  billboard  was  placed  in  a  line 
parallel  with  the  scale  or  scale  platform,  and  a  few  feet 
away  from  that  platform.    Plaintiff  was  standing  in  the 
comparatively  narrow  space  beside  the  platform,  with  his 
back  towards  it,  engrossed  in  reading  some  notices  upon 
the  billboard,  and  talking  to  one  Heman.    He  was  familiar 
with  the  situation,  and  knew  that  he  was  standing  close  to 
a  public  scale,  and  that  loads  might  at  any  time  be  driven 
upon  that  scale;  paid  no  attention  to  what  might  happ^i 
upon  the  scale;  but,  as  said,  engaged  his  attention  in  read- 
ing said  notices,  and  conversation.    The  load  of  hay  brought 
onto  the  scales  by  the  defendant  was  wider  than  the  scale 
platform,  and  encroached  upon  the  space  whereon  the  plain- 
tiff was  standing ;  and  thus  he  was  injured.    It  is  manifest 
that,  if  plaintiff  had  not  wholly  concentrated  his  attention 
upon  the  contents  of  the  billboard  and  engaged  in  said  con- 
versation and  turned  his  back  in  the  direction  from  which 
danger  might  come,  as  it  did,  the  act  of  the  plaintiff  would 
have  done  defendant  no  hurt    We  are  constrained  to  agree 
with  the  trial  court  that,  as  matter  of  law,  the  plaintiff  con- 
tributed to  his  own  injury  by  his  own  negligence. 

II.  In  the  errors  relied  on  for  reversal,  the  appellant 
asserts  that  the  court  erred  in  allowing  the  witness  Dehn 
to  say,  on  cross-examination  by  defendant,  that  a  bystander, 
^   ,  one  Heman,  said,  "Well,  it  was  your  own 

SSSaenT'of       faiilt;"  and  that  it  erred  in  permitting  this 
arffoment.  witness  to  say,  on  this  cross-examination, 

"We  had  no  business  there."  Beyond  the  statement  just  set 
out,  the  brief  of  the  appellant  contains  nothing.  No  brief 
point  covers  these  allied  error  assignments.  They  are  mere- 
ly the  old-fashioned  general  assignment  of  errors,  and  alone 
will  not  suffice.  Neither  an  assignment  of  errors  relied  on 
for  reversal  nor  brief  points  will,  under  the  present  rules,  en- 
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title  an  appellant  to  review.  These  rules  demand,  first,  an 
allegation  of  what  error  is  relied  on  for  reversal,  and  a 
brief  point,  as  defined  by  the  rule,  upon  that  error  assign- 
ment. 

III.  There  is  a  motion  by  appellant  to  strike  the 
amendment  of  abstract  by  appellee,  in  eflfect  upon  the  ground 
that  the  same  was  filed  some  three  months  or  more  after  ap- 
pellant's abstract  was  served  and  filed,  and  long  after  app- 
pellant's  argument  was  served,  and  at  the  same  time  that 
the  argument  for  appellee  was  served.  It  is  further  as- 
serted that  the  amendment  sets  forth  nothing  that  in  any 
manner  contradicts  what  is  set  forth  in  appellant's  ab- 
stract, and  is  simply  a  multiplication  of  words  in  setting  out 
the  same  facts.  We  are  of  opinion  that  the  complaints  are 
not  well  taken,  and  that  the  motion  must  be  overruled. 

The  judgment  will  be — Affirmed. 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


WiLTviAM  Starr,  Appellee,  v.  Emma  G.  Spbrry,  Appellant. 

IiANDLOBD  AND  TENANT:  Premises — Dangerous  Condition — Lia- 
bility of  Landlord.  ''Retention  of  control'*  by  a  landlord  of 
leased  premises  is  the  very  essence  of  his  liability  to  keep  the 
premises  in  a  reasonably  safe  condition.  Heldy  a  lease  by  a 
landlord  of  the  "second  floor'*  of  his  three-story  building  em- 
braced the  halltoays  of  said  second  floor,  and,  as  a  consequence, 
the  landlord  owed  no  duty  to  one  who  was  injured  by  reason  of 
the  unsafe  condition  In  which  such  hallway  was  kept  by  the 
tenant;  and  this  is  true  even  though  the  lease  forbade  obstruc- 
tions of  the  hallway. 

Appeal  from  Polk  District  Court. — ^Hubert  Uttbrback, 

Judge. 

May  13,  1918. 

Rehearing  Dbnied  September  80,  1918. 
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Action  to  recover  damages  consequent  on  the  falling  of 
a  radiator  in  defendant's  building  on  plaintiff's  foot.  From 
judgment  against  her,  the  defendant  appeals. — Reversed. 

Read  d  Read  and  Blake  d  Blake^  for  appellant. 

C.  G.  Putfuim,  for  appellee. 

Ladd,  J. — The  plaintiff,  at  the  time  in  question,  was 
employed  as  a  press  feeder  by  the  National  Printing  Com- 
pany.   Its  shop  was  on  the  second  floor  of  defendant's  build- 
ing.   In  the  morning  of  April  1,  1916,  he  passed  along  the 
hallway  to  the  entrance  therefrom  into  said  shop;  and,  as 
the  door  was  fastened,  turned  back;  and,  as  he  passed  a 
radiator  in  the  hallway  against  the  wall  or  partition,  a  few 
feet  from  the  door,  it  toppled  over  and  crushed  his  foot.    It 
was  not  connected  with  the  heating  system,  but  had  been  re- 
moved from  the  company's  room  in  October,  1915,  by  the 
company  or  its  landlord,  Chiesca,  or  both,  and  placed  in  the 
hallway,  where  it  had  continued  since.    The  theory  of  the 
plaintiff  is  that  defendant,  in  leasing  the  premises,  impli- 
edly reserved  control  and  possession  of  the  hallway,  and 
was  bound  to  exercise  ordinary  care  to  maintain  the  same 
in  a  reasonably  safe  condition  for  use  of  the  tenants  and 
others,  and  failed  so  to  do.    Of  course,  the  radiator  in  itself 
was  not  a  dangerous  instrumentality,  and,  if  it  became  such, 
this  was  due  to  a  leg's  falling  out,  or  other  loss  of  support. 
As  persons  were  making  use  of  the  hallway  continuously, 
the   place  would  not  seem  an  appropriate  locality  for  its 
jBtorage,  and  there  was  room  for  incjuiry  as  to  whether  the 
attention  an  ordinarily  prudent  person  would  have  bestowed 
iv^as  given  to  its  condition.     This  duty,  however,  was  in- 
cnmbent  upon  the  person  having  control  of  such  hallway, 
and   our  inquiry  is  directed  to  ascertain,  if  possible,  who 
this  was.    This  building,  consisting  of  three  stories,  is  at 
the  southwest  comer  of  West  Second  and  Walnut  Streets, 
iaiown  as  200,  202,  and  204  Walnut  Street,  and  is  owned  by 
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defendant.  Prior  to  January  1,  1916,  it  had  been  leased  to 
one  Chiesca,  who  bad  sublet  the  second  floor  to  the  National 
Printing  Company,  under  which  name  one  Hutton  operated 
a  printing  establishment.  The  latter  had  leased  '^the  di- 
vided west  portion  of  room  over  204  West  Walnut  on  sec- 
ond floor"  to  the  Volunteers  of  America,  from  December  1, 
1914,  to  December  1,  1918,  and  the  latter  were  in  posses- 
sion under  this  lease  when  the  defendant  executed  a  lease 
to  the  National  Printing  Company  of  "the  second  floor  of 
the  premises  commonly  known  as  Numbers  200,  202,  204  of 
West  Walnut  (Walnut)  Street  in  the  city  of  Des  Moines. 
Iowa,  except  space  of  12  feet  by  12  feet  in  the  southeast 
corner  thereof,  which  is  reserved  for  purpose  of  elevator  in 
case  first  party  (defendant)  desires  to  place  one  in  the 
premises."  The  term  was  from  January  1,  1916,  to  Janu- 
ary 1,  1918.  The  conditions  were  such  as  are  ordinarily  in- 
serted in  such  instruments,  and  only  those  following  need 
be  mentioned: 

"8.  It  is  expressly  understood  and  agreed  that  lessor 
shall  not  be  liable  for  damages  or  injury  to  lessee  or  his 
family  or  property  or  to  his  employees  or  their  property 
from  whatever  cause  arising  unless  the  direct  result  of 
lessor's  culpable  neglect  or  gross  carelessness.    •    •     ♦ 

"21.  If  the  property  herein  leased  is  other  than  a  sepa- 
rate private  residence,  lessee  agrees  further  not  to  obstruct 
the  halls  or  stairways,  and  to  only  use  same  for  passage  to 
and  from  premises  leased;  not  to  cover  or  obstruct  any  of 
the  skylights  or  windows  that  admit  light  in  the  courts, 
halls,  or  passageways,  and  not  to  paint  or  afSx  any  sign, 
except  with  written  consent  of  lessor  indorsed  hereon. 

"25.  Lessor  agrees  to  furnish  heat  from  date  to  May 
Ist,  and  from  October  1st  to  May  1st  in  each  year  during 
continuance  and  life  of  lease." 

The  privilege  to  enter  for  the  purpose  of  repairs  was 
accorded  the  lessor,  and  either  party  might  terminate  the 
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lease  after  July  1,  1916,  on  60  days'  notice.  The  lease  con- 
tained no  express  reservations,  other  than  as  stated.  A 
lease  of  the  third  floor  was  executed  by  defendant  to  the 
Volunteers  of  America,  with  same  conditions,  save  as  to 
use,  and  for  the  same  term, — ^that  is,  for  two  years  from 
January  1,  1916, — of  the  third  floor  and  the  ground  floor  of 
No.  204 ;  and  a  like  lease  was  made  to  others  of  the  first  floor 
of  Nos.  200  and  202.  The  following  contract  was  entered 
into,  January  7,  1916,  by  defendant  and  H.  J.  Illsley,  in 
charge  of  the  Volunteers  of  America: 

"That,  in  consideration  that  second  party,  H.  J.  lUsley^ 
employ  and  pay  for  all  janitor  help  necessary,  and  purchase 
and  promptly  pay  for  all  fuel  required  and  necessary,  and 
shall  furnish  sufficient  and  necessary  heat  required  for  prop- 
erly heating  the  building  at  Numbers  200-202-204  West  Wal- 
nut Street,  in  the  city  of  Des  Moines,  Polk  County,  Iowa, 
for  the  months  of  January,  February,  March  and  April, 
1916,  for  the  sum  of  one  hundred  dollars  (flOO.OO)  per 
month  for  each  of  said  months,  and  same  to  be  in  full  pay- 
ment for  same,  and  in  consideration  thereof,  first  party 
agrees  to  allow  said  sum  of  one  hundred  dollars  (flOO.OO) 
per  month  for  said  four  months  for  said  heating,  and  to 
apply  each  month's  payment  of  one  hundred  dollars 
(1100.00)  upon  the  rental  due  and  payable  for  each  of  said 
months  under  the  lease  with  the  Volunteers  of  America,  a 
tenant  occupying  a  portion  of  said  building,  and  of  which 
said  Illsley  is  manager." 

It  will  be  observed  that  Illsley  is  to  "employ  and  pay 
for  all  janitor  help  necessary."  There  is  no  indication  as  to 
what  may  have  been  necessary,  and  the  agreement  throws 
no  light  on  the  inquiry  as  to  the  control  of  the  hallway ;  nor 
can  it  be  said  that  anything  done  thereunder  indicated  that 
defendant  had  assumed  such  control.  The  hallway  was 
swept  and  scrubbed  at  the  instance  of  Illsley;  but  for  all 
that  appears,  this  may  have  been  done  because  of  making 
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use  thereof  in  connection  with  the  office  and  rooms  of  the 
Volunteers  of  America  on  the  second  floor. 

The  law  is  well  settled  that,  in  the  absence  of  stipula- 
tion to  the  contrary,  the  lessee  takes  the  demised  property 
in  the  condition  it  is  at  the  time  leased,  and  the  landlord 
is  under  no  obligation  to  repair  the  same  unless  the  defect 
be  latent,  nor  is  he  liable  for  injury  sustained  by  a  tenant, 
his  family,  guests,  or  others,  consequent  upon  its  defective 
condition.  In  other  words,  in  the  absence  of  contract,  there 
is  no  implied  undertaking  that  the  premises  are  or  shall 
be  made  suitable  for  the  use  of  the  tenant.  Boyer  v.  Com- 
mercial  Building  Inv.  Co.,  110  Iowa  491.  This  rule,  how- 
ever, does  not  apply  to  those  portions  of  the  building  (such 
as  passageways,  stairways,  and  the  like)  that  are  not  de- 
mised to  the  tenant,  but  are  retained  in  the  possession  or 
control  of  the  landlord.  With  respect  to  such  ways,  it  is 
well  settled  in  this  state  that  the  landlord  is  under  the  same 
responsibility  as  the  general  owner  of  real  estate  who  holds 
out  an  invitation  to  others  to  enter  upon  and  use  his  prop- 
erty, and  is  bound  to  exercise  reasonable  care  in  keeping 
such  ways  ordinarily  safe  for  the  tenants  and  those  having 
lawful  occasion  to  use  them.  Burner  v.  Higman  d  Skinner 
Co,,  127  Iowa  580 ;  Morse  v.  Houghton,  158  Iowa  279 ;  Flah- 
erty V.  Niema^y  125  Iowa  546.  As  pointed  out  in  8igffins 
V.  McGilh  72  N.  J.  L.  263  (3  L.  R.  A.  [N.  S.]  316)  : 

"In  a  case  of  a  demise,  the  entry  and  occupancy  are 
pursuant  to  an  estate  vested  in  the  tenant,  and  are  exclusive 
of  the  landlord ;  while,  in  the  case  of  passageways  and  stair- 
ways that  are  retained  in  the  legal  possession  of  the  land- 
lord, and  are  simply  used  by  the  tenants  as  appurtenances 
to  the  property  demised  to  them,  their  ingress  and  ^ress 
are  by  virtue  either  of  invitation  or  of  necessity." 

See  Looney  v.  McLean,  129  Mass.  33  (37  Am.  Rep.  295). 
Even  though  several  rooms  or  apartments  of  the  building 
are  leased  without  reference  being  made  to  the  hallways  or 
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stairways  affording  the  tenants  access  thereto,  the  landlord 
retains  control  over  them,  and  is  bound  to  exercise  ordinary 
care  in  maintaining  them  in  a  reasonably  safe  condition  for 
his  tenants  and  others  having  lawful  occasion  to  make  use 
of  them.  Morse  v.  Houghton,  supra.  This  is  for  the  reason 
that  the  tenants  could  only  use  the  rooms  or  apartments 
by  making  use  of  the  stair  or  hallway;  and  therefore,  in 
letting  these,  the  landlord  impliedly  grants  to  the  tenants 
an  easement  over  the  stairs  and  hallways.  At  the  common 
law,  as  a  general  rule,  the  person  enjoying  an  easement  is 
bound  to  make  the  necessary  repairs,  though  the  grantor 
of  an  easement  may  undertake  to  keep  in  repair  or  safe  con- 
dition, either  in  express  terms  or  by  reasonable  implication. 
Special  circumstances,  however,  take  a  case  like  this  out 
of  the  general  rule.  The  only  way  the  rooms  or  apartments 
can  be  enjoyed  is  by  access  through  the  ways  referred  to; 
and  the  parties  to  the  demise  must  have  intended,  as  is  nec- 
essarily to  be  implied  as  a  basis,  without  which  the  whole 
transaction  would  be  futile,  that  the  landlord  would  main- 
tain them,  as  essential  to  the  enjoyment  of  the  premises  de- 
mised, and  in  a  reasonably  safe  condition  for  the  use  of 
the  tenants,  and  also  of  those  persons  who  necessarily  go 
up  and  down  the  stairs  and  through  the  hallways  in  the 
ordinary  course  of  business  with  the  tenants.  In  no  other 
manner  can  the  premises  be  reached.  Indeed,  it  would  seem 
absurd  that  a  room  should  be  leased  without  making  pro- 
vision for  reaching  it.  On  these  grounds,  the  landlord  is 
qnite  generally  held  to  the  implied  undertaking  to  maintain 
in  a  reasonably  safe  condition  the  stairways  and  hallways 
necessary  to  reach  the  premises  demised.  Miller  v.  Hancock, 
2  Q.  B.  (1893)  177;  LaPlante  v.  LaZear,  31  Ind.  App.  433 
(68  N.  E.  312)  ;  Dodson  v,  Herndon,  147  Ky.  181  (143  S.  W. 
1011)  ;  Swimfer  V.  McQillimddAf,  81  Me.  318  (17  Atl.  124) ; 
Farley  v.  Byera,  106  Minn.  260  (118  N.  W.  1023) ;  Flanagan 

Vol.  184  lA.— 35 
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V,  Welch,  220  Mass.  186  (107  N.  E.  979) ;  Butler  v.  Watson, 
193  Mich.  322  (159  N.  W.  507). 

As  observed  in  LaPlante  t?.  LaZear,  supra: 

"The  authorities  are  not  in  harmony,  but  the  weight  of 
them  declare  the  rule  to  be  that,  where  the  landlord  leases 
separate  portions  of  the  same  building  to  different  tenants, 
and  reserves  under  his  control  those  parts  of  the  building  or 
premises  used  in  common  by  all  the  tenants,  he  is  under  an 
implied  obligation  to  use  reasonable  diligence  to  keep  in  a 
safe  condition  the  parts  over  which  he  reserves  control." 

This  conflict  in  authority  is  explained  in  Burner  v.  Hig- 
man  d  Skinner,  supra,  and  need  not  be  further  discussed. 
In  the  cases  cited  and  many  others,  halls  or  passages  and 
stairways  were  not  included  in  the  leases,  and,  as  the  land- 
lord retained  them,  the  easements  of  the  tenants,  being  im- 
plied, were  upheld. 

In  the  case  at  bar,  it  is  to  be  observed  that  the  Volun- 
teers of  America  had  rented  a  portion  of  the  second  story 
from  the  National  Printing  Company,  for  a  period  covering 
the  entire  term  of  the  subsequent  lease  to  it,  for  the  purpose 
of  using  the  demised  rooms  on  the  second  floor  in  connec- 
tion with  the  third  floor  for  hotel  purposes,  which  said  Vol- 
unteers leased  from  the  defendant  for  same  term  covered  by 
that  company's  lease.  This  being  so,  there  would  seem  to 
have  been  no  occasion  for  a  reservation  of  the  hallway  on 
the  second  floor  as  a  necessary  approach  or  passageway  to 
be  used  by  the  lessees  of  the  third  floor.  This  may  explain 
the  form  of  the  lease  by  the  defendant  to  the  National  Print- 
ing Company,  but  its  language  obviates  the  necessity  or  the 
possibility  of  implying  a  reservation.  It  is  of  "the  second 
floor  of  the  premises  usually  known  as  Nos.  200,  202,  204, 
of  West  Walnut  Street  in  city  of  Des  Moines,  Iowa,  except 
space  12  feet  by  12  feet,  which  is  reserved  for  the  purpose 
of  elevator,  in  case  flrst  party  desires  to  place  one  in  prem- 
ises."   This  reservation  did  not  become  effective,  as  the  les- 
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8or  did  not  elect  to  construct  the  elevator;  but,  from  the  in- 
clusion of  such  reservation,  the  natural  inference  is  that 
others  were  not  intended.  E5ven  if  this  were  not  so,  there 
can  be  no  escape  from  the  conclusion  that  the  description 
of  the  demised  premises  as  "the  second  floor"  of  the  building, 
included  everything  in  the  second  story  of  the  premises.  A& 
well  exclude  the  rooms  therefrom,  as  the  hallways  or  stair- 
ways. The  words  "second  floor*'  fix  the  upper  and  lower 
boundaries,  and  the  numbers  of  the  building,  the  lateral 
boundaries, — that  is,  the  outside  walls  of  the  building. 

In  Lowell  v.  Strahan,  145  Mass.  1  (1  Am.  St  422),  the 
plaintiffs  had  leased  "the  first  floor  and  front  part  of  base- 
ment in  building,"  and  the  tenant,  defendant,  in  considera- 
tion of  the  annual  payment  of  $150,  allowed  a  sign  to  re- 
main on  the  outer  wall,  and  had  also  allowed  an  inscrip- 
tion to  be  painted  on  another  sign,  in  consideration  of  $12.50 
per  month.  The  plaintiffs  brought  the  action  for  money  had 
and  received,  on  the  theory  that  the  lease  was  only  of  cer- 
tain rooms  in  the  building,  and  gave  the  tenant  no  right  to 
make  use  of  the  outer  wall,  other  than  for  the  customary 
sign  of  his  own  business,  and  that  letting  the  other  signs 
be  there  was  a  trespass ;  but  the  trial  court  ruled  that  the 
outer  walls  were  covered  by  the  lease.  In  approving  the 
decision,  the  court,  speaking  through  Allen,  J.,  said : 

"The  words  'first  floor'  in  the  building  are  equivalent  to 
'first  story'  of  the  building,  and  naturally  include  the  walls. 
The  apparent  intention  is  to  separate  a  section  of  the  buUd- 
ing,  as  a  distinct  tenement.  The  words  'first  floor*  define 
the  lower  and  upper  boundaries  of  this ;  but  there  is  nothing 
to  fix  the  lateral  boundaries,  except  the  boundaries  of  the 
building.  In  this  respect,  the  words  differ  somewhat  from 
the  word  'room.'  'Floor'  means  a  section  of  the  building 
between  horizontal  planes.  The  words  'in  building'  show 
that  the  section  is  of  the  whole  building,  and  not  a  part  of 
it.    The  word  'room'  includes  a  description  of  the  perpen- 
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dicular,  as  well  as  of  the  horizontal  planes  which  bound 
the  parcel  of  the  house  described  by  it,  and  excludes  the  out- 
side of  lateral  walls,  at  least  when  they  constitute  the  walls 
of  another  room,  as  clearly  as  the  words  'first  floor'  ex- 
clude the  flooring  of  the  story  above  it.  Under  what  cir- 
cumstances a  lease  of  a  story  of  a  building  would  include  a 
space  beyond  the  building  over  land  belonging  to  it,  need 
not  be  considered.  In  this  case,  the  building  adjoins  the 
sidewalk,  and  the  words  'first  floor  in  building'  must  be 
held  to  include  the  entire  front  wall  of  that  part  of  the 
building,  unless  there  is  something  to  control  the  natural 
meaning  of  the  language." 

The  only  ground  on  which  liability  of  the  lessor  for 
failure  to  maintain  passageways  and  stairways  in  reason- 
ably safe  condition  can  be  based,  is  that  he  retains  control 
thereof.  If  these  are  leased  or  included  in  the  lease  to  a 
tenant,  the  landlord  does  not  retain  control,  for  that  has 
passed  to  the  tenant*  In  other  words,  the  lessor  vested  in 
the  lessee  the  right  to  the  occupancy  of  the  entire  floor,  in 
so  far  as  he  might  do  so.  That  the  lease  restricted  the  use 
and  forbade  obstructions  can  make  no  difference;  for  this 
merely  defined  the  manner  of  the  use  or  control.  Nor  is 
this  conclusion  obviated  if  there  be  an  implied  reservation 
of  the  use  of  the  hallways  and  stairways  by  the  tenants  of 
the  third  floor ;  for  the  landlord  parted  with  his  control  and 
possession  of  the  entire  second  floor,  and  the  obligation,  if 
any,  to  keep  the  hallways  and  stairways  on  that  floor  in 
good  condition  devolved  upon  the  lessee  of  the  entire  sec- 
ond story.  Because  of  defendant's  not  retaining  or  being 
in  possession  or  control  of  the  hallway  in  question  at  the 
time  of  the  accident,  she  owed  plaintiff  no  duty,  and  the 
verdict  should  have  been  for  defendant. — Reversed. 

Preston,  C  J.,  B}vans  and  Salinobr,  JJ.,  concur. 
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J.  P.  Trainor,  Appellant,  v.  H.  A.  Mains  &  Company  et  al., 

Appellees. 

HSOLiaENOE:     Unguarded  Openings  In  UnflnUhed  Building.    One 

1  who  has  full  ki^owledge  of  an  unguarded  opening  in  the  floor  of 
an  unfinished  building,  and  inadvertently  steps  therein,  may 
not  predicate  negligence  on  the  mere  fact  that  the  opening  was 
unguarded,  and  that  he  had  not  been  warned  of  the  dangers 
attending  said  opening. 

APPEAL  AND  EBBOS:     Assignment  of  Error — ^Xnsuiflciency.     As- 

2  signments  which  require  the  court  to  search  out  the  evidence 
and  rulings  bearing  thereon  are  wholly  InsufiBcient. 

Appeal  from  Jasper  District  Court. — Hbnby  Silwold, 

Judge. 

Sbptbmbeb  30,  1918. 

Action  for  personal  injuries.  Three  defendants  are 
charged  with  joint  liability  as  for  concurring  negligence. 
At  the  close  of  the  evidence,  each  moved  for  a  directed  ver- 
dict, and  each  motion  was  sustained.  Plaintiflf  appeals. — 
Afirmed. 

Ross  R.  Mowry  and  W.  Q.  Clements,  for  appellant. 

Edwards,  Longley,  Ransier  d  Smith,  Miller  d  Walling- 
ford,  Oliver  H.  Miller,  E.  J.  Salmon,  and  (7.  0.  McLain,  for 
appellees. 

Pbb  Curiam. — I.  The  accident  to  the  plaintiff  occurred 
in  a  building  which  was  in  course  of  construction.  While 
on  the  second  floor  of  the  building,  the  plaintiff,  by  some 

inadvertence,  stepped  ^Ssideways  and  back- 
1.  NKLmmca:       wards"  into  an  opening  in  the  floor,  whereby 

o&gnarded 

opfiiingi  in        he  was  severely  injured.    This  ox>ening  was 
taiMiBs.  an  elevator  well,  in  which  an  elevator  was 

to  be  installed.    It  was  enclosed  on  three 
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sides.    The  plaintiff^  at  the  time  of  his  injury,  was  in  charge 
of  the  execution  of  a  contract  by  the  General  Fire  Extin- 
guisher Company,  to  install  in  said  building,  in  the  course 
of  construction  thereof,  a  fire  extinguishing  system.    He, 
with  certain  helpers,  had  been  engaged  upon  this  woriic  for 
several  days  prior  to  the  accident,  which  occurred  on  the 
tenth  day  of  his  service.     The  three  joint  defendants  are 
Maine  &  Company,  Otis  Elevator  Company,  and  the  Maytag 
Company.    The  Maytag  Company  was  the  owner  of  the 
property.    Maine  &  Comjxany  was  the  building  contractor 
which  had  entered  into  a  contract  with  the  owner  for  the 
construction  of  the  building,  and  was  engaged  in  such  con- 
struction at  the  time  of  plaintiff's  injury.     The  Otis  Ele- 
vator Company  had  entered  into  a  contract  with  the  owner 
to  install  the  elevators  in  such  building.     It  also  was  en- 
gaged in  the  execution  of  such  contract  at  the  time  of  plain- 
tiff's injury,  and  had  been  so  engaged  for  four  or  five  days. 
Maine  &  Company,  Otis  Elevator  Company,  and  the  Fire 
Extinguisher   Company    appear,    therefore,    to    have   been 
engaged,  at  the  time  of  the  accident,  upon  their  respective 
contracts  pertaining  to  said  building.     They  also  appear 
to  have  bfeen  working  together  harmoniously,  each  extend- 
ing due  consideration   to  the  rights  of  the  others.    The 
building  in  course  of  construction  was,  in  dimension,  200 
feet  by  80  feet,  and  four  stories  high.     It  was  being  con- 
structed for  manufacturing  purposes.     It  had  been  fully 
enclosed,    and    covered   with   a    roof.      The   building   con- 
tractor had  left  three  prominent  openings  in  the  floors. 
One    was    a    large    opening,    near    the    center    of    the 
building,  which  was  used  for  the  operation  of  the  hoist- 
ing machinery.    This  machinery  was  used  for  the  lifting  of 
material  from  the  ground  to  the  various  floors.    It  belonged 
to  the  building  contractor;  but  the  right  to  use  the  same 
was  extended  to  all  the  defendants  and  to  the  Fire  Extin- 
guisher Company,  in  the  handling  of  their  own  material  re 
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spectively,  and  the  same  was  so  used  by  each  one.    At  the 
northwest  corner  of  the  building,  a  large  elevator  well  was 
open,  and  extended  through  every  floor.    Farther  east,  and 
near  the  center  of  the  north  wall,  a  smaller  elevator  well 
was  left,  and  this  is  the  one  into  which  the  plaintiff  fell.    Its 
dimension  was  between  6  and  7  feet  square.    This  well  ex- 
tended up  to  the  third  floor.    The  plaintiff  was  concededlj 
familiar  with  the  two  larger  openings.    He  testified,  how- 
ever, that  he  did  not  know  of  the  smaller  elevator  well.    The 
accident  occurred  in  the  daytime.    The  building  was  excep- 
tionally well  lighted.    Windows  upon  this  floor,  5  feet  by 
3  feet,  18  inches  apart,  were  placed  for  the  entire  length 
thereof  on  each  side.    The  charge  of  negligence  against  the 
defendants,  as  made  in  the  petition,  is  very  general.    It  is 
that  the  opening  was  left  unguarded.    It  is  charged  gener 
ally  that  it  was  the  duty  of  every  one  of  the  defendants  to 
guard  such  opening,  and  that,  therefore,  each  was  negligent 
in  failure  to  do  so.    Apart  from  this  general  charge,  there 
does  not  appear,  either  in  the  petition  or  in  the  evidence, 
any  particular  fact  tending  to  show  negligence  on  the  part 
of  any  defendant.    The  case  is  argued  here  by  the  appellant 
largely  upon  its  g[eneral  merits.    The  argument  is  made  to 
rest  upon  the  broad  proposition  that  these  defendants,  be- 
ing jointly  in  charge  of  this  building,  were  bound  to  main- 
tain the  same  in  a  reasonably  safe  condition  for  every  other 
person  who  might  lawfully  enter  upon  it.     It  is  further 
argued  that  such  duty  imposed  upon  them  the  requirement 
to  guard  the  opening  and  to  warn  the  plaintiff.    The  argu- 
ment fails  to  take  into  proper  account  the  fact  that  the 
building  was  in  course  of  construction.    The  contract  for 
the  installation  of  the  fire  extinguisher  which  the  plaintiff 
was  executing  contemplated  that  such  installation  should 
be  made  while  the  building  was  in  course  of  construction. 
Ko  building  in  course  of  construction  is  a  safe  place,  in  the 
sense  that  the  completed  building  is  safe.     On  the  other 


552  Trainor  v.  Mains  &  Go.  [184  Iowa 

handy  danger  inheres  in  the  building  which  is  in  the  process 
of  construction,  in  a  sense  in  which  it  does  not  in  the  com- 
pleted  building.     Manifestly,  it  cannot  be  practicable  to 
keep  all  openings  covered  or  guarded  against  the  dangers 
of  inadvertence.     There  was  nothing  concealed  about  the 
opening    involved   herein.    .  There   was   no   hidden    defect 
There  was  no  defective  workmanship  nor  defective  plan. 
The  well  was  enclosed  on  three  sides,  and  open  on  the  fourtli. 
The  elevator  was  about  to  be  installed,  although  work  on 
the  installation  had  not  begun.    The  opening  was  6  feet  and 
9  inches.    The  plaintiff  stood  in  plain  view  of  it  for  an  ap* 
preciable  time,  and  inadvertently  stepped  ^^sideways  and 
backwards"  into  it.    It  cannot  be  said  otherwise  than  that 
the  plaintiff  knew  of  the  opening.    There  was,  therefore^  no 
occasion  of  warning.    In  so  far  as  the  plaintiff's  inadver- 
tence was  the  cause  of  the  accident,  it  is  not  claimed  that 
the  defendants  are  responsible  for  it.    Nor  does  any  other 
fact  appear,  except  the  existence  of  the  opening,  which  tends 
to  show  a  breach  of  duty  on  the  part  of  any  defendant.     In- 
deed, the  prominent  cause  of  the  accident  was  the  plaintiff's 
inadvertence.     It  cannot  be  gainsaid  that  such  an  inad- 
vertence might  result  in  serious  injury  in  scores  of  places 
upon  any  building  in  course  of  construction.    The  plaintiff 
had  not  been  invited  into  this  building  under  th^  implied 
guaranty  of  safety  of  a  completed  building.    The  relations 
between  him  and  the  defendants  were  predicated  upon  the 
dangers  naturally  incident  to  and  inherent  in  the  woric  of 
construction  and  installation  upon  which  all  of  them  were 
engaged.    We  think  it  clear,  therefore,  that  it  was  incum- 
bent upon  the  plaintiff  to  show  something  more,  as  a  basis 
of  alleged  negligence  of  the  defendants,  than  the  mere  ex- 
istence of  this  opening.    We  do  not  think  that  he  can  predi- 
cate his  charge  of  negligence  upon  this  fact  alone.    Burner 
V,  Hiffnum  d  8bi/nrner  Co.,  127  Iowa  580;  Beique  v.  Roomer, 
169  Mass.  541  (48  N.  E.  338) ;  Colen  v.  Gladding,  McBean 
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d  Co.,  166  Cal.  354  (136  Pac.  289) ;  Wwnnamaker  v.  Burke, 
111  Pa.  423  (2  Atl.  500) ;  Johnson  v.  Klarquiat,  114  Minn. 
165  (130  N.  W.  943). 

On  the  general  merits  of  the  case,  therefore,  the  verdict 
appears  to  have  been  properly  directed. 

II.  Certain  specified  grounds  of  reversal  have  been  set 
forth  in  appellant's  argument,  based  upon  alleged  erroneous 
mlings  in  evidence.  Neither  the  specifications  nor  the  argu- 
ment bring  before  us  the  evidence  involved 
2,  ApriAL  ivD        nor  the  rulings  thereon.     We  are  directed 


stemment  of        to  look  these  matters  up  for  ourselves  as 
saffldeney.  they  are  found  in  the  abstract.    This  is  not 

in  conformity  with  the  rules.  We  cannot, 
therefore,  enter  upon  a  discussion  of  these  speci- 
fications. We  may  say,  however,  that  we  find  nothing  in 
the  abstract  which  would  have  justified  a  different  disposi- 
tion of  the  case.  The  judgment  below  is,  therefore, — Af- 
firmed, 

Preston,  C.  J.,  Ladd,  Evans,  and  Salinger,  JJ.,  concur. 


Bruce  R.  Vale,  Appellant,  v.  George  H.  Messenger,  Super- 
intendent of  Banking,  Appellee. 

"BANKS  AND  BANKING:     Control  and  Regulation — Oertificate  of 

1  Aatborizatlon — ^Propriety.  The  superintendent  of  banking,  upon 
being  "satisfied"  that  the  capital  of  a  duly  incorporated  bank 
has  been  paid  up,  may  not  refuse  to  issue  a  certificate  authoriz- 
ing the  bank  to  commence  business — may  not  enter  upon  an  in- 
vestigation as  to  the  propriety,  wisdom,  or  possible  success  of 
the  bank  In  question.     (Sec.  1864.  Code  Supp.,  1913.) 

STATUTES:     Ctonstrtiction— Principles.    The  following  principles  of 

2  statutory  construction  are  recognized  and  applied,  to  wit: 

1.  Expressio  unius  est  excluHo  alteriii^ — the  express  mention 
of  one  thing  implies  the  exclusion  of  the  other. 

2.  The  word  "«7ta«,'*  when  employed  in  a  statute  which  has 
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been  enacted  for  the  purpose  of  conferring  a  right  or  privilege, 
will  be  construed  in  a  mandatory  sense. 

BANKS  AND  BANKING:  Control  and  Begulation— Official  Author- 
3  izatlon.  The  broad  power  of  the  superintendent  of  banking  "to 
control  and  superviee"  all  banks,  etc,  has  sole  reference  to 
fully  organized  and  officially  authorized  banks,  and  embraces 
no  power  to  refuse  a  certificate  authorizing  the  commencement 
of  business,  when  the  conditions  precedent  to  the  issuance  of 
such  certificate  have  been  fully  met  (Sec.  7,  Ch.  40,  Acts  37 
O.  A.) 

Appeal  from  Polk  District  Court, — George  Wilson,  Judge. 

JuNB  27,  191 S. 

Rehearing  Denied  September  30,  1918. 

On  petition  praying  that  defendant  be  restrained  from 
issuing  a  certificate  to  the  Bonaparte  State  Bank,  authoriz- 
ing it  to  commence  business,  and  that,  on  final  hearing,  he 
be  required  to  ascertain  whether  the  establishment  of  such 
an  institution  would  be  inimical  to  the  interests  of  the  pub- 
lic, a  temporary'  injunction  was  issued,  as  prayed.  On  mo- 
tion, the  restraining  order  was  dissolved.  From  this  order, 
plaintiff  appeals. — Affirmed, 

Robert  SloaHy  H,  B,  Sloan,  F,  W,  Sargent,  and  L.  H. 
Salinger,  for  appellant. 

H.  M.  Havner,  Attorney  General,  Walker  d  MoBeth, 
and  Stipp,  Perry,  BanniMer  d  Starzinger,  for  appellee. 

Ladd,  J. — The  department  of  banking  was  created  by 
Chapter  40  of  the  Acts  of  the  Thirty-seventh  General  As- 
sembly.    The  defendant  is  the  superintendent  of  that  de- 
partment. 
1.  Bins  AVD  A.  V.  Blackford  and  others  organized 

S5*Sd'rS5-  what  is  known  as  the  Bonaparte  State 
tSsttte  S  an-  Bank,  with  141  shareholders,  in  the  manner 
propriety.  '         prescribed  by  Section  1868  of  the  Code.    The 

articles  were  recorded,  and  notice  of  incor- 
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poration  given  as  therein  directed.  Its  capital  of  125,000 
was  paid  up^  together  with  a  reserve  fund  of  10%  thereof, 
of  which  fact  the  superintendent  of  banking  was  satisfied  by 
a  sworn  statement  of  the  officers  of  the  bank  and  the  deposit 
of  the  money  with  a  depositary  approved  by  him.  There- 
upon, he  was  about  to  issue  a  certificate,  authorizing  the 
corporation  to  commence  business,  when  plaintiff  demanded 
that  the  superintendent  of  banking  make  investigation,  and 
ascertain  whether  the  interests  of  the  public  would  be  served 
or  impaired  by  the  establishment  of  said  bank  in  the  incor- 
poTSited  town  of  Bonaparte,  and  offered  to  submit  proof 
tending  to  show  that,  in  the  exercise  of  a  sound  discretion, 
the  suj[>erintendent  ought  to  deny  the  certificate.  The  super- 
intendent declined  to  investigate,  or  to  exercise  any  discre- 
tion in  the  matter,  other  than  in  determining  whether  the 
capital  had  been  fully  paid  in;  and  so  did  on  the  ground 
that  he  was  without  authority  to  do  so.  Thereupon,  this 
suit  was  begun  in  mandamus,  to  require  him  to  make  such 
investigation  and  determine  whether  any  public  interest 
would  be  jeopardized  by  opening  the  bank  as  is  proposed. 

The  defendant  was  temporarily  enjoined  from  issuing 
the  certificate  to  commence  business,  pending  hearing.  On 
motion,  the  restraining  order  was  dissolved,  and  this  ruling 
IB  here  for  review. 

The  question  presented  is  not  whether  the  superinten- 
dent of  banking  should  deny  or  issue  the  certificate,  but 
whether  the  statutes  of  this  state  confer  authority  to  inquire 
into  the  propriety  of  so  doing,  and  whether  he  should  so  do, 
in  the  proper  discharge  of  his  duties.  That  Bonaparte  is  a 
place  of  about  600  inhabitants,  and  has  two  banks,-— one  a 
state  bank,  with  a  capital  stock  of  |50,000,  surplus  and  undi- 
vided profits  f20,000,  and  deposits  in  the  sum  of  (450,000, 
and  the  other  a  savings  bank,  with  f  15,000  capital  stock,  and 
ahont  a  like  amount  in  deposits, — and  other  matters,  are 
evidently  pleaded  to  indicate  that  whether  another  bank 
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there  would  be  of  any  advantage  to  tiie  public  is  an  open 
question.  If  the  superintendent  has  such  power^  it  must  be 
found  in  the  statutes,  or  fairly  be  implied  therefrom. 

Prior  to  the  enactment  of  Chapter  40  of  the  Acts  of  the 
Thirty-seventh  General  Assembly,  banks  and  loan  and  trust 
companies  incorporated  under  the  laws  of  the  state  were 
under  the  supervision  of  the  auditor  of  state.  The  banking 
department  was  created  by  that  chapter,  and  to  it  were 
transferred  all  matters  concerning  such  corporations,  for- 
merly dealt  with  by  the  auditor  of  state.  The  chief  officer 
of  the  department  is  styled  ^^superintendent  of  banking/' 
and  Section  2  of  said  chapter  exacts  that  his  selection  shall 
be  '^solely  with  regard  to  his  qualifications  and  fitness  to 
discharge  the  duties  of  this  position."  His  i)owers,  aside 
from  those  incident  to  organization,  are  defined  by  Section 
7  of  the  act,  which  may  as  well  be  set  out : 

'^The  superintendent  of  banking  shall  be  the  head  of 
the  banking  department  of  Iowa  and  shall  have  general  con- 
trol, supervision  and  direction  of  all  banks  and  trust  com- 
panies incorporated  under  the  laws  of  Iowa,  and  shall  be 
charged  with  the  execution  of  the  laws  of  this  state  relat- 
ing to  banking;  and  all  powers  now  vested  in  and  all  du- 
ties imposed  upon  the  auditor  of  state  relating  in  any  way 
to  banking  matters,  shall,  from  and  after  the  taking  effect 
of  this  act,  be  vested  in  and  made  incumbent  upon  the  super- 
intendent of  banking  herein  provided  for." 

Section  8  requires  that: 

"All  books,  records,  files,  documents,  reports  and  se- 
curities, and  all  papers  of  every  kind  and  character  relating 
to  the  business  of  banking  and  now  enjoined  and  required 
by  law  to  be  delivered  to  or  to  be  filed  or  be  deposited  witb 
the  auditor  of  state  shall,  from  and  after  the  taking  effect 
of  this  act,  be  delivered  to  and  filed  or  deposited  with  the 
said  superintendent  of  banking." 

Precisely  the  extent  or  limitation  of  the  authority  in- 
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tended  to  be  vested  in  the  superintendent,  by  the  clause  giv- 
ing him  "general  control,  supervision  and  direction  of  all 
banks  and  trust  companies  incorporated  under  the  laws  of 
Iowa,"  need  not  now  be  determined.    It  is  enough,  for  the 
purposes  of  this  case,  that  he  is  "charged  with  the  execution 
of  the  laws  of  this  state  relating  to  banking,"  and  is  vested 
with  all  powers  and  required  to  perform  all  the  duties  for- 
merly exacted  of  the  auditor  of  state.    These  will  be  found, 
specified  with  more  or  less  exactness,  in  Chapters  10,  11, 
and  12  of  Title  IX  of  the  Code,  beginning  at  Section  1841, 
as  snbsequently  amended ;  and  these  were  not  changed  by  the 
Acts  of  the  Thirty-seventh  General  Assembly,  unless  this 
were  effected  by  conferring  on  the  superintendent  general 
control  of  the  banks  and  trust  companies  of  the  state. 

Sections  1861  and  1862  of  the  Code  relate  to  the  incor- 
poration of  the  word  "state"  in  the  name  of  the  bank,  and 
Section  1863,  to  what  shall  be  contained  in  the  articles  of 
incorporation,  how  they  shall  be  signed  and  acknowledged, 
the  recording  of  the  same  in  the  office  of  the  secretary  of 
state,  and  the  publication  of  notice  of  incorporation.  The 
section  following.  Section  1864  of  the  Code  Supplement, 
1913,  provides  that: 

'^o  state  bank  shall  be  organized  under  the  provisions 
of  this  chapter  with  a  less  amount  of  paid  up  capital  than 
fifty  thousand  dollars,  except  in  cities  or  towns  having  a 
population  not  exceeding  three  thousand,  where  such  as- 
sociation may  be  organized  with  a  paid  up  capital  of  not 
less  than  twenty-five  thousand  dollars.     But  no  such  as- 
sociation shall  have  the  right  to  commence  business  until 
its  officers  or  its  stockholders  shall  have  furnished  to  the 
auditor  of  state  a  sworn  statement  of  the  paid  up  capital, 
and,  when  the  auditor  of  state  is  satisfied  as  to  that  fact, 
.he  shall  issue  to  such  association  a  certificate  authorizing 
it  to  commence  business,  and  it  shall  cause  said  certificate 
to  be  published  in  some  newspaper  printed  in  the  city  or 
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town  where  the  association  is  located,  once  each  week,  for 
at  least  four  weeks,  or,  if  no  newspaper  is  published  in  such 
city  or  town,  then  in  a  newspaper  published  nearest  thereto 
in  the  county." 

The  meaning  of  the  language  of  this  statute  seems  mani- 
fest. After  all  exacted  by  the  preceding  sections  has  been 
accomplished,  one  very  essential  thing  is  lacking,  and  that 
is  the  capital  with  which  to  conduct  the  business  proposed. 
Without  this,  it  is  merely  an  organization  on  paper.  Before 
it  may  do  business,  a  certificate  so  authorizing  must  be  ob- 
tained. How?  By  furnishing  the  auditor  (now  the  super- 
intendent of  banking)  a  sworn  statement  by  its  officers  or 
stockholders  that  the  capital  is  paid  up.  ^^When  the  audi- 
tor of  state  (superintendent  of  banking)  is  satisfied  as  to 
that  fact,"  he  shall  issue  the  required  certificate.  Of  what 
fact  is  he  to  be  satisfied?  Plainly  enough,  that  the  capital 
has-  been  paid  up. 

The  auditor  is  limited  to  this  one  inquiry^  and  by  the 
specification  that,  when  he  ^4s  satisfied  as  to  that  fact,  he 
shall  issue  to  the  association  a  certificate,"  all  other  facts 

are,  by  implication,  excluded.    The  maxim 

'^Expreasio  uniua  est  excluaio  dlteriu^'  is  ap- 

2.  STATuns:  plicable  in  such  cases.     City  of  Keokuk  v. 

principies.^" '       ^GToggs,  39  Iowa  447;  Slam^  v.  McCarrolly 

40  Iowa  61;  McBride  v.  Des  Moines  City 
R.  Co.,  134  Iowa  398 ;  Carter  r.  City  Council 
of  Council  Bluffs,  180  Iowa  227. 

The  word  ^^shall,"  appearing  in  statutes,  is  generally 
construed  to  be  mandatory.  Where  no  right  or  benefit  de- 
pends on  its  imperative  use,  it  may  be,  and  often  is,  treated 
as  synonymous  with  "may."  The  rule  of  construction  is 
quite  clearly  expressed  in  Wheeler  v.  City  of  Chicago,  24 
m.  105,  quoted  with  approval  in  First  Nat,  Bank  of 
Helena  v.  Neill,  13  Mont  377  (34  Pac.  180) . 

"The  word  'may'  is  construed  to  mean  'shall'  whenever 
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the  rights  of  the  public  or  third  persons  depend  upon  the 
eiercise  of  the  power  or  performance  of  the  duty  to  which 
it  refers.  And  so,  on  the  other  hand,  the  word  *shair  may 
be  held  to  be  merely  directory,  when  no  advantage  is  lost, 
when  no  right  is  destroyed,  when  no  benefit  is  sacrificed, 
either  to  the  public  or  to  the  individual,  by  giving  it  that 
construction.  But,  if  any  right  to  anyone  depends  upon 
giving  the  word  an  imperative  construction,  the  presump- 
tion is  that  the  word  was  used  in  reference  to  such  right  or 
benefit.  But,  where  no  right  or  benefit  to  anyone  depends 
upon  the  imperative  use  of  the  word,  it  may  be  held  to  be 
directory  merely.'* 

See  35  Cyc.  1431,  and  cases  collected. 

Here,  the  right  of  the  corporation  to  commence  busi- 
ness depends  on  the  issuance  of  the  certificate ;  and  denial, 
or  delay  even,  in  so  doing,  directly  interferes  with  its  prob- 
able earnings,  and  is  likely  to  impair  the  value  of  its  fran- 
chise. Denial  of  the  certificate  would  defeat  the  enterprise 
and  render  nugatory  the  entire  work  of  incorporation,  and 
thereby  deny  a  right  which  otherwise  would  be  enjoyed. 
The  cardinal  principle  of  construction  is  that  effect  be  given, 
if  possible,  to  intention  of  the  lawmakers ;  and,  where  such 
intention  is  clearly  and  plainly  expressed,  without  any  am- 
biguity, in  a  statute  enacted  to  confer  a  right  or  privil^e 
upon  compliance  therewith,  there  is  no  room  for  construc- 
tion.   Fry  V.  Fry,  125  Iowa  424. 

Construing  this  statute  according  to  the  context  and 
the  approved  usage  of  words,  we  entertain  no  doubt  that  the 
word  '^shall"  was  designedly  used  in  a  mandatory  or  impera- 
tive sense. 

Counsel  for  appellant,  however,  argue  that  since,  by 
Section  7,  heretofore  quoted,  the  superintendent  of  banking 
is  given  control  and  supervision  of  all  banks  and  trust  com- 
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panies,    this    control    and    supervision   at- 
8.  BAHKfl  M         taches  upon  their  organization,  prior  to  the 
nmStioS^^       issuance  of  the  certificate,  and,  therefore, 
tb^rinttim.  preliminary  thereto;  and  that,  in  the  exer- 

cise of  such  powers,  the  superintendent  may 
inquire  into  the  propriety  of  establishing  such  a  bank.  The 
vice  of  this  argument  is  that  an  oi^anization  of  a  corpora- 
tion on  paper  does  not  constitute  it  a  bank.  It  is  merely 
a  corporate  entity,  which  may  or  may  not  become  a  bank. 
Webster  defines  "bank"  as  an  establishment  for  the  custody, 
loan,  exchange,  or  issue  of  money.  In  Rominger  v.  Keyes. 
73  Ind.  375,  the  following  definitions  are  given :  By  Burrill, 
a  "house  or  place  where  business  is  carried  on ;"  by  Bouvier, 
"a  place  for  the  deposit  of  money;"  by  Wharton,  "a  place 
where  money  is  deposited  for  the  purpose  of  being  let  out 
at  interest,  returned  by  exchange,  disposed  of  to  profit,  or 
to  be  drawn  out  again  as  the  owner  shall  call  for  it;"  and  by 
Abbott,  "an  establishment  for  the  custody  of  money,  or  for 
the  loaning  and  investing  of  money;  or  for  the  issue,  ex- 
change, and  circulation  of  .money ;  or  for  more  than  one  or 
all  of  these  purposes.  The  term  is  applied  to  the  incorpora- 
tions or  associations  authorized  to  perform  such  functions; 
to  the  body  of  directors,  or  other  oflScers  authorized  to  man- 
age its  operations;  and  to  the  office  or  place  where  its  busi- 
ness is  conducted." 

Similar  definitions  will  be  found  in  Kiggins  v.  Mund^^y, 
19  Wash.  233  (52  Pac.  855) ;  Hohhs  v.  National  Bank  of 
Commerce,  101  Fed.  75  (41  C.  C.  A.  205) ;  Reed  v.  People. 
125  111.  592  (1  L.  R.  A.  324) ;  Morse  on  Banks  (3d  Ed.),  Sec- 
tion 2.  These  and  other  authorities  plainly  indicate  that 
by  "bank"  is  meant  a  concern  engaged  in  the  banking  busi- 
ness, and  not  a  mere  organization,  ready  when  permission 
Is  granted,  to  commence  such  business. 

Moreover,  the  chapter  does  not  purport  to  change  ex- 
isting laws,  save  in  the  matter  of  their  administration,  and 
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especially  charges  the  execution  of  all  laws  relating  to  bank- 
ing, and  imposes  on  the  superintendent  of  banking  the  du- 
ties previously  exacted  of  the  state  auditor;  and  among 
these  is  the  issuance  of  a  certificate  authorizing  the  com- 
mencement of  business,  upon  satisfactory  proof  by  sworn 
statement.  We  discover  nothing  in  the  context  indicating 
a  legislative  intent  that  any  other  showing  may  be  exacted 
by  the  superintendent  of  banking  as  a  condition  precedent. 

As  contended  by  appellant,  no  one  has  any  vested  right 
in  the  privilege  of  organizing  a  banking  or  other  corpora- 
tion. The  general  assembly  probably  might  impose  such 
conditions  as  it  may  deem  expedient,  even  to  the  exaction 
of  a  finding  by  the  department  of  banking  that  the  estab- 
lishment of  a  bank  at  a  particular  locality  will  be  for  the 
best  interests  of  the  community,  as  a  condition  to  allowing 
the  corporation  to  commence  business.  In  several  states, 
statutes  so  provide,  as  do  the  Federal  statutes.  See  ScTiaake 
t?.  Dooley,  85  Kan.  598  (37  L.  R.  A.  [N.  S.]  877,  Ann.  Oases 
1913A,  254) ;  People  v.  Brady,  268  111.  192  (108  N.  E.  1009). 
But  in  this  state,  such  authority  has  not  been  conferred.  It 
is  argued,  however,  that,  inasmuch  as  the  superintendent 
may  close  a  bank,  and  cause  its  afiFairs  to  be  wound  up,  un- 
der Section  1877  of  the  Code,  he  may  deny  the  privil^e  of 
engaging  in  the  banking  business  by  a  corporation  in  cir- 
cnmstances  likely  to  lead  to  that  result. 

State  V.  Mosher,  78  Iowa  321,  and  like  decisions,  are  re- 
lied on.  There,  the  statute  authorized  the  board  of  medical 
examiners  to  revoke  a  license  to  practice  medicine  for  palpa- 
ble evidence  of  incompetency,  and  the  court  held  that,  by 
fair  implication,  said  board  was  authorized  to  refuse  a  cer- 
tificate on  like  ground.  A  mere  reading  of  Section  1877  dis- 
closed how  slight  is  the  analogy.    It  provides  that: 

'^When  it  shall  appear  to  the  auditor  of  state  that  any 
savings  or  state  bank  has  refused  to  pay  its  deposits  in  ac- 
lordance  with  the  terms  on  which  such  deposits  were  re- 
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ceived,  or  has  become  insolvent,  or  that  its  capital  has  be- 
come impaired,  or  has  violated  the  law,  or  is  conducting  its 
business  in  an  unsafe  manner,  he  shall,  by  an  order  ad- 
dressed to  such  bank,  direct  a  discontinuance  of  such  illegal 
or  unsafe  practices,  and  require  conformity  with  the  law. 
[Here  follow  provisions  with  reference  to  investigation.] 
If  any  such  bank  shall  fail  or  refuse  to  comply  with  the  de- 
mands made  by  the  auditor  of  state,  or  if  the  auditor  of 
state  shall  become  satisfied  that  any  such  bank  is  in  an  in- 
solvent or  unsafe  condition,  or  that  the  interests  of  credi- 
tors require  the  closing  of  any  such  bank,  he  may  author- 
ize a  bank  examiner  appointed  by  him  to  take  possession 
of  any  such  bank,  whereupon  the  right  of  levy,  of  execution, 
or  attachment  against  such  bank  or  its  assets  shall  be  sus- 
pended, and  the  auditor  of  state  may,  forthwith,  with  the 
assent  of  the  attorney  general,  apply  to  the  district  court  or 
judge  thereof  for  the  appointment  of  a  receiver  for  such 
bank,  and  its  affairs  shall  be  wound  up  under  the  direction 
of  the  court,  and  the  assets  thereof  ratably  distributed 
among  the  creditors  thereof,  giving  preference  in  payment 
to  depositors." 

The  matters  which  will  justify  the  superintendent  in 
taking  possession, — i.  e.,  refusal  to  comply  with  order,  in- 
solvency, unsafe  condition,  or  jeopardy  of  the  interests  of 
creditors, — ordinarily  cannot  be  foretold,  and  can  only  be 
ascertained  as  they  come  in  the  exercise  of  the  franchise 
to  do  business  after  being  granted.  Who  would  be  so  bold 
as  to  assert  in  advance  that  a  particular  bank  or  other  en- 
terprise is  certain  to  disobey  the  law,  or  to  become  insolvent 
or  in  an  unsafe  condition,  or  to  jeopardize  the  interests  of 
those  who  have  trusted  it,  and  on  that  ground  deny  it, 
though  possessed  of  the  necessary  capital,  the  right  to  do 
business?  No  one  not  claiming  the  possession  of  prophetic 
powers;  and  doubtless  for  this  very  reason,  the  general  as- 
sembly defined  precisely  what  was  to  be  determined  by  the 
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auditor  (8ax>eriiitendent)   as  a  condition  precedent  to  the 
eoffliuencement  of  business. 

There  is  nothing  in  the  point,  nor  in  the  discussion  con- 
cerning Chapter  40's  being  remedial  in  character.    It  merely 
transferred  all  matters  touched  in  the  three  chapters  of  the 
Code,  from  the  auditor's  deixartment  to  the  department  of 
banking,  and  conferred  the  powers  and  imposed  duties  here- 
tofore possessed  and  observed  by  the  auditor  of  state,  upon 
the  superintendent  of  banking.    In  a  sense,  this  may  be  re- 
garded as  remedial,  but  not  as  affecting  statutes  prescribing 
the  manner  of  performing  the  duties  of  the  office.    Possibly, 
the  superintendent  may  exercise  powers  in   addition  ;to 
those  conferred  on  the  state  auditor,  though  this  is  doubt- 
ful, and  not  necessarily  to  be  decided.    In  any  event,  there 
was  no  purpose  of  amending  or  adding  to  the  specific  pow- 
ers and  duties  of  the  state  auditor,  as  defined  in  these  stat- 
utes, and  such  powers  are  expressly  conferred  on  the  super- 
intendent of  banking,  and  like  duties  exacted  from  him.    It 
follows  that  the  trial  court  did  not  err  in  ruling  that  the 
superintendent  might  not  exercise  any  discretion  in  the  mat- 
ter of  issuing  a  certificate  to  the  Bonaparte  State  Bank,  save 
in  satisfying  himself  that  the  capital  was  paid  up,  as  re- 
quired, and,  on  this  ground,  in  dissolving  the  injunction  re- 
straining him  from  issuing  the  certificate  authorizing  the 
Bonaparte  State  Bank  to  commence  business.    There  is  no 
occasion  for  considering  other  features  of  the  case  touched 
in  argument. — Affirmed. 

Preston,  C.  J.,  Evans  and  Salinqeb,  JJ.,  concur. 


GoTTUBB  Wai/tbr  et  al.,  Appellants,  v.  Frank  Howb  et  al.. 

Appellees. 

DUmronON:     NooesBlty  for  Mandatory  Decree.     The  relief  to 
which  plaintiff  in  injunction  may  be  entitled  should  be  specifL- 
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cally  decreed,  and  not  left  in  the  form  of  a  mere  promise  on  the 
part  of  defendant  to  accord  such  relief  to  plaintiff. 

Appeal  from  Polk  District  Court. — William  H.  McHenrTj 

Judge. 

Sbptbmbse  30,  191& 

Suit  to  restrain  an  alleged  nuisance  created  by  the  noisy 
operation  of  machinery,  and  alleged  to  interfere  with  the 
use  and  enjoyment  of  the  dwelling  house  of  appellanta 
Pending  the  hearing,  a  temporary  injunction  issued,  order- 
ing a  partial  abatement  On  final  hearing,  the  appellants 
were  denied  all  relief,  and  they  appeal. — Modified  and  af- 
firmed. 

Oeorge  Wamhach,  for  appellantB. 

Mulvaney  &  Mulponey,  for  apx>ellees. 

Salinger,  J. — The  law  is  plain.  The  noises  made  by 
the  machinery  of  the  defendant  will,  under  that  law,  enti- 
tle the  plaintiffs  to  the  relief  they  seek,  if  it  is  shown,  by  a 
preponderance  of  the  testimony,  that  said  noise  is  as  bad 
and  injurious  as  plaintiflPs  assert  it  is.  It  would  be  idle  to 
reabstract  the  abstract,  and  to  state  in  this  opinion  what 
the  evidence  is.  It  suffices  to  say  we  agree  with  the  conclu- 
sion of  the  trial  judge  that  the  plaintilf  s  have  not  made  out 
this  part  of  their  case  by  a  preponderance,  and  that,  on  the 
contrary,  the  testimony  strongly  preponderates  in  favor 
of  showing  that  the  noise  complained  of  was  not  of  such 
character  as  to  constitute  a  nuisance. 

TI.  On  the  hearing  upon  which  the  temporary  order 
aforesaid  issued,  the  parties  agreed  in  open  court  that  the 
court  might  make  an  order  in  the  premises,  without  the  for- 
mality of  issuing  a  writ  of  injunction  or  the  giving  of  a 
bond,  and  that  such  order  should  be  of  the  same  etted  as 
though  such  a  writ  had  Issued,  and  a  bond  been  pven- 
Thereupon,  the  court  ordered,  upon  the  evidence,  that  tt^ 
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defendants  "are  hereby  restrained  and  enjoined  from  oper- 
ating their  said  planing  mill  plant  and  their  machinery  in 
their  said  planing  mill  contained,  unless  all  the  openings 
leading  to  the  west  onto  the  alley  are  closed  during  the  time 
said  plant  is  in  operation  and  the  machinery  in  use;  and 
that,  at  any  and  all  times  whUe  said  plant  is  operating  and 
the  machinery  in  use,  the  said  parties  shall  have  and  keep 
all  the  openings  in  the  west  wall  of  said  building  leading 
into  the  alley  closed,  and  this  order  to  stand  until  the  fur- 
ther order  of  this  coui't."    The  decree  appealed  from  recites  : 

^'And  at  the  beginning  of  the  hearing,  the  defendants 
agreed  and  consented  that  they  would  follow  the  temporary 
injunction  heretofore  issued  without  any  order  of  the  court, 
and  continue  to  close  the  said  openings  to  the  west  when 
the  said  machinery  was  in  operation." 

The  court  seems  to  have  proceeded  upon  the  theory  that 
this  agreement  made  any  injunctional  order  unnecessary. 
The  appellants  complain  of  this,  and  we  think  the  com- 
plaint is  well  made.  Upon  this  record,  it  would  seem  to  be 
conceded  that  the  plaintiffs  are  entitled  to  the  relief  orig- 
inally given  by  the  temporary  injunction.  The  court  dis- 
missed the  petition  of  the  plaintiffs  for  an  injunction,  and 
this  carried  dow;n  the  temporary  order  theretofore  made. 
Nothing  was  given  the  plaintiffs  in  its  place,  except  the 
agreement  of  the  defendants  that  they  would  observe  the  re- 
quirements made  in  the  defunct  temporary  injunction.  If 
they  should  break  their  agreement  tomorrow,  they  could 
not  be  punished  as  for  contempt  of  court.  The  most  that 
plaintiffs  could  do  in  that  event  would  be  to  reopen  the  liti- 
gation, and  to  obtain  that  order  therein  of  which  they  should 
never  have  been  deprived.  We  think  it  was  their  right  to 
have  said  agreement  effectuated  by  an  order  of  the  court  in 
the  litigation  they  had  already  begun. 

The  decree  below  will  be  modified  to  the  extent  of  en- 
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joining  the  defendants  as  was  done  in  said  temporary  in- 
junctional  order. 

Of  the  costs  on  appeal,  the  appellees  will  pay  one  third. 
— Modified  and  affirmed. 

Preston,  C.  J.,  Ladd  and  EhrANs,  JJ.,  concur. 


T.  E.  Watters,  Appellant,  v.  Anamosa-Oxford  Junction 
Light  &  Power  Company  et  al.,  Appellees ;  State  op 

Iowa,  Intervener,  Appellant. 

WATERS  AND  WATEBOOUBSES:  Dams— Prescriptive  Rifi^t  to 
Maintain — ^Rebuilding.  A  prescriptive  right  to  maintain  a  dam 
with  fla^hboards  of  a  certain  height  thereon  marks  the  owner's 
right  in  reconstructing  the  dam.  Evidence  reviewed,  and  held 
to  ^how  that  a  permanent,  reconstructed  dam  was  three  inches 
lower  than  the  former  dam  with  20-inch  flashboards  thereon, 
and  that  the  owner  would,  consequently,  be  limited  to  the  use 

^      of  3-inch  flashboards  on  the  new^  dam. 

Appeal  from  Jones  District  Court. — John  T.  Mopfit, 

Judge. 

May  20,  1918. 

Rehearing  Denied  Sbptbmbbr  30,  1918. 

Action  to  enjoin  the  maintenance  of  a  new  concrete 
dam  higher  than  a  crib  dam  which  had  existed  at  substan- 
tially the  same  locality  for  about  40  years.  The  State,  by 
petition  of  intervention,  prayed  for  the  same  relief.  On 
hearing,  the  court  entered  a  decree  enjoining  the  main- 
tenance of  the  new  dam  with  flashboards  more  than  10  inches 
in  height.  The  plaintiff  and  the  State  appeal. — Modified 
and  affirmed. 

Remley  &  Remley,  and  (7.  A.  BobMns,  Assistant  Attor- 
ney General,  for  appellants* 
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Barnes  d  Chamberlain,  C.  B.  Paul,  and  George  Oor- 
man,  for  appellees. 

Ladd^  J. — I.  The  general  course  of  the  Wapsipinicon 
River,  in  passing  through  Anamosa,  is  southeasterly.  A 
highway  bridge,  resting  on  stone  abutments,  was  constructed 
over  the  stream,  several  years  ago,  and  was  in  existence 
throughout  the  period  of  this  controversy.  A  dam  across  the 
river,  below  the  bridge,  had  existed  about  40  years.  It  had 
been  out  temporarily,  several  times,  but  was  always  prompt- 
ly replaced  or  repaired.  A  part  of  the  dam  washed  out  .in 
1911  and  in  1912,  and  early  in  1913,  a  cement  dam  was  con- 
structed in  its  stead.  Above  the  bridge  a  short  distance, 
Buffalo  Creek  emptied  into  the  river,  and  the  complaint  is 
that  the  present  cement  dam  is  higher  than  and  not  so  long 
as  the  old  dam,  commonly  called  a  crib  dam,  filled  with  stone 
logs  and  earth.  That  the  general  height  of  former  dams,  as 
repaired  or  rebuilt,  continued  practically  the  same,  is  not 
questioned.  Their  purpose  was  the  operation  of  a  mill,  while 
that  of  the  cement  dam  is  tO'fumish  electric  light  and  power. 
Plaintiff  alleged  that  this  dam  is  ll^  or  2  feet  higher  than 
the  old  dam  and  much  shorter,  and  that  it  backs  the  water 
80  as  to  raise  it  higher  in  the  said  river  and  creek,  so  as  to 
overflow  and  thereby  injure  plaintiff's  lands. 

The  state  owns  a  large  tract  of  land  near  by,  which  is 
used  in  connection  with  its  Reformatory;  and,  in  its  cross- 
petition,  it  alleges  that  one  40  acres  is  damaged  similarly 
to  that  of  the  plaintiff.  It  appears  that,  though  the  other 
two  defendants  may  have  been  interested  in  the  dam,  by 
way  of  construction  or  otherwise,  the  Iowa  Electric  Com- 
pany is  now  owner  thereof,  and  the  answer  puts  in  issue 
the  allegations  of  the  petition  and  those  of  the  intervener. 
The  following  map  indicates  the  location  of  bridge  and  dam, 
as  well  as  that  of  the  lands  owned  by  the  plaintiff  and  by 
the  state. 
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The  trial  roiirt  found  that  the  present  dam,  with 
its  flashboards,  is  14  inches  higher  than  the  old  dam,  with 
its  flaehboards,  and  enjoined  the  defeadaut  from  maintaia- 
ing  a  flashboard  on  the  cement  dam  exceeding  10  inches  in 
height.  The  evidence  leaves  no  doubt  that  the  new  dam 
backed  the  water  farther  up  the  river  than  did  the  old  one, 
and  appreciably  raised  it  higher  than  it  was  before;  but  the 
mere  showing  of  such  rise,  without  any  proof  of  the  addi- 
tional depth  of  the  back  water,  furnishes  no  criterion  by 
which  to  measure  the  probable  increase  in  the  height  of  the 
dam.  This  evidence  goes  no  further  than  to  prove  injury 
to  the  land  of  the  plaintiff  and  that  of  the  state,  and  re- 
sort necessarily  must  be  had  to  the  evidence  bearing  on  the 
relative  heights  of  the  dams,  not  only  to  ascertain  the  caase 
of  such  increase  in  the  river  and  overflow,  but  the  extent 
of  the  remedy  to  be  applied.  If  the  old  dam  was  of  such 
height  that  it  held  the  water  back  to  or  above  the  ordinary 
water  stage  (Decorah  Woolen  Mills  Co.  v.  Oreer,  58  Iowa 
86),  and  thereby  threw  some  water  back  on  the  landa  of  the 
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plaintiff  and  those  of  the  state,  then  it  may  well  be  assumed 
that  any  increase  in  the  height  of  the  dam  would  increase 
such  overflow.  This  conclusion  is  not  in  conflict  with  the 
so-called  Massachusetts  rule,  that  a  dam  owner  ^^has  a  right 
to  retain  it  at  the  same  height,  although,  from  the  former 
leaky  condition  of  the  dam,  the  rude  construction  of  the 
machinery,  or  the  lavish  use  or  waste  of  the  stream,  the 
water  has  not,  in  fact,  been  constantly  or  usually  kept  up 
to  that  height."  CoweU  v.  Thayer,  5  Mete.  (Mass.)  253  (38 
Am.  Dec.  400).  See,  also,  McOeorge  v.  Hoffman,  133  Pa.  St. 
m;  Baker  r.  McChdre,  53  Ga.  245;  Voter  v.  Hohbs,  69  Me. 
19.  Nor  is  it  inconsistent  with  the  contrary  rule  that  the 
dam  may  not  be  maintained  at  a  height  which  shall  raise  the 
back  waters  above  or  higher  than  the  level  at  which  the 
dam  has  formerly  been  maintained.  Turner  v.  Hart,  71 
Mich.  128  (15  Am.  St.  243,  251) ;  Stiles  v.  Hooker,  7  Cow. 
(N.  Y.)  266;  Burnham  v.  Kempton,  44  N.  H.  78,  90;  Sahine 
i\  Johnson,  35  Wis.  185.  This  is  for  the  reason  that,  injury 
having  been  shown,  the  measurement  of  the  respective  dams 
will  indicate  whether  more  water  is  being  thrown  back  by 
the  new  than  by  the  old  dam,  and  will  demonstrate  the  ex- 
tent of  the  remedy  essential  to  the  resumption  of  normal 
conditions ;  that  is,  how  much,  if  at  all,  the  new  dam  must 
be  lowered. 

The  evidence  shows  that  flashboards  were  used  on  both 
the  old  and  the  new  dam ;  and,  if  so  used  continuously,  such 
boards  are  uniformly  adjudged  a  part  of  the  dam,  although 
not  permanent  in  form,  but  ordinarily  quite  eflScient  in 
holding  the  water  back.  Rohhins  v.  Powers,  170  Iowa  223; 
National  Fire  Board  Co.  v,  Lewiston  d  A,  E.  L.  Co.,  95  Me. 
318,  323 ;  Ludlow  Mfg.  Co.  v.  Indian  Orchard  Co.,  177  Mass. 
61,  64 ;  Ely  v.  State,  199  N.  Y.  213  (92  N.  K  629) ;  Amoskeag 
Mfg.  Co.  v:  Worcester,  60  N.  H.  522 ;  Carlisle  v.  Cooper,  21 
N.  J.  Eq.  576.  If,  then,  a  prescriptive  right  had  been  ob- 
tained by  the  use  of  the  flashboards,  it  necessarily  follows 
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that  these  may  be  replaced  by  a  permanent  structure  to 
the  same  height:  that  is,  to  the  height  that  shall  not  in- 
crease the  level  of  the  flowage  water.  Rohhins  v.  Powers. 
supra;  Ely  v.  State,  supra;  Carlisle  v.  Cooper,  supra;  Pierce 
V.  Travers,  97  Mass.  306. 

II.  The  evidence  that  flashboards  24  inches  in  height 
were  used  on  the  new  dam  is  undisputed.  Metcalf,  who 
had  owned  the  old  dam  from  1892  to  1905,  and  had  been 
familiar  with  it  since  it  was  first  constructed  by  his  father, 
and  had  assisted  in  repairing  it  several  times,  swore  that, 
on  the  last  two  dams,  two  flashboards  were  used,  each  10 
inches  wide.  Baum  corroborated  this,  but  was  not  sure 
whether  the  boards  were  6  or  8  inches  wide;  as  did  Templin, 
who  estimated  the  height  of  the  flashboards  at  18  or  20 
inches.  Moore  thought  the  width  of  the  boards  12  inches, 
but  could  not  say  whether  one  or  two  was  used ;  while  Dr. 
King  was  sure  two  flashboards  were  used,  each  10  inches 
wide,  one  on  top  of  the  other.  Ingram  had  seen  the  flash- 
boards,  but  did  not  state  the  width.  There  was  some  vari- 
ance in  the  testimony  as  to  how  much  they  were  used,  but 
none  as  to  their  being  employed,  whenever  the  water  was 
low  and  whenever  they  were  required,  though  they  were  fre- 
quently taken  out  by  ice  and  by  high  water.  The  evidence 
warrants  the  conclusion  that  they  were  maintained  at  a 
height  of  20  inches,  and  with  sufficient  continuity  and  length 
of  time  to  establish  the  prescriptive  right  to  their  use. 

II r.  Photographs  of  the  old  dam  were  identified  as 
taken  at  a  time  when  the  water  was  barely  flowing  over  the 
top  without  the  flashboards.  These  show  the  water  level  to 
cover  less  than  half  of  the  eighth  tier  of  dressed  stone  in 

• 

the  north  abutment  of  the  bridge.  This  stone  is  20  inches 
thick.  Photographs  of  the  new  dam  also  were  identified, 
taken  at  a  time  when  the  water  was  barely  passing  over  the 
top  without  the  flashboards.  These  show  the  water  level 
to  cover  the  eighth  course  of  stone  in  the  abutment,  and  to 
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stand  precisely  where  it  comes  in  contact  with  the  seventh 
tier.  There  could  not,  then,  have  been  a  difference  of  the 
depth  of  the  eighth  tier  of  stone  between  the  heights  of  the 
two  dams,  unless  the  depth  of  water  flowing  over  the  old 
daiu  was  greater  at  some  places  than  at  others.  Wilson,  a 
carpenter,  who  constructed  the  forms  for  the  cement  bulk- 
head and  head  gates  across  the  flume,  testified  that,  in  do-' 
ing  his  work,  he  removed  a  part  of  the  old  dam;  that  the 
bulkhead,  as  constructed,  was  14  feet  above  low  water ;  that 
the  old  dam  was : 

'7  feet  above  low  water.  The  new  dam  is  9  feet  high 
on  the  bulkhead,  and  at  the  eastern  end  it  is  2  feet  higher 
than  the  new  dam  without  the  flashboards.  The  south  abut- 
ment of  the  bridge  forms  part  of  the  mill  pond  right  above 
the  dam.  On  the  far  end  of  the  dam,  there  is  a  concrete 
bulkhead.  It  is  built  there  as  a  retainer  or  holder  of  the 
south  end  of  the  dam.  It  projects  from  the  pier  of  the 
bridge  in  a  northerly  direction  16  feet.  It  is  made  of  con- 
crete, and  is  3  feet  and  8  inches  higher  than  the  concrete 
work  of  the  dam.  The  fishway  passes  through  this  bulkhead, 
with  opening  on  the  level  with  the  top  of  the  dam.  It  is 
about  12  or  14  inches  wide  and  3  feet  long.  ♦  ♦  ♦  The 
bulkhead  at  the  north  end  of  the  dam  is  farther  in  the  river 
than  the  north  pier  of  the  bridge.  The  head  gates  at  the 
north  bulkhead  are  wider  than  the  old  ones  were,  and  as 
high  as  the  bulkhead,  and  made  of  concrete  and  steel. '* 

His  measurements  made  the  new  dam  two  feet  higher 
than  the  old  dam.  On  cross-examination,  he  explained  that 
by  low  water  he  meant  the  point  "where  the  discharge  of  the 
water  wheel  was  set  to,  so  there  would  be  no  back  water  on 
the  water  wheels.  What  I  had  to  get  was  where  the  old  wa- 
ter wheels  were  set.  That  was  about  40  or  50  or  60  feet  below 
the  dam.  It  was  the  height  of  the  river  at  low  or  ordinary 
stage  of  the  water.  I  did  not  establish  this  low-water  mark. 
Mr.  Hill,  the  man  who  was  in  charge  of  the  electric  light 
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plant  in  1910  and  1911,  established  it.  All  measurements 
were  made  with  reference  to  this.  ♦  ♦  ♦  i  took  a  string 
and  leveled  it  from  there.  I  did  not  make  any  record  of  the 
measurements  made  at  that  time;  only  we  had  it  there  on 
the  retaining  wall  as  it  was  built.  It  was  there  with  a 
pencil  or  nail." 

Later,  he  again  measured  from  the  top  of  the  bulkhead 
to  the  top  of  the  present  dam,  and  found  the  distance  to  be 
five  feet.  This  testimony  was  somewhat  corroborated  by 
Benrose,  who  said  that  he  "had  a  piece  of  flint,  and  marked 
on  the  wall  where  the  old  dam  was;  and  after  they  had 
built  the  south  end  of  the  dam,  I  measured  it,  and  it  was  24 
inches  or  more  to  the  top  of  the  cement  of  the  dam.  There 
are  boards  on  the  top  of  the  cement.  ♦  »  ♦  This  dam  with 
the  flashboards  is  four  feet  higher.  ♦  ♦  •  We  made  a 
survey  three  or  four  years  ago,  just  before  the  new  dam  was 
put  in.  1  think  Mr.  Whalen  made  it,  and  Mr.  Beam  and  I 
paid  for  it.  We  were  thinking  the  serving  an  injunction  ou 
them:  That  is  why  I  went  back  and  marked  on  the  abut- 
ment." 

Benk  swore  the  dam  raised  the  water  from  16  to  18 
inches,  but  his  measurements  were  made  about  40  rods  above 
the  fish  house  hollow.  Brant  thought  the  water  was  raised 
by  the  new  dam  from  where  it  was  with  the  old  dam  a  foot, 
but  admitted  having  told  counsel  for  plaintiff  in  the  morn- 
ing that  the  difference  was  two  feet  without  the  flashboards. 

Lienen,  the  city  marshal,  was  of  opinion  that  the  new 
dam  without  the  flashboards  "is  about  18  inches  higher  than 
the  old  dam  was."  The  plaintiff  had  made  no  measure- 
ments, but  was  sure  that  "they  raised  the  water  four  feet 
higher  than  it  was  before.  I  fixed  that  by  the  way  the  river 
is  so  much  smaller,  and  since  then  it  has  been  higher,  and 
the  new  edge  is  higher.  *  *  •  I  made  an  estimate  of  the 
relative  height  of  the  old  and  new  dam  with  the  flashboards 
ofl'." 
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Little  confidence  can  be  placed  in  the  estimates  of  the 
last  four  witnesses ;  for,  an  the  nature  of  things,  they  could 
not  say  with  any  degree  of  accuracy  the  difference  in  the 
heights  of  the  dams.  The  testimony  of  Benrose,  however, 
seems  entitled  to  more  consideration,  as  tending  to  corrobo- 
rate that  of  Wilson. 

An  engineer  of  considerable  experience,  Wickham,  was 
engaged  in  1910  to  run  levels  for  the  wheel  pits,  and  testified 
that,  in  doing  so,  he  'Vorked  from  a  bench  mark  on  the  end 
of  the  pier  as  you  go  across  the  river,"  which  he  designated, 
100  feet  high,  as  a  base  from  which  he  measured;  that  he 
took  the  elevation  of  the  top  of  the  old  dam,  and  drove  a 
20  penny  spike  there ;  "the  floor  of  the  wheel  pit  was  to  come 
7.4  feet  below  the  old  dam ;"  that  the  height  of  the  old  dam 
was  86.2  feet,  or  the  crest  thereof  13.8  feet  lower  than  the 
bench  mark. 

The  engineer,  Green,  made  his  measurements  after  the 
bridge  was  completed,  and  testified : 

'There  is  a  bench  mark  which  is  100  on  the  flkt  stone 
on  the  top  of  the  north  abutment  of  the  highway  bridge." 
He  measured  from  this ;  and,  as  compared  with  the  height 
at  100  feet,  found  the  top  of  the  new  dam  to  be  86.02  feet. 
His  bench  mark  evidently  was  the  thickness  of  the  top  stone, 
or  1.68  feet  above  that  adopted  by  Wickham,  Deducting 
this  1.68  feet  from  the  13.98  feet,  so  as  to  render  the  point 
of  measurement  the  same  as  that  of  Wickham,  and  we  have 
12.30  feet,  as  the  distance  from  the  bench  mark  of  Wickham 
to  the  top  of  the  new  dam.  Deducting  this  from  the  13.80 
feet,  the  distance  from  Wickham's  bench  mark  to  the  top 
of  the  old  dam,  and  the  difference  is  1.50  feet.  But  it  does 
not  appear  from  what  point  in  the  old  dam  Wickham  meas- 
ured, though  inferentially  it  was  in  the  vicinity  of  the  wheel 
pit. 

The  county  engineer,  Whalen,  testified  to  having  made 
measurements  as  to  the  relative  heights  of  the  two  dams 
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early  in  1912,  and  that  he  found  the  south  end  of  the  old 
dam  to  be  .3  of  a  foot  higher  than  the  new  dam,  and  at  the 
north  end,  1.4  feet  lower  than  the  new  dam;  but  explained 
that  the  indications  at  that  time  were  that  the  dam  had 
been  broken  off  "by  ice  and  other  things  ♦  ♦  ♦  there  was 
some  timber  broken  off;  there  was  a  little  deflection  in  the 
middle  from  a  straight  line.  *  ♦  ♦  They  were  repairing 
the  old  dam  with  timber  and  poles  at  the  south  end.  I 
couldn't  tell  you  that  was  the  reason  it  was  higher.  My 
idea  was  to  get  the  elevation  of  the  old  dam  before  the  re- 
pairs were  made.  *  •  ♦  There  were  points  in  this  old 
dam  that  were  lower  than  the  points  I  had  for  the  elevation 
of  the  dam  the  last  time.  My  idea  was  to.  get  the  elevation 
of  the  old  dam  as  it  ordinarily  was,  or,  as  kept  in  repair, 
was.  I  had  the  elevations,  and  they  were  made  upon  points^ 
that  it  was  18  inches  or  2  feet  below.  I  took  measurements 
of  the  extreme  north  and  south  ends;  and  to  my  recollec- 
tion, there  were  points  in  the  middle  that  were  lower.  The 
indications  were  that  they  had  been  broken  off  by  ice  and 
other  things.  I  did  not  take  really  the  extreme  north  and 
south  points."  He  testified  that  the  points  were  6  or  8  feet 
from  the  respective  ends. 

"You  see,  1  foot  and  6  inches,  that  could  be  easily  ac- 
counted for;  1.4  feet  is  1  foot  5  inches, — that  couldn't  be 
readily  accounted  for.  There  was  not  any  point  in  the  dam 
but  what  there  was  a  variation  of  6  or  8  inches  in  any  point 
of  elevation  across, — but  what  there  would  be  a  variation  of 
half  a  foot." 

The  witness  testified  that  he  did  not  know  whether  he 
had  reported  to  plaintiff  and  Beam  that  the  new  dam  "was 
1  foot  and  6  inches  higher  than  the  old  one."  Whalen  took 
the  window  sill  of  an  old  mill  as  a  bench  mark. 

Wickham  had  testified  that  the  old  dam  in  1910  was  of 
timber,  with  plank  on  it;  and  Harrison,  that  there  was  a 
flat  timber  at  the  top  of  the  dam,  but  it  did  not  increase  the 
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height  of  the  dam.  It  appears,  also,  that,  during  the  trial, 
Metcalf,  who  had  formerly  owned  the  dam,  and  two  other 
witnesses  drew  the  water  off,  and  measured  by  the  use  of  a 
small  gas  pipe  from  the  bottom  of  the  wheel  pit  to  the  top 
of  the  pilaster  or  pier;  and  according  to  their  testimony,  the 
height  was  12  feet  and  10  inches.  Add  to  this  the  1.25  feet, 
the  width  of  the  I-beams  to  the  height,  and  it  approximates 
that  testified  to  by  Wilson  and  Wickham.  From  the  crest 
of  the  new  dam  to  the  top  of  the  new  pier,  their  measurement 
was  5.4  feet,  instead  of  5.2,  as  stated  by  Wickham ;  and  from 
this  they  computed  the  height  of  the  dam  to  be  7.6  feet  above 
the  bottom  of  the  wheel  pit,  or,  as  we  understand  it,  6  inches 
higher  than  Wilson  testified  the  old  dam  was. 

These  witnesses  ascertained  the  distance  by  applying  a 
square  or  rule  to  the  gas  pipes,  and  probably  were  not  very 
accurate  in  their  measurements. 

The  testimony  of  Whalen,  though  indicating  that  some 
of  thejold  dam  had  been  washed  or  broken  away,  furnished 
no  basis  for  computing  the  amount;  and,  though  this  may 
have  happened,  his  "idea  was  to  get  the  elevation  of  the 
old  dam  as  it  ordinarily  was,"  There  is  no  ground  for  say- 
ing that  a  timber  a  foot  square  had  been  removed  from  the 
top,  as  do  counsel  for  appellee,  nor,  in  the  face  of  Harrison's 
testimony,  that  the  top  was  raised  by  any  timber's  being 
there.  Moreover,  the  testimony  of  Whalen  was  that  his 
measurements  agree  substantially  with  those  of  Wickham, 
The  difference  of  little  more  than  an  inch  in  the  heights  of 
the  new  and  the  old  dam  in  their  measurements  emphasizes 
the  accuracy  with  which  these  experts  did  their  work. 

The  photographs  of  the  old  and  the  new  dam  are  con- 
clusive evidence  that  the  new  dam  is  higher  than  the  old 
one  was,  and,  as  the  eighth  course  of  stone  in  the  pier  is  20 
inches  thick,  furnish  strong  evidence  that  the  new  dam  is 
less  than  20  inches  higher  than  the  old  dam  was,  and  would 
be  conclusive,  were  the  water  barely  flowing  over  the  old 
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dam  at  all  places  alike.    The  water  appears,  in  the  photo- 
graph of  the  old  dam,  to  be  considerably  below  the  center 
of  the  eighth  course  of  stone.    Green's  measurement  fixes 
the  distance  from  the  top  of  the  new  dam  at  13.98  feet.    This 
is  corroborated  by  Whalen,  who  found  the  distance  from 
the  top  of  the  pier  or  abutment,  12.30  feet.    The  stone  lying 
above  was  1.68  feet  thick ;  and,  deducting  this  from  the  dis- 
tance found  by  Green,  the  difference  is  precisely  that  testi- 
fied to  by  Whalen.    Wickham  did  ^ot  measure  the  height  of 
the  new  dam,  though  he  did  that  of  the  old  dam,  and  found 
it  13.80  feet  below  the  bench  mark  he  assumed  to  be  100 
feet,  for  the  purpose  of  comparison.    The  parties  are  not 
agreed  as  to  the  bench  mark  from  which  he  measured, 
whether  that  adopted  by  Green  or  that  from  which  Whalen 
computed.    Wickham  fixed  it  ^^as  a  bench  mark  on  this  end 
of  the  pier  as  you  go  across  the  bridge."    The  stone  lying  on 
the  pier  was,  somewhat  back  from  the  bridge,  and  formed  no 
part  of  it,  and  in  no  manner  supported  the  bridge.    Nor  did 
it  extend  the  other  way  as  far  as  the  course  of  stone  on 
which  the  bridge  rested.     The  record  leaves  little  or  no 
doubt  that  Wickham's  bench  mark  was  the  top  of  the  upper 
course  of  the  pier,  and  on  a  level  with  that  from  which 
Whalen  computed.     Otherwise,  the  measurement  of  Wick- 
ham, from  the  bench  mark  adopted  by  Green  and  considered 
in  connection  with  the  measurement  of  Green,  made  the  old 
dam  .18  of  a  foot  higher  than  the  new  dam,  which  is  con- 
trary to  the  established  fact  that  the  new  dam  is  more  than 
one  half  of  the  thickness  of  the  eighth  layer  of  the  stone 
in  the  bridge  pier  higher  than  the  old  dam,  and  in  conflict 
with  the  undisputed  evidence  that  Wickham's  measurements 
are  in  substantial  accord  with  those  made  by  Whalen. 

Upon  a  careful  examination  of  the  record,  we  have  been 
unable  to  discover  any  evidence,  save,  possibly,  the  breaking 
or  washing  away  of  the  top  of  the  old  dam,  warranting  a 
finding  that  the  new  dam  is  less  than  1  foot  and  4.8  inches 
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higher  than  the  old  dam,  and  it  might  not  be  found  to  ex- 
ceed 1  foot  and  8  inches  higher.  Though  the  new  dam  is 
shorter  than  its  predecessor,  and  one  end  is  farther  down 
the  stream,  we  are  not  advised  by  anything  in  the  record 
that  the  water  would  rise  in  consequence  of  such  change. 
Our  conclusion  is  that  the  new  dam  is  from  16.8  to  18  inches 
higher  than  the  old  one,  and  we  are  inclined  to  fix  this  dif- 
ference as  at  least  17  inches.  •  But  20-inch  flashboards  were 
maintained  on  the  old  dam;  and  therefore,  defendant  the 
Iowa  Electric  Company  may  make  use  of  flashboards  not 
exceeding  the  difference  in  height,  or  3  inches  in  width. 

In  argument,  the  state  challenges  the  right  to  construct 
the  dam  across  the  river,  on  the  theory  that  the  state  is 
proprietor  of  the  bottom  of  the  stream.  The  issue  was  not 
raised  by  the  pleadings,  and  for  this  reason  will  not  be  con- 
sidered. The  decree  will  be  so  modified  as  to  enjoin  the 
maintenance  of  the  dam  with  flashboards  or  any  other  de- 
vice raising  the  water  exceeding  3  inches  in  height  above  the 
new  dam. — Modified  and  affirmed. 

Preston,  C.  J.,  Evans  and  Gaynor,  JJ.,  concur. 


Hester  A.  Worthington,  Appellee,  v.  Ethel  Diffbnbach 

et  al.,  Appellants. 

WITNESSES:     Competency — Transactions  with  Deceased — ^Proof  of 

1  Marriage.  Plaintiff  In  an  action  against  the  heirs  of  an  es- 
tate for  the  admeasurement  of  slower,  is  not  a  competent  wit- 
neA  to  testify  that  she  married  the  deceased,  was  never  di- 
vorced from  him,  and  was  his  wife  at  the  time  of  his  death. 
(Sec.  4604,  Code,  1897.) 

TRIAL:      Beception  of  Evidence — Premature  Objections.    An  objec- 

2  tlon  to  a  specified  line  of  testimony,  made  prior  to  the  Introduc- 
tion of  any  such  testimony,  is  not  premature,  when,  the  objec- 
tion being  overruled,  such  testimony  was  immediately  received. 

Vol.  184  lA.— 37 
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TBIAIi:      Reception  of  Evidence— -Non-lfecessity  to  Repeat  Objec* 

3  tioDS.  A  definite  objection,  once  lodged  against  a  specified  line 
of  testimony,  need  not  and  ought  not  to  be  repeated  at  every 
stage  when  such  testimony  \a  offered,  unless  the  objector  has 
so  demeaned  himself  that  the  court  may  fairly  assume  that 
the  objector  has  waived  his  former  objection. 

MARRIAGE:     Evidence— Sufilciency.    Testimony   by    one    claiming 

4  to  have  been  the  wife  of  a  deceased  that  she  married  deceased, 
was  never  divorced  from  him,  and  was  his  wife  at  the  time  of 
his  death,  does  not,  prima  faciei  eetablish  the  fact  of  legal 
marriage,  when  the  record  reveals  the  further  fact  that  claim- 
ant had  had  three  prior  matrimonial  ventures,  and  offered  sec- 
ondary and  in<x)nclusive  evidence  of  the  death  or  divorce  of 
said  three  prior  husbands. 

Appeal  from  Marion  District  Court. — ^Loein  N.  Hays,  Judge. 

July  1,  1918. 

Bbhbaring  Dbnibd  Septbmbdr  30,  1918. 

James  M.  Worthington  made  deed  to  his  son  R.  B. 
Worthington,  in  which  the  grant  to  the  son  is  '^during  his 
natural  lifetime,  with  remainder  to  the  heirs  of  his  body." 
The  covenants  of  warranty  made  by  the  grantor  are  made 
with  R.  B.  Worthington  and  "the  heirs  of  his  body."  The 
trial  court  held  that  the  appellee  is  the  widow  of  R.  B. 
Worthington,  and  has  dower  right  in  the  lands  conveyed  by 
this  deed,  because  of  the  Rule  in  Shelley's  Case.  One  Core 
made  deed  to  R.  B.  Worthington,  conveying  to  him  "during 
his  natural  lifetime,  with  remainder  to  the  heirs  of  his 
body."  When  this  deed  was  made,  the  Rule  in  Shelley's 
Case  had  been  abrogated  in  this  state  by  legislative  enact- 
ment. But  the  trial  court  held  that  taking  by  R.  B.  Worth- 
ington of  a  deed  making  conveyance  to  him  during  his  nat- 
ural  lifetime,  with  remainder  to  the  heirs  of  his  body,  was 
an  attempt  to  place  the  title  in  the  heirs  of  R.  B.  Worthing- 
ton, in  fraud  of  the  dower  rights  of  his  alleged  widow.  The 
defendants  appeal. — Reversed. 
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Crozier  &  Welch,  Fred  W.  Lehmann,  Jr.,  and  Brammer, 
Lehmann  d  Seevers,  for  appellants. 

W.  O.  Vander  Ploeg,  for  appellee. 

Salingsr,  J. — I.  It  is  immaterial  whether  the  Rule  in 
Shelley  contrc^s  the  one  deed,  and  whetiier  the  second  deed 
effects  a  fraud  upon  dower  rights,  unless  there  be  compe- 
tent and  sufficient  evidence  that  appellee  is 
1.  wmnMnn :  the  widow  of  R.  B.  Worthington.  She  has  no 
wS^^d^SSed-  ^^*®^st  in  any  land  involved  in  the  action, 
gJSrtiJl^.  unless  she  be  such  widow.    Was  the  evidence 

of  marriage  incompetent? 

8o  far  as  it  is  material  here,  Section  4604  of  the  Code 
provides  that  no  party  to  an  action  may,  in  certain  actions,- 
be  a  witness  "in  regard  to  any  personal  transaction  or  com- 
munication between  such  witness  and  a  person  at  the  com- 
mencement of  such  examination  deceased."  She  is  a  party 
to  one  of  these  actions.  See  Bwrton  v.  BaMwin,  61  Iowa 
283.  She  was  permitted  to  testify  that  she  was  married  to 
K.  B.  Worthington,  was  not  divorced  from  him,  and  re- 
mained his  wife  until  he  died.  It  has  been  held  that  the 
statute  prohibits  proving  an  express  agreement  for  compen- 
sation. Herring  v.  Herring,  94  Iowa  56,  at  59;  Covxm  v. 
Musgrave,  73  Iowa  384 ;  SoAier  v.  VehU,  121  Iowa  184,  at  186. 
To  the  game  effect  is  Stevens  d.  Witter,  88  Iowa  636 ;  Boeck 
V.  Milke,  141  Iowa  713 ;  Sheldon  t?.  Thomhurg,  153  Iowa  622 ; 
Ballinger  t\  Comuible,  100  Iowa  121,  at  130.  Code  Section 
3139  provides  that  marriage  is  a  civil  contract.  OUnum  d. 
Sheets,  78  Iowa  499,  at  501,  502,  intimates  that  some  meth- 
ods of  proving  marriage  might  be  incompetent  under  the 
statute.  We  think  that,  aside  from  this  intimation  in  the 
Sheets  case,  the  precise  point  has  never  been  under  consid- 
eration in  this  jurisdiction.  But  it  is  well  settled  elsewhere. 
In  Hopkins  v.  Bonders,  111  N.  C.  175  (16  S.  B.  1),  the  court 
said: 
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"If  marriage  is  not  a  personal  transaction  between  the 
c6ntracting  parties,  what  is  it?" 

In  that  case,  under  a  statute  in  effect  like  our  own,  it 
is  held  the  trial  court  properly  ruled  out  evidence  sought 
to  be  elicited  of  one  Ann  Boothe,  to  show  marriage  between 
her  and  Nash  Boothe,  and  said: 

"She  was  a  party  to  the  action  and  interested  in  the  re- 
sult, for  both  plaintiffs  claim  under  Nash  Boothe.  ♦  ♦  * 
We  are  unable  to  accept  the  view  of  the  defendant's  counsel 
that  it  [marriage]  is  solely  the  act  of  the  officiating  minister 
or  Justice  of  the  Peace." 

To  the  same  effect  is  Berger  v.  Kirby,  105  Tex.  611  (153 
8.  W.  1130) ;  Bowman  v.  Little,  101  Md.  273  (61  Atl.  223) ; 
Crane  v.  Stafford,  217  111.  21  (75  N.  E.  424) ;  and  Weatherall 
V.  WeatheraUy  56  Wash.  344  (105  Pac.  822,  825).    Under 
a  statute  provision  that  no  person  shall  testify  for  himself 
concerning  any  transactions  with  a  decedent  in  an  action  by 
a  widow  for  the  allotment  of  dower  In  her  deceased  hus- 
band's lands,  she  is  incompetent  to  testify  to  the  marriage. 
Bartee  v.  Edmunds,  (Ky.)  96  S.  W.  535.    To  the  same  effect 
are  Imloden  v.  St.  Louis  U.  T,  Co.,  Ill  Mo.  App.  220  (86  S. 
W.  263) ;  Matter  of  Brush,  25  App.  Div.  610  (49  N.  Y.  Supp. 
803) ;  Shorten  v.  Judd,  56  Kans.  43.    One  claiming  a  part 
of  a  decedent's  estate,  on  the  ground  she  was  decedent's  com- 
mon-law wife,  is  incompetent  to  testify  on  that  question. 
ScJiwingle  t?.  Keifer,  105  Tex.  609   (153  S.  W.  1132).    In 
Edelstein  v.  Brown,  100  Tex.  403  (100  R.  W.  129),  in  an  ac- 
tion by  the  heirs  of  a  woman  against  her  reputed  husband 
for  their  share  of  the  community  property,  the  court  held 
that  the  alleged  husband  was  incompetent  to  testify  that  he 
had  never  been  married  to  decedent. 

We  hold  this  testimony  was  not  permissible,  under  the 
statute. 

II.    But  appellee  urges  that  no  proper  objection  was 
made,  and  appellant  has  so  waived  his  right  to  complain. 
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So  far  as  cases  cited  by  appellee  go,  we  shall  see  that  they 
create  a  waiver  because  the  objection  was  late.  They  are 
not  applicable  where,  as  here,  the  claim  is  that  objection  was 
made  too  soon. 

The  record  discloses  that  the  first  statement  by  appel- 
lee as  a  witness  is  that  her  name  is  Hester  A.  Worthington, 
and  that,  immediately  after  this  was  said,  defendant  ob- 
jected to  the  competency  of  the  witness.    It 
ltbiil:  p«cep-      ^^^Y  be  assumed  the  witness  was  not  in- 
dence^:  *  "  competent;     and   so   assuming,   it   follows 

objeetioat.  that,   had   the   objection   stopped   at   chal- 

lenging her  competency,  it  would  not  be 
a  good   objection.     See    Campbell   v.    Collins^   133    Iowa 
152;  Watson  v.  Rishamire,  45  Iowa  231.     But  the  objec- 
tion  did    not    stop    there.      It    continued    with    a    state- 
ment that  objected  to  any  testimony  from  her  "as  to  any 
personal  transactions  between  her  and  James  B.  Worth- 
ington or  R.  B.  Worthington,  on  the  groun'd  that  she  is 
a  party  to  the  action,  which  is  against  the  heirs  at  law 
of   R.    B.    Worthington,    the    witness    being    incompetent 
under  the  provisions  of  Section  4604  of  the  Code."     Im- 
mediately after  this  objection  was  made,  the  appellee  gave 
testimony  in  chief,  which  is  before  us  in  less  than  four  lines 
of  print ;  and  it  is  that  she  was  married  to  R.  B.  Worthing- 
ton at  Des  Moines,  Iowa,  in  October,  1899,  that  she  was  not 
divorced  from  him ;  that,  from  1899  to  the  date  of  his  death, 
she  was  his  wife.    The  only  other  testimony  is  competent: 
to  wit,  that  R.  B.  Worthington  died  about  a  year  and  a  half 
ago.    There  are  cases  that  might  be  strained  into  holding 
the  objection  was  waived  because  it  was  not  made  before 
the  witness  was  sworn.     But  these  need  no  consideration, 
because  it  is  the  position  of  the  appellee,  not  that  this  ob- 
jection came  too  late,  but  that  it  came  too  soon,  in  that  it 
was    made   before   the  witness   gave   any   testimony   now 
claimed  to  be  objectionable,  and  was  never  again  made  dur- 
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ing  the  taking  of  such  testimony.    We  have  held,  time  and 

again,   that,   when   it  is  once  made  clear 
8.  tbial  :  neep-      to  the  conrt  that  a  certain  line  of  testimony 

tlon  of  9fU  ^ 

neoei^ity  °to         ^®  objected  to, — that  it  is  not  to  go  into  the 
JeSSnt.^*^  record  with  the  consent  of  the  objector, — ^it 

is  not  only  needless,  but  improper,  to  inject 
into  the  record  a  repetition  of  these  objections,  every  time 
evidence  of  the  same  general  character  is  later  offered.    The 
waiver  of  objection  by  remaining  silent  is  bottomed  on  rea- 
soning that  one  may  not  complain  of  the  reception  of  testi- 
mony where  his  conduct  may  have  induced  the  court  to 
believe  that  the  reception  was  consented  to.    Now  this  ob- 
jector told  the  court  in  advance  that  all  testimony  as  to  cer- 
tain personal  transactions  was  objected  to.    The  testimony 
now  assailed  followed  immediately.     It  can  hardly  be  as- 
sumed that  a  failure  to  repeat  the  objection  during  the  min- 
ute or  two  required  to  put  in  this  testimony  justified  the 
court  in  believing  that  such  testimony,  if  such  personal 
transaction  as  had  been  objected  to,  was  being  put  in  with 
the  consent  of  the  appellant.    It  may  be  conceded  that  an  ex- 
amination  following   an    advance   objection   might   be   so 
lengthy  and  complicated  as  to  require,  in  the  interest  of 
justice,  that  such  objection  should  be  repeated.     But  that 
concession,  for  the  reasons  stated,  cannot  rule  this  case. 
If  a  statement  that  plaintiff  was  married  to  R.  B.  Worthing- 
ton  at  Des  Moines  in  October,  1899,  was  not  divorced  from 
him,  and  that  she  was  his  wife  from  1899  to  the  date  of  his 
death,  is  a  personal  transaction,  covered  by  the  statute,  it 
would  be  great  straining  to  say  that  the  court  believed  it 
should  consider  this  testimony  because  it  was  not  objected 
to.    The  cases,  including  those  upon  which  appellee  relies, 
support  no  such  position.    Burton  v.  Baldwin  holds  no  more 
than  that  objection  to  a  deposition,  on  the  ground  that  the 
witness  is  incompetent,  must  be  urged  when  he  is  sworn; 
but  objections  to  his  testimony  may  be  urged  on  the  trial. 


I 

i 
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Other  cases  rule  that,  where  the  witness  is  incompetent, — 
say,  because  wife  or  husband, — objection  must  be  made  be- 
fore the  witness  is  sworn.  Manifestly,  these  do  not  con- 
demn an  objection  for  being  made  too  early.  The  essence  of 
mattery  v,  SUzttery,  120  Iowa  717,  at  723,  is  found  in  the 
statement : 

"A  general  objection  to  the  competency  of  a  witness 
(the  reference  being,  in  fact,  to  his  testimony)  made  at  the 
close  of  his  evidence,  comes  too  late." 

Davi^  V,  Hall,  128  Iowa  647,  648,  relied  on  by  appellee, 
is  against,  rather  than  for,  appellee.    In  it  is  said : 

"The  objection  to  the  competency  of  J.  J.  Hall  to  tes- 
tify to  the  transaction  with  his  wife  was  not  raised  when 
he  was  sworn,  or  when  he  was  asked  to  relate  the  facts  and 
circumstances  as  to  the  making  of  the  deed  to  his  wife,  but 
was  put  forward  for  the  first  time  after  the  witness  had 
testified  to  his  version  of  the  transaction.  This,  we  think, 
was  too  late,  and  the  court  was  justified  in  treating  the  ob- 
jection as  waived." 

That  the  appellant,  in  cross-examining,  repeatedly 
brought  out  statements  that  the  parties  were  married,  is 
no  answer.  If  it  was  error  to  receive  the  testimony  of  mar- 
riage, in  chief,  this  error  was  not  waived  because,  in  an  at- 
tempt to  shake  this  testimony,  the  witness  repeated  the  ob- 
jectionable statement  made  in  the  examination  in  chief,  over 
apt  objection. 

We  are  firmly  persuaded  that,  if  this  testimony  was 
objectionable  because  of  the  provisions  of  Section  4604  of 
the  Code,  that  objection  to  it  was  made,  and  was  not  waived. 

III.  The  case  is  hei*e  for  review  de  novo.  If  the  objec- 
tion to  the  competency  of  it  be  waived,  we  are  inclined  to 
think  that  it  does  not  establish  appellee  was  the  lawful  wife 

of  the  decedent.    Assume  her  testimony  that 

4.  makrxagi:  she  married  him  and  remained  his  wife  until 

Boffldency.  he  died  is  competent,  and  that,  ordinarily, 

it  would,  in  the  absence  of  dispute,  be  con- 
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elusive.    But  is  that  so  where  her  testimony  that  she  was 
and  remained  married  discloses  reasons  for  doubting  the 
conclusion,  or  for  doubting  the  l^ality  of  the  marriage?    If 
that  be  so,  why  should  not  the  rule  apply  that  failure  to 
produce  the  best  evidence  reasonably  obtainable,  and  sub- 
stituting therefor  that  whdch  is  inconclusive  and  doubtful, 
operates  against  the  weight  of  the  testimony  given.    And  is 
not  this  such  a  case?     "There  are  several  ways  in  which 
marriage  may  be  proved."    Bartee  v.  Edmunds^  (Ky«)  96  S. 
W.  535.    How  was  it  done  here?    What  else  does  the  record 
disclose  than  the  statement  of  the  plaintiff  that  she  was 
married  to  the  decedent?    It  begins  with  a  confession  that 
she  began  by  having  illicit  relations,  by  which  a  child  was 
bom  to  her.    She  says  her  first  marriage  was  to  one  Mont- 
gomery.   She  does  not  know  just  what  year  this  was  in, — 
in  fact,  does  not  know  when  it  was  nor  how  long  it  was  be- 
fore what  she  says  is  her  second  marriage;  she  "expects" 
Montgomery  and  she  lived  together  seven  or  eight  years.     It 
was  in  Crawfordsville,  Indiana.     She  says  she  obtained  a 
divorce  from  him  at  that  place.    No  record  of  it  was  pro- 
duced.   She  testifies  he  is  dead ;  also  that  her  authority  for 
saying  so  is  a  statement  made  to  her  by  Montgomery's 
mother,  who  is  now*  dead.     Certainly,  better  proof  of  the 
death  was,  in  reason,  obtainable.    Next,  she  married  Kain- 
ager.    She  says  she  can't  tell  when  she  married  him,  or  how 
many  years  it  was  before  she  married  decedent.    She  claims 
the  marriage  ceremony  was  performed  in  Des  Moines,  by  a 
preacher  there  whom  she  does  not  know.    She  says  she  ob- 
tained a  default  divorce  from  Bainager  in  Des  Moines,  and, 
in  effect,  that  she  does  not  know  whether  he  was  within  the 
jurisdiction  of  the  court.    No  record  of  this  divorce  is  pro- 
duced.    She  does  not  know  when  Eainager  died,  but  she 
says  she  knows  he  is  dead,  because  she  was  told  he  was, 
"after  we  quit."     More  remarkable  still  is  her  testimony 
on  the  alleged  third  marriage^    As  to  this,  she  says: 
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''I  have  been  married  to  another  man  besides  Rainager 
and  Montgomery, — a  gentleman  over  in  Indianola.  I  have 
forgotten  his  name,  and  can't  tell  you  his  name.  Married 
him  after  my  marriage  to  Eainager  and  after  my  marriage 
to  Montgomery,  and  he  [the  gentleman  fr.6m  Indianola] 
was  the  last  man  I  married  before  marrying  Worthington." 
She  adds  she  does  not  remember  where  she  married  this 
man;  bnt  in  another  place,  does  remember  that  it  was  "in 
a  sqnire's  oflSce  in  Des  Moines."  She  does  not  know  how  long 
she  lived  with  this  man,  and  her  clearest  recollection  is 
that  he  was  old,  and  gave  her  $400  in  money.  She  says  a 
divorce  was  procured  in  Indianola.  That  is  the  county  seat , 
in  a  county  adjoining  the  one  where  this  trial  was  had,  and 
the  record  of  divorce  is  not  produced.  She  says  she  thinks 
this  man  is  dead,  but  she  does  not  know  where  he  died,  and 
**never  bothered  any  more  about  it."  When  she  met  Worth- 
ington,  she  told  him  she  was  a  widow ;  and  she  had  a  divorce 
case  pending  against  Worthington  when  he  died.  No  useful 
purpose  will  be  served  by  further  comment.  We  are  of 
opinion  there  was  such  a  failure  to  produce  clear  and  compe- 
tent testimony  on  the  vital  point  of  appellee's  marriage  to 
Worthington — ^testimony  readily  obtainable — so  that,  under 
well-settled  rules,  a  most  serious  doubt  is  left  on  whether 
the  naked  statement  of  the  plaintiflP  that  she  was  married 
to  Worthington  proves  a  legal  marriage.  In  our  opinion, 
the  decree  of  the  district  court  must  be,  and  therefore  it  is, — 
Reversed. 

Preston,  C.  J.,  Ladd,  Evans,  and  Gaynor,  JJ.,  concur. 


George  Anson,  Appellant,  v.  W.  Fobks  et  al.,  Appellees. 

TEIiBOBAPHS  AND  TELEPHONES:  Private  Wires.  One  who  has 
acquired  from  a  telephone  company  the  right  tx)  have  his  pri- 
vate telephone  wire  carried  upon  the  company's  poles,  may  not 
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complain  of  a  change  in  the  location  of  the  wire  on  the  poles,  so 
long  aa  the  substantial  efficiency  of  the  wire  is  not  impaired. 

Appeal  from  Ocurroll  District  Court, — B.  G.  Albert,  Judge. 

October  18,  1918. 

The  material  facts,  so  far  as  discoverable  from  the 
printed  record,  are  stated  in  the  opinion.  There  was  a  ver- 
dict for  the  defendant,  and  from  the  judgment  entered 
thereon,  the  plaintiff  appeals. — Affirmed. 

Brovm  MoCrary,  for  appellant. 

Lee  d  Rohh,  for  appellees. 

Weaver,  J. — The  pleadings  in  this  case  are  obscure, 
and  the  facts  disclosed  by  the  abstract  of  testimony  are 
scarcely  less  so.  Calling  to  our  aid  the  charge  of  the  court, 
and  the  apparent  concessions  of  counsel  on  both  sides  In 
the  course  of  their  argument,  the  following  essential  facts 
are  found,  to  a  reasonable  certainty.  The  petition  is  in  the 
following  words: 

"For  cause  of  action,  plaintiff  states:  That  he  owned 
and  was  in  peaceable  possession  of  the  right  and  wire  lo- 
cated upon  what  is  known  as  the  North  Coon  Telephone 
Company,  running  out  of  Glidden,  Iowa,  north  to  plaintiff's 
farm.  That  the  defendant,  the  North  Coon  Telephone  Com- 
pany, does  business  under  said  name,  as  herein  alleged, 
that  said  defendant,  W.  Fobes,  and  said  North  Coon  Tele- 
phone Company  did  in  1915,  forcibly  and  without  power 
or  right,  tear  down,  destroy  and  convert  to  their  own  use 
the  wire  and  line  right  of  this  plaintiff  to  his  great  damage 
of  fl50,  no  part  of  which  has  been  paid.  Wherefore  plain- 
tiff prays  judgment  for  |150." 

The  answer  admits  that  plaintiff  "owns  a  wire  attached 
to  the  poles  of  the  North  Coon  Telephone  Company,"  and 
denies  al^  other  allegations  of  the  petition. 
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From  an  examination  of  the  entire  record,  as  above  indi- 
cated, there  is  sliown  a  situation  about  as  follows:  Some 
years  before  this  action  was  begun,  the  plaintiff,  owning  a 
farm  several  miles  from  the  town  of  Glidden,  desired  to 
secure  telephone  connection  with  that  place.  For  a  part  of 
the  distance,  the  North  Coon  Telephone  Company,  an  unin- 
corporated association  of  farmers,  had  constructed  and  was 
maintaining  a  line  of  poles,  on  which  were  strung  several 
wires.  Plaintiff  applied  to  the  company  for  leave  to  attach 
his  wire  to  the  company's  poles;  and  a  written  contract  was 
entered  into,  by  which,  in  consideration  of  plaintiff's  under- 
taking to  attach  certain  cross-arms  to  the  poles,  and  pay 
his  pro  rata  share  of  the  expense  incurred  for  keeping  the 
poles  and  cross-arms  in  repair,  the  company  agreed  to  give 
him  "a  one-line  right  on  their  poles."  Upon  some  of  the 
cross-arms  were  five  pegs,  and  upon  others,  six  p^s;  and 
plaintiff's  wire,  as  first  placed,  was  attached  to  the  "inside 
peg,"  by  which,  we  understand,  is  meant  the  peg  nearest  the 
middle  of  the  highway.  At  a  later  date,  he  or  his  tenant 
disconnected  his  phone  from  this  line,  and,  for  a  period  of 
three  years,  more  or  less,  maintained  connection  with  Glid- 
den over  another  line;  but  his  wire  on  defendant's  pole  was 
not  removed  by  him.  Still  later,  when  he  contemplated 
"changing  back"  to  the  old  connection,  he  says  he  examined 
his  wire  on  these  poles,  and  it  was  in  place  and  in  order. 
Shortly  before  this  action  was  begun,  he  says  he  discovered 
that  his  line  "would  not  work;"  and,  on  examination,  found 
that  the  wire  had  been  cut,  near  the  point  where  the  con- 
nection with  defendant's  line  of  poles  had  been  made,  and 
that  there  was  a  new  wire  on  the  pegs  which  had  before  been 
occnpied  by  his  wire.  He  nowhere  says  that  his  wire  was 
not  on  the  poles;  but,  taking  Ijis  whole  story  together,  in 
the  light  of  the  entire  record,  so  far  as  any  light  can  be  de- 
rived from  it,  the  whole  trouble  seems  to  be,  not  that  this 
^rire,  which  he  had  not  used  for  three  years,  had  been  taken 
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down  or  destroyed,  or  that  it  had  been  converted  to  the  use 
of  other  persons,  but  that  its  location  on  the  poles  had 
been  changed. to  another  line  of  pegs;  and  it  is  his  sacred 
right  to  the  perpetual  possession  and  use  of  the  original 
pegs  which  the  courts  have  been  called  upon  to  vindidate; 
though  of  all  this,  no  suggestion  is  found  in  the  pleadings. 
The  only  evidence  of  damages  sustained  is  the  plalntifrs 
statement  that  the  "value  of  the  three  miles  of  the  ^right' 
with  the  line  of  wire  is  f 75,  and  the  value  of  it  from  the 
farm  is  f  150."  But  the  defendants  do  not  deny  his  right 
to  maintain  a  line  on  their  poles,  and  we  think  it  must  be 
said  that  there  was  an  utter  failure  of  proof  of  any  sub- 
stantial injury  to  the  defendant,  to  his  wire,  or  to  his  right 
to  maintain  the  same  on  defendant's  poles.  The  court, 
however,  did  charge  the  jury  that,  if  they  found  that  de- 
fendants had  removed  the  wire  from  the  pole  or  destroyed 
it,  plaintiff  should  have  verdict  for  its  value;  but,  if  they 
found  that  the  wire  was  still  on  the  poles,  and,  so  far  as 
anything  defendants  may  have  done  was  concerned,  was 
ready  for  plaintiff's  use,  then  he  could  not  recover.  This 
was  as  favorable  to  plaintiff  as  he  could  possibly  ask, 
under  the  issues;  and  upon  that  question,  the  jury  found 
against  him. 

Plaintiff's  claim  of  right  to  recover  for  what  counsel 
call  the  "invasion"  of  his  right — by  which  we  assume  he 
means  the  changing  of  the  location  of  the  wire  on  the  pegs 
without  his  consent — was  not  submitted  to  the  jury;  and, 
as  there  was  no  evidence  that  plaintiff  sustained  any  dam- 
age by  such  alleged  invasion  of  his  right,  the  error  in  refus- 
ing to  submit  it  is  without  prejudice.    But  we  think  there 
was  no  error.    Plaintiff  did  not  own  and  does  not  claim  to 
own  the  poles  or  the  line  of  pegs  to  which  his  line  was  at- 
tached, but  insists  that  he  acquired  an  easement  therein, 
and  that  this  easement  has  been  wrongfully  interfered  with, 
and  that  this  gives  him  a  right  of  recovery.    But  his  con- 
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tract  gave  him  no  easement,  in  any  proper  sense  of  the 
word;  or,  if  we  grant  his  right  to  an  easement,  he  still  has 
it,  unimpaired.  Defendants  did,  upon  certain  considera- 
tions, grant  him  a  "one-line  right"  on  the  poles  of  the  de- 
fendant company.  In  other  words,  he  acquired  the  right  to 
have  his  wire  carried  on  or  supported  on  defendant's  poles ; 
but  there  was  no  grant  of  any  particular  op  specified  line 
of  pegs,  and,  so  long  as  his  wire  was  maintained  on  those 
poles,  ready  for  his  use  whenever  he  saw  fit  to  connect  it 

I 

with  his  phone,  his  "one-line  right"  is  not  lessened  or  de- 
stroyed ;  or,  to  use  the  word  which  his  counsel  seems  to  pre- 
fer, there  is  no  "invasion"  of  his  so-called  easement.  The 
unreasonableness  of  plaintiff's  claim  is  too  evident  to  admit 
of  much  discussion.  Having  acquired  the  right,  and  con- 
structed his  line,  he  saw  fit  to  abandon — ^at  least,  to  sus- 
pend— the  use  of  it  for  three  years;  and  if,  meanwhile,  the 
defendants  found  it  a  matter  of  convenience,  in  the  care  of 
their  tel^hone  system,  to  change  the  location  of  the  unused 
wire  to  another  line  of  pegs,  or  if,  in  adjusting  their  poles 
and  cross-arms  to  accommodate  an  increase  in  the  num- 
ber of  wires  carried,  or  for  any  other  reason,  they  made 
such  change,  without  any  substantial  interference  with  the 
efficiency  of  the  wire  when  properly  connected,  they  were, 
in  our  judgment,  entirely  within  their  rights  in  so  doing. 
Assuming,  as  we  must,  under  the  charge  of  the  court, 
that  the  jury  not  only  found  against  the  plaintiff  on  the 
claim  that  his  wii*e  had  been  taken  away  or  destroyed,  but 
found,  as  well,  that  his  wire  "is  still  on  the  poles,  and,  so 
far  as  anything  the  defendants  may  have  done,  is  ready  for 
his  use,"  every  fact  upon  which  a  recovery  of  damages  could 
be  sustained  is  conclusively  negatived,  and  there  is  noth- 
ing in  the  record  of  which  he  can  justly  complain.  The 
judgment  appealed  from  is,  therefore, — Affirmed. 

Peeston^  C.  J.,  Gaynob  and  Stevens,  JJ.,  concur. 
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Chicago  &  Northwestern  Railway  Company,  Appellee,  v. 
Board  of  Supervisors  op  Hamilton  County  et  al., 

Appellants. 

DSAIKS:    Aaseesment  Based  on  Brroneons  Assumption.    An  assess- 

1  ment  which  is  excessive,  because  based  on  the  assumption  that 
the  drain  embraces  laterals  which,  in  fact,  were  never  ordered 
or  constructed,  will  be  duly  corrected  on  appeal. 

DRAINS:     Assessment  Against  Bailroad  Bight  of  Way.     The  dis- 

2  tance  of  a  railroad  right  of  way  from  the  main  drain  (there 
being  no  laterals  to  assist  the  drainage  of  such  right  of  way) 
must  be  given  due  consideration  in  assessing  benefits.  Assess- 
ment, in  view  of  such  distance,  is  reduced  from  $1,500  to  $600. 

DBAIN8:     Assessments — Chrediting  Value  of  Former  Impioyements— 

3  Suhstantlal  Compliance.  Where  a  new  district  embraces  a  for- 
mer district  because  of  the  inadequacy  of  such  former  district, 
the  requirement  that  the  commissioners  of  classifications  and 
benefits  shall  take  into  consideration  the  value  of  such  old  Im- 
provement in  the  construction  of  the  new  improvement  and 
credit  such  value  to  the  parties  owning  the  old  improvement,  is 
substantially  complied  with  by  correctly  estimating  the  value  of 
the  new  improvement  to  the  old  district,  and  distributing  the 
estimate  to  the  several  tracts  within  the  old  district,  as  re- 
classified and  re-estimated.     (Sec.  1989-a25,  Code  Supp.,  1913.) 

DBAIN8:     Establishment— Prior  Defect  in  Proceedings— Bffect  on 

4  Assessments.  Irregularities  in  proceedings  prior  to  the  order 
establishing  a  drainage  district  may  not  be  raised  on  appeals 
from  orders  levying  assessments. 

Appeal  from  HofnUton  District  Court. — B.  M.  McGaiAj, 

Jndge. 

October  18,  1918. 

On  appeal  from  the  assessment  against  plaintiff's  right 
of  way,  the  district  court  reduced  the  amount  from  $1,500 
to  |1,000.  Both  parties  appeal,  that  of  defendants  being 
first  perfected.  Affirmed  on  defendants'  appeal.  Modified 
and  affirmed  on  plaintiff's  appeal. 
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J,  M.  Blake  and  Z).  C.  Chiise,  for  api)ellants. 

James  C,  Dams,  Oeorge  Else,  and  J.  L.  Eamrar,  for  ap- 
pellee. 

Ladd,  J. — I.  Drainage  District  No.  166,  of  Hamilton 
County,  was  established  in  Independence  Township,  August 
31,  1914.     It  included  the  O'Connor  Drainage  District,  or 

Drainage  District  No.  30,  in  which  the  im- 

^'  ment^baaed^?     provement  appears  to  have  been  completed. 

lumStkSf.  **"       ^^^  ^^^^^'  ^y  excavating  an  open  ditch  from 

a  point  in  a  natural  watercourse,  30  rods 
south  of  the  center  of  Section  14,  northeasterly  41  rods, 
laying  16-inch  tile  216  rods,  14-inch  tile  272  rods,  12-inch 
tile  148  rods,  and  10-inch  tile  64  rods,  Drainage  District  No. 
30  contained  870  acres.  In  addition  to  this.  District  No. 
166  included  2,957  acres.  The  latter  contemplated  the  lay- 
ing of  a  36-inch  tile  from  near  the  northwest  corner  of  Sec- 
tion 21  in  a  southeasterly  direction  to  a  point  in  the  SE14 
SW14  Section  22,  and  then  smaller  tile  northerly  and  north- 
easterly to  the  ditch  in  District  No.  30,  and  in  it  to  the  bulk- 
head at  the  end  of  the  tile  of  that  district,  and  from  there 
on  by  replacing  2,770  feet  of  16-inch  tile  with  20-inch  tile, 
laid  more  than  a  foot  deeper  than  were  the  16-inch  tile; 
also,  from  the  point  in  the  SE^^  SW14  Section  22  south- 
easterly, and  then  northeasterly  to  a  point  in  the  southeast 
40  of  Section  14.  We  infer  this  much  from  a  tracing  on  a 
blueprint  attached  to  appellee's  argument;  but  we  do  not 
vouch  for  its  accuracy  or  completeness,  for  there  is  noth- 
ing in  the  abstracts  before  us  indicating  the  location  or 
length  of  the  main,  or  the  number,  location,  or  length  of  the 
laterals.  The  engineer  estimates  the  cost  of  "the  above  im- 
provement" at  J38,390,  of  Lateral  1,  at  f  15,940,  of  making 
changes  in  District  No.  30,  at  |1,939,  and  of  other  expenses, 
at  15,600,  or  f 61,869  altogether.  "A  profile  of  the  ditches, 
showing  the  grade  of  the  flow  line,  of  the  size  of  the  tile  nee- 
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essary,  the  depth  of  the  cuts,"  is  said  to  accompany  the  re- 
port; but,  if  so,  it  was  not  introduced  in  evidence,  and  pre- 
cisely what  the  "improvement"  included,  is  not  disclosed. 
On  September  7,  1914,  three  commissioners  were  appointed, 
to  ascertain  the  benefits  and  apportion  the  expenses  among 
the  several  tracts  of  land  in  the  district,  and  filed  their  re- 
port on  October  4th,  following,  apportioning  the  expenses  of 
the  improvement  at  from  f6  to  $2,000  per  40  in  the  portion 
of  the  district  other  than  District  No.  30,  and  apportion- 
ing f 4,1 60  against  that  district,  |1,500  against  the  Chicago 
&  Northwestern  Railway  Company,  |2,000  against  Hamil- 
ton County,  for  benefits  to  highways  under  its  supervision, 
and  $1,000  against  the  township,  for  benefits  to  highways 
under  its  supervision.  The  railway  company  interposed  ob- 
jections. The  board  of  supervisors,  after  correcting  several 
assessments,  including  the  raising  of  the  amount  apportioned 
to  District  No.  30  to  |4,260,  approved  of  the  report,  and 
ordered  levies  accordingly.  The  railway  company  per- 
fected its  appeal  to  the  district  court.  There,  on  full  hear- 
ing, the  assessment  against  it  was  reduced  to  |1,000.  The 
defendants  insist  that  this  reduction  was  not  warranted  by 
the  evidei^ce ;  while  the  railway  company  contends  that  it  is 
excessive  still.  The  blueprint  referred  to  shows  that  the 
tile  drain  is,  in  a  general  way,  parallel  with  plaintiff's  right 
of  way,  and  about  80  rods  therefrom,  on  an  average,  and 
that  it  passes  through  the  right  of  way  near  the  outlet.  The 
right  of  way  is  100  feet  wide,  and,  for  a  distance  of  14,200 
feet,  it  is  within  the  district.  Therein  are  10  cuts  and  a 
like  number  of  fills;  but  the  fills  cover  a  distance  of  about 
9,000  feet,  and  the  cuts,  little  more  than  5,000  feet.  The 
evidence  that  the  drainage  of  the  cuts  would  not  be  aided 
by  the  improvement  was  undisputed.  Nor  was  there  any 
evidence  that  benefit  to  the  fills  or  right  of  way  at  the  sides 
of  these  elsewhere  than  at  or  near  Bridges  234,  235,  236,  and 
238,  would  result  from  the  drainage  system. 
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The  commissioners  assumed,  in  estimating  the  benefits, 
tbat  laterals  would  extend  from  the  main  drain  throngh  the 
right  of  way  where  three  of  these  bridges  were  located,  as 
would  the  main  at  Bridge  No.  38.  Boudinot,  who  made  the 
report  on  which  the  district  was  established,  testified  that 
of  these,  a  14-inch  tile  drain  was  to  extend  1,800  feet  from 
the  main  track  of  the  right  of  waj  at  Bridge  234,  a  10-inch 
tile  drain  to  extend  1,877  feet  at  Bridge  235,  and  an  8-inch 
tile  drain  to  extend  2,000  feet  at  Bridge  236.  Counsel  for 
the  railroad  company  contend  that  these  laterals  were  not 
included  in  the  petition  for  the  improvement,  in  the  report  of 
the  engineer,  or  in  the  order  of  the  board  of  supervisors. 
The  record  is  somewhat  confusing  on  this  question.  It  was 
not  the  function  of  the  petition  to  designate  any  particular 
drains  to  be  laid,  and,  even  if  it  were,  the  petition  does  not 
purport  so  to  do;  and,  after  asking  that  a  district  be  es- 
tablished, it  prayed  that  the  board  of  supervisors  construct 
a  ditch  or  ditches,  drain  or  drains,  as  the  law  provided,  said 
ditch  or  ditches,  drain  or  drains,  to  begin  at  or  near  the 
southeast  comer  of  Section  17,  Independence  Township, 
and  run  in  a  southeasterly  direction  to  a  point  of  the  water- 
course near  the  center  of  Section  27,  thence  in  a  north- 
easterly direction  along  the  most  practical  route,  and  termi- 
nate at  or  near  the  northeast  comer  of  Section  23,  said 
townrfiip.  All  suggested  is  the  general  course  of  the  im- 
provement, without  including  laterals.  An  examination 
of  the  engineer's  report  shows  that  no  such  laterals  were 
included  therein.  All  included  was  the  main,  extending 
from  zero  to  Station  269,  and  one  lateral,  extending  from 
zero  to  Station  156,  and  certain  repairs  of  the  O'Connor 
Drainage  District  improvement.  The  Engineer  testified  that 
this  was  the  only  report  he  had  made,  and  that  it  was  not 
subsequently  amended. 

Moreover,  after  counsel  for  the  railroad  company  had 
insisted,  in  oral  argument  on  petition  for  rehearing,  that 
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these  laterals  had  never  been  ordered  by  the  board  of  sn- 
pervisors,  or  constructed,  counsel  representing  the  drainage 
district  was  asked  what  he  had  to  say  concerning  the  con- 
tention of  counsel  for  the  company,  and  responded  that  he 
had  nothing  to  say  on  that  subject.  Had  these  drains  been 
in  existence,  surely  counsel  would  not  have  been  adverse  to 
so  assuring  the  court;  and  his  omission  to  make  a  candid 
response  ought  not  to  be  construed  otherwise  than  as  a 
tentative  concession  of  the  correctness  of  the  assertion  by 
the  company^s  attorneys.  At  any  rate,  we  are  persuaded, 
on  a  full  examination  of  the  record,  that  these  laterals  were 
not  a  part  of  the  system  of  drainage  proposed  and  carried 
out.  Even  though  the  commissioners,  in  estimating  the  ben- 
efits to  the  right  of  way  of  the  railroad  company,  may  have 
assumed  that  the  laterals  mentioned  had  been  ordered  and 
constructed,  there  is  nothing  to  show  that  the  board  of 
supervisors,  on  hearing  before  that  body,  made  the  same 
mistake.  On  the  other  hand,  nothing  appears  to  the  con- 
trary. The  evidence  disclosed  that,  at 
2.  Drains  :  assess-    Bridge  234,  that  farthest  to  the  east,  the 

ment  against  "^  '  ' 

o?"way  ^^^^^      right  of  way  was  through  a  swampy  area 

of  about  40  acres  originally,  but  with  only 
about  1.4  acres  continuously  under  the  water.  The  distance 
across  it  is  about  950  feet.  The  embankment  at  the  bottom 
is  46  feet  wide,  and  about  16  feet  at  the  top.  To  maintain 
the  slope,  a  tie  revetment  had  been  constructed  on  each  side 
— ties  driven  in  the  ground  at  the  bottom,  and  a  row  of 
willows  planted  on  the  bank,  3  or  4  feet  up.  A  box  culvert, 
3  feet  by  3  feet,  runs  through  the  embankment.  This  had 
been  done  16  or  17  years  prior  to  the  trial,  and  the  road  w^as 
constructed  in  1881.  The  evidence  tended  to  show  that  the 
ties  were  decaying  and  getting  out  of  place;  that  the  wil- 
lows rendered  them  useless  thereafter;  that  a  tile  lateral, 
as  heretofore  stated,  if  laid,  would  carry  oflf  all  the  surface 
water;  and  that  the  embankment  had  so  settled  that  drain- 
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age  would  be  of  no  benefit  to  the  company;  and  the  like. 
At  Bridge  235,  there  is  a  slough  and  considerable  stand- 
ing  water.  Through  the  embankment  is  a  36-inch  pipe,  36 
feet  long.  Bridge  236  is  a  box  culvert,  3  feet  by  3  feet,  30 
feet  long.  Bridge  38  is  a  four-span  pile  bridge,  62  feet  long. 
Under  this  passes  the  main  tile,  and  it  furnishes  an  outlet 
for  a  12-inch  tile  previously  there,  and  any  other  necessary 
to  drain  the  right  of  way.  On  the  other  hand,  it  is  said  that 
the  opening  may  not  be  reduced,  as  the  volume  of  water,  even 
with  the  tile  in,  may  be  as  great  as  before  the  tile  Was  laid, 
in  some  seasons;  while,  on  the  other  hand,  opinion  is  ex- 
pressed that  the  volume  of  water  at  these  places  may  be 
greatly  reduced  by  use  of  catch  basins;  that  a  cement  bridge 
might  be  constructed  there  to  replace  the  pile  bridge  and 
render  the  crossing  much  less  dangerous. 

It  will  be  observed  that  there  was  no  connection  be- 
tween the  main  drain  and  the  three  bridges  mentioned ;  and, 
as  the  main  tile  was  about  80  rods  distant,  the  drainage  of 
the  right  of  way  at  these  points  would  not  be  improved  or 
changed  by  the  improvement  contemplated.  In  fact,  the 
only  benefit  in  the  way  of  better  drainage  for  the  right  of 
way  would  be  that  of  having  an  outlet  for  the  drainage  of 
the  water  from  these  points  in  the  right  of  way  furnished 
by  the  main  drain ;  but  the  value  of  thfs  would  seem  to  be 
much  impaired  by  the  circumstance  that  such  drainage  must 
be  through  the  land  of  the  intervening  owners. 

No  useful  purpose  will  be  served  by  review  and  com- 
parison of  the  evidence  in  detail.  The  right  of  way  con- 
tained 32  acres,  1.4  acres  of  which  was  under  the  water 
throughout  the  year.  Drainage  is  afforded  directly  by  the 
main  tile  where  it  passes  under  Bridge  38  and  in  that  vicin- 
ity; and,  notwithstanding  some  testimony  that  even  this 
would  be  of  no  benefit,  we  are  satisfied  that  this  tile  will  carry 
off  the  water  more  quickly  that  it  otherwise  would  be  taken , 
and  effect  some  drainage  of  the  right  of  way;  and,  notwith- 
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Btanding  the  testimony  of  Bome  engineers  that  the  drain- 
age of  a  right  of  way  is  of  no  benefit  to  the  company,  th^t 
they  are  mistaken,  and  that  a  right  of  way  may  be  more  eco- 
nomically maintained  and  will  be  less  dangerous  when  thor- 
oughly drained  than  with  water  standing  along  the  embank- 
ments more  or  less  continuously.  It  is  always  somewhat 
difficult  to  ascertain  benefits  to  a  right  of  way  likely  to  be 
derived  from  such  an  improvement  Necessarily,  in  ascer- 
taining such  benefits,  comparison  must  be  made  with  ad- 
vantages to  land  used  for  agricultural  purposes  or  public 
highways.  The  public  claim  to  the  latter,  like  the  rail- 
road company's  interest  in  its  right  of  way,  is  merely  a  mat- 
ter of  easement,  more  or  less  permanent  in  its  nature.  Much 
depends  on  the  topography  of  the  different  tracts,  and  the 
use  to  be  made  of  them,  and  the  burden  to  be  borne  by  each, 
estimated  approximately  and  by  comparison.  We  have  done 
so,  and  are  of  the  opinion  that,  in  view  of  the  distance  of  the 
main  tile  drain  from  the  several  portions  of  the  right  of 
way  requiring  drainage,  as  compared  with  other  lands  and 
with  the  highways,  the  amount  assessed  against  the  right 
of  way  of  the  railroad  company  should  be  reduced  to  |600. 
See  Section  1989-al8  of  the  Code  Supplement,  1913;  In  re 
Johnson  Dr.  Dist.,  141  Iowa  380 ;  Chicago  d  N.  W.  R,  Co.  v. 
Board  of  Supervisors,  182  Iowa  60. 

II.    The  railway  company  also  contends  that,  inasmuch 
as  the  assessment  against  District  No.  30  by  the  commis- 
sioners was  en  fnasse,  in  the  sum  of  f  4,260,  without  classifi- 
cation or  assessment  of  separate  tracts,  the 

3.  Drains:  assess-     i_ij.  •  i^uxi. 

ments:  credit-     board  of  supervisors  should  not  have  re- 
forms "fm-  ceived   the  commissioners'  report,  and   the 

provemciits  i 

substantial  com-  assessment  against  plaintiff  should  be  can- 

pllance. 

celed.  One  of  the  purposes  m  establishing 
District  No.  1 66  was  to  furnish  District  No.  30  with  a  better 
outlet.  This  appears  from  the  following  excerpt  from  the 
petition : 


Oct.  1918]     Chicago  &  N.  W.  B.  Co.  v.  Board.  597 

"Note. — It  is  the  intention  of  the  petition  also  to  take 
up  and  deepen  and  enlarge  the  tile  of  the  O^Connor  Drain- 
age District^  as  far  as  is  necessary  to  make  said  district 
practical;  also^  a  lateral  starting  near  the  southeast  cor- 
ner of  Section  21,  and  running  in  a  northeasterly  direction 
to  the  northeast  ^  corner  of  Section  22,  thence  in  a  north 
and  easterly  direction  in  the  most  practical,  route  to  the 
bulkhead  at  the  O'Connor  drain." 

Indeed,  the  district  was  organized  in  pursuance  of  Sec- 
tion 1989-a25  of  the  Supplement  to  the  Code,  1913,  which 
provides  that : 

"If  any  levee,  drainage  district  or  improvement  hereto- 
fore established,  either  by  legal  proceedings  or  by  private 
parties,  or  which  maj  hereafter  be  established^  shall  prove 
insufficient  to  protect  or  drain  all  of  the  lands  necessarily 
tributary  thereto,  the  board  of  supervisors,  upon  petition 
therefor  as  for  the  establishment  of  an  original  levee  or 
drainage  district,  shall  have  the  power  and  authority  to  es- 
tablish a  new  levee  or  drainage  district  covering  and  in- 
cluding such  old  district  or  improvement,  together  with  any 
additional  lands  deemed  necessary ;  and  whenever  a  new  dis- 
trict shall  be  established  as  contemplated  in  this  section 
and  the  new  improvement  shall  extend  into  or  along  the 
former  improvement,  the  commissioners  of  classification 
and  benefits  shall  take  into  consideration  the  value  of  such 
old  improvement  in  the  construction  of  the  new  improve- 
ment and  credit  the  same  to  the  parties  owning  the  old  im- 
provement as  their  interests  may  appear.'^ 

Instead*  of  assessing  the  lands  of  the  entire  district  to- 
gether, the  commissioners  first  ascertained  the  portion  which 
should  be  paid  by  District  No.  30  toward  the  improvement 
Such  portion  would  be  the  cost  of  relaying  2,770  feet  of  20- 
inch  tile  instead  of  16-inch  tile,  the  difference  in  laying  the 
main  drain  therefrom  to  the  outlet  as  laid,  and  what  it  would 
have  cost  had  the  said  20-inch  tile,  so  relaid,  not  been  con- 
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neeted  with  the  main,  and  the  appropriate  share  of  the  over- 
head expenses.  There  was  no  sho;wing  or  claim  but  that  the 
f4,260  was  sufficient  to  cover  these  items;  and,  if  so,  Dis- 
trict No.  30  was  accorded  its  just  portion  of  the^  burden  in- 
curred in  making  the  improvement.  The  procedure,  how- 
ever, was  not  as  prescribed  by  this  statute,  but  it  was  equiv- 
alent thereto.  Under  the  above  section  of  the  Code,  the  com- 
missioners should  have  taken  "into  consideration  the  value 
of  such  old  improvement  in  the  construction  of  the  new  im- 
provement and  credited  the  same  to  the  parties  owning  the 
old  improvement  as  their  interests  may  appear."  The  com- 
missioners merely  reversed  this  process,  by  estimating  the 
value  of  the  new  improvement  to  the  old  district,  and  charg- 
ing the  same  to  the  parties  owning  the  old  improvement 
The  method  pursued,  if  the  estimates  and  computations  were 
accurate,  cast  on  the  lands  in  District  No.  30  their  just 
portion  of  the  costs  and  expenses  of  the  improvement  con- 
templated in  the  organization  of  District  No.  166 ;  and  this 
is  precisely  what  must  have  happened  had  the  statute  above 
and  Section  1989-al2  of  the  Code  Supplement,  1913,  been  fol- 
lowed. The  total  amount  of  assessments  levied  and  col- 
lected from  the  lands  in  District  No.  30,  then,  are  the  same 
as  though  Section  1989-a25,  Code  Supplement,  1913,  had 
been  strictly  pursued;  and,  this  being  so,  the  railway  com- 
pany was  in  no  manner  prejudiced,  and  ought  not  to  be  re- 
lieved of  its  portion  of  the  burden,  owing  to  the  irregularity 
in  making  assessments.  The  case  differs  from  Wood  v. 
Honey  Creek  Dr.  Dist^  180  Iowa  159,  in  that  there  the  com- 
missioners omitted  to  classify  benefits  or  apportion  costs 
and  expenses  on  72  per  cent  of  the  lands  of  the  district; 
while  here  all  lands  are  classified  according  to  benefits  and 
assessed  but  in  two  areas,  i.  e..  District  30  and  the  remainder 
of  District  166. 

Subsequently,  the  commissioners  spread  the  f4,260  on 
the  land  in  the  O'Connor  district  by  examining  and  classa- 


' 
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tying  all  the  land  and  apportioning  the  benefits  precisely  as 
was  done  with  the  remaining  cost  of  the  improvement  on 
lands  remaining  in  District  No.  166. 

In  Christenson  v.  Board  of  Supervisors,  179  Iowa  745, 
the  complainants  were  residents  of  the  district  against  which 
a  lump  sum  was  assessed,  and  complained  of  this,  and  also 
of  the  apportionment  according  to  the  ratio  adopted  in  the 
assessment  of  benefits  in  the  original  improvement  therein. 
In  these  respects,  the  cases  are  distinguishable.  The  appel- 
lants in  that  case  insisted  that  the  facts  were  like  those  in 
this  case,  as  to  which  it  was  remarked  in  that  opinion  that, 
if  so,  "we  should  look  upon  it  with  mnch  favor." 

As  said,  the  result  is  not  different,  if  estimates  and 
computations  are  accurate,  than  it  would  have  been,  had 
the  method  prescribed  by  the  sections  of  the  Code  Supple- 
ment been  followed;  and  for  this  reason,  plaintiff  has  no 
ground  for  complaint. 

III.  Counsel  for  plaintiff  also  contends  that  the  drain- 
an:e  statutes  are  unconstitutional.  This  proposition  was 
disposed  of  in  Chicago  d  N.  W,  R.  Co.  v.  Board  of  Super- 
visors, supra. 

Some  defects  in  proceedings  prior  to  the  order  of  the 
board  of  supervisors  establishing  the  district  are  complained 
of,  but  these  may  not  be  considered  in  an  appeal  from  the 

order  of  the  board  of  supervisors  fixing  and 
<•  dbains  :  estab-    levying    assessments.     Kelley   v,   Draina>ge 

&^^o!leding8  •    ^^^^'>  ^^^  ^^^^  '^^^ '  Section  1989-a46,  Code 
sf^Ss.*"^'''      Supplement,  1913. 

Several  points  are  first  raised  in  the  re- 
ply, and  for  that  reason  are  not  given  attention.    We  are  of 
the  opinion  that  the  assessment  should  be  reduced  to  |600. 
Modified  and  affirmed  on  appeal  of  plaintiff,  and  af- 
firmed on  appeal  of  defendants. 

Preston,  C.  J.,  Weaver,  Gaynor,  and  Stevens,  JJ.,  con- 
cur. 
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Charles  Dbnecke^  Appellee,  v.  N.  P.  West  et  al., 

Appellants. 

PBINCIPAli  AND  SURETY:    TTltra  Vires  in  Be  Surety  Bond.     Stat- 

1  utory  authority  to  guarantee  the  fidelity  of  persons  "in  positions 
of  trust,  private  or  public,"  authorizes  the  Issuance  of  a  bond 
which  guarantees  the  performance  of  a  purely  private  contract 
undertaking. 

PBINOIPAL  AND  AGfiNT:  Secret  Limitations  on  Power  of  Attor- 

2  ney.  A  recorded  power  of  attorney  to  execute  surety  bonds  may 
not  be  limited  by  unrecorded  limitations  thereon,  not  brought 
to  the  knowledge  of  third  parties. 

PBINOIPAL  AND  AGENT:     Failure  of  Agent  to  Account.    A  bond 

3  is  in  no  wise  affected  by  the  fact  that  the  agent  did  not  account 
to  his  principal  for  the  premium  collected. 

COBPOBATIONS:     Estoppel  to  Deny  Corporate  Power.     A  corpora- 

4  tion  which*  has  full  knowledge  that  its  agent  has  exceeded  his 
powers,  and  takes  no  steps  to  prevent  an  innocent  third  person 
from  relying  on  the  acts  of  such  agent,  may  not  plead  ultra 
vires. 

PBINCIPAL  AND  STJBETY:     Surety  Contract  Violative  of  Public 

5  Policy.  A  surety  bond  guaranteeing  the  performance  of  a  pure- 
ly private  contract  obligation,  is  not  violative  of  public  policy. 

PBINCIPAL  AND  SUBETT:    Presumption  as  to  Corporate  Act.     A 

6  surety  bond  will  be  presumed  to  be  within  the  corporate  powers 
of  the  company  issuing  it 

INSTTBANOE:     Statutory  Authority  for  Surety  Bond.    Surety  bonds 

7  guaranteeing  the  performance  of  purely  private  contract  obliga- 
tions are  not  prohibited  by  our  statute  law.  (Sec.  1709,  Code 
Supp.,  1913.) 

Appeal  from  Linn  District  Court, — ^John  T.  Moppit,  Judge. 

October  18,  1918. 

Action  at  law  to  recover  upon  a  surety  bond.  There 
was  a  directed  verdict  for  the  plaintiff,  and  from  the  judg- 
ment rendered  thereon,  the  defendant  appeals. — Affirmed, 
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Coffin  d  Rippey  and  Redmond  &  Stetoart,  for  appel- 
lants. 

Barnes,  Cha/tnherlabi  d-  Hafizlih,  for  appellee. 

Weaver^  J. — On  February  17,  1914,  the  defendant  West 
sold  and  conveyed  to  the  plaintiff  a  described  half  section 
of  land  in  the  state  of  Colorado.    At  the  time  of  said  sale 

and  conveyance,  and  as  a  part  of  the  same 
1-  ^"^Sif^  .       transaction,  the  grantor  and  grantee  entered 

AND    SUBBxx  • 

r^MTCty^bond.    ^^'^^  ^  Written  contract,  which,  in  view  of 

the  somewhat  peculiar  nature  of  the  contro- 
versy, we  here  set  out  in  full. 

"CONTRACT. 
"This  contract,  made  in  duplicate  and  entered  into  this 
ITtii  day  of  Februai-y,  1914,  by  and  between  N.  P.  West  of 
Linn  County,  Iowa,  party  of  the  first  part,  and  C.  Denecke, 
party  of  the  second  part,  witnesseth : 

"Party  of  the  first  part  has  this  day  sold  to  party  of 
the  second  part  a  certain  half  section  of  land  legally  de- 
scribed as  follows:  The  north  half  Section  7,  Township 
2  South,  Range  64  West  of  tlie  6th  P.  M.,  Adams  County, 
Colorado,  containing  320  acres,  more  or  less,  according  to 
government  survey. 

"Party  of  the  second  part  has  purchased  above-described 
land,  and  for  the  same  has  paid  the  sum  of  f2,800  in  cash, 
the  said  land  being  transferred  subject  to  the  encumbrance 
now  against  it,  amounting  to  $2,000.  Deed  to  the  above- 
described  land  has  this  day  passed  to  the  party  of  the  sec- 
ond part,  and  party  of  the  first  part  hereby  agrees  to  fur- 
nish second  party  an  abstract,  showing  good  and  merchant- 
able title  to  said  land,  free  and  clear  from  all  encumbrances 
excepting  the  above-mentioned  f 2,000,  as  soon  as  said  ab- 
stract can  be  prepared  by  the  abstract  company. 

"Inasmuch  as  second  party  has  purchased  the  above- 
described  land  without  the  usual  inspection  and  investiga- 
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tioD,  and  inasmuch  as  first  party  has  sold  the  same  at  a 
price  lower  than  any  of  this  near-by  land  has  been  sold,  it 
is  agreed  between  first  and  second  party  hereto  as  follows: 

•'Party  of  the  second  part  shall  hold  title  to  said  land 
for  one  year,  or  until  such  earlier  date  as  said  land  may  be 
resold  at  a  profit  satisfactory  to  both  parties  hereto.  Party 
of  the  second  part  agrees  to  allow  the  first  party  to  have  the 
exclusive  reselling  of  said  land  for  one  year,  and  party  of 
the  second  part  shall  transfer  title  of  said  land  to  the  new 
purchaser  when  the  first  party  furnishes  such  a  purchaser 
who  shall  pay  enough  cash  that  second  party  shall  receive 
at  least  $3,300  from  said  sale. 

"Party  of  the  first  part  agrees  to  use  his  best  efforts 
in  the  selling  of  the  above-described  land,  and  expects  to  be 
able  to  resell  same  within  one  year  at  $25  per  acre  or  more. 
Whatever  amount  may  be  agreed  upon,  however,  in  the  re- 
selling of  this  land,  the  amount  received  above  f  15  per  acre 
shall  be  divided  equally  between  the  first  party  and  the  sec- 
ond party  hereto. 

"To  make  more  certain  the  reselling  of  said  half  sec- 
tion, the  first  party  does  hereby  agree  to  put  100  acres  of 
same  into  crop  during  the  spring  of  1914.  The  seed  shall 
be  furnished  and  the  work  shall  be  done  at  the  expense  of 
first  party,  but  one  half  the  expense  of  harvesting,  thresh- 
ing, and  marketing  said  grain  shall  be  paid  by  the  second 
party,  and  second  party  shall  receive  one  half  the  crop 
raised  on  said  100  acres. 

« 

"If,  for  any  cause,  party  of  the  first  part  is  unable  to 
accomplish  the  reselling  of  this  land  within  one  year  from 
date  hereof,  then  the  party  of  the  first  part  reserves  the 
right  to  purchase  back  from  second  party  the  above^le- 
scribed  land.  And  first  party  does  hereby  bind  himself 
to  purchase  back  said  land  from  party  of  the  second  part, 
paying  party  of  the  second  part  the  sum  of  $3,300  in  cash, 
within  one  year,  for  said  land,  and  taking  the  same  suhj^ 
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to  the  f2,000  encumbrauce.  Said  13,300  is  to  be  paid  to 
party  of  the  second  part  in  cash,  in  excess  of  whatever 
amount  is  paid  to  second  party  from  the  proceeds  of  his  one^ 
half  share  of  crop. 

'^The  agreements  and  obligations  herein  made  by  the 
party  of  the  first  part  are  guaranteed  to  party  of  the  sec- 
ond part  by  the  surety  bond  of  even  date  hereof,  signed  by 
party  of  the  first  part  and  the  New  England  Casualty  Com- 
jmny  of  Boston  as  surety,  a  copy  of  which  bond  is  attached 
hereto  and  made  a  part  of  this  contract. 

''Witness  our  hands  and  seals  this  day  and  year  first 
above  written. 

"First  Party,  N.  P.  West, 
"Second  Party,  C.  Denecke." 

The  bond  made  and  delivered  in  pursuance  of  said  con- 
tract is  as  follows: 

"Surety  Bond. 

"Know  All  Men  By  These  Presents:  That  we,  N.  P. 
West,  of  Linn  County,  Iowa,  and  the  New  England  Casualty 
Company,  of  Boston,  are  jointly  and  severally  bound  and 
firmly  held  unto  C.  Denecke,  of  Linn  County,  Iowa,  in  the 
sum  of  |3,300,  the  payment  of  which,  well  and  truly  to  be 
made,  we  hereby  bind  ourselves  and  assigns  and  legal  rep- 
resentatives. The  conditions  of  the  above  obligation  is  as 
follows,  to  wit: 

"Whereas,  said  N.  P.  West  has  sold  unto  C.  Denecke 
the  north  half  Section  7,  Township  2  South,  Range  64  West 
of  the  6th  P.  M.,  Adams  County,  Colorado,  containing  320 
acres,  more  or  less,  and  has  contracted  to  place  in  crop  100 
acres  of  same  for  one  half  the  crop  raised  thereon;  also  to 
repurchase  said  half  section  at  the  end  of  one  year  from 
date  for  |3,300  (subject  to  its  encumbrance  of  f 2,000)  pro- 
viding said  la^d  has  not  been  resold  by  N.  P.  West  prior  to 
tiiat  time,  and  satisfactory  settlement  made  with  C.  Den- 
ecke: 
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"Now,  Therefore,  if  said  N.  P.  West  shall  resell  above- 
described  land  or  repurchase  said  land  within  one  year 
from  date  hereof,  and  pay  to  said  C.  Denecke  the  sum  of 
f 3,300  or  more  for  same,  in  addition  to  assunUng  the  f 2,000 
encumbrance  thereon,  then  this  obligation  shall  be  void. 
Otherwise,  it  shall  be  in  full  force  and  virtue;  and  we  do 
hereby  bind  ourselves,  our  assigns,  and  our  representatives 
to  faithfully  fulfill  said  agreement  made  by  N.  P.  West,  and 
contained  in  the  contract  attached  hereto  and  made  a  part 
hereof. 

"Witness  our  hands  and  seals  this  17th  day  of  Febru- 
ary, in  the  year  of  our  Tx)rd,  1914. 
"Seal  impressed: 

"New  England  Casualty   Company,   Boston,   Mass. 

"Incorporated,  1001. 

"N.  P.  West. 
"New  England  Casualty  Company  of  Boston, 
"By  Thos.  B.  Powell,  Attorney  in  Pact. 
"By  Fred  W.  Higley,  Attorney  in  Fact." 

On  March  22,  1915,  the  plaintiff  brought  this  action, 
alleging  breach  of  the  contract  and  bond  on  the  part  of 
West,  and  asking  for  recovery  of  his  damages  against  both 
West  and  the  Casualty  Company.    To  this  action  the  Cas- 
ualty Company  appeared,  and  answered,  in  substance,  that, 
under  its  articles  of  incorporation,  and  under  the  laws  of 
Massachusetts,  where  it  was  organized,  and  the  laws  of 
Iowa,  where  the  bond  in  suit  was  executed,  it  had  and  has 
no  power  or  authority  to  issue  or  enter  into  bonds  or  con- 
tracts of  the  character  of  the  one  in  suit,  and  that  the  in- 
strument  sued   upon   is,   therefore,    void.     It    is    further 
pleaded  that  the  agents  or  attorneys  who  appear  to  have 
executed  the  bond  in  the  company's  name  acted  without  its 
authority  and  without  its  knowledge  or  consent,  and  that 
the  company  never  received  any  compensation  for  becoming 
the  surety  of  West,  and  that  the  bond  was  and  is  without 
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any  consideration  or  compensation  for  the  risk  so  pur- 
ported to  have  been  assumed.  It  is  also  allied  that,  while 
Higley,  who  executed  the  bond  in  the  company's  name,  was 
its  agent,  his  agency  was  of  a  strictly  limited  kind,  and  he 
was  authorized  to  issue  surety  bonds  only  after  reporting 
applications  therefor  to  the  company  and  receiving  its  ap- 
proval; that  no  application  for  this  alleged  bond  was  ever 
reported  by  him,  nor  did  he  ever  report  or  remit  to  the  com- 
pany any  collection  of  the  premium  thereon. 

In  reply,  plaintiff  alleges  that,  on  and  prior  to  March 
14,  1914,  the  defendant  had  full  knowledge  and  notice  of 
the  execution  of  said  bond  in  its  name  by  its  agents,  but 
took  no  steps  to  cancel  or  repudiate  such  bond,  or  to  notify 
plaintiff  that  the  bond  was  claimed  to  be  ultra  vires;  but, 
on  the  contrary,  knowing  that  it  had  been  executed,  and  that 
plaintiff  was  relying  thereon,  the  company  i)ermitted  it  to 
stand  without  objection  or  denial  to  the  plaintiff  for  a  full 
year,  and  until  the  expiration  of  the  full  term  which  said 
bond  was  intended  to  cover.  Plaintiff  avers  that  he  did, 
in  fact,  rely  upon  the  validity  and  binding  force  of  said 
bond,  and  took  no  steps  to  protect  himself  against  loss,  as 
he  would  have  done  had  he  known  that  the  company  would 
deny  its  liability  on  the  written  obligation  made  and  ex- 
ecnted  by  its  agent;  and  that  because  thereof,  the  defendant 
is  now  estopped  to  plead  or  deny  the  right  of  the  plaintiff 
to  have  the  same  enforced  by  proper  action  in  court. 

The  issues  having  been  brought  to  trial  to  a  jury,  the 
plaintiff  put  in  evidence  the  deed,  contract,  and  bond  al- 
ready mentioned,  and  testified  that  West  failed  to  accom- 
plish any  sale  of  the  land  within  the  agreed  period  of  one 
year,  and  has  ever  since  failed  to  repurchase  the  land  or 
pay  the  agreed  price  therefor,  and  that  said  West  is  now  in- 
solvent. He  also  introduced  the  power  of  attorney  given 
by  the  bond  company  to  Fred  M.  Higley  and  Thomas  B. 
Powell,  authorizing  them  to  execute  surety  bonds  in  the 
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name  of  the  company,  which  written  power  was  accompanied 
by  a  resolution  of  the  company's  board  of  directors,  au- 
thorizing their  president  and  secretary  to  execute  it  The 
instrument  is  in  the  following  form: 

"power  op  attorney 

"new    ENGLAND    CASUALTY    COMPANY 

"Home  Office,  Boston,  Massachusetts. 

"Know  All  Men  bv  These  Presents:  That  the  New 
England  Casualty  Comx)any,  by  Edwin  Gott,  its  vice-presi- 
dent, and  William  J.  Lewis,  its  assistant  secretary,  in  pur- 
suance of  a  certain  resolution  duly  passed  by  the  board  of 
directoi"S  of  said  company  at  a  regular  meeting  of  that  body 
held  on  the  21st  day  of  December,  1911,  a  copy  of  which  is 
hereto  attached,  does  hereby  nominate,  constitute  and  ap- 
point Fred  M.  Higley  and  Thomas  B.  Powell  or  Fred  M. 
Higley  and  Frank  H.  Randall,  of  Cedar  Rapids,  Iowa,  its 
true  and  lawful  agents  and  attorneys  in  fact,  to  make,  exe- 
cute, seal  and  deliver  for  and  on  its  behalf  as  surety,  and 
as  its  act  and  deed,  any  and  all  bonds,  recognizances,  or 
undertakings,  in  the  state  of  Iowa,  for  or  on  behalf  of  the 
company. 

"And  the  execution  of  such  bonds  or  undertakings  in 
pursuance  of  these  presents  shall  be  as  binding  upon  said 
company,  as  fully  and  amply,  to  all  intents  and  purposes, 
as  if  they  had  been  duly  executed  and  acknowledged  by  the 
regularly  elected  officers  of  the  company,  at  its  office  in  Bos- 
ton, Mass.,  in  their  own  proper  persons. 

"In  Witness  Whereof,  the  said  Edwin  Gott,  vice-pres- 
ident, and  William  J.  T^wis,  assistant  secretary,  have  here- 
unto subscribed  tlieir  names  and  aflBxed  the  corporate  seal 
of  the  said  New  England  Casualty  Company,  this  twenty- 
fifth  day  of  June,  A.  D.  1913. 
"Attest:  William  J.  Tiewis,  Assistant  Secretary. 

"Edwin  Gott,  Vice  President." 
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"At  a  regular  meeting  of  the  board  of  directors  of  the 
New  England  XlJasualtj'  Company,  held  in  its  office  in  the 
city  of  Boston,  commonwealth  of  Massachusetts,  on  the 
21st  day  of  December,  1911,  the  following  resolution  was 
unanimously  adopted,  to  wit: 

"Whereas,  it  frequently  becomes  necessary  for  a  repre- 
sentative of  the  company  to  execute  a  bond  on  behalf  of  the 
company,  which,  for  lack  of  time  or  some  other  cause,  it  is 
impossible  to  have  executed  by  the  regularly  elected  officers 
of  the  company. 

"Therefore,  Be  It  Resolved  that  the  president,  or  either 
of  the  vice-presidents,  by  and  with  the  concurrence  of  the 
secretary  or  assistant  secretary,  is  hereby  authorized  to 
empower  any  representative  of  the  company  to  execute,  on 
behalf  of  the  company,  any  bond  which  the  company  might 
execute  through  its  duly  elected  officers. 

"I,  William  J.  Lewis,  Assistant  Secretary  of  the  New 
England  Casualty  Company,  hereby  certify  that  the  afore- 
going is  a  true  copy  taken  from  the  records  of  proceedings 
of  the  board  of  directors  of  the  New  England  Casualty 
Company,  and  is  still  in  force. 

"In  Testimony  Whereof,  I  have  hereunto  subscribed  my 
name  as  assistant  secretary,  and  affixed  the  corporate  seal 
of  the  New  England  Casualty  Company,  this  25th  day  of 
June,  A.  D.  1913. 

"Wm.  J.  Lewis, 

"Assistant  Secretary." 

In  defense,  the  company  exhibited  its  articles  of  in- 
corporation, and  examined  its  officers  and  directors  severally 
concerning  the  nature  of  its  business  and  the  extent  of  the 
authority  which  it  delegated  to  local  agents.  Most  of  them 
denied  having  any  knowledge  of  the  giving  of  the  bond  in 
suit,  and  denied  that  it  was  within  the  scope  of  their  cor- 
porate power  or  authority,  or  of  the  power  or  authority 
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conferred  upon  the  company's  agents.  They  also  denied 
having  any  report  or  notice  that  the  agents  had,  in  fact,  as- 
sumed the  authority  to  execute  the  bond,  or  had  reported 
its  execution,  or  paid  over  any  premium  collected  thereon; 
and  alleged  that  the  company  promptly  repudiated  the  trans- 
action as  soon  as  it  came  to  its  knowledge,  about  the  time 
this  suit  was  begun.  Other  testimony  for  the  defense  and 
for  the  plaintiff  in  rebuttal,  so  far  as  the  same  is  material, 
will  be  mentioned  in  the  further  progress  of  this  opinion. 

At  the  close  of  the  evidence,  plaintiff  moved  for  a  di- 
rected verdict  in  his  favor  against  both  defendants,  on  the 
ground  that  the  undisputed  testimony  established  his  right 
to  recover,  as  a  matter  of  law.  The  defendant  company 
also  moved  for  a  directed  verdict  because  it  appears  from  the 
evidence,  without  dispute,  that  the  execution  of  the  bond 
was  in  excess  of  the  authority  of  the  corporation  under 
the  law  of  the  jurisdiction  where  it  was  organized,  as  well 
as  under  the  laws  of  Iowa,  and  it  is,  therefore,  void  and  of 
no  effect.  As  further  grounds  assigned  for  such  motion, 
the  company  states  that  the  acts  of  the  agent  Higley  were 
not  within  the  scope  of  the  authority  conferred  upon  him, 
and  were  against  public  policy ;  and  that  the  plaintiff's  plea 
of  estoppel  cannot  be  sustained,  because  the  bond  executed 
by  Higley  was  not  simply  voidable,  but  absolutely  void. 

The  trial  court  denied  the  motion  made  in  behalf  of 
the  company,  and  sustained  plaintiff's  motion.  A  directed 
verdict  for  plaintiff  was  then  returned;  and  from  the  judg- 
ment thereon,  the  company  appeals. 

From  the  foregoing  statement,  it  will  be  seen  that  the 
primary  inquiry  upon  this  appeal  involves  an  examination 
into  the  power  and  authority  of  the  appellant  company  to 
become  surety  upon  the  bond  in  suit,  and  the  real  or  appar- 
ent power  conferred  upon  the  appellant's  agents,  Higley  and 
Powell,  to  bind  the  appellant  by  the  execution  of  such  bond 
in  its  name. 
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Turning  first  to  the  plea  of  ultra  vires,  the  burden  of 
establishing  which  was  upon  the  appellant^  we  are  very 
clear  that,  as  a  matter  of  law,  it  is  not  sustained  by  the 
evidence.  Appellant's  showing  in  this  respect  is  that,  as 
originally  organized  in  Massachusetts,  its  business  was  lim- 
ited to  a  species  of  accident  insurance;  but  that  thereafter, 
and  before  the  issuance  of  the  bond  in  suit,  its  charter  and 
articles  of  incorporation  were  so  amended  and  so  broadened 
in  scope  as  to  authorize  the  company  (quoting  from  the 
amended  article)  to  ^^engage  in. all  classes  of  business  spec- 
ified in  the  third  and  eleventh  clauses  of  Section  32  of  Chap- 
ter 576  of  the  Acts  of  1907,  to  wit :  to  guarantee  the  fidelity 
of  persons  in  positions  of  trust,  private  or  public,  and  to 
act  as  surety  on  official  bonds  and  for  the  performance  of 
their  obligations;  and  to  insure  against  loss  or  dfimage  by 
burglary,  theft  or  housebreaking ;  and  to  engage  in  all  other 
classes  of  business  now  or  hereafter  permitted  to  domestic 
corporations  authorized  by  law  to  do  business  under  the 
said  third  and  eleventh  clauses;  and  to  engage  in  any  other 
classes  of  business  now  or  hereafter  permitted  under  the 
laws  of  Massachusetts  to  domestic  insurance  companies  hav- 
ing a  capital  stock'  of  #600,000.'' 

The  section  of  the  statute  referred  to  in  the  foregoing 
quotation  as  the  measure  of  the  appellant's  authority  to  do 
a  surety  business,  provides  for  the  organization  of  corpo- 
rations to  do  insurance  business;  and  in  the  specification 
of  powers  conferred  upon  such  corporations  is  the  follow- 
ing: 

"Third.  To  guarantee  the  fidelity  of  persons  in  posi- 
tions of  trust,  private  or  public,  and  to  act  as  surety  on  offl- 

« 

cial  bonds  and  for  the  performance  of  other  oMigations,'^ 
At  the  stockholders'  meeting  which  approved  the  change 
in  the  appellant's  articles  of  incorporation,  it  was  voted  to 
engage  in  all  classes  of  business  authorized  by  the  section 
of  the  statute  already  referred  to,  specifying  suretyship  on 
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official  bonds,  indemnifying  bonds,  and  guaranty  of  the 
fidelity  of  persons  in  positions  of  trust,  and  (among  other 
things),  "to  engage  in  all  other  classes  of  business  now  or 
hereafter  permitted  to  corporations  organized  to  do  busi- 
ness under  said  fifth  clause." 

That  the  powers  thus  given  to  appellant  are  broad 
enough  to  include  the  giving  of  bonds  such  as  the  one  here 
being  considered,  w^e  think  there  is  no  room  to  doubt.  In- 
deed, the  appellant's  witnesses,  its  officers  and  directors,  in 
effect  admit  that,  according  to  their  own  interpretation,  it 
was  a  line  of  business  in  which  they  could  properly  engage 
and  would  engage,  if  it  was  tendered  under  conditions  which 
made  it  reasonably  safe.  For  example,  the  witness  Briggs, 
vice-president  of  the  company,  and  the  officer  to  whom,  as 
we  shall  see,  the  proposal  of  Higley  to  issue  this  very  bond 
was  referred  before  the  date  of  its  execution,  being  exam- 
ined for  the  defense,  testified  as  follows: 

"Int.  15.  You  may  state,  if  you  know,  whether  or  not 
you,  yourself,  or  anyone  working  under  or  for  you,  or  The 
New  England  Casualty  Company,  or  your  department,  had 
ever  been  given  authority,  right  or  power,  either  express  or 
implied,  to  sign  the  said  alleged  bond  marked  Exhibit  B. 

"Answer.  Certain  officers  in  the  home  office  had  au- 
thority to  execute  such  instruments,  but  no  authority  had 
been  delegated  to  any  person  to  execute  this  instrument." 

It  was  further  shown,  in  the  testimony,  without  dispute, 
that,  before  the  bond  was  made,  Higley  reported  the  pro- 
posed transaction,  with  copy  of  the  proposed  bond,  to  the 
appellant's  general  agents  at  Des  Moines,  who  directed  Hig- 
ley to  hold  the  matter  in  abeyance  until  they  could  commun- 
icate with  the  home  office;  and,  this  being  done,  the  appel- 
lant,  by  Briggs,  its  vice-president,  wrote  the  general  agents, 
saying : 

**This  is  a  class  of  business  which  we  would  not  con- 
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sider  under  any  circumstances,  without  negotiable  collateral 
to  the  full  amount  of  our  tond/^ 

Thereupon,  the  general  agents,  thus  instructed,  wrote 
Higley  that  the  ^'company  looks  upon  this  dass  of  business 
as  undesirable,  and  would  not  consider  it  under  any  circum- 
stances without  first  securing  n^otiable  collateral  to  the 
fall  amount  of  the  bond."  Others  of  the  appellant's  officers 
and  directors,  being  asked,  on  cross-examination,  whether 
the  corporation  did  not  execute  bonds  to  secure  the  perform- 
ance of  contracts  and  bonds  of  Indemnity  and  other  mis- 
cellaneous surety  bonds,  answered :  "Only  with  satisfactory 
financial  security  in  the  way  of  cash  or  negotiable  collat- 
eral." In  the  correspondence  which  took  place  between 
Higley  and  other  representatives  of  the  company  before  the 
bond  was  issued,  there  was,  as  we  have  seen,  no  objection 
raised  by  the  latter  because  of  any  want  of  power  or  author- 
ity to  accept  such  business,  but  rather,  that  it  was  of  an 
undesirable  class  of  risks,  which  the  company  would  refuse 
if  not  accompanied  with  counter  security  in  negotiable  pa- 
per to  the  full  amount  of  the  bond.  Under  no  accepted  rule 
of  interpretation  or  construction  can  the  appellant's  articles 
of  incorporation  or  the  statutes  authorizing  the  same  fairly 
be  held  to  forbid  the  giving  of  the  bond.  Though  somewhat 
novel  in  some  of  its  features,  the  contract  between  plaintiff 
and  West  was  one  by  which,  ui>on  a  certain  contingency, 
West  was  to  become  bound  to  purchase  the  described  land 
at  a  stated  price,  upon  a  date  certain ;  and  the  effect  of  the 
bond  was  to  make  appellant  the  surety  for  West  for  the 
performance  of  his  said  contract  obligation.  It  may  be 
that  a  careful  and  conservative  comx>any  ought  to  refuse 
any  hazard  with  respect  to  such  an  agreement ;  but  that  ob- 
jection goes  only  to  the  wisdom  of  such  a  transaction,  and 
not  to  the  jwwer  of  the  company. 

The^  appellant's  further  proposition,  that  the  execution 
of  such  bond  was  not  within  the  real  or  apparent  scope  of 
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the  authority  conferred  upon  Higley,  or  Higley  and  Powell, 

is  not  borne  out  by  the  record.    On  the  con- 

■  AOBNT^^secre?     trary,  the  power  and  authority  of  the  com- 

power  of  at-        panv  to  enter  into  obligations  of  that  na- 

tomey. 

ture  being  established,  it  is  shown  beyond 
doubt  that  such  authority  was  del^ated  to  their  attorneys  in 
fact.  Naturally  and  properly,  upon  this  question,  we  turn 
first  to  the  written  power  itself ;  and  that,  in  express  terms, 
names  both  Higley  and  Powell  as  its  lawful  attorneys  and 
agents,  with  power  "to  make,  execute,  seal  and  deliver,  for 
and  on  its  behalf  as  surety,  and  as  its  act  and  deed,  any 
and  all  bonds,  recognizances,  or  undertakings,  in  the  state  of 
Iowa,  for  and  on  behalf  of  the  company.  And  the  execu- 
tion of  such  bonds  or  undertakings  in  pursuance  of  these 
presents  shall  be  as  binding  upon  such  company,  as  fully 
and  amply,  to  all  intents  and  purposes,  as  if  they  had  been 
duly  executed  and  acknowledged  by  the  regularly  elected 
officers  of  the  company,  at  its  office  in  Boston,  Mass.,  in  their 
own  proper  persons." 

The  resolution  of  the  board  of  directors  provided  for 
the  granting  of  such  powen^  of  attorney,  and  declared  that 
the  bonds  executed  by  such  attorneys  or  agents  "shall  be  as 
binding  upon  such  company  as  fully  and  amply  to  all  in- 
tents and  purposes  as  if  they  had  been  duly  executed  and 
acknowledged  by  the  regularly  elected  officers  of  the  com- 
pany at  its  office  in  Boston,  Massachusetts,  in  their  own 
proper  person.^'  This  power  of  attorney  and  its  authori- 
zation, the  appellant  admits,  were  duly  recorded  in  Iowa. 
In  their  letter  transmitting  this  power  of  attorney  to  Hig- 
ley, the  state  agents  described  it  as  giving  powers  which  "are 
practically  unlimited,"  but  said  to  him  that  he  would  have 
to  be  guided  by  the  limitations  set  out  in  a  certain  letter 
from  the  company,  \rhirh  was  furnished  him  with  that  in- 
strument. This  letter,  with  its  limitation  upon  the  power 
of  the  attorney,  was  not  recorded,  nor  is  there  any  showing 


Oct.    1918] 


Denbckb  v.  West. 


613 


^at  it  ever  came  to  the  notice  or  knowledge  of  the  plain- 
^^ff,    until  developed  in  this  litigation.     This  letter  of  in- 
structions tells  the  agent  that  he  must  read  it  into  his 
J^Wer  of  attorney;  informs  him  that  he  is  authorized  to 
ifiaue  certain  bonds  without  submission  to  the  home  office; 
^^d   among  the  bonds  so  enumerated  is  the  following: 

'*On  contract  bonds  you  are  permitted  to  accept  risks 
^d  execute  bonds  without  reference,  provided  the  bond 
^%    not  exceed  |5,000,  and  the  contract  does  not  exceed 

Another  clause  directs  the  agent  to  submit  to  the  con- 
.J^^J^tion  of  the  home  office  all  applications  for  bonds  other 
^^H  such  as  were  authorized  in  the  instructions. 

So  far  as  the  letter  of  instruction  is  concerned,  it  may 
serve  to  measure  the  obligation  of  the  agent  to  his  princi- 
pal, and  be  a  matter  of  material  consideration  in  questions 
or  controversies  arising  between  them;  but  it  is  hardly  nec- 
essary to  cite  authorities  in  support  of  the  proposition  that, 
unless  such  instruction  or  limitation  upon  the  power  of  the 
agent  holding  a  power  of  attorney  is  brought  home  to  the 
notice  or  knowledge  of  a  third  person  who  deals  with  the 
agent  as  such,  it  is  wholly  immaterial,  and  will  not  serve 
to  relieve  the  principal  from  any  obligation  which,  except 
for  such  instruction,  would  be  binding  upon  him.  City  of 
Davenport  v,  Peoria  M,  d  F.  Ins,  Co,,  17  Iowa  276;  Viele 
V.  Germania  Ill's,  Co,,  26  Iowa  1,  58;  Spence  v.  Chicago,  R. 
/.  d  P.  R,  Co.,  117  Iowa  1,  5 ;  FisManigh  v,  Spima/ugle,  118 
Iowa  337,  341.  There  is,  as  we  have  already  noted,  an  utter 
absence  of  evidence  that  the  limitation  so  placed  upon  the 
authority  of  Higley  was  brought  to  the  notice  of  plaintiff; 
and  we  can  conceive  no  sound  reason  for  permitting  the 
secret  instructions  by  appellant  to  its  agents  to  deprive 
plaintiff  of  his  right  to  a  recovery  upon  the  bond. 

Counsel  have  given  considerable  attention  to  the  claim 
that  Higley  never  paid  over  or  accounted  for  the  premium 


614  ^Dbnbcke  v.  West.  [184    Iowa 

on  the  bond.    It  appears,  without  dispute,  that  Higley  re- 

ceived  the  premium;  and,  so  far  as  plain- 
^'  AOENT^-^faiiur©     *^^  ^®  concerned,  this  is  a  payment  to  the 
cotm?"*  ^  ^^'     ^'^>"^pany.     Higley  swears,  also,  that  he  re- 
mitted it  to  the  general  agents,  but  this  is 
denied  by  the  appellant;  and  it  may  be  conceded  that,  if 
(he  fact  in  this  respect  were  material  to  a  proper  finding 
upon  the  issues  in  this  case,  the  question  should  have  been 
submitted  to  the  jury.     But  the  matter  of  an  accounting 
between  appellant  and  Higley  is  one  in  which  the  plaintiff 
has  no  interest;  and  whether  the  premium  was  or  was  not 
paid  over  by  the  agent,  we  need  not  attempt  to  determine. 
Were  the  right  of  the  plaintiff  otherwise  in  doubt,  we 
are  of  the  opinion  that  the  appellant  is  estopped,  as  a  matter 
of  law,  to  set  up  the  plea  of  ultra  vires.    Corporations,  no 

less  than  natural  persons,  are  held  to  the 

4.  ccmpoRATioNB :     obligations  of  good  faith  and  fair  dealing. 

poww^^^^^^***     Within  a  very  few  days  after  the  bond  wis 

made  to  the  plaintiff,  the  fact  became  known 
to  the  company, — at  least,  to  its  general  state  agents, — and 
(apparently)  to  one  or  more  of  its  principal  oflBcers  at  the 
home  oflSce.  If  it  desired  to  repudiate  the  transaction,  and 
deny  the  binding  effect  of  the  bond,  every  principle  of  good 
faith  required  it  to  notify  the  plaintiff  promptly,  and  thus 
give  him  opportunity  to  protect  his  interests.  That  the 
company  and  its  officers  knew  and  appreciated  its  duty  in 
this  respect,  is  clearly  shown.  Two  days  after  the  date  of 
the  bond,  the  general  agents  wrote  Higley,  saying: 
"Re:    N.  P.  West,  Cedar  Rapids,  la. 

"The  enclosed  financial  statement  and  copy  of  contract 
and  copy  of  bond  was  enclosed  in  your  letter  to  us  this 
morning,  without  any  comment.  We  do  not  know  whether 
or  not  you  have  executed  any  bond  of  this  character,  but 
if  you  have,  you  have  exceeded  your  authority,  and  have  done 
so  contrary  to  the  instructions  recently  written  you-     We 


1 


Oct.  1918]  Dbnbckb  v.  West.  615 

should  like  to  hear  from  you  as  to  this,  and  greatly  oblige." 
The  correspondence  thus  indicated  seems  to  have  been 
carried  on  between  the  company's  agents  and  lawyers  on  the 
one  hand,  and  Higley  and  Powell  on  the  other,  during  a 
period  of  several  weeks.  The  company's  lawyers  informed 
Higley  and  Powell  of  their  purpose  to  notify  plaintiflE  of  the 
situation  and  cancel  the  bond ;  but,  on  request  from  Powell, 
refrained  from  so  doing.  On  March  16,  1914,  they  again 
wrote  Powell  (who  seems  alone  to  have  been  representing 
West),  saying: 

"The  New  England  Casualty  Go.  does  not  feel  that  there 
is  any  liability  on  their  part  under  this  bond,  and,  if  the  oc- 
casion demands,  they  will  take  the  steps  necessary  to  indi- 
cate the  same  to  the  obligee.    At  your  request,  we  refrained 
from  serving  the  said  notice  solely  in  order  to  save  the 
N.  P.  West  Co.  any  embarrassment  which  might  result  from 
the  cancellation  of  the  bond  in  question.    We  feel  that  we 
have  given  the  N.  P.  West  Co.  all  of  the  consideration  to 
which  they  are  entitled  in  this  matter,  and  at  the  same  time, 
we  herewith  express  our  appreciation  of  your  efforts  in  the 
same.    You  can  readily  understand,  however,  that  we  can- 
not allow  this  matter  to  lapse  any  longer  and  if  the  same 
is  not  taken  care  of  by  Friday,  we  will  be  required  to  serve 
the  notice  above  referred  to.    Due  to  the  circumstances 
surrounding  this  matter,  we  feel  that,  in  the  event  of  the 
N.  P.  West  Land  Co.  or  N.  P.  West  suffering  any  damages 
because  of  the  cancellation  of  the  said  bond,  the  N.  P.  West 
Co.  will  be  required  to  look  to  Fred  M.  Higley  and  others, 
and  not  to  the  New  England  Casualty  Co." 

The  abstracts  do  not  clearly  reveal  how  the  correspond- 
ence ended,  or  whether  it  was  dropped,  as  being  productive 
of  no  satisfactory  result.  There  is,  however,  no  pretense 
that  the  company's  declared  purpose  to  lay  the  matter  be- 
fore the  obligee  in  the  bond,  or  to  give  him  notice  of  any 
purpose  on  its  part  to  deny  its  obligation,  was  ever  carried 
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out.  Plaintiff  was  thus  left  iu  ignorance  of  the  company's 
attitude,  relying  upon  the  security  afforded  by  the  bond  until 
the  time  provided  for  therein  had  expired ;  and  at  that  date, 
West,  who  was  apparently  solvent  when  the  bond  was  given, 
had  become  insolvent.  That  a  corporation  may  estop  it- 
self fi-om  claiming  the  benefit  of  the  plea  of  ultra  vires,  as 
against  its  clearly  proved  promise  or  contract,  is  well  es- 
tablished ;  and  this  is  especially  true  in  the  absence  of  any 
express  statutory  prohibition  of  the  act  alleged  to  be  ultra 
vires.  Watts  v.  Equitable  Mut.  Life  Assn.,  Ill  Iowa  90; 
Iowa  Drug  Co.  v,  Souers,  139  Iowa  72,  79 ;  Moore  v.  First 
Ruthven,  etc.,  Church,  117  Iowa  33;  Field  v.  Eastern  B.  d 
L.  Assn.,  117  Iowa  185 ;  Tierney  v.  Butler,  144  Iowa  553,  557. 
See,  also.  Fidelity  Ins.  Co.  v.  German  BaA>.  Bank,  127  Iowa 
591,  and  the  numerous  precedents  cited  on  page  596  of  that 
opinion. 

As  we  have  already  seen,  there  appears  to  be  nothing 
in  the  statute  or  in  appellant's  articles  of  incorporation  for- 
bidding the  transaction  in  question;  but,  on  the  contrary, 

it  seems  to  be  fairly  within  the  scope  of  its 

^*  sDBBTT^^Burety    corporate   powers.    Nor   can   we  find   any 

tive'^of  public      reasou  for  holding  the  act  to  be  contrary  to 

public  policy,  unless  we  go  to  the  extreme 
of  saying  that  the  whole  business  of  entering  into  sorety 
contracts  is  opposed  to  public  policy;  and  this,  no  one  will 
be  bold  enough  to  assert. 

In  avoidance  of  the  effect  of  the  Massachusetts  statute 
put  in  evidence  by  the  plaintiff,  appellant  ai^ies  that  the 
act  was/  not  properly  proved  or  identified,  and  therefore 

should  not  be  considered.  Should  this  ob- 
6.  Principal  and     jection  be  sustained,  it  would  in  no  decree 

SCRETT :  pre-         ^  '  ^ 

?S^Srate  *act?     strengthen  the  position  of  the  defense.     The 

burden  was  upon  the  appellant  to  estab- 
lish its  assertion  of  ultra  vires.  In  the  absence  of  proof 
of  the  alleged   limitation   upon   the  company's   corporate 
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power,  there  is  no  presumption  that  such  power  was  exceed- 
ed, in  entering  into  the  bond.  On  the  contrary,  the  pre- 
sumption in  such  case  is  that  its  corporate  acts  are  within 
the  scope  of  the  power  granted  it.  Now,  the  proof  offered 
by  the  company  disclosed  that  it  was  organized  for  the  ex- 
pressed purpose  of  engaging  in  all  classes  of  business  8pe<M- 
fied  in  the  third  and  eleventh  clauses  of  "Section  32  of  Chaj)- 
ter  576  of  the  (Massachusetts)  Acts  of  1907;''  and  in  the 
same  connection,  after  specifying  the  business  of  becoming 
surety  on  official  bonds  and  for  persons  in  positions  of 
public  and  private  trust,  it  again  provides  for  power  to  en- 
gage "in  all  other  classes  of  business  now  or  hereafter  j)er- 
mitted  to  domestic  corporations  authorized  by  law  to  do 
business  under  the  said  third  and  eleventh  clauses,  and  to 
engage  in  any  other  class  of  business  now  or  hereafter  per- 
mitted," etc.  The  appellant  having  rested  its  defense  upon 
this  showing,  without  offering  any  proof  of  the  provisions 
of  the  M)as8achusetts  Act  referred  to,  the  plaintiff  could 
safely  have  omitted  the  production  and  pi^of  of  the  statute 
referred  to;  because  in  its  absence,  if  the  particular  enter- 
prises specified  in  the  articles  of  incorporation  should  be 
thought  not  to  include  the  giving  of  a  bond  like  the  one 
in  suit,  the  court  would  still  pi-esume  that  it  did  come 
within  the  scope  of  the  more  general  statutory  powers  which 
the  corporation  designated  as  the  measure  of  its  authority. 
The  ruling  of  the  trial  court  in  admitting  the  proof  of  the 
statute  even  if  erroneous  (which  we  do  not  hold),  was  with- 
out prejudice  to  the  appellant. 

Nor  do  we  find  any  merit  in  the  objection  that  the  giv- 
ing of  a  bond  like  that  in  suit  is  unauthorized  or  forbidden 
under  the  laws  of  Iowa.    An  examination  of  the  statute  re- 
veals no  express  or  necessarily  implied  in- 
7.  Insurance  :         hibition  of  such  busiuess.    On  the  contrary, 
iSrety^bond.        ^*  ^®  provided  by  our  statute  that  corpora- 
tions organized  for  that  purpose  may: 
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"Insure  the  fidelity  of  persons  holding  places  of  private 
or  public  trust,  or  execute  as  surety  any  bond  or  other  ob- 
ligation required  or  permitted  by  law  to  be  made,  given  or 
filed,  except  bonds  required  in  criminal  causes."  Code  Sec- 
tion 1709. 

The  contract  between  plaintiff  and  West  was  neither 
illegal  nor  immoral;  and  an  individual  becoming  surety  for 
its  performance  by  West  could  not  escape  liability  because 
of  anything  in  its  apparent  character.  In  other  words, 
West's  agreement  was  one  "permitted  by  law,"  and  the  ob- 
ligation assumed  by  his  surety  was,  with  equal  certainty, 
one  "permitted  by  law,"  and  the  bond  so  given  was  quite 
clearly  within  the  contemplation  of  the  statute. 

In  conclusion,  we  may  say  that  the  cases  In  re  Mut,  O. 
F.  Ins.  Co.,  107  Iowa  143,  American  Fid.  Co.  v.  Bledkley,  157 
Iowa  442,  and  others  cited  and  relied  upon  by  the  appellant, 
are  npt  at  all  inconsistent  with  the  views  we  have  here  ex- 
pressed. The  first  of  the  cited  cases  does  no  more  than  ap- 
prove the  general  rule  which  we  have  already  noted,  that 
a  corporation  is  not  estopped  to  plead  ultra  vires  to  an  ac- 
tion on  a  contract  which  it  is  by  statute  expressly  forbidden 
to  make;  while  the  other  precedent  sustains  the  action  of 
the  Iowa  auditor  of  state  in  holding  that  a  corporation 
organized  to  insure  persons  against  accidents  resulting  in 
''personal  injury  to  the  insured  has  no  power  or  authority 
to  insure  them  against  liability  which  may  be  imposed  upon 
them  by  law  for  any  negligent  or  wrongful  act  of  their  own 
by  which  another  is  injured.  The  discussion  to  be  found 
in  those  opinions  is  to  be  construed  in  the  light  of  tbe  is- 
sues there  being  considered ;  and  when  so  read,  it  will  read- 
ily be  seen  that  they  do  not  control  the  question  now  be- 
fore us.  For  illustration  of  the  attitude  of  the  courts  with 
reference  to  the  plea  of  ibltra  vires  where  there  is  no  distinct 
statutory  prohibition  of  the  contract  sued  upon,  see  Ken- 
nedy  v.  California  Sav.  Bank,  101  Gal.  495  (35  Pac.  1039)  ; 
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Wright  v.  Hughes,  119  Ind.  324  (21  N.  E.  907) ;  WhUney 
Arms  Co.  v.  Barlow,  63  N.  T.  62 ;  also  the  expression  of  this 
court  in  Watts  v.  Association,  supra. 

Taking  the  whole  record  made  on  the  trial  below^  there 
is  no  sound  theory  upon  which  a  verdict  for  the  defendant 
could  have  been  sustained  by  the  court,  and  the  peremptory 
direction  in  plaintiflTs  favor  was  right.  The  judgment  ap- 
pealed from  is — Affirmed. 

Prbston,  0.  J.,  Qaynor  and  Stbvbns,  JJ.,  concur. 


WiLUAM  James,  Appellee,  v.  Winifrbd  Coal  Company,  Ap- 
pellant. 

ICABTEB  AMD  8EEVANT:     Inoompetency  of  Fellow  Servant.     In- 

1  oompetency  means  want  of  ability  which  is  adapted  to  the  per- 
formance of  a  task,  whether  because  of  lack  of  ezperlenoe,  nat- 
ural qualifications,  or  deficiency  of  dispoeition  to  properly  use 
one's  ability  and  experience.  Evidence  reviewed,  and  held  to 
present  a  jury  question  as  to  the  incompetency  of  a  fellow  serv- 
ant, and  as  to  the  master's  knowledge  thereof. 

UMITATIOK  OF  AOTIOMS:    Amendments  After  Bunning  of  Stai- 

2  nte.  A  specific  and  detailed  allegation  of  negligence  may,  after 
the  statute  has  run  as^nst  an  action,  be  substituted  for  a  gen- 
eral allegation  which  had  not,  up  to  the  time  of  substitution, 
been  questioned. 

T&IAIi:     Evading  Buling  of  Court.    A  ruling  that  counsel  was  at- 

3  tempting,  in  his  argument,  to  evade  a  ruling  of  the  court  with 
reference  to  reading  from  a  transcript,  will,  ordinarily,  be  con- 
clusive on  the  appellate  court. 


Appeal  from  Appanoose  District  Court. — C.  W.  Vbbmilion, 

Judge. 

October  18,  1918. 

This  is  an  action  to  recover  damages  for  injuries  re- 
ceived by;  plaintiff  while  employed  in  defendant's  cqal  mine 
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at  Mystic,  Iowa.    The  necessary  facts  are  stated  in  the  opin- 
ion.— Ajfirmed, 

Howell,  Elgin  d  HoweU,  for  appellant. 

Porter  d  CfreetUeaf,  for  appellee. 

Stevens,  J. — I.  At  the  time  of  the  accident,  plaintiff 
was  crawling  across  the  cutter  bar  of  a  mining  machine  re- 
cently installed  in  the  mine,  which  had  been  operated  only 

by,  or  nnder  the  observation  and  direction 
1.  MA8TBB  AND        of,  an  cxpcrt  demonstrator.    One  Train,  who 

sbbvant:    ill'  '  -^  ' 

fenow*Mr?ant      Claimed  to  have  had  nine  years'  experience 

in  operating  machines  of  similar  construc- 
tion in  Scotland,  and  who  was  present,  and  who  claims  to 
have  operated  the  machine  for  several  days  under  the  direc- 
tion of  the  demonstrator,  was  employed  by  defendant  to  op- 
erate the  machine.  The  injuries  resulted  from  the  unex- 
pected starting  of  the  machine  by  Train.  The  injury  oc- 
curred in  1913. 

Plaintiflf  and  Train  were  fellow  servants,  and  defend- 
ant is  not  liable  for  injuries  caused  by  the  negligence  of  the 
latter.  The  plaintiff  alleged  that  Train  was  incompetent  to 
run  the  mining  machine;  that  defendant  had  full  knowledge 
thereof,  or,  by  the  exercise  of  ordinary  care,  could  have 
known  of  such  incompetency,  but  for  which  the  accident 
would  not  have  happened. 

The  law  is  well  settled  that  it  is  the  duty  of  the  mas- 
ter, not  alone  to  exercise  I'easonable  care  to  provide  a  rea- 
sonably  safe  place  for  his  servants  to  work  in,  but  also  to 
exercise  like  care  in  the  selection  and  employment  of  fellow 
servants.  Gregory  t?.  Chicago,  R.  I,  d  P.  R.  Co.,  147  Iowa 
715;  Forney  v.  Mardis  Co.,  155  Iowa  667;  Wolters  v.  Sum- 
mer field  Co.,  160  Iowa  127;  Louisville  d  N.  R.  Co.  v.  Wyatfs 
Admr,,  29  Ky.  Law  Rep.  437  (93  S.  W.  601) ;  Odegard  v. 
North  Wis.  Lhr.  Go.^  130  Wis.  659  (110  N.  W.  809) ;  Peters 
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V.  Houthern  Pac.  Co.,  160  Cal.  48  (116  Pac.  400) ;  Di  BaH  v. 
J.  W.  Bishop  Co.,  189  Mass,  254  (85  N.  E.  89) ;  Consolidated 
K.  G.  ti,  d  R.  Co.  V.  Taylor,  48  Tex.  Civ.  App.  605  (107  S.  W. 
889). 

The  evidence  relied  upon  to  establish  Train's  incom- 
petency, in  substance,  was  that  he  was  unfamiliar  with,  and 
had  never  operated,  the  particular  machine  in  question; 
that  he  had,^for  seven  or  eight  years  prior  to  the  accident, 
worked  simply  as  a  miner  in  the  mines  at  Mystic,  and  had 
nothing  to  do  with  mining  machines;  that  he  admitted  to 
plaintiff  and  his  wife,  after  the  accident,  that  he  knew  noth- 
ing about  the  machine:    while,  on  behalf  of  defendant,  it 
is  claimed  that  Train  not  only  possessed  experience,  but,  be- 
fore coming  to  this  country,  became  familiar  with  mining 
machines  operated  by  compressed  air  and  electricity;  and 
that  the  difference  between  the  machine  in  question  and 
those  which- he  had  used  in  Scotland  did  not  render  the  op- 
eration of  defendant's  machine  more  difficult.     Upon  this 
point,  the  evidence  is  somewhat  conflicting.    Plaintiff  testi- 
fied«that  he  was  present  while  the  demonstrator  was  at  the 
mine ;  and  that  Train  did  not  operate  the  machine,  but  that 
same  was  run  exclusively  by  the  expert;  that  the  former 
had  never  started  or  operated  the  same  until  the  morning, 
and  at  the  time,  plaintiff  was  injured. 

In  this  connection,  it  is  well  to  consider  the  character, 
mechanism,  use,  and  manner  of  operating  the  mining  ma- 
chine in  question.  It  consisted  of  a  combination  of  ma- 
chinery, encased  in  an  iron  box,  from  one  end  of  which  a 
bar,  called  the  cutter  bar,  extended  at  right  angles.  This 
cutter  bar  was  4  feet  9  inches  in  length,  and  was  equipped 
with  a  series,  or  groups,  of  sharp  picks.  The  machine 
weighed  approximately  7,000  pounds,  and  was  used  to  re- 
move the  earth  from  underneath  the  coal.  When  in  motion, 
the  machine  made  a  loud  noise,  and  the  picks,  attached  to 
the  cutter  bar,  were  operated  very  rapidly  by  a  revolving 
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chain.  As  the  earth  was  loosened  underneath  the  coal,  the 
machine  was  moved  forward,  so  as  to  bring  the  picks  in  con- 
stant contact  with  the  surface.  The  machine  was  moved 
forward  by  means  of  a  heavy  chain  attached  thereto,  and 
to  a  "jack"  or  post  set  solidly  about  70  feet  in  advance 
thereof.  At  the  time  of  the  accident,  plaintiff,  Train,  and 
one  Savage  alone  were  present.  The  latter  had  gone  for- 
ward to  adjust  the  chain  to  the  "jack,"  while  plaintiff  and 
Train  were  engaged  in  adjusting  the  machine,  preparatory 
to  starting  the  same  in  motion.  When  the  earth  is  removed, 
props  are  placed  in  an  upright  position  under  the  coal  to 
keep  it  from  falling  until  taken  care  of  by  the  loaders. 
When  in  proper  position,  the  full  length  of  the  cutter  bar 
operates  upon  the  surface;  but,  as  the  machine  was  placed 
at  the  time  of  the  accident,  only  about  two  feet  thereof  was 
against  the  surface,  and,  plaintiff  claims,  had  been  cutting 
into  the  coal.  After  placing  the  prop,  or  "sprag,"  under  the 
coal,  plaintiff  attempted  to  pass  over  the  cutter  bar,  to 
avoid  going  around  a  distance,  he  claims,  of  about  300  feet. 
The  evidence,  however,  upon  this  point  is  in  conflict.  De- 
fendant claims  there  was  sufficient  space  between  the  ma- 
chine and  the  gob,  which  caused  the  obstruction,  for  plain- 
tiff to  pass,  and  that  he  should  not  have  attempted  to  go 
upon  the  cutter  bar.  Plaintiff's  narrative  of  the  surround- 
ings and  what  occurred  is  best  stated  in  his  own  language, 
as  follows : 

"I  put  a  sprag,  and  then  we  saw  that  machine  had  been 
cutting  up  into  the  coal.  I  suggested  that  we  lift  the  back 
end  of  the  machine  up  here,  and  throw  the  cutter  bar  down 
to  get  beneath  the  coal  again.  So  I  put  a  sprag  up,  whesk 
did  that  I  was  back  here — at  back  end;  sprag,  a  piece  of 
timber;  putting  up  sprags  to  hold  the  coal,  keep  it  from 
falling  until  loader  came  along  and  would  load  it  up ;  had 
put  up  sprag  back  of  cutting  bar.  Train  says,  ^Where  did 
you  want  this  skid?'    I  says,  'Hold  on  a  moment  until  I  get 
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through.'  Had  no  other  way  to  come  except  across  here, 
this  place  between  the  coal  and  machine.  When  I  was 
in  the  act  of  crossing  on  my  hands  and  knees  (the  skid  was 
a  board  that  was  used,  underneath  the  back  end  of  the  ma- 
chine to  draw  the  cutter  bar  down),  just  before  I  started  be- 
tween  the  machine  and  the  coal,  I  says,  ^Hold  your  hand 
a  moment,  and  I  will  come  and  show  you.'  When  I  was 
in  the  act  of  getting  over  on  my  hands  and  knees,  the  helper 
shouts,  *Pull  in  the  chain,'  and  he  turned  on  the  power. 
Helper  was  Emery  Savage.  When  I  started  through,  the 
machine  was  not  running,  nor  was  it  when  Train  made  that 
remark." 

According  to  the  testimony  of  Train,  before  starting 
the  machinery,  he  was  careful  to  see  that  everything  was 
clear;  in  answer  to  a  question  of  Savage's  as  to  whether  the 
power  was  on,  he,  replied  he  thought  so,  but  would  try  it 
and  see;  before  doing  so,  he  said,  "All  right,  all  clear;"  at 
the  time,  plaintiff  was  standing  from  5  to  7  feet  in  the  rear 
of  the  machine;  when  it  commenced  operating,  he  was  at 
least  7  feet  from  it;  there  was  no  occasion  or  duty  requir- 
ing him  to  go  upon  the  cutter  bar,  or  expose  himself  to 
danger.  Savage  testified  that  no  skids  were  placed  under 
the  machine;  that  the  cutter  bar  w^s  not  cutting  into  the 
coal;  that  plaintiff  did  not  make  the  statement  claimed  by 
him,  immediately  before  the  accident;  and  otherwise  and 
generally  substantially  corroborated  Train's  testimony. 
The  power  was  turned  on  by  the  movement  of  a  lever;  but 
the  machine  was  so  constructed  that  the  chain  which  Sav- 
age was  attempting  to  adjust  to  the  "jack"  could  be  placed 
in  motion  and  adjusted  without  setting  the  picks  in  motion. 
For  a  better  understanding  of  the  machine  and  its  construc- 
tion, we  include  herein  a  photograph  thereof. 


,  Winifred  Coal  Co. 


Plaintiif  testified  tliat  all  of  the  parties  present  had  on 
carbon  lights,  Jiud  that  Train  stood  by  the  machine  when 
he  turned  on  the  power. 

The  burden  rested  upon  the  plaintiff  to  show,  by  a  fair 
preponderance  of  the  evidence,  that  Train  was  incompetent; 
that  same  was  known  to  the  defendant,  or,  by  the  exercise 
of  reasonable  care,  should  have  been  known  to  it;  and  that 
such  Incompetency  was  the  proximate  cause  of  his  injury. 
It  would  seem  almost  iacredible  that  plaintiff,  who,  for  sev- 
eral days,  had  observed  the  demonstrator  operate  the  ma- 
chine, would  have  gone  upon  the  cutter  bar  when  the  picks 
were  in  motion ;  yet,  if  the  testimony  of  Train  and  Savage 
is  accepted,  he  must  have  done  so.  Likewise,  it  is  difficult 
to  understand  how  a  skilled  and  competent  operator,  know- 
ing the  position  of  plaintiff  upon  the  cutter  bar,  would 
have  turned  on  the  current,  without  having  first  adjusted 
the  lever  that  released  the  picks  from  motion,  while  the  nec- 
essary machinery,  for  the  purpose  of  adjusting  the  chain, 
was  set  in  motion.  That  plaintiff  was  in  a  position  of 
peril  at  the  time  the  current  was  turned  on,  would  seem  to 
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be  the  most  reasonable  deduction  to  be  drawn  from  the  evi- 
dence.   A  jury  would  not  be  likely  to  believe  that,  if  he 
was  several  feet  in  the  rear  of  a  machine,  which,  when  in 
operation,  made  a  loud  noise,  in  a  position  of  perfect  safety, 
he  would  voluntarily  go  upon  the  cutter  bar  and  expose 
himself  to  certain  injury.     It  was  a  question  of  fact  for  the 
jury  to  determine  whether,  even  though  it  was  necessary 
to  start  a  part  of  the  machinery  in  operation  in  the  ad- 
justment of  the  chain,  a  skilled  and  competent  operator 
would  have  done  so  without  having  first  taken   the  pre- 
caution to  throw  the  dangerous  machinery  out  of  gear.    The 
jury  might  reasonably   have  inferred  that   Train   did  not 
fully  comprehend  the  mechanism  of  the  machine,   or  the 
danger  to  plaintiff  of  turning  on  the  current  without  re- 
leasing the  cutter  bar;  or  that  he  was  unfamiliar  with  the 
use  and  purpose  of  the  various  levers  with  which  the  ma- 
diine  was  equipped;  and  that  he  turned  on  the  current 
without  intending  to  do  so.     During  the  eight  or  nine  years 
preceding  the  accident,  he  had  worked  as  a  miner,  and  had 
not  used  or  operated  a  mining  machine  since  he  left  Scot- 
land, except,  as  he  claims,  under  the  instruction  and  obser- 
vation of  the  demonstrator,  as  above  stated.    Plaintiff  tes- 
tified— but  this  is  denied  by  Train — that,  immediately  after 
the  current  was  turned  off,  Train  exclaimed  to  him:     "T 
wish  to  God  I  hadn't  started  with  this.     I  told  Tom  Wil- 
liams I  didn't  know  a  thing  about  it.''     Mrs.  James  tes- 
tified that,  upon  another  occasion,  Train  stated,  in  her  pres- 
ence, that  the  whole  machine  was  strange  and  foreign  to 
him.     So  far  as  the  record  shows,  it  does  not  appear  that  the 
machine  was  complicated  or  that  long  experience  would  be 
necessary  to  acquire  reasonable  efficiency  and  skill  in  its 
operation ;  but  the  question  of  Train's  competency  was  sub- 
mitted to  the  jury  under  proper  instruction,  and  with  am- 
ple caution  by  the  court,  and  there  was  evidence  to  sustain 
the  verdict.    Incompetency,  in  the  law  of  master  and  serv- 
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ant,  means  want  of  ability  adapted  to  the  performance  of  a 
task,  either  because  of  lack  of  experience,  natural  qualifi- 
cations, or  deficiency  of  disposition  to  use  one's  ability  and 
experience  properly.  Curran  v,  A.  H.  Stcmge  Co.,  98  Wis. 
598  (74  N.  W.  377)  ;  Furlong  v.  New  York,  N.  H.  &  H,  R.  Co., 
83  Conn.  568  (78  Atl.  489)  ;  Staunton  Coal  Co.  v.  Bub,  119 
lU.  App.  278;  Tucker  v.  Missouri  d  K,  Teh  Co,,  132  Mo.  App. 
418  (112  S.  W.  6) ;  Maitland  r.  CHlbert  Papef^  Co.,  97  Wis. 
476  (72  N.  W.  1124). 

Evidence  of  a  single  accident  would  not  make  out  a 
prima-facie  case  of  incompetency;  yet  the  courts  have  held 
that  the  facts  and  circumstajices  surrounding  the  occur- 
rence may  tend  strongly  to  so  indicate,  and  may  be  con- 
sidered by  the  jury  upon  this  question.  Pittsburg  Rys.  Co. 
V.  Thomas,  174  Fed.  591 ;  Holland  v.  Southern  Pac.  Co.,  100 
Cal.  240  (34  Pac.  666)  ;  Consolidated  Coal  Co.  v.  Seniger, 
179  111.  370  (53  N.  E.  733) ;  Sndth  v.  Chicago,  P.  d  St.  L. 
R.  Co.,  143  111.  App.  128;  Evcmsville  d  T.  H.  R.  Co.  v.  Chwy- 
ton,  115  Ind.  450  (17  N.  E.  101)  ;  Banilec  v.  New  York  d  E. 
R.  Co.,  59  N.  Y.  356,  363. 

Upon  the  question  of  defendant's  knowledge  of  Train's 
alleged  incompetency,  it  appears  from  the  evidence  that  an 
officer  of  a  local  labor  union  complained  to  Williams,  the 
principal  owner  and  superintendent  of  the  mine,  that  the 
demonstrator,  and  not  a  union  employee,  was  running  the 
machine,  and  that,  during  the  conversation,  Train's  name 
was  not  mentioned;  but  Williams  said  to  him  that  th© 
demonstrator  would  not  be  there  long  enough  to  join  the 
union ;  that  the  man  who  was  working  with  the  machine 
did  not  know  how  to  run  it;  and  that  they  had  no  other 
man  in  their  employ  who  had  ever  previously  run  that  par- 
ticular kind  of  machine. 

Williams  testified  that,  before  the  employment  of  Train, 
he  interrogated  him  fully  as  to  his  knowledge  of  mining 
machines  of  the  character  in  question,  and  his  experience 
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in  operating  the  same,  and  that  his  answers  were  satisfac- 
tory and  reassuring,  and  that  he  had  observed  him  in  the 
mines,  and  knew  him  to  be  a  careful  and  prudent  person. 
The  evidence  of  knowledge  upon  defendant's  part  of  Train's 
alleged  incompetency  is  not  very  convincing.  If,  however, 
plaintiff's  testimony  is  true,  defendant  had  never  seen  Train 
operate  the  mining  machine;  and  there  is  no  evidence,  ex- 
cept that  of  Train,  that  he  was  experienced  in  such  work 
before  coming  to  this  country.  It  was  the  duty  of  defend- 
ant to  exercise  reasonable  care  to  ascertain  whether  Train 
was  competent  to  operate  the  machine,  and  it  was  a  ques- 
tion of  fact  for  the  jury  to  determine  whether  such  care 
was  observed  by  it  in  employing  him.  Rohhins  p.  Lewis- 
ton,  A.  &  W.  St.  R.  Oo.,  107  Me.  42 ;  Still  v.  San  Francisco 
d  xV.  W.  R.  Co.,  154  Cal.  559  (98  Pac.  672) ;  Neilon  v.  Kafir 
tas  City  R.  Co.,  85  Mo.  599 ;  Pleasants  v.  Raleigh  d  A.  R. 
Co,,  121  N.  C.  492  (28  8.  E.  267) ;  Place  v.  Grand  Tnmk  R. 
Co,,  82  Vt.  42  (71  Atl.  836). 

It  is  not  material  that  the  finding  of  the  jury  upon  the 
question  of  Train's  incompetency  or  defendant's  knowledge 
thereof,  or  whether,  had  defendant  exercised  due  care  to  as- 
certain his  competency  before  employing  him,  it  would  have 
known  thereof,  may  or  may  not  be  in  harmony  with  the 
views  of  this  court,  as  the  findings  of  the  jury  upon  disputed 
questions  of  fact  are  conclusive  and  binding  upon  the  court. 
II.  Thirty-six  of  the  sixjty-two  assignments  of  error 
relate  to  rulings  of  the  court  upon  questions  of  evidence. 
It  is  manifestly  impossible,  within  the  reasonable  length 
of  an  opinion,  to  discuss  these  separately.  As  we  under- 
stand counsel  for  appellant,  he  does  not  seriously  contend 
that  a  reversal  based  upon  any  separate  ruling  of  the  court 
ahould  be  granted,  but  that,  taken  together,  error  and  prej- 
udice  are  shown.  Numerous  objections  urged  were  exceed- 
ingly technical;  others  are  without  substantial  merit;  while, 
possibly,  a  few  might  well  have  been  sustained.    However, 
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after  a  careful  consideration  of  the  rulings  complained  of, 
we  i^ach  the  conclusion  that  prejudicial  error  in  ruling 
upon  objections  to  evidence  is  not  shown. 

III.  Plaintiff  was  injured  in  1913,  and  did  not  com- 
mence suit  until  some  time  in  1915.    The  verdict  was  re- 
turned on  February  15,  1917.    On  January  13,  1917,  plain- 
tiff filed  an  amendment  to  his  petition,  in 

2.  Limitation  of  which  he  set  out,  Specifically  and  in  detail, 
amendments  the  particular  acts  of  negligence  complain- 
of  su'tute.  "*       ed  of.     Counsel  for  defendant  moved  the 

court  to  strike  this  amendment  from  the 
files,  upon  the  ground  that  the  cause  of  action  therein  stat- 
ed was  barred  by  the  statute  of  limitations.  No  specific 
grounds  of  negligence  were  stated  in  the  original  petition, 
nor  was  same  assailed  by  motion  for  more  specific  state- 
ment. We  have  repeatedly  held  that,  where  the  amend- 
ment does  not  state  a  new  cause  of  action,  but  only  elabo- 
rates, or  amplifies,  the  charge  made  in  the  prior  pleadings, 
or  states  new  grounds  of  specifications  germane  to  sucli 
charges  or  allegations,  the  amendment  will  be  upheld,  with- 
out regard  to  the  statute  of  limitations.  Palmer  v.  City  of 
Waterloo,  138  Iowa  296 ;  Gordon  v,  Chicago,  R.  I.  d  P.  R. 
Co.,  129  Iowa  747;  Sachra  v.  Town  of  Manilla,  120  Iowa 
562. 

IV.  Counsel  for  defendant  offered  a  large  number  of 

i 

instructions,  all  of  which  were  refused;  but  many  of  the 
suggestions  contained  therein  were  embodied  in  the  court's 
charge.  As  we  are  fully  convinced  that  the  instructions 
given  by  the  court  correctly  stated  the  law,  and  fully  sub- 
mitted defendant's  theory  to  the  jury,  we  refrain  from  de- 
tailed discussion  of  the  requested  instructions. 

V.  Vigorous  complaint  is  made  by  appellant  of  re- 
marks and  conduct  of  counsel  for  plaintiff  during  the  trial. 
There  appear  to  have  been  frequent  clashes  between  counsel. 
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and   occasional   differences   of  opinion   be- 

3.  TaiALievad-       tween  the  court  and  counsel  for  appellant. 

TOUpt."*  g  of       ^j^^  attorney  for  plaintiff  was  unnecessarily 

sarcastic,  and  indulged  in  the  use  of  lan- 
giiage  that  wad  probably  not  justified  by  the  record.  Fre- 
quent objections  were  made  by  the  counsel  for  plaintiff,  dur- 
ing the  closing  argument  of  defendant's  attorney,  some  of 
which  were  justified,  while  others  were  without  merit.  The 
court  was  present  during  the  argument,  heard  and  passed 
npon  the  objections  of  counsel,  and  was  in  a  much  better 
position  to  determine  whether  there  was  improper  conduct 
npon  the  part  of  plaintiff's  attorney  and  whether  prejudice 
resulted  therefrom,  than  this  court.  Remarks  of  the  trial 
court  in  ruling  upon  objections  are  also  criticized  by  coun- 
sel. In  response  to  statements  made  by  plaintiff's  attor- 
^^J  in  argument  to  the  jury,  defendant's  attorney  under- 
took, in  argument,  to  read  to  the  jury  a  transcript  of  cer- 
tain parts  of  the  testimony.  The  court  sustained  the  ob- 
jection of  plaintiff's  counsel  to  the  reading  of  the  tran- 
script; whereupon,  and  after  some  colloquy  between  coun- 
sel and  the  court,  the  attorney  placed  the  transcript  upon 
the  table  in  front  of  him,  and  claimed  the  right  to  use  it 
for  the  purpose  only  of  refreshing  his  recollection,  and 
to  state  his  version  of  the  evidence  to  the  jury.  The  court 
held  that  counsel  was  seeking  to  evade  its  ruling.  Neces- 
sarily, the  trial  court  was  in  better  position  to  determine 
this  question  than  we  are,  and  it  does  not  appear  that  the 
court  exceeded  or  abused  its  proper  discretion. 

VI.  Shortly  after  the  accident,  an  arrangement  was 
made  between  plaintiff  and  defendant  by  which  the  latter 
continued  to  pay  plaintiff  wages,  until  f  1,111  was  paid  to 
him.  Defendant  pleads  that  the  above  sum  was  paid,  and 
received  by  plaintiff,  in  full  and  complete  settlement  of  the 
damages  suffered  by  him.  The  evidence  was  in  conflict  as 
to  whether  the  payments  were  made  voluntarily  by  defend- 
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ant,  or  in  pursuance  of  an  agreed  settlement.  The  question 
was  submitted  to  the  jury  upon  instructions  substantially 
in  the  form  asked  by  defendant,  and  its  finding  is  conclu- 
sive. The  court,  however,  instructed  the  jury  that,  if  it 
found  in  favor  of  plaintiff  for  a  sum  in  excess  of  the  amount 
of  the  payments  made,  credit  should  be  given  upon  the  ver- 
dict therefor.  Surely,  defendant  was  not  thereby  preju- 
diced. 

VII.  AflSdavits  of  jurors  were  attached  to  defendant's 
motion  for  new  trial,  for  the  purpose  of  showing  miscon- 
duct of  the  jury,  while  deliberating  upon  its  verdict;  but 
counter  affidavits  filed  by  plaintiff  tended  strongly  to  show 
that  no  misconduct  occurred.  We  are  content  with  the 
ruling  of  the  trial  court  upon  this  point.  Other  questions 
argued  by  counsel  have  not  been  overlooked,  but  are  not  of 
controlling  importance. 

The  record,  which,  together  with  the  argument  of  coun- 
sel for  appellant,  is  quite  voluminous,  has  had  careful  and 
thorough  consideration ;  and  we  are  not  convinced  that  de- 
fendant was  denied  a  fair  trial  in  the  court  below.  As  we 
find  no  error,  its  judgment  is — Affirmed. 

Preston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


IvA  M.  Johnson,  Appellee,  v.  Farmers  Insurance  Com- 
pany, Appellant. 

INSXTBANCE:  PoUcy  In  General— Oral  AppUcatiODfl^Agent's  Neg- 
1  lect  to  Forward — ^Resulting  Damage.  An  insurance  company 
which,  directly  or  indirectly,  authorizes  its  agent  to  solicit  oral 
applications  for  insurance  in  definite  amounts,  and  to  receive 
the  premiums  on  the  contemplated  policies,  is  liable  for  the 
damages  resulting  from  the  negligent  act  of  the  agent  in  fail- 
ing to  forward  such  an  application  and  the  premium  to  the 
company,  and  in  inducing  the  applicant,  without  negligence  on 
his  part,  to  actually  believe  that  a  policy  had  been  issued. 
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PRINCIPLE  APPLIED:  The  uniform  practice  of  an  insur- 
ance agent  was  to  take  oral  applications  for  insurance  and  to 
collect  the  premium  for  the  contemplated  policy  and  thereafter 
to  prepare  a  written  application,  to  which  he  himself  signed  the 
name  of  the  applicant.  The  company,  with  full  knowledge  of 
the  method  pursued  by  the  agent,  uniformly  issued  policies  on 
such  applications.  A  property  owner,  who  had  knowledge  of 
the  particular  method  pursued  by  the  agent,  gave  said  agent, 
on  his  solicitation,  an  oral  application  for  insurance  for  three 
years,  and  in  a  definite  amount,  and  at  the  same  time  paid  the 
premium  to  the  agent.  It  was  then  agreed  that  the  agent  would 
keep  the  policy  in  his  safe,  as  a  matter  of  safe-keeping.  The 
agent  did  not  forward  the  application  or  the  premium  to  the 
company.  The  applicant,  in  good  faith,  supposed  that  a  policy 
had  been  issued,  and  that  the  agent  had  it  in  his  safe.  Some  two 
and  a  half  years  later,  the  applicant's  property  was  destroyed 
by  fire.  He  then  discovered  for  the  first  time  that  the  applica- 
tion and  the  premium  had  never  been  forwarded  to  the  com- 
pany, and  that  no  policy  had  ever  been  issued.  The  applicant 
brought  action  against  the  company,  basing  it  upon  the  absence 
of  negligence  on  his  part  and  upon  the  charge  of  negligence  on 
the  part  of  the  agent.  The  jurj'  found  in  favor  of  the  applicant 
on  these  issues.     Held,  the  verdict  was  correct. 

IKSUBANCE:  Agents — Ostensible  and  Actual  Authority.  The  plea 
2,4  that  an  applicant  for  insurance  must  be  held  to  know  that  he 
could  not  obtain  a  policy  through  a  mere  soliciting  agent,  with- 
out the  execution  of  a  written  application,  must  fail  when  it  ap- 
pears beyond  question  that  the  company  had  uniformly  allowed 
such  agent  to  send  in  applications  prepared  hy  himself,  and 
had,  with  equal  uniformity.  Issued  policies  thereon. 

INSURANCE:  Contract  in  (Jeneral — ^Negligent  Failure  to  Issue — 
3  Eyidence.  On  the  issue  whether  an  applicant  for  insurance  was 
guilty  of  contributory  negligence  in  the  matter  of  the  non-issu- 
ance of  a  policy,  it  may  be  shown  that  the  company's  agent  had 
promised  the  applicant  to  keep  said  policy  in  his  (the  agent's) 
safe,  as  a  matter  of  safe-keeping. 

INSUBANCE:.   Agents— Ostensible  and  Actual  Authority. 
2,4 

IKSUEANCE:    Agents — Agent  Acting  for  Both  Insurer  and  Insured. 
5    The  failure  of  an  Insurance  agent  to  notify  an  applicant  for  in- 
surance that  no  policy  had  been  issued,  when  the  applicant  had 
every  reason  to  suppose  that  it  had  been  issued,  is  the  failure  of 
the  company,  even  though  the  agent  had  promised  the  applicant 
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to  act  for  him  in  retaining  the  policy  for  safe-keeping,  after  it 
was  issued. 

ESTOPPEL:      Equitable    Estoppel — Mistaken    Action    Induced    by 

6  Wrongful  Conduct.  One  whose  wrongful  conduct  has  led  his 
antagonist  into  mistakenly  planting  his  right  to  recover  on  an 
untenable  ground,  may  not,  on  the  plea  that  he  has  been  to 
great  expense  in  preparing  his  defense  to  the  untenable  claim, 
prevent  his  said  antagonist,  after  discovering  such  wrongful 
conduct,  from  shifting  his  claim  to  a  tenable  ground. 

PRINCIPIE  APPLIED:  An  insurance  agent,  with  the  full 
approval  of  his  company,  had  long  pursued  the  practice  of  tak- 
ing oral  applications  for  insurance,  immediately  collecting  the 
premium,  and  later,  himself  preparing  a  written  application, 
without  the  actual  signature  of  the  applicant.  Plaintiff  knew  of 
the  method  pursued  by  the  agent.  He  gave  the  agent  an  oral 
'  application  for  $3  800,  and  at  once  paid  the  premium.  The  agent 
agreed  to  keep  the  policy  in  his  own  safe.  The  agent  never  sent 
the  application  or  the  premium  to  the  company.  Plaintiff,  in 
good  faith,  supix>sed  the  policy  had  been  issued,  and  that  the 
agent  had  it  in  his  safe.  Loss  occurred.  Plaintiff  made  claim 
to  the  company  on  the  basis  that  a  policy  fiad  been  issued. 
Later,  on  discovering  the  wrongful  conduct  of  the  agent,  plain- 
tiff changed  his  claim,  and  based  it  on  negligence  resulting  in 
the  non-issnance  of  the  policy.  Defendant  pleaded  that  it  had 
been  to  great  expense  in  preparing  defense  to  the  first  claim. 
Held,  plea  of  estoppel  could  not  be  entertained. 

APPEAL  AND  EBBOB:     Harmless  Error — Excluding  Evidence  of 

7  Admitted  Fact.  Harmless  error  results  from  excluding  evidence 
of  a  fact  alleged  in  an  answer  and  admitted  in  the  reply. 

PLEADING:    Matters  Specially  Pleadable — ^Adjudication.    A  former 

8  adjudication  must  be  specially  pleaded,  in  order  to  admit  evi- 
dence relevant  thereto. 

APPEAL  AND   EBBOB:      Preeumptlous — ^Non-Showing   as  to!   Con- 

9  tents  of  Exhibits.  The  exctusion  of  offered  exhibits  will  not  be 
denominated  error,  when  the  record  is  bare  of  any  showing  of 
the  contents  of  the  exhibits. 

LIMITATION  OF  ACTIONS:  Negligence — ^Negligent  Failure  to  Is- 
10  sue  Insurance  Policy.  An  action  based  on  neffUgence  resulting 
in  the  non-issuance  of  a  policy  of  insurance,  with  resulting  dam- 
ages, may  be  brought  at  any  time  within  the  two-year  period 
provided  by  Sec.  3447,  irrespective  of  the  time  which  would  have 
been  provided  in  the  policy,  had  one  been  issued. 
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APPEAL    AND    EBBOB:      Abstract — Oontradictioiis — ^Presomptlon. 

11  It  is  suggested,  in  case  appellant's  own  abstract  reveals  a  flat 
contradiction  as  to  whether  exceptions  were  taken  to  the  in- 
struction prior  to  its  submission  to  the  jury,  that  the  appellate 
court  will  treat  the  record  as  showing  no  exceptions. 

TBIAL:     Verdict — ^Excessiveness.     When  the  excess  part  of  a  ver- 

12  diet  can  be  determined  by  a  mere  matter  of  mathematical  calcu- 
lation, the  verdict  will  be  affirmed,  with  the  proper  modifica- 
tion. . 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 

July  1,  1918. 

Keiiearing   Denied  October  18,  1918. 

Action  at  law  to  recover  damages  on  account  of  neg- 
lect of  defendant's  agent.  Verdict  and  judgment  for  plain- 
tiff, and  defendant  api>eals.  The  material  facts  are  stated 
in  the  opinion. — Modified  and  affirmed. 

Deacon,  Good,  Sargent  d  SjHingler  and  Dawley,  Jordan 
d  Dawley,  for  appellant. 

Rickel  d  Dennis,  C,  W,  Kepler  d  Son,  and  G.  J.  Lynch, 
for  appellee. 

Weaver,  J. — The  plaintiff's  original  petition  alleged 
that,  on  June  11,  1911,  she  was  the  owner  of  certain  de- 
scribed property  in  the  city  of  Lisbon,  Iowa,  and  for  many 

years  had  kept  the  residence  building  and 
1.  iNSDBAMci :         contents  thereof  insured  in  the  defendant 

policy  in  gen- 
eral:  oral  ap-      company;    that,  on  June  25,  1906,  she  pro- 
agent's  neglect     cured  f rom  the  defendant  a  policy  of  insur- 

to  forward :  re-  r         ^ 

^!^^  *^*™         ^^^^  ^"  ^^^^  property  for  a  period  of  five 

years;  that,  by  inadvertence,  at  the  ex- 
piration of  said  period,  the  policy  was  not  immediately  re- 
newed, but  a  short  time  thereafter,  to  wit,  July  20,  1911, 
one  Hunkle,  who  was  the  defendant's  agent,  notified  plain- 
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tiff's  husband,  E.  A.  Johnson,  that  the  policy  had  lapsed, 
and  solicited  a  renewal  thereof;  and  thereupon,  plaintiff's 
husband,  acting  in  her  behalf,  and  Runkle,  acting  for  the 
defendant,  orally  agreed  upon  the  issuance  of  a  policy  of  in- 
surance for  the  sum  of  |2,800  on  the  dwelling  house,  |1,000 
on  its  contents,  and  $700  on  the  house.  She  further  al- 
leges that  the  agent  made  a  minute  of  the  data  necessary 
for  him  to  have  in  order  to  report  the  transaction  to  the 
company  and  to  obtain  the  policy  thereon,  and  promised 
that  said  insurance  should  be  made  effective  for  three  years 
from  twelve  o'clock,  noon,  of  that  day;  and  the  said  E.  A. 
Johnson,  on  the  same  day,  and  in  consideration  of  such 
promised  insurance,  paid  to  said  agent  the  agreed  premium 
thereon.  It  is  further  alleged  that,  at  the  time  of  this 
transaction,  the  agent  suggested  that  he  had  a  fireproof 
safe,  which  he  used  for  the  safe-keeping  of  policies,  and 
that,  if  permitted,  he  would  deposit  the  plaintiff's  policy 
there,  when  received  from  the  company;  that,  relying  up- 
on said  agent  to  make  the  proper  report  to  the  company 
and  secure  the  issuance  of  a  policy,  and  believing  that  this 
had,  in  fact,  been  done,  and  that  the  property  was  duly  in- 
sured, according  to  the  agreement,  she  made  no  further  in- 

• 

quiry  about  it  until,  on  February  15,  1914,  her  said  dwelling 
and  its  contents  were  destroyed  by  fire,  when  she  discov- 
ered that  said  agent  had  negligently  failed  to  report  the 
transaction  to  the  company,  and  did  not,  in  fact,  procure 
the  issuance  of  a  policy.  Notice  of  loss  was  immediately 
given  to  the  defendant,  which  denied  liability,  on  the 
ground  that  no  policy  had  been  issued  to  her.  Thereupon, 
this  action  was  begun,  to  recover  damages  to  the  amount  of 
the  insurance  which  had  been  agreed  upon  with  defendant's 
agent,  and  paid  for  as  above  alleged. 

Thereafter,  plaintiff  filed  an  amended  and  substituted 
petition,  stating  the  alleged  facts  with  more  particularity; 
and  among  other  things,  she  averred  that  said  agent  was 


Oct  1918]       Johnson  v.  Faemdbs  Ins.  Co.  635 

duly  authorized  by  defendant  to  solicit  insurance  from 
property  owners  and  collect  premiums  on  such  insurance, 
and  to  receive  from  defendant  for  its  patrons  the  policies 
issued  by  it ;  that  the  agent,  with  the  knowledge  and  con- 
sent of  the  defendant,  had  customarily  himself  prepared 
the  applications  for  policies,  and  forwarded  same  without 
the  signature  of  the  applicants,  except  as  written  thereon 
by  himself;  and  that  defendant  had  recognized  his  author- 
ity 80  to  do,  by  accepting  such  applications  and  issuing 
policies  thereon;  and  that  this  custom  and  manner  of  the 
agent  in  doing  business  were  also  known  and  relied  upon  . 
by  plaintiff's  husband  and  agent,  and  in  such  reliance,  the 
premium  was  paid.  The  plaintiff  further  alleges  that  the 
failure  to  transmit  the  premium  to  the  company  and  to  • 
procure  the  issuance  of  the  promised  policy  was  occasioned 
by  the  negligence  of  defendant's  agent,  and  without  neg- 
ligence on  her  part ;  and  that,  because  thereof,  she  has  suf- 
fered damage,  to  the  amount  of  the  insurance  which  had 
been  agreed  upon. 

Answering  the  claim  thus  stated,  defendant  denied  that 
any  policy  was  ever  issued  to  the  plaintiff,  or  that  it  ever 
agreed  or  undertook  to  issue  such  policy,  or  became  in 
any  manner  liable  to  her  on  account  of  the  loss  of  the  prop- 
erty. It  is  further  pleaded  that,  immediately  after  the 
fire,  plaintiff,  claiming  to  have  been  insured,  notified  de- 
fendant of  her  loss,  and  asked  for  blanks  on  which  to  make 
formal  proof  thereof.  In  the  same  notice,  plaintiff  stated 
that  the  property  was  insured  about  August  1,  1911,  but 
that  the  policy  was  not  in  her  possession.  Because  of  the 
giving  of  such  notice  and  the  making  of  such  claim,  defend- 
ant says  it  relied  upon  the  fact  that  no  policy  had  been 
issued  as  a  sufficient  defense,  and  therefore  denied  all  lia- 
bility, and  employed  counsel  and  incurred  expense  to  sus- 
tain such  defense;  and  that  plaintiff  is,  therefore,  estopped 
to  assert  any  claim  for  a  recovery  of  damages  arising  from 
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the  negligence  of  defendant's  agent.  There  was  a  trial  to 
a  jury,  resulting  in  verdict  and  judgment  for  the  plaintiff 
for  the  full  amount  of  her  claim. 

Before  taking  up  the  several  assignments  of  error  ar- 
gued by  appellant,  it  will  clarify  the  situation  to  mention 
certain  matters  of  fact  disclosed  by  the  record.  There  was 
evidence  from  which  the  jury  could  find  that,  in  July,  1911, 
W.  H.  Runkle  was  the  defendant's  agent  in  the  town  of  Lis- 
bon, and  had  transacted  business  as  such  with  the  plain- 
tiff or  her  husband,  who  acted  as  her  agent;  that,  as  agent 
for  the  defendant,  Runkle  had  solicited  many  property 
owners  in  that  vicinity  to  insure  their  property  with  the 
defendant,  and  had  collected  the  premiums  therefor;  that 
it  was  his  uniform  practice  not  to  require  such  property 
owners  to  sign  written  applications  for  the  insurance  de- 
sired, but,  having  obtained  the  data  required,  he  himself 
filled  out  the  applications  and  signed  the  names  of  the  prop- 
erty owners  thereto,  adding  to  each  of  such  signatures  the 
words  "By  W.  H.  Runkle;"  that  the  applications  thus 
made  and  signed  were  regularly  accepted  by  the  defendant, 
and  policies  issued  thereon;  that  said  agent  and  his  man- 
ner of  doing  such  business  were  well  known  to  the  plaintiff, 
or  to  her  husband,  who  -represented  her  in  said  matters ; 
that  said  agent  personally  solicited  the  renewal  of  said  in- 
surance, and  entered  into  an  agreement  with  plaintiff's 
husband  to  procure  a  policy  for  her,  as  alleged  in  the  peti- 
tion, and  obtained  the  necessary  data  to  enable  him  to  re- 
port the  transaction  to  the  company,  and  received  the 
premium  to  be  paid  for  such  insurance.  The  jury  could 
properly  have  found,  also,  that,  at  the  time  when  the 
premium  was  paid,  Runkle  said  he  would  deposit  the  policy, 
when  received,  in  his  safe,  where  it  would  be  securely  pre- 
served; but  that,  in  truth,  he  neglected  to  report  to  the 
defendant  said  application  or  agreement  for  a  renewal  of 
the  insurance,  or  to  turn  over  to  defendant  the  premium 
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collected  thereon  by  him ;  and  that,  by  reason  of  such  n^- 
lect,  no  policy  was,  in  fact,  ever  issued. 

Numerous  other  facts,  of  more  or  less  relevance,  are 
either  admitted  or  find  support  in  the  testimony;  and,  so 
far  as  the  same  may  appear  necessary  to  the  proper  dis- 
position of  the  appeal,  they  will  be  hereinafter  mentioned 
more  specifically, 

I.  The  first  proposition  argued  for  appellant  is,  in  sub- 
stance, that  plaintiff  could  not  rightfully  expect  a  policy 
to  be  issued  to  her  through  Runkle,  who  was  no  more  than 

a  soliciting  agent,  until  she  had  signed  an 

2.  iksubancb:         application  therefor;   and,  if  she  relied  up- 

Xi2*aiid^ic^'     on  Runkle  to  fill  the  application  and  sign 

taal  author-         .  j_i_        j.       i.  •  i.  j. 

ity.  her  name  thereto,  he  was,  m  such  respect, 

her  agent,  and  not  the  agent  of  the  com- 
pany;  and  in  such  case,  the  company  is  not  liable  for  the 
consequences  of  his  neglect. 

But  nothing  is  claimed  for  the  plaintiff,  as  we  under- 
stand the  situation,  because  of  Runkle's  failure  to  sub- 
scribe her  name  to  an  application.  The  evidence  as  to  his 
manner  of  doing  business,  and  of  the  company's  acquies- 
cence therein  by  its  issuing  policies  on  his  reports  with 
forms  of  application  made  and  signed  by  himself,  shows 
a  voluntary  waiver  by  the  company  of  the  necessity  of  any 
written  application  by  the  property  owner.  If  it  saw  fit 
to  do  business  on  that  basis,  and  issue  policies  upon  risks 
so  solicited  and  obtained,  it  is  not  in  position  to  plead,  in 
avoidance  of  liability  so  incurred,  that  its  agent  was,  in 
any  respect,  acting  as  agent  for  the  property  owner.  There 
is  no  magic  in  the  mere  name  "soliciting  agent,"  "record- 
ing agent,"  or  "general  agent."  Our  statute  provides  that 
every  person  who  shall,  in  any  manner,  directly  or  indi- 
rectly, transact  business  for  any  insurance  company,  is  the 
agent  of  such  company  (Code  Sections  1749,  1730).  The 
scope  and  extent  of  his  authority  is  shown,  not  merely  by 


■ 
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reference  to  his  title  or  to  his  written  commission  or  cre- 
dentials, but  by  the  business  which  he  is  permitted  to  do 
and  perform,  and  does  do  and  perform,  in  the  company's 
name,  or  by  its  apparent  acquiescence  and  consent.  His 
act  in  that  behalf  is  the  company's  act,  and  his  neglect 
with  respect  to  such  business  is  the  company's  neglect.    It 

may  well  be  possible  that,  in  so  far  as  con- 
8.  Insurance:         cems  Runkle's  promise  to  deposit  the  policy 
eran*negUg?St"    in  hls  Safe  when  it  was  received  from  the 
8ue"%idence.      company,  it  was  his  individual  undertak- 
ing, and  that,  had  he  received  and  held  the 
policy,  he  would  not,  as  such  depositary  or  bailee,  be  con- 
sidered the  representative  of  the  company ;  but  the  fact  of 
such  promise  would,  nevertheless,  be  competent  testimonv. 
on  the  question  of  a  delivery  of  the  policy  so  received,  and, 
where  the  policy  is  not  issued,  or  not  received,  an^  the  com- 
pany or  its  agent  is  charged  with  negligence  in  that  re- 
spect, evidence  of  that  promise  would  also  be  admissible 
upon  the  question  of  plaintiff's  contributory  negligence. 

TI.  Counsel  say  that  the  company  could  not,  itself, 
have  lawfully  subscribed  plaintiff's  name  to  the  applica- 
tion, and,  therefore,  could  not  authorize  Runkle  to  do  so, 

or  ratify  his  act  in  doing  it.    All  this  may 

^'  affente  •''osten-      ^*^  admitted,  without  conceding  that  it  has 

tua!  authority,    ^"^'  material  application  to  the  case  now 

before  us.  There  is  nothing  in  the  law 
which  prohibits  an  insurance  company  from  issuing  a  policy 
without  formal  written  application  of  any  kind,  or  upon 
the  written  or  oral  report  of  its  agent ;  and  if,  as  the  jury 
could  fairly  find  from  the  evidence,  the  appellant  had 
adopted  a  course  of  business  in  which  its  agent,  Runkle, 
was  authorized  to  solicit  insurance  without  taking  written 
applications  from  the  property  owner  therefor,  and  to  col- 
lect the  premium  thereon  in  advance,  and  had  been  ac- 
customed to  issue  its  policies  upon  Runkle's  report  of  such 
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business,  without  any  accompanying  written  applications, 
or  to  issue  them  upon  applications  showing  upon  their 
face  that  they  had  not  only  been  filled  out  by  Bunkle,  but 
signed  by  the  names  of  the  property  owners,  also  written 
by  Runkle,  it  cannot  be  heard  to  deny  its  liability  in  this 
action  merely  because  plaintiJQf  concedes  that  she  signed  no 
written  application  for  the  insurance  which  she  says  was 
agreed  upon  with  the  agent,  and  for  which  she  paid  the 
stipulated  premium.  That  such  was  the  manner  and  method 
of  business  between  the  appellant  and  its  agent  and  their 
patrons  generally,  is  shown  without  substantial  dispute. 
The  records  of  the  company  subpoenaed  into  court  show 
that  Bunkle  was  an  active  agent,  securing  numerous  risks 
for  the  appellant  in  and  about  the  town  of  Lisbon,  and 
that,  without  exception,  these  policies  were  issued  without 
written  applications,  except  such  as  were  signed  by  Bunkle 
Mmself.  More  than  200  such  applications,  so  prepared  by 
him,  during  the  two-year  period  covering  the  time  in  ques- 
tion, and  on  which  appellant  had  issued  policies,  were  ex- 
hibited in  court.  Under  such  circumstances,  the  precedents 
relied  upon  by  appellant,  which  emphasize  the  distinction 
between  a  soliciting  agent  and  agents  having  a  wider  scope 
of  authority,  are  not  controlling  on  this  appeal.  If  the 
authority  actually  given  the  agent,  or  the  authority  which 
the  appellant  apparently  permitted  him  to  exercise,  was 
such  as  to  justify  the  plaintiff  in  agreeing  with  him  upon 
the  terms  of  insurance,  paying  him  the  premium  thereon, 
and  relying  upon  him  to  report  the  same  to  his  company, 
either  orally  or  with  an  application  made  by  himself,  and 
to  obtain  for  her  a  policy  embodying  such  agreement,  and 
he  failed  and  neglected  to  report  such  agreement  to  the 
appellant,  or  to  transmit  to  appellant  the  premium  col- 
lected, and  failed  to  notify  plaintiff  of  the  true  situation, 
and  she,  as  a  person  of  ordinary  care  and  prudence,  was 
led  to  believe,  and  did  believe,  that  the  insurance  for  which 
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she  had  paid  had  been  duly  efltected,  then  the  n^ligence  ol 
the  agent  is  chargeable  to  the  appellant^  and  plaintiff  ma> 
recover  her  damages.  See  Duffie  v.  Bankers'  Life  Assn., 
160  Iowa  19;  Northwestern  M.  L.  Ins,  Co.  v,  Neafus,  145 
Ky.  563 ;  Boyer  v.  State  F.  M.  H.  Ins.  Co.,  86  Kans.  442. 
III.  It  is  argued  that,  even  conceding  that  recovery 
may  be  had  from  an  insurance  company  foi*  damages  caus- 
ed by  the  negligence  of  a  soliciting  agent,  it  must  first  ap- 
pear that  plaintiff  has  done  all  that  she  is  required  to  do; 
and  that,  to  use  the  language  of  counsel,  ^'inasmuch  as  a 
written  application  was  required,  with  the  name  of  appli- 
cant signed  thereto,  then,  until  such  application  had  been 
signed  by  herself  or  by  her  agent,  she  has  not  done  all 
which  was  required  by  her  and  she  is  not  entitled  to  a  ver- 
dict." What  we  have  already  said  concerning  the  alleged 
necessity  of  a  written  application,  duly  signed,  sufficiently 
covers  this  exception;  and  it  is  sufficient  here  to  say  that 
the  objection  is  without  merit. 

The  further  point  is  made  that  Runkle's  agreement, 
if  any,  to  receive  and  hold  the  policy  on  deposit  for  the 
plaintiff,  was  not  within  the  scope  of  his  authority  ajs  ap- 
pellant's agent,  and  in  that  respect  he  must 
5.  Insurance:         be    considered    as    plaintiff's    agent;     and 
acttogfor^both     that  his  failure  to  notify  her  that  no  policy 

Insurer  and  In-       ,      ,    ,  .  ,  , .  i  -xu 

sured.  had  been  issued,  was  negligence  only  with 

respect  to  his  agency  for  her,  and  not  with 
respect  to  his  agency  for  the  company.  The  premises  thus 
laid  down  may,  for  the  purposes  of  this  case,  be  admitted, 
but  the  conclusion  as  stated  does  not  follow.  The  duty  to 
notify  plaintiff,  if  defendant  refused  to  issue  the  policy 
for  which  she  had  paid,  was  one  which  the  company,  or 
Runkle.  as  its  agent,  was  bound  to  perform  with  reason- 
able promptness,  without  any  reference  whatever  to  the 
agreement  of  Runkle  to  hold  the  policy  on  deposit  for  her. 
Neither  he  nor  the  company  for  which  he  acted  could  take 
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her  money  in  payment  of  the  agreed  premium,  and,  with- 
out notice  of  a  refusal  to  insure,  and  without  offer  to  re- 
turn  the  money,  escape  liability,  merely  because  she  did  not 
appear  and  denoiand  action  on  their  part  before  the  loss  oc- 
curred. 

IV,  Defendant's  plea  of  estoppel  is  to  the  following 
effect:  When  the  loss  occurred,  plaintiff,  as  we  have  said, 
gave  notice  of  it  to  the  defendant,  and  asked  for  blanks 

upon  which  to  make  formal  proofs.    In  the 

6.  Estoppel  :  same  connection,  the  notice  stated  that  the 

S^S^^mis-        policy  was  not  in  plaintiff's  possession,  but 

Induced  by         the  fact  that  the  property  was  insured  and 

wrongful  con- 

dact  the  premium   paid  was  without  question, 

and  she  demanded  p^Ji^^i^t  accordingly. 
The  original  petition,  as  recited  in  our  preliminary  state- 
ment, set  out,  with  considei*able  fullness,  plaintiff's  al- 
leged dealing  with  the  company  through  Bunkle,  the  agree- 
ment upon  a  policy  of  insurance,  the  payment  of  the 
premium,  Bunkle's  promise  to  report  to  the  company  and 
procure  the  issuance  o£  a  policy,  plaintiff's  reliance  on  said 
puipmise,  Kunkle's  negligence  with  respect  thereto,  his  fail- 
ure to  return  the  premium  paid,  and  the  loss  of  thfe  prop- 
erty by  fire,  and  demand  for  judgment  for  the  damages  so 
sustained.  The  amended  and  substituted  petition  restat- 
ed such  alleged  facts,  expanding  the  statement  somewhat, 
to  include  a  more  detailed  recitation  of  the  facts  concern- 
ing the  negotiation,  and  dealing  with  Bunkle  as  the  defend- 
ant's agent,  and  the  defendant's  method  and  manner  of  do- 
ing business  by  and  through  Bunkle.  In  both  the  original 
and  substituted  petitions,  it  is  alleged  that  the  amount  of 
insurance  agreed  upon  was  f  3,800,  and  that  the  loss  of  the 
property  by  fire  exceeded  that  amount;  and  in  each,  there 
is  a  prayer  for  $3,800,  with  interest. 

It  is  the  theory  of  appellant  that  the  notice  given  to  it 
by  plaintiff,  immediately  after  the  fire,  indicated  that  the 

Vol.   184  lA. — 41 
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claim  so  made  was  upon  an  alleged  right  to  recover  upon 
a  policy  or  contract  of  insurance,  and  that,  relying  upon 
such  notice  as  a  true  statement  of  the  nature  of  plaintiff's 
demand,  and  upon  the  fact  that  no  policy  had  been  issued, 
defendant  denied  all  liability  to  the  plaintiff,  and  employed 
counsel  and  incurred  expense  in  preparing  such  defense; 
and  that,  by  reason  of  these  facts,  the  plaintiff  is  estopped 
to  claim  or  have  a  recovery  in  this  action  for  damages  on 
account  of  the  agent's  negligence.  The  claim  to  recover 
upon  the  latter  ground  is  said  by  counsel  to  be  a  material 
"change  of  front"  by  the  plaintiff,  and  that  such  change 
will  not  be  allowed,  to  the  defendant's  prejudice. 

In  support  of  this  defense,  appellant  offered  in  evidence 
the  written  notice  given  by  plaintiff  to  defendant  soon  af- 
ter the  fire;  but,  on  plaintiff's  objection  to  its  materiality, 

and  because  the  matter  sought  to  be  shown 

7.  Appeal  AND        constituted  neither  a  defense  nor  an  estop- 

KEROB :  harm- 

ciudiM*evi-*^*      P^^'  ^^^  ^^^^  ^^®  denied ;  and  this  ruling  is 

mmtd'^Lct        assigned  as  error. 

If  we  were  to  hold  the  evidence  compe- 
tent, there  would  be  no  prejudicial  error  in  the  ruling.  The 
notice  had  been  pleaded  and  set  out  by  the  defendant  in 
haec  verba  in  its  answer,  and  plaintiff  in  her  reply  had 
specifically  admitted  it,  all  of  which  was  already  before 
the  jury.  We  further  hold  that  there  was  no  prejudice  in 
the  ruling,  because,  for  reasons  hereinafter  stated,  we  are 
clear  that  said  notice  or  letter  to  the  company  does  not 
constitute  a  ground  of  estoppel. 

In  further  support  of  the  plea  of  estoppel,  it  is  said 
that,  prior  to  the  commencement  of  the  action,  the  plaintiff 
commenced   another  action   against  defendant  in  the  su- 
perior court  of  Cedar  Hapids,  in  which  (as 

8.  Pleading:  we  understand  the  statement  in  argument) 

matters  spe- 

ciauy  plead-        she  sought  to  recover  judgment  against  de- 

able :  adjudi- 

cation.  fendant  for  this  same  loss  or  damage,  but 

had  withdrawn  or  dismissed  her  action  be- 
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fore  the  same  was  submitted.  In  this  same  connection,  de- 
fendant called  as  a  witness  the  clerk  of  the  superior  court, 
who  produced  a  "package  of  papers"  said  to  be  "the  files 
in  the  case  of  Iva  M.  Johnson  v.  Farmers  Insurance  Co.," 
and  identified  the  petition,  amendment  to  petition,  an- 
swer, amendment  to  answer,  and  original  notice  in  such 
proceeding,  and  offered  the  several  papers  in  evidence. 
PlaintiflPs  objection  to  these  exhibits  as  incompetent,  irrele- 
vant, immaterial,  and  as  showing  no  estoppel  or  defense 
to  plaintifiPs  present  action,  was  sustained.  Of  this  rul- 
ing, also,  complaint  is  made.  The  proceedings  in  the  su- 
perior court  were  not  pleaded  either  as  a  defense  or  prior 
adjudication,  or  as  ground  of  abatement.  Indeed,  the  fact 
that  any  such  suit  had  even  been  begun  in  any  court  is  no- 
.  where  shown  or  suggested  in  the  record,  until  it  more  or 
less  vaguely  or  inferentially  appears  in  the  introduction  of 
the  defendant's  evidence;  and  the  exclusion  of  the  testi- 
mony may  well  be  sustained  on  the  theory  of  its  entire  ir- 
relevancy.    Moreover,  the  several  papers  in  question  are 

offered  simply  by  name,  without  anything 
p.  appbal  awd        by  which  this  court  can  say  that  their  con- 

ERBOs:  pre-  "^  "^ 

J!i??K^«?J„  -    tents  did  or  did  not  have  any  material  bear- 

non-snowing  as  ^^ 

Shftite^''**  °'     i"g  ^V^^  til®  issues  in  this  case.    In  the  ab- 
sence of  any  showing  in  this  respect,  the 
ruling  below  will  be  presumed  to  be  right. 

The  trial  court  appears  at  first  to  have  held  that  the 
alleged  estoppel  was  well  pleaded;  but,  before  the  case 
was  submitted,  reached  the  conclusion  that  nothing  was 
shown  on  which  the  jury  could  properly  find  that  an  es- 
toppel had  been  estaWished.  In  this  there  was  no  error. 
Assuming,  as  we  must  for  the  purpose  of  this  appeal,  that 
plaintiff  had  arranged  in  good  faith  with  Runkle,  as  ap- 
pellant's agent,  for  insurance  upon  her  property,  and  had 
paid  him  the  premium  thereon  under  the  circumstances 
shown  by  the  testimony  in  her  behalf,  it  is  putting  it  very 
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mildly  to  say  that  it  ought  not  to  be  held,  as  a  matter  of 
law,  that  she  could  not  reasonably  rely  upon  said  agent 
to  perform  his  agreement,  or  reasonably  understand  and 
believe  that  a  policy  had  been  issued  to  her;  and  if,  on  the 
day  following  the  fire,  still  acting  on  the  understanding  and 
belief  that  her  insurance  had  been  so  perfected,  she  no- 

• 

tified  defendant  of  the  loss,  and  stated  her  claim  that  the 
property  had  been  so  insured,  and  demanded  payment  of 
her  damages  accordingly, — ^at  the  same  time  disclosing  the 
fact  that  the  policy  for  which  she  had  contracted  was  not 
in  her  possession, — it  would  be  an  extraordinary  example 
of  the  sacrifice  of  justice  to  technicality  to  say  that  if,  on 
close  examination  into  the  situation,  it  should  be  developed 
that  the  agent  had  neglected  his  duty  to  report  the  mat- 
ter to  the  company,  or  the  company,  being  notified,  had, 
through  some  oversight,  failed  or  neglected  to  issue  the 
policy,  the  plaintiff  was,  nevertheless,  estopped  to  demand 
her  rights  in  the  premises  because,  in  her  letter  to  the  com- 
pany, she  had  demanded  payment  of  insurance,  instead  of 
damages  for  failure  to  insure.  No  precedent  cited  in  ar- 
gument goes  to  this  extent,  or  even  approaches  it.  There 
is*  no  necessary  inconsistency  between  the  claim  stated  by 
plaintiff  in  her  notice  of  loss  and  that  which  she  asserts 
in-  her  pleadings  in  this  case.  She  admits  at  the  outset 
that  she  has  no  policy  to  exhibit;  she  does  not  all^e  that 
she  ever  personally  received  or  had  such  policy  in  her  pos- 
session ;  but  she  does  say  that  she  paid  for  such  insurance, 
and  is  entitled  to  the  indemnity  thus  purchased.  And  if 
we  assume,  as  we  must,  the  truth  of  the  case  made  by  her 
on  the  trial,  she  was  insured,  in  the  very  substantial  sense 
that  she  was  entitled  to  be  made  whole  by  the  company, 
whether  it  be  called  a  contract,  indemnity,  or  damages  for 
the  failure  of  the  agent  to  furnish  the  policy  or  to  return 
her  money  with  a  refusal  to  insure.  If,  as  she  claims,  and 
as  her  testimony  tends  to  show,  she  was  misled  into  the 
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belief  that  the  insurance  had  been  perfected,  and  that  she 
was  entitled  to  demand  payment  as  upon  a  contract  of 
indemnity,  her  mistake  in  this  respect  was  occasioned  by 
the  defendant  itself,  or  by  the  conduct  and  representations 
of  its  agent  in  the  transaction  of  its  business ;  and  it  would 
be  a  striking  perversion  of  legal  principle  which  would 
permit  the  defendant  to  make  use  of  such  mistake,  induced 
by  its  own  agent,  to  escape  liability  for  her  loss.  Duffie  v. 
Bankers'  Life  Assn.,  160  Iowa  19 ;  Boyer  v.  State  F,  M,  H, 
Ins.  Co.,  86  Kan.  442  (121  Pac.  329).  It  is  not  conceivable 
that  appellant  sufltered  any  prejudice  or  injury  because  of 
the  form  of  plaintiff's  notice  of  loss. 

V.    Defendant  also  pleads  and  argues  that  the  form 
of  policy  which  would  have  been  issued  to  plaintiff,  had; 
her  insurance  been  perfected,  contained  a  provision  barring 

action  thereon  if  suit  were  not  begun  with- 

10.  Limitation        ^^  ^^^  X^^r  after  her  loss ;  that  her  right  to 

nepn^\?cT:'       bring  this  action  for  damages  because  of 

ure  t?°is8ue       the    agent's    negligence   is    subject    to    the 

insurance  pol-  ,.     ..    x«  j  xi_-  x« 

ley.  same  limitation ;    and,  as  this  action  was 

not  begun   within   the  year,   her  right   to 
maintain  the  same  is  barred.  f 

As  sustaining  this  proposition,  special  reliance  is  placed 
apon  Barre  v.  Council  Bluffs  Ins.  Co.,  76  Iowa  609,  and 
Green  v.  Liverpool  d  L.  d  O.  Ins.  Co.,  91  Iowa  615,  which 
decisions,  in  turn,  <!ite  and  apply  the  rule  followed  in  Smith 
V.  State  Ins.  Co,,  64  Iowa  716,  and  Huhhard  v.  Hartford 
Fire  Ins.  Co.,  33  Iowa  325.  In  each  and  all  of  these  prec- 
edents, action  was  brought  to  recover  indemnity  upon  an 
alleged  oral  contract  of  insurance  (except,  perhaps,  in  the 
Barre  case,  where  the  petition  declared  upon  an  oral  con- 
tract to  issue  a  policy)  ;  but  in  none  was  there  any  sug- 
gestion of  a  claim  to  recover  damages  for  negligence.  It 
was,  therefore,  very  properly  held  that,  if  the  agreement  to 
insure  or  to  issue  a  policy  was  to  be  treated  as  a  contract 
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of  insurance,  the  court  would  presume,  in  the  absence  of 
evidence  to  the  contrary,  that  the  policy  so  contemplated 
was  in  the  usual  form  then  being  issued  by  the  company 
for  the  insurance  of  such  risks,  and  that  the  condition^ 
therein  provided  would  be  applicable  to  the  contract  sued 
upon.  All  this  may  be  correct;  but  it  does  not  follow  that 
because  an  action  upon  the  policy,  had  one  been  issued,  or 
upon  an  oral  agreement  of  insurance  would  have  been  bar- 
red, the  same  limitation  must  be  applied  to  an  action  to 
recover  damages  for  the  n^lect  of  appellant's  agent  to  ef- 
fect a  contract  of  insurance,  either  written  or  oral.  The 
parties  are  in  accord  upon  the  proposition  that  there  was 
no  contract  of  insurance.  Plaintiff's  claim  is  that  the  de- 
fendant's agent,  acting  within  the  apparent  scope  of  his 
authority,  undertook  to  obtain  such  a  contract  and  pro- 
vide her  with  insurance,  but  negligently  failed  so  to  do; 
and  she  demands  recovery,  not  because  she  was  insured, 
but  because  she  was  not  insured,  and  because  her  want  of 
protection  in  this  respect  is  due  to  the  neglect  of  the  de- 
fendant's agent.  Generally  speaking,  an  action  to  recover 
damages  on  account  of  negligence  may  be  brought  at  any 
time  within  the  statutory  period  of  two  years  (Code  Sec- 
tion 3447) ;  and,  in  the  absence  of  any  showing  bringing 
the  case  within  any  of  the  exceptions  to  that  provision,  it 
is  not  within  the  province  of  the  court,  to  abbreviate  the 
period  so  fixed. 

VI.  Appellant  criticizes  several  of  the  paragraphs  of 
the  court's  charge  to  the  jury.  The  appellant's  abstract 
at  this  point  is  contradictory  and  confusing.     It  is  there 

shown  that,  upon  hearing  the  defendant's 
11.  appbal  and       motion  for  new  trial,  the  court  made  and 
sfrart!  Son-       entered  its  ruling  as  follows: 

tradlctions:  //««_  i  j_    -j •      .« ^^ 

pregumption.  "Though  Opportunity  was  given,  no  ex- 

ceptions were  taken  to  the  court's  instruc- 
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tions,  and  the  motion  for  hew  trial  is  overruled;  and  judg- 
ment confirmed." 

So  far  as  we  are  able  to  ascertain  from  the  abstract; 
this  ruling  and  record  have  never  been  changed  or  amend- 
ed. In  an  earlier  portion  of  the  record,  there  is,  however, 
a  statement  of  objections  to  parts  of  the  court's  charge, 
purporting  to  have  been  made  before  such  charge  was  read 
to  the  jury.  In  our  opinion,  upon  the  record  as  it  stands, 
this  court  could  properly  treat  the  case  as  one  in  which 
there  is  no  exception  to  the  court's  charge;  but  we  have 
examined  the  objections  which  are  said  to  have  been  raised 
before  it  was  read  to  the  jury,  and  find  that,  in  all  essential 
respects,  such  objections  are  controlled  by  the  conclusions 
we  have  already  announced,  and  no  reversible  error  appears 
m  the  paragraphs  of  the  charge  which  are  there  challenged. 

Of  exceptions  taken  to  rulings  on  the  admission  of  tes- 
timony, it  may  also  be  said  that  such  rulings  are,  for  the 
most  part,  sustained  by  our  view  of  the  law  as  hereinbefore 
expressed.  Moreover,  the  "propositions  relied  upon  by  the 
appellant  for  a  reversal,"  in  so  far  as  they  relate  to  these 
rulings,  are  entirely  too  general  in  form,  and  fail  to  dis- 
close the  error  which  counsel  had  in  mind  in  framing  tlic 
assignment. 

VII.    The  verdict  is  said  to  be  excessive,  even  upon 
plaintiff's  own  theory  of  her  case.    It  appears  that  the  in 
surance  for  which  she  arranged  with  Eunkle  included  the 

sum  of  $1,000  upon  the  contents  of  the 
12.  Trial:  ver-       dwelling.     In  proving  the  amount  of  her 

diet  *     PXCGS* 

siveness.  actual  loss,  she  testified   to  having  listed 

the  articles  of  personalty  so  insured,  and 
fixed  their  aggregate  value  at  $813.75.  The  verdict  of  the 
jury  indicates  quite  clearly  that  a  recovery  was  allowed 
for  a  sum  et^ual  to  the  entire  amount  of  the  contemplated 
insurance,  including  $1,000  on  the  contents  of  the  h(»use. 
The  verdict  is,  therefore,  in  excess  of  the  damages  which 
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plaintiff  would  be  entitled  to  recover  on  any  theor}-  of  li  i 
case,  to  the  amount  of  $186.25  and  interest  thereon  at  the 
rate  of  6  per  cent  from  the  date  of  the  loss  until  the  date  of 
the  judgment  below. 

For  the  reasons  hereinbefore  stated,  the  cause  wil!  be 
remanded  for  modification  of  the  judgment  as  above  indi- 
cated, and  as  so  modified,  will  stand  affirmed.  One  fourth 
of  the  costs  of  the  appeal  will  be  taxed  to  the  appellee,  and 
all  other  costs  taxed  to  the  appellant. — Modified  and  af- 
firmed. 

Prkston,  G.  J.,  Gaynor  and  STBvifNs,  JJ.,  concur. 


ViRQiNiA  M.  Johnson  et  al.,  Appellants,  v.  3.  D.  Moore 

et  al.,  Appellees. 

BASTABDS:    Bight  to  Inherit.    Evidence  reviewed,  and  held  insuffl- 

1  cient  to  show  such  general,  notorious,  and  public  recognition  of 
the  paternity  of  a  child  as  to  entitle  the  child  to  inherit  from 
the  putative  father. 

DEEDS:     DeUvery.    Delivery  of  a  deed  is  sufficiently  shown  by  the 

2  act  of  the  grantor  in  voluntarily  executing  the  deed  and  causing 
it  to  be  recorded,  and  allowing  grantees  to  go  into  full  posses- 
sion, even  though  the  grantor,  evidently  with  the  thought  of 
protecting  in  some  manner  his  reserve  interest,  did  not  physi- 
cally hand  the  deed  to  grantees. 

Appeal  from  Taylor  District  Court. — H.  K.  Evans,  Judge. 

October  18,  1918. 

Suit  in  equity  for  the  partition  of  real  estate.  Plain- 
tiff alleged  in  her  petition  that  she  is  the  illegitimate  child 
of  deceased,  and  entitled  to  share  in  his  estate.  The  facts 
are  stated  in  the  opinion.  The  court  dismissed  plaintiff's 
petition.    She  appeals. — Affirmed. 
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Howell,  Elgin  d  Howell,  and  H,  P.  Jaqua,  for  api>el- 
lants. 

Flick  d  Flick,  for  appellees. 

Stevens,  J. — Plaintiff  Virginia  M.  Johnson  claims;  that 
she  was  born*  in  Davis  County;,  Iowa,  December  30,  1858,  as 
the  illegitimate   child   of  Margaret   Hopkins   and   E.  « W. 

Moore,    deceased.     Henry   «Tohnson   is   her 

1.  bastabdb  :  husband.     E.  W.  Moore  left  Davis  County 

itf     ^  °  ^'"     prior  to  the  birth  of  plaintiff,  and  settled  in 

Taylor  County,  where  he  resided  contin- 
uously until  his  death  in  October,  1915.  Margaret  Hop- 
kins married  one  Aaron  Jesse  Strunk,  about  six  months 
after  the  birth  of  plaintiff. . 

Prior  to  February  19,  1906,  E,  W.  Moore  was  the  own- 
er of  the  SE14  and  the  Wi/g  of  the  SW14  of  Section  IG, 
umi  the  SVV14  of  the  SW^i  of  Section  15,  and  the  Ei/g  of 
the  SW14  of  Section  27,  all  in  Township  69,  Range  34.  On 
the  above-named  date,  he  conveyed  the  SEV4  and  40  acres 
along  the  east  side  of  the  SW14  of  Section  16-69-34,  by  war- 
ranty deed,  jointly  to  John  D.  Moore,  Jr.,  G.  B.  Moore, 
Mary  Ellen  Prickett,  Hattie  Hollis,  and  Frank  Moore,  and 
the  SW14  of  the  SWi^  of  Section  15  aforesaid,  by  separate 
deed,  to  Garrett  Moore.  The  grantees  named  are  his  cliil- 
dren;  the  consideration  expressed  in  both  deeds  is  one 
dollar  and  love  and  affection,  and  in  each  of  said  deeds 
the  grantor  reserved  a  life  interest  in  the  property  con- 
vgred. 

Plaintiffs  allege  in  their  petition  that  E.  W.  Moore 
gave  general,  notorious,  public  recognition  to  her  as  his 
child  during  his  lifetime;  that  neither  of  the  above  deeds 
was  delivered  to  the  grantees  therein  named ;  and  that  she 
is,  as  a  child  and  heir  at  law  of  E.  W.  Moore,  the  owner 
of,  and  entitled  to,  an  undivided  one-eighth  interest  in  and 
to  all  of  the  above-described  real  estate.    The  court  bdow 


660  Johnson  v.  Moore.  [184  Iowa 

found  against  plaintiffs,  and  dismissed  their  petition. 

I.  Numerous  witnesses  offered  on  behalf  of  plaintiffs 
testified  to  facts  and  circumstances  tending  to  show  that 
E.  W.  Moore  was  the  father  of  the  plaintiff  Virginia  M. 
Johnson.  From  this  evidence,  we  gather  that  E.  W.  Moore 
kept  company  with  Margaret  Hopkins  for  some  months 
prior  to  his  removal  to  Taylor  County,  and  that  it  was 
rumored  in  the.  community  that  they  intended  to  be  mar- 
ried. The  evidence  does  not  disclose  when  Strunk  came 
to  Davis  County,  but  it  was  evidently  some  time  prior  to 
the  departure  of  E.  W.  Moore  therefrom.  Margaret  Hop- 
kins lived  with  her  husband  in  Davis  County  until  her 
death,  which  occurred  about  sixteen  years  after  the  birth 
of  plaintiff. 

A  witness  by  the  name  of  Fletcher,  who  is  a  brother- 
in-law  of  plaintiff  Henry  Johnson's,  testified  that  he  was 
formerly  a  partner  in  the  sawmill  business  with  Strunk, 
and  that  he  was  intimate  with  his  family  from  1872  to 
1879 ;  that  he  met  E.  W.  Moore  and  was  introduced  to  him 
in  1881;  and  that  he  had  some  conversation  with  him 
which,  in  substance,  he  detailed  as  follows: 

^Ttfr.  Moore  asked  me  if  I  was  a  brother-in-law  of  Henry 
Johnson  (husband  of  Virginia  M.  Johnson),  and  I  told 
him  I  was.  He  said  he  did  not  know  whether  or  not  he 
would  be  welcome  at  Johnson's.  He  said  he  would  like  to 
call  and  see  Mrs.  Virginia  M.  Johnson,  and  that  she  was 
his  daughter,  and  that  he  had  not  seen  her  since  she  was 
about  seventeen  years  old,  and  was  then  known  as  Jennie 
Strunk." 

This  was  the  only  occasion  when  the  witness  ever  saw 
or  had  conversation  with  Moore. 

L.  A.  Burton  testified  that  he  married  a  niece  of  E.  W. 
Moore's;  that,  upon  one  occasion,  he  asked  him  whether 
Henry  Johnson's  wife  was  his  kid,  and  that  he  replied, 
"They  say  she  was  caught   in   my  trap."     The  plaintiff 
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Henry  Johnson  testified  that  E.  W.  Moore  was  at  his  home 
on  two  occasions;  that  he  visited  with  Virginia  alone; 
and  that  he  heard  him  say  to  her:  ^^If  it  hadn't  been  for 
her  father,  me  and  your  mother  wonld  have  man*ied/' 

Virginia  Johnson,  plaintiff,  testified  that  Moore  visit- 
ed her  upon  three  occasions;  that  he  each  time  gave  her  a 
small  snm  of  money,  and  told  her  that  he  was  her  father. 
Dennis  Moore,  a  nephew,  who  went  with  him  to  the  home 
of  plaintiff  at  E.  W.  Moore's  request,  testified  that  he  saw 
him,  on  one  occasion,  give  her  a  f  5  bill. 

Tilman  Johnson,  a  son  of  plaintiff's,  testified  that  E. 
W.  Moore  attended  the  funeral  of  his  wife^s  mother,  and 
that,  upon  that  occasion,  he  said  to  the  witness,  ''I  guess 
Dunk  (meaning  his  father-in-law)  told  you  I  was  your 
grandfather;"  that  they  talked  at  some  length  about  the 
family. 

Orlena  Martin,  a  sister  of  Margaret  Hopkins',  testified 
that  she  was  80  years  of  age;  that,  about  15  years  prior 
to  the  time  her  deposition  was  taken  in  this  case,  she  had 
a  conversation  with  E.  W.  Moore,  in  which  he  told  her 
that  plaintiff  was  his  child,  and  that  he  was  on  his  road  tq 
see  her.  Other  witnesses,  most  of  whom  are  related  to 
plaintiff,  and  some  of  them  related  to  E.  W.  Moore,  testi- 
fied to  circumstances  and  conversation  with  Moore,  from 
which  they  reached  the  conclusion  that  he  was  the  father 
of  plaintiff;  but  he  made  no  direct  admission  of  that  fact 
to  them.  The  record  does  not  disclose  the  frequency  of  E. 
W.  Moore's  visits  to  Davis  County;  but  we  may  assume 
that  all  of  the  evidence  in  any  way  bearing  upon  or  tend- 
ing to  prove  his  recognition  of  {)laintiff  that  was  obtainable 
was  offered  upon  the  trial  in  her  behalf.  Several  of  tht' 
witnesses  were  very  old,  and  others  could  know  only  of 
rumors  among  the  relatives  of  the  families.    . 

E.  W.  Moore  resided  in  Taylor  County  for  approxi- 
mately 58  years,  was  there  married,  reared  a  family  in 
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that  county,  became  prosperous,  and  appears  from  the 
record  to  have  been  a  reputable  citizen.  Numerous  wit- 
nesses who  had  known  him  for  many  years,  and  with  whom 
he  had  been  intimate,  testified  that  he  never  referred  to 
plaintiff,  or  to  his  having  an  illegitimate  child;  that  noth- 
ing was  known  about  the  matter  in  the  community.  Hifi 
family,  except  two  sons,  had  never  heard  of  plaintiff,  or 
her  claimed  relationship  to  their  father,  until  shortly  be- 
fore the  commencement  of  this  suit.  Two  of  the  defendants 
testified  that,  when  on  a  visit  to  Davis  County,  Dennis 
Moore,  a  cousin,  told  them  that  it  was  rumored  in  that 
community  that  Virginia  M.  Johnson  was  their  father's 
child ;  and  one  of  the  boys  went  to  see  her,  and  remained  a 
few  minutes.     Both  of  these  sons,  later,  told  their  father 

« 

what  Dennis  Moore  had  told  them,  and,  upon  both  occa- 
sions, he  denied  that  plaintiff  was  his^child.  Some  of  the 
testimony  of  witnesses  for  plaintiff,  relative  to  conver- 
sations with  members  of  the  Moore  family,  particularly 
that  of  her  children,  was  denied  by  them.  Strunk  recorded 
plaintiff's  birth  in  the  family  Bible,  correctly  stating  the 
date  thereof,  and  giving  her  the  name 'of  Strunk.  He  died 
possessed  of  about  f  600  worth  of  personal  property.  This 
was  divided  equally  between  his  remaining  children  and 
plaintiff.  No  administrator  was  appointed  of  his  estate. 
J.  H.  Strunk  stated  that  Virginia  had  cared  for  the  young- 
er children,  after  their  mother's  death;  that  the  amount 
she  received  was  small;  that  she  had  earned  it,  and  they 
did  not  want  to  object  thereto.  Some  of  the  witnesses  tes- 
tified that  Margaret  Hopkins  told  them  that  Moore  was 
the  father  of  Virginia,  and  Strunk  appears  also  to  have 
made  some  confidential  claim  to  that  fact.  Plaintiff  never 
visited  E.  W.  Moore;  but  it  is  claimed  that  the  defendant 
Frank  Moore,  shortly  after  a  visit  to  Davis  County,  sent 
a  picture  of  E.  W.  Moore,  Frank  Moore,  and  his  mother, 
taken  together,  to  plaintiff;  and,  in  a  letter  accompanying 
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same^  made  some  reference  to  having  the  picture  of  E.  W. 
lioore  enlarged. 

We  have  not  detailed  all  of  the  circumstances  or  al- 
leged conversations  between  the  witness  and  E.  W.  Moore, 
but  Tirhat  is  said  above  covers  substantially  all  of  the  ma- 
terial evidence  offered  upon  the  trial  tending  to  show  the 
paternity  <fi  plaintiff  and  the  recognition  of  her  as  Moore's 
child.     The  recognition  required  by  Section  3385,  Code  of 
1897,  to  entitle  an  illegitimate  child  to  inherit,  must  be 
shown  to  have  been  general  and  notorious.    We  have  often 
had  occasion  to  define  these  terms.     In  Tout  v.  Woodin, 
15T  Iowa  518,  we  said: 

^^If,  in  his  intercourse  with  neighbors,  associates,  and 
friends,  he  makes  no  attempt  to  conceal  the  relationship  he 
bears  to  the  child,  but  acknowledges  it  openly,  whenever 
any  reference  to  the  subject  is  made,  and  this  recognition  is 
so  often  repeated  to  different  people  as  to  evince  his  will- 
ingness that  all  who  care  to  know  the  truth  may  under- 
stand that  he  admits  himself  the  father  of  the  child,  we  re- 
gard it  as  sufficiently  general  for  the  purposes  of  the  stat- 
utory rule." 

In  a  very  late  case,  Trier  v.  SingmoMer,  184  Iowa  807, 
Mr.  Justice  Gaynor,  speaking  for  the  court,  said: 

^'A  recognition  fully  and  fairly  made,  leaving  a  lasting 
impression  on  the  minds  of  those  with  whom  the  putative 
father  comes  in  contact  in  his  daily  and  social  life,  remains 
as  a  permanent  recognition.     It*need  not  have  been  uni- 
versal, or  so  general  and  public  as  to  have  been  known  by 
all.   If  his  conduct  among  his  neighbors  and  associates  and 
friends  be  such  that  it  reveals  a  purpose  to  make  known, 
rather  than  to  conceal,  the  true  relationship  he  bears  to 
the  child,  it  is  sufficient,  though  there  be  no  spoken  word. 
General  recognition,  once  clearly  shown  to  have  been  made, 
establishes  the  fact  upon  which,  under  the  statute,  the 
right  of  the  illegitimate  child  rests,  though  later  there  may 
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appear  a  studied  effort  to  repudiate  such  reLattonfitvip. 
The  later  conduct  must  be  viewed  in  the  light  of  the  changed 
conditions.  A  general  and  notorious  recognition  does 
not  necessarily  mean  a  continuous  recognition,  covering 
the  whole  period  up  to  and  including  the  time  of  the  death 
of  the  putative  father.  A  recognition  clearly  shown  to 
have  been  once  deliberately  and  publicly  made,  under  cir- 
cumstances that  reveal  no  apparent  motive  to  conceal,  meets 
the  requirements  of  the  statute.  *  *  ♦  Where  the  con- 
duct is  open  and  notorious,  and  can  be  accounted  for  up- 
on no  rational  hypothesis  except  a  desire  to  meet  and  as- 
sume the  responsibility  which  legitimately  follows  the  act 
charged  against  the  putative  father,  it  amounts  to  a  rec- 
ognition of  the  obligation  and  the  recognition  of  the  rela- 
tionship  out  of  which  the  obligation  arises." 

Not  once,  during  all  of  the  67  years  that  E.  W.  Moore 
resided  in  Taylor  County,  is  he  shown  to  have  stated,  pub- 
licly or  privately,  to  any  of  his  neighbors  or  intimate 
friends,  that  he  was  the  father  of  plaintiff,  or  of  an  iU^- 
timate  child;  and  no  one  residing  in  that  community,  ex- 
cept as  above  stated,  had  ever  heard  of  plaintiff  prior  to 
shortly  before  the  commencement  of  this  suit.  Bo  far  as 
E.  W.  Moore  was  concerned,  if  he  were,  in  truth,  plain- 
tiff's father,  nothing  was  done  by  him  during  all  of  that 
period  to  apprise  his  intimate  friends  and  neighbors^  or 
his  family,  of  the  alleged  paternity  of  plaintiff,  or  to  give 
general  and  notorious  Recognition  in  that  community  to 
plaintiff's  claimed  paternity ;  but,  during  all  of  said  years, 
he  concealed  that  he  was  her  father,  as  well  as  any  and  all 
rumors  to  that  effect  among  friends  and  relatives  in  Davis 
County.  He  made  only  occasional  visits  to  Davis  Countv 
after  he  left  there,  and  only  upon  a  few  occasions,  as  shown 
by  plaintiff's  testimony,  admitted  that  he  was  the  father 
of  plaintiff,  or  made  statements  from  which  such  inference 
was  possible.    It  is  true  that  he  would  be  more  likely  to 
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discuss  his  alleged  relationship  to  plaintiff  in  the  com- 
munity where  she  lived,  and  among  friends  and  relatives 
who  might  know  something  about  the  facts,  or  had  heard 
rumors  of  his  relations  with  Margaret  Hopkins,  than  in  a 
community  in  which  nothing  was  known,  and  where  his 
life  was  free  from  gossip  and  scandal.  But  he  commenced 
his  residence  in  Taylor  County  before  plaintiff's  birth,^  and 
continued  to  reside  there  until  his  death.  The  occasions 
upon  which  it  is  claimed  that  he  admitted  plaintiff  was 
his  child,  or  talked  about  her  in  a  way  to  leave  that  im- 
pression among  those  with  whom  he  talked  in  Davis  Coun- 
ty, were  few,  and  far  from  general.  He  did  not  openly 
and  frankly  admit  that  plaintiff  was  his  child,  or  talk 
indiscriminately  with  friends  and  relatives  about  it;  and, 
during  most  of  the  57  years  he  lived  after  he  moved  to  Tay- 
lor County,  he  was  silent  to  the  members  of  his  family, 
his  neighbors,  and  intimate  friends  about  the  matter ;  and, 
when  approached  by  his  sons  with  what  Dennis  Moore  had 
told  them,  denied  relationship  to  plaintiff.  There  was  no 
general  and  notorious  recognition  of  plaintiff  during  his 
lifetime  as  his  child,  and  she  has  no  interest  in  his  estate. 
Watson  V.  Richardson,  110  Iowa  673 ;  McOorkendale  v.  Mc- 
Corkendale,  111  Iowa  314;  Duffy  v,  Duffy,  114  Iowa  581; 
Brishin  v.  Huntington,  128  Iowa  166 ;  Murphy  v.  Murphy, 
146  Iowa  255;  Hays  v,  dlaypool,  164  Iowa  297;  McNeill 
V.  McNeill,  166  Iowa  680. 

II.  Concerning  the  execution  and  delivery  of  the 
deeds  above  referred  to,  John  D,  Moore,  one  of  the  defend- 
ants, testified  that  he  was  present  at  the  oflSce  of  Mr.  Bur- 

rell,  the  scrivener  who  prepared  them,  at 
2.  dbtos  :  deiiT-      ^^  time  they  were  written,  and  when  they 

were  signed  by  E.  W.  Moore ;  that  Mr.  Bur- 
rell  stated  that  it  was  necessary  that  a  consideration  be 
paid ;  that  he  thereupon  paid  his  father  flO ;  that  the  gran- 
tees took  possession  of  the  land,  claiming  to  be  the  owners 
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thereof,  cultivated,  and,  to  some  extent,  improved  it,  bnt, 
until  their  father's  death,  paid  him  some  rent.    The  scrive- 
ner testified  that  he  prepared  the  deeds  at  the  request  of 
E.  W.  Moore;  and,  as  directed  by  him,  forwarded  the  same 
to  the  county  recorder  for  record,  and  had  them  returned 
to  him.    He  retained  them  in  his  possession  until  they  were 
produced  on  the  trial.    The  witness  further  testified  that 
the  grantor  told  him  to  keep  them  until  further  orders, 
and  stated,  in  answer  to  a  leading  question,  that  Moore 
said  he  desired  the  deeds  recorded,  in  order  that  it  might 
appear  to  the  public  that  he  had  conveyed  his  real  estate. 
One  of  the  defendants  testified  that  she  heard  her  father 
tell  her  sister  that  he  had  deeded  the  land  to  the  children. 
None  of  the  grantees  had  possession  of  the  deeds;    but, 
as  the  life  use  of  the  land  was  reserved  in  the  grantor,  it 
is  probable  that  he  deemed  it  important  that  the  deeds  be 
kept  with  the  scrivener  until  after  his  death ;   but  that  he 
intended  to  transfer  title  to  the  land  to  the  grantees,  would 
seem  to  admit  of  no  reasonable  doubt.    The  name  of  one  of 
his  sons  was  omitted  from  the  joint  deed  by  mistake,  but 
the  grantees  named  joined  in  a  joint  deed  to  him  after 
their  father's  death,  conveying  to  him  an  equal  share  in 
the  land.    Delivery  is  presumed  from  the  voluntary  execu- 
tion and  recording  of  the  instruments,  and  no  sufficient 
evidence  was  offered  to  overcome  this  presumption.    Rohm- 
son  V.  Gould,  26  Iowa  89 ;   Craven  v.  Winter ,  38  Iowa  471 ; 
In  re  Estate  of  Bell,  150  Iowa  725;    Stiles  v.  Breed,  151 
Iowa  86;    Burch  v.  Nicholson,  157  Iowa  502;    Tiicker  v. 
Qlew,  158  Iowa  231. 

The  court  below  found  that  the  deed  was  delivered ; 
and,  while  the  matter  may  never  have  been  discussed  be- 
tween the  father  and  some  of  the  children,  their  acceptance 
of  the  conveyance  may  be  presumed,  from  the  beneficial  in- 
terests conveyed  thereby.  Robinson  v.  Chuld,  supra ; 
Craven  v.  Winter,  supra;    In  re  Estate  of  Bell,  supra; 
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Stiles  V.  Breed,  supra;  Burch  r.  Nicholson,  snpra;  Tucker 
V,  Olew,  supra. 

E.  W.  Moore,  on  May  12,  1911,  executed  a  will;  but, 
as  he  had  conveyed  all  of  his  property  to  his  children,  ob- 
jections were  filed  to  the  probate  of  the  will  by  all  of  the 
defendants  named  herein,  except  Frank  Moore,  whose 
whereabouts  were,  at  the  time  of  the  trial,  unknown.  It 
was  also  agreed  among  the  legatees  named  in  the  will  that 
the  testator  was  not,  at  the  time  of  its  execution,  mentally 
competent  to  dispose  of  his  property.  The  will  was,  there- 
fore, denied  admission  to  probate. 

We  have  carefully  read  and  considered  the  evidence  re- 
lating to  the  claimed  recognition  of  plaintHF  as  his  child 
by  E,  W.  Moore,  and  also  respecting  the  delivery  of  the 
deeds;  and  while,  if  the  only  question  presented  were  of 
the  paternity  of  plaintiff,  the  evidence  offered  might  pos- 
sibly be  sufficient  to  justify  the  inference  that  E.  W.  Moore 
was  the  father  of  plaintiff,  it  falls  far  short  of  showing  the 
recognition  required  by  statute. 

The  conclusion  of  the  trial  court  meets  with  our  ap- 
proval, and  the  judgment  below  is — Affirmed. 

'    Pbbston,  0.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


Hans  Nelson,  Appellant,  v.  Martin  J.  Hbdin,  Appellee. 

EVIDENOE:     Bate  of  Speed.    An  opinion  as  to  the  rate  of  speed 

1  may  not  be  based  solely  on  the  marks  made  by  the  skidding  of  a 
vehicle  In  the  highway. 

APPEAL  AND  EBBOB:     Assertions  of  Facts  Kot  Contained  in  Ab- 

2  fftract.  Assertions  of  fact  not  embraced  in  the  abstract  are 
futile. 

NEOUOENCE:     "Last  Clear  Chance."     The  "last  clear  chance" 

3  doctrine  rests  essentially  on  the  fact  that  the  injured  party  has 
been  gfuilty  of  contributory  negligence,  and  that  the  one  inflict- 
ing the  injury  had  due  knowledge  of  such  negligence. 

Vol.  184  lA. — 42 
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Appeal  from  Cedar  Rapids  Superior  Court. — ^C.  L.  Tay- 

.  LOR,  Judga 

October  18,  1918. 

Action  at  law  to  recover  damages  for  personal  injury. 
Verdict  and  judgment  for  defendant,  and  plaintiff  appeals. 
— Affirmed, 

B.  L,  Wich  and  L.  If.  Kratz,  for  appellant. 
Deacon,  Good,  Sargent  &  Spangler,  for  appellee. 

Weaver,  J. — The  accident  in  question  occurred  in  the 
city  of  Cedar  Rapids.  The  plaintiff,  riding  a  motorcycle, 
was  going  south  on  Fourteenth  Street,  approaching  Third 
Avenue,  into  which  he  intended  to  turn  and  proceed  east- 
ward. At  the  same  time,  defendant,  driving  an  automobile, 
was  approaching  Fourteenth  Street  from  the  east  on  Third 
Avenue.  A  collision  occurred  at  the  intersection,  and 
plaintiff  suffered  injury.  He  brings  this  action  for  dam- 
ages, alleging  that  the  collision  was  caused  by  defendant's 
negligence,  and  without  fault  on  his  part.  The  defendant 
denies  the  allegations  of  the  petition.  There  was  a  trial 
to  a  jury,  which  returned  a  general  verdict  for  the  defend- 
ant; also,  special  findings  that  plaintiff,  as  he  entered  up- 
on the  street  intersection,  turned  eastward  upon  the  east- 
erly side  of  the  center  of  the  intersection,  and  immediate- 
ly in  front  of  the  defendant's  automobile;  also,  that  de- 
fendant was  not,  as  claimed  by  plaintiff,  operating  his  car 
at  more  than  fifteen  miles  per  hour,  and  that  he  did  turn 
his  car  from  the  north  to  the  south  side  of  the  avenue,  in 
an  attempt  to  avoid  the  collision.  From  the  judgment  en- 
tered for  the  defendant  on  the  verdict  and  findings  of  thr 
jury,  the  plaintiff  brings  this  appeal. 

I.  The  argument  for  appellant  is  almost  wholly  di- 
rected to  the  proposition,  stated  in  different  forms,  that 
the  evidence  clearly  show  the  defendant's  negligence  and 
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the  absence  of  contribatory  negligence  on  plaintiff's  part, 
and  a  recovery  of  damages  should  have  beeo  awarded. 
These  are  all  questions  of  fact,  and  the  truth  in  respect 
thereto  was  for  the  jury  to  And,  from  all  the  testimony. 
It  is  true  there  was  ample  evidence  on  which,  if  believed 
bj  the  jury,  a  verdict  for  plaintiff  could  well  have  been 
found.  On  the  other  hand,  there  was  evidence  which,  if 
fonnd  credible,  was  sufficient  to  sustain  a  finding  that  plain- 
tiff  himself  was  negligent,  and  thereby  contributed  to  his 
own  injury.  How  much  of  the  testimony  on  either  side 
was  true,  its  weight  and  value,  and  on  which  side  was 
the  apparent  preponderance,  were  all  jary  questions;  and 
it  was  not  in  the  province  of  the  trial  court  to  pass  there- 
on, nor  is  it  the  subject  of  review  by  this  court,  further 
than  to  see  if  the  record  contains  any  evidence  to  support 
the  verdict.  This  is  an  elementary  proposition,  too  often 
repeated  and  too  thoroughly  understood  to  call  for  any 
citation  of  authorities. 

II.  Complaint  is  made  that  a  witness  who  did  not  see 
the  defendant's  car  in  motion,  but  observed  the  marks*  made 
in  the  street  by  the  skidding  of  the  wheels,  was  not  allowed 

to   testify,  giving  his  judgment  as  to  the 

^"  m^Jf^^SJeed.      ^^*^  ^^  ®P®^^  ^*  which  the  car  must  have 

been  moving  at  the  time.  The  ruling  was 
correct.  An  answer  to  such  question,  if  it  should  be 
thought  to  amount  to  anything  more  than  mere  guesswork, 
could,  at  best,  be  the  merest  conclusion.  It  would  doubt- 
less be  proper  to  prove  the  marks,  if  any,  their  appearance, 
length,  and  other  circumstances  relating  thereto,  and  the 
jury  could  draw  all  l^itimate  inferences  therefrom,  as 
well  and  as  correctly  as  the  witness. 

In  the  course  of  cross-examination  of  the  defendant 
as  a  witness,  counsel  appear  to  have  tried  to  elicit  an  ad- 
mission   that   defendant's   hands   were,   to    some   extent, 
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crippled,    interfering    with    his    ability  to 

2.  Appeal  and         handle  au  automobile;   and  to  this  end,  as 

tions^of^facta      we  infer,  presented  to  him  a  paper  marked 

in  abstVct.^        Mxhibit  2,  and  asked,  "Q.  Did  you  have  on 

tile  in  the  district  court  of  Linn  County, 
an  action  entitled — "  at  which  point  the  question  was  in- 
terrupted by  an  objection,  which  was  sustained.     This  is 
said  to  have  been  prejudicial  error.     There  appears  to 
have  been  no  offer  by  counsel  to  show  the  nature  or  con- 
tents of  the  exhibit  or  its  competency;    and  upon  such 
condition  of  the  record,  it  must  be  presumed  that  the  rul- 
ing wjBiB  correct.    It  is  true,  counsel  in  argument  enlight- 
ens this  court  as  to  the  matter  contained  in  the  paper ;  but 
statements  in  argument  of  facts  not  shown  by  the  abstract 
constitute  no  part  of  the  record,  and  cannot  be  considered. 
We  may  further  add  that,  even  if  the  objection  be  waived, 
and  it  be  admitted  that  the  exhibit  is  just  what  counsel 
say  it  is,  it  contains  nothing  material  or  relevant  to  this 
case,  and  it  was  rightfully  excluded. 

III.  Counsel  also  contend  that  the  facts  present  a 
case  for  the  application  of  the  rule  of  the  last  clear  chance 
to  avoid  the  collision,  and  that  the  jury  should  have  been 

instructed  upon  the  law  applicable  there- 

3.  NuGLioENca :       to-    A  reading  of  the  record  seems  to  leave 

ciSTnce/*"  no  room  for  an  instruction  Of  that  nature. 

The  jury  found  specially  that  the  defend- 
ant was  not  driving  at  a  high  or  reckless  rate  of  speed; 
and  for  the  pui^poses  of  this  appeal,  we  may  assume  that 
plaintiff  was  not.  Under  such  circumstances,  neither  was 
bound  to  stop  until,  to  his  apprehension  as  a  reasonable 
man,  he  ought  to  see  that  to  continue  his  course  was  to 
incur  peril  of  collision.  The  doctrine  of  the  last  clear 
chance  has  no  place  in  the  case,  unless  plaintiff  is  first 
chargeable  with  contributory  negligence.  If  he  was  n^- 
ligent  at  all,  it  was  because  (as  found  by  the  jury),  while 
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upon  the  street  intersection,  he  turned  to  the  east  too 
soon,  bringing  himself  and  his  motorcycle  immediately  in 
front  of  defendant's  car,  leaving  the  latter  no  opportunity 
to  avoid  the  impact,  except  by  pulling  to  the  south.  Un- 
fortunately, plaintiff,  in  the  sudden  emergency  thus  creat-. 
ed,  sought  to  remedy  his  mistake  by  also  pulling  to  the 
south ;  but  neither  was  able  to  so  far  control  his  vehicle 
as  to  prevent  their  meeting  upon  converging  lines.  A  find- 
ing by  the  jury  that  defendant,  after  seeing  the  plaintiff's 
peril,  occasioned  by  his  premature  turn  to  the  east,  was 
negligent  in  failing  to  stop  his  car,  would  have  no  sup- 
port in  the  record. 

No  error  to  the  prejudice  of  the  plaintiff  is  shown, 
and  the  judgment  of  the  court  below  is — Affirmed. 

Preston,  C.  J.,  Qatnob  and  Stevens,  JJ.,  concur. 


New  Hampshire  Fire  Insurance  Company,  Plaintiff,  v. 
Hubert  Uttbrback,  Judge,  et  al..  Defendants. 

OTSUBANCB:  Venue  in  Action  on  PoUcy.  Motion  to  transfer  to 
the  proper  county  is  the  only  remedy  possessed  by  a  foreign  in- 
surance company,  when,  on  due  service,  it  is  sued  in  the  torong 
county  on  a  policy  issued  by  it  in  this  state. 

Certiorari  from  Polk  District  Court. — Hubert  Utter- 
back,  Judge. 

October  18,  1918. 

Certiorari  proceedings  from  the  district  court  of  Polk 
County. — Affirmed. 

Stippy  Perry y  Bannister  d  Starzinger,  and  0.  M.  Slay- 
maker,  for  plaintiff. 

Cosson  d  Francis,  for  defendants. 
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Stevens,  J. — The  defendant,  a  nonresident  insurance 
corporation,  in  an  action  brought  against  it  by  B.  R.  Frick 
in  Polk  County  for  loss  occurring  in  Clarke  County,  where 
the  policy  was  issued,  where  the  loss  occurred,  and  where 
plaintiff,  at  the  time,  resided,  appeared  therein  for  the  sole 
purpose  of  challenging  the  jurisdiction  of  the  court,  under 
the  provisions  of  Section  3541,  Supplement  to  the  Code, 
1913.  The  motion  to  quash  the  service  and  dismiss  plain- 
tiff's petition  was  overruled,  and  time  given  defendant  in 
which  to  plead.  The  grounds  of  defendant's  motion  are  as 
follows : 

"1.  That  no  notice  of  the  commencement  of  this  ac- 
tion has  been  served  on  the  defendant,  as  required,  by  law. 

^'2.  That  the  defendant  in  the  case  is  a  fire  insur- 
ance company,  organized  and  incorporated  under  th6  laws 
of  the  state  of  New  Hampshire,  and  is  not  incorporated  un- 
der the  laws  of.  the  state  of  Iowa. 

"That  such  defendant  does  not  and  never  did  have  its 
principal  place  of  business  in  Polk  County,  Iowa,  and  the 
contract  of  insurance  sued  on  in  this  case  was  made  and 
the  loss  claimed  on  occurred  in  Clarke  County,  Iowa." 

The  original  notice  was  served  upon  the  commissioner 
of  insurance  in  Polk  County.    . 

While  the  argument  of  counsel  covers  a  much  wider 
range,  the  sole  question  presented  for  our  decision  is:  Did 
the  district  court  of  Polk  County  acquire  jurisdiction  of 
the  defendant  insurance  company  by  service  therein  of  orig- 
inal notice  upon  the  insurance  commissioner?  It  is  not 
claimed  that  such  commissioner  is  not  a  proper  person  upon 
whom  service  thereof  could  be  made;  but  it  is  the  conten- 
tion of  counsel  for  the  insurance  company  that  suit,  could 
only  be  brought  against  it  in  one  of  the  counties  designated 
by  Sections  3499  or  3500  of  the  Code.  Foreign  insurance 
corporations,  before  commencing  business  in  this  state, 
must  comply  with  the  following  provisions  of  Section  1722 
of  the  Code : 
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"Any  foreign  company  desiring  to  transact  the  busi- 
ness of  insurance  under  this  chapter,  by  an  agent  or  agents 
in  the  state,  shall  file  with  the  auditor  of  state  a  written 
instrument,  duly  signed  and  sealed,  authorizing  such  au- 
ditor to  acknowledge  service  of  notice  or  process  for  and 
in  behalf  of  such  company  in  this  state,  and  consenting 
that  service  of  notice  or  process  may  be  made  upon  the  au- 
ditor of  stale,  and  when  so  made  shall  be  taken  and  held 
as  valid  as  if  served  upon  the  company  according  to  the 
laws  of  this  or  any  other  state,  and  waiving  all  claim  or 
right  or  error  by  reason  of  such  acknowledgment  of  serv- 
ice." 

Since  the  enactment  of  the  above  section,  the  legisla- 
ture has  created  a  separate!  insurance  department,  the 
chief  officer  of  which  is  stj'led  the  commissioner  of  insur- 
ance. 

We  gather  from  the  argument  of  counsel  that,  some 
time  prior  to  the  service  of  the  notice  in  question,  the  in- 
surance company  filed  a  written  instrument  in  the  office  of 
the  insurance  commissioner,  consenting  that  service  of  orig 
inal  notice  might  be  made  upon  him.  He  thereby  became 
the  agent  of  said  company  for  that  purpose.  Greaves  d  Co, 
r.  Posner,  111  Iowa  651. 

Section  3504  of  the  Code  provides  that: 
"If  an  action  is  brought  in  a  wrong  county,  it  may 
there  be  prosecuted  to  a  termination,  unless  the  defend- 
ant, before  answer,  demands  a  change  of  place  of  trial  to 
the  proper  county,  in  which  case  the  court  shall  order  the 
same  at  the  cost  of  the  plaintiff." 

If  the  insurance  company  were  a  resident  of  this  state, 
and  sued  in  the  wrong  county,  its  remedy  would  be  to  move 
for  a  transfer  to  the  proper  county  for  trial.  We  perceive 
no  reason  why  a  different  rule  should  be  applied  in  the 
present  case.  If  suit  can  only  be  legally  prosecuted  in  a 
certain  county,  or  counties,  against  a  nonresident  insur- 
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aiice  corporation,  it  should  have,  and,  under  the  statute, 
has,  the  same  right  to  have  the  trial  thereof  transferred  to 
the  proper  county  as  a  resident  of  this  state  would  have, 
if  suit  were  brought  against  him  in  the  wrong  county.  It 
is  conceded  by  counsel  for  the  insurance  company  that  the 
policy  in  suit  was  issued  by  a  local  agency  in  Clarke  Coun- 
ty, where  the  property  was  situated,  and  of  which  Frick 
was,  at  the  time,  a  resident.  Whether  suit  should  have  been 
brought  in  Clarke  County,  or  whether  same  may  be  main- 
tained in  Polk  County,  are  questions  not  before  us  for  de- 
termination. The  district  court  of  Polk  County  acquired 
jurisdiction  over  the  insurance  company  by  service  of  origin- 
al notice  upon  its  agent,  appointed  for  that  purpose;  and 
if  in  the  wrong  county,  the  company,  before  answer,  may 
have  same  transferred  to  the  proper  county.  It  follows 
that  the  niling  of  the  court  is — Affirmed. 

Preston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


Sidney  E.  Sinclair,  Appellee,  v.  L.  R,  Jacobs,  Appel- 
lant, et  al. 

APPEAL  AND  EBBOB:  Scope  of  Be  view— Liability  of  Indorser. 
When  the  corporate  maker  of  a  note  does  not  appeal  from  the 
judgment  again&t  it,  and  the  indorser  admits  the  genuineness 
of  his  indorsement,  the  court  will  not,  on  appeal  by  the  indorser, 
review  the  judgment  against  the  maker  on  the  point  that  the 
maker  was  not  properly  identified. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 

October  18,  1918. 

Action  at  law  upon  a  promissory  note  upon  which  the 
defendant  Jacobs  is  an  alleged  endorser.  Judgment  for 
the  plaintiflP  upon  a  directed  verdict,  and  the  defendant 
Jacobs  appeals. — Affirmed. 
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Herrick  d  Reed,  for  appellant. 

Dawley,  Jordan  db  Dawley,  for  appellee. 

Weavbr,  J. — The  note  sued  upon  is  in  the  following 
form: 

"15,000.00  Cedar  Rapids,  Iowa,  April  9,  1916. 

"Six  months  after  date,  for  value  received,  we 
promise  to  pay  Sydney  E.  Sinclair  five  thousand  (f5,- 
000.00)  and  no  hundredths  dollars,  payable  at  Cedar 
liapids,  Iowa,  with  discount  at  the  rate  of  8  per  cent 
per  annum  from  April  9,  discount  payable  in  advance. 

"If  any  part  of  the  principal  or  interest  of  this 
note  is  not  paid  when  duanthe  overdue  amount  shall 
bear  interest  at  the  rate  of  8  per  cent  per  annum  after 
maturity,  payable  annually.  If  suit  is  brought  to  col- 
lect this  note,  we  agree  to  pay  a  i-easonable  attorney's 
fee. 

"Reliance  Refining  Co. 
"By  J.  C.  Wendel. 

"Endorsed  by  J.  C.  Wendel,  E.  R.  Frank,  L.  R. 
Jacobs,  Andreas  Frank." 

To  this  action,  the  "Reliance  Refining  Company"  and 
the  several  endorsers  appeared;  and,  on  motion  of  the  de- 
fendant Jacobs,  plaintiff  made  his  petition  more  specific, 
by  seating  that  the  "Reliance  Refining  Company,"  sought 
to  be  charged,  was  an  Iowa  corporation.  Each  of  the  sev- 
eral defendants  then  filed  a  separate  answer,  simply  deny- 
ing each  and  every  allegation  of  the  petition.  None  of 
the  answers  were  verified.  On  proceeding  to  trial,  plain- 
tiff, as  a  witness,  produced  and  identified  the  note,  and  it 
was  introduced  in  evidence,  over  Jacobs'  objection  that 
there  had  been  no  sufficient  identification  of  the  instru- 
ment as  the  note  of  the  defendant  company,  or  of  its  en- 
dorsement by  Jacobs.     Plaintiff  having  rested  upon  this 
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showing,  Jacobs  moved  for  a  directed  verdict  on  the 
grounds  stated;  and  the  motion  was  overruled.  There- 
upon, defendant  called  to  the  stand  several  witnesses,  to 
whom  numerous  questions  were  put,  the  apparent  purpose 
of  which — though  not  so  stated — was  to  show  that  the 
note  sued  upon  was  not  the  note  of  the  Reliance  Refining 
Company  of  Iowa,  but  of  the  Reliance  Refining  Company 
of  Illinois.  All  the  offered  testimony  was  ruled  out. 
Jacobs,  as  a  witness  in  his  own  behalf,  said,  among  other 
things : 

"I  have  examined  this  note.  That  is  my  name,  L.  R. 
Jacobs." 

The  foregoing  is  all  the  material  evidence  allowed  to 
go  to  the  jury.  When  the  parties  had  rested,  plaintiff^s 
motion  for  a  directed  verdict  was  sustained,  and  judg- 
ment entered  accordingly.  The  defendant  Jacobs  alone  has 
appealed. 

Appellant  plants  his  demand  for  a  reversal  entirely 
upon  the  proposition  that,  though  the  genuineness  of  the 
signatures  was  not  denied  under  oath,  as  provided  in  Code 
Section  3640,  defendants  were  still   entitled,  under  their 
general  denial  of  the  petition,  to  assume  the  burden,  and 
prove  the  fact  that  the  signatures  were  not  genuine.    This 
proposition  has  been  made  the  subject  of  elaborate  argu- 
ment by  counsel  on  either  side,  who  have  industriously 
arrayed  the  prior  decisions  of  the  court  upon  the  subject, 
each  finding  rulings  which  they  criticize  and  precedents 
which  they  think  to  be  unsound.    It  is  possible  there  may 
be  some  confusion  and  a  measure  of  inconsistency  in  the 
cases,  but  if  so,  there  appears  to  be  no  occasion  at  this 
time  to  attempt  to  rectify  it;    for,  under  the  record   as 
made,  it  appears  to  us  that  the  defendant,  who  alone  ap- 
peals, is  in  no  position  to  raise  or  take  advantage  of  the 
objection.     The   refining  company,   which  was   sued    and 
appeared  and  answered,  and  against  which,  as  we  assume. 
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judgment  was  entered,  has  not  appealed.  Its  liability  is, 
therefore,  settled,  and  we  cannot  properly  review  the  rec- 
ord upon  which  the  recovery  against  it  was  had.  The  ap- 
pellant Jacobs,  as  a  witness,  conceded  the  genuineness  of 
his  endorsement;  and,  such  being  the  case,  the  fact  as  to 
whether  the  maker  of  the  note  was  the  Reliance  Refining 
Company  of  Iowa,  or  its  twin  or  counterpart  in  Illinois,  is 
wholly  immaterial. 

There  is  no  prejudicial  error  in  the  record,  and  the 
judgment  of  the  district  court  is — Affirmed. 

Pebbton,  C.  J.,  Gatnor  and  Stevens,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  R.  A.  Cater,  Appellant. 

OBIMINAL  LAW:    Intent.    An  accused  may  testify  directly  to  hie 

1  intent  In  doing  an  act,  when  the  act  is  criminal  it  done  with 
one  intent,  and  not  criminal  If  done  with  another  Intent.  So 
held  on  a  prosecution  for  heing  a  transient  merchant  and  refus- 
ing to  pay  a  municipal  license. 

EVIDENCE:     Facts  Learned  from  Others.    What  a  witness  learned 

2  from  others  aa  to  the  manner  *in  which  a  party  conducted  his 
business,  without  any  showing  of  persoinal  knowledge  on  the 
part  of  the  witness  of  the  truth  of  the  facts,  is  pure  hearsay, 

LICEKSES:     Criminal  Prosecntlon — SeUing  Price  of  Goods.     On  a 

3  charge  that  an  accused  was  a  transient  merchant,  and  had  re- 
fused to  pay  a  license,  evidence  that  the  accused  was  selling  his 
goods  at  a  price  in  excess  of  the  local  value  of  the  goods  was 
wholly  Irrelevant. 

Appeal  from  Limi  District  Court, — Milo  P.  Smith,  Judge. 

October  18,  1918. 

Upox  an  information  filed  in  the  superior  court  of 
Cedar  Rapids,  the  defendant  was  convicted  of  violating  a 
certain  citj'  ordinance.  From  the  judgment  entered  in  that 
proceeding,  he  appealed  to  the  district  court,  where  he  was 
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again  tried  and  again  convicted,  and  he  brings  the  case  by 
further  appeal  to  this  court. — Reversed. 

TrewirVy  Simmons  d  Trewin,  for  appellant. 

0.  Elliott,  *City  Attorney,  and  Frank  H.  Randall,  As- 
sistant  City  Attorney,  for  appellee. 

Weaver,  J. — The  ordinance  with  violation  of  which 
the  defendant  is  charged,  provides  as  follows: 

"Section  884.  Transient  Merchants — Itiners^nt  Ven- 
dors.— 16.  Transient  merchants  or  itine'- 
1.  Criminal  ant  vendors  shall  be  construed  to  mean  and 

t.AW  :   Intent. 

include  all  persons,  principal  or  agent,  who 
engage  in  a  temporary  or  transient  merchandise  business 
in  the  city  of  Cedar  Eapids  and  including  those  who,  for 
the  purpose  of  carrying  on  such  business,  hire,  lease,  or 
occupy  any  building,  structure  or  railroad  car  for  the  ex- 
hibition and  sale  of  such  goods,  wares  and  merchandise, 
shall  pay  a  license  fee  of  ten  ($10.00)  dollars  per  day 
while  so  engaged  in  such  business." 

The  testimony  tended  to  show  that  the  defendant  en- 
tered into  some  arrangement  with  a  firm  or  business  house 
known  as  C.  P.  Adams  Company,  having  its  principal  place 
of  business  at  Erie,  Pennsylvania,  by  which  defendant  un- 
dertook to  sell  at  retail,  in  the  city  of  Cedar  Rapids,  cer- 
tain classes  of  goods  fumisled  him  by  said  company.  De- 
fendant had  long  been  a  resident  of  the  state,  and,  in  Sep- 
tember, 1916,  came  to  Cedar  Rapids  for  the  purpose  of  en- 
tering the  described  business.  He  rented  a  store  room, 
taking  a  lease  for  six  months,  and  in  a  short  time,  had  in 
stock  goods  received  from  the  Adams  Company  to  the 
amount  of  about  $4,500,  and  employed  several  assistants. 
To  some  extent  personally,  but  largely  by  his  clerks  or 
assistants,  he  canvassed  for  customers  by  visiting  people 
at  their  homes,  taking  orders  to  be  supplied  from  his  stock. 
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The  goods  consisted  largely  of  rugs,  blankets,  silverware, 
tea  sets,  vacuum  cleaners,  and  other  articles  and  conve- 
niences for  household  and  domestic  use,  and  his  sales  were, 
for  the  most  part,  on  time,  for  payments  to  be  made  in 
comparatively  small  amounts  to  a  collector  employed  for 
that  purpose.  The  compensation  of  the  defendant,  as  well 
as  that  of  his  assistants,  was  on  the  basis  of  an  agreed 
commission  on  sales  made.  This  business  the  appellant 
continued  at  the  same  place  until  arrested,  November  13, 
1916,  charged  with  a  violation  of  the  ordinance.  The  goods 
were  not  removed  from  Cedar  Rapids,  and  were  there  as- 
sessed for  taxation  in  January,  1917,  at  |3,538,  and  bjjok 
,     accounts  at  |2,000. 

j  The  defendant,  on  being  brought  before  the  superior 

court,  entered  a  plea  of  not  guilty,  was  tried,  found  guilty, 
and  adjudged  to  pay  a  fine.  From  this  judgment  he  ap- 
pealed to  the  district  court,  where  he  was  again  tried  and 
again  convicted  and  fined.  At  the  opening  of  the  trial,  ob- 
jection was  raised  by  his  counsel  that  the  information  on 
which  he  was  prosecuted  fails  to  charge  any  offense,  and 
that  the  ordinance  in  question  is  unconstitutional.  The 
objection  was  overruled,  and  this  ruling  is  assigned  for 
error. 

On  the  trial,  several  witnesses  for  the  prosecution  tes- 
tified to  the  nature  of  defendant's  stock  of  goods  and  his 
manner  of  doing  business,   substantially  as  we  have  al- 
ready stated.    The  evidence  also  tended  to 
2.  etiden-ce:  show  that  the  business  done  amounted  to 

from  oThere.        about  |1,000  per  week.    The  assistant  city 

attorney  testified  as  a  witness;  and,  over 
the  objection  of  defendant,  was  allowed  to  state  that  he 
had  visited  the  cities  of  Waterloo  and  Sioux  City,  and 
that  at  each  place  he  learned  that  C.  P.  Adams  &  Com- 
pany had,  at  one  time,  conducted  a  business  there,  but, 
after  a  period  of  some  months,  had  ceased.    While  the  wit- 
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iless  states  that  he  obtained  his  information  by  investiga- 
tion, there  is  no  showing  of  any  kind  from  whom  the  in- 
fonnation  was  received,  or  that  he  was  able,  of  his  own 
knowledge,  to  speak  of  the  matters  so  testified  to  by  Mm. 
One  of  the  persons  who 'had  served  the  defendant  as 
an  assistant  or  clerk  was  called,  and  identified  a  certain 
catalogue  of  goods  and  prices  as  being  one  used  in  def^d- 

ant's  business.     Other  witnesses,  who  are 
8.  Licenses:  resident  merchants  of  Cedar  Bapids,  were 

criminal  prose-       . ,  ,       ,  ^     ,        .  .,     «         » ,       ,' 

cution:  sell-       then  examined,  and,  having  their  attention 
goods.  called  to  the  catalogued  prices  of  various 

^  articles,  were  permitted  to  state  the  fair 

market  value  of  the  same  in  Cedar  Rapids  in  November, 
1916.  This  testimony  was  objected  to  at  each  step,  but  was 
admitted.  It  tended  to  show  that  the  catalogued  prices 
on  some  of  the  goods  were  materially  greater  than  the 
market  value  fixed  by  the  witnesses.  To  illustrate  what 
was  allowed  to  pass  as  evidence,  it  may  be  said  that,  wherte 
the  catalogue  marked  the  prices  of  certain  rugs  at  from 
f4.50  to  f44,  a  merchant  witness  placed  their  values  at 
from  $3.25  to  $36;  and  blankets  catalogued  at  from  |7.50 
to  $11.00  were  estimated  by  him  at  from  $6.25  to  $8.75; 
also,  that  curtains  catalogued  at  $9.00  were  of  the  fair 
retail  value  of  $7.50.  On  cross-examination,  this  witness 
said  (we  quote  from  the  abstract)  as  follows: 

"I  have  had  no  experience  about  selling  through  solic- 
itors for  payments  in  small  installments.  I  do  not  know 
anything  about  the  wringers  on  page  5  of  the  catalogue 
I  do  not  know  the  carpet  sweepers  marked  'Adams.*  We 
do  not  have  them.  The  prices  I  quoted  on  these  goods 
were  substantially  cash  prices,  and  not  to  sell  by  solici- 
tors on  small  weekly  payments.  I  do  not  mean  to  say  that 
all  rugs  of  the  same  size  put  out  under  the  brand  Axmin- 
ster  are  the  same  quality.  I  cannot  tell  much  about  mg5», 
because  that  is  not  in  my  department.     The  prices  I  tes- 
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tified  to  were  furnished  by  our  rug  man.    I  got  my  informa- 
tion from  him.     (Mr.  Trewin:    I  move  to  strike  out  the 
testimony  of  this  witness  in  reference  to  the  prices  of  rugs 
because  he  says  he  don't  know  personally  anything  about 
it,  and  what  he  says  is  hearsay  and  secondhand.     The 
Coiu't:    Where  did  you  get  your  information  from?     A. 
From  the  rug  manager  in  the  rug  department :   that  is,  the 
man  that  buys  all  these  and  marks  them.    The  Court :   Mo- 
tion overruled.    Defendant  excepts.)     The  man  down  there 
put  the  prices  of  these  rugs  on  paper  and  I  read  the  pa- 
per, and  that  is  all  1  know  about  the  rugs.    I  do  not  know 
wliether  the  quality  of  the  rugs  in  our  store  is  the  same 
as  the  quality  of  the  rugs  in  the  catalogue.    I  have  no  per- 
sonal know^ledge  about  the  quality  of  the  rugs,  and  none 
that  they  are  the  same  as  those  in  the  catalogue.    All  I 
know  is  about  the  list.     (Mr.  Trewin :   Now  I  again  move 
to  strike  out  all  this  witness'  testimony  about  these  rugs  as 
being    hearsay,    and    secondary    and    incompetent.      The 
Court:    The  same  ruling.     Defendant  excepts.)     My  line 
in  the  store  is  china  and  glassware.     I  have  no  personal 
knowledge  about  curtains  that  1  testified  to,  as  to  prices 
and  values.     I  got  that  from  our  buyer  in  the  curtain  de- 
partment.    I  am  not  testifying  from  personal  knowledge. 
The  same  is  true  about  the  couches.     (Defendant  moves 
to  strike  out  the  testimony  of  the  witness  in  regard  to  the 
couches,  as  being  incompetent,  irrelevant,  and  immaterial. 
Motion  overruled.     Defendant  excepts.)     I  got  my  infer- 
mation  about  blankets  from  our  blanket  man.     I  made  no 
personal  comparison.    What  I  have  testified  to  is  what  he 
told  me.    1  brought  the  list  to  court  and  testified  from  it. 
The  same  is  true  of  the  comforts.     I  have  no  personal 
knowledge  about  the  wholesale  cost  of  these  things,  ex- 
cept wringers  and  silverware.     (The  defendant  moves  to 
strike  out  all  the  testimony  of  this  witness  in  reference  to 
blankets,  comforts,  etc.,  because  his  testimony  shows  that 
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he  has  no  personal  knowledge  of  the  matter,  and  his  tes- 
timony is  hearsay.  The  Court :  Overruled.  Defendant  ex- 
cepts.)'' 

Much  of  the  record  is  given  over  to  testimony  of  this 
same  general  character,  though  some  of  the  witnesses  claim 
to  testify  from  their  own  personal  knowledge  as  to  values. 

On  the  part  of  defendant,  one  Mitchell,  manager  of  the 
Omaha  branch  of  C.  F.  Adams  &  Company's  business  in 
the  territory  including  Cedar  Bapids,  testified  that  he 
caused  the  Cedar  Bapids  branch  to  be  established,  in 
charge  of  the  defendant,  in  September,  1916,  and  from  that 
date  he  continued  to  ship  goods  to  defendant  until  the  lat- 
ter was  arrested  in  this  proceeding.  He  also  said  he  es- 
tablished a  branch  in  Waterloo,  which  continued  about 
ten  months,  when  it  was  closed  or  suspended  on  account 
of  the  resignation  of  the  local  manager;  and  that  he 
(witness)  was  then  looking  for  another  manager*  In 
Sioux  City,  in  the  year  1915,  he  established  another  branch, 
which  was  still  in  operation  at  the  time  of  the  'trial. 
There  was  still  another  branch  in  Des  Moines,  which  had 
then  been  running  over  a  year;  also,  branches  in  stiU  oth- 
er cities.  From  his  further  examination,  we  quote  from 
the  abstract  the  following : 

"Q,  Do  you  have,  Mr.  Mitchell,  any  intention  of  dis- 
continuing the  business  of  C.  F.  Adams  Company  in  Cedar 
BapidR,  if  you  are  permitted  to  go  on  here?  (Objected  to 
as  incompetent,  irrelevant,  and  immaterial,  and  calling  for 
the  opinion  and  conclusion  of  the  witness,  and  calling  for 
his  mental  operations  as  to  his  intentions.  The  CSonrt; 
Sustained.  Defendant  excepts.)  Q,  You  may  state  wheth- 
er it  is  the  general  custom  and  practice  of  C.  F.  Adams 
Co.,  in  cities  like  Cedar  Bapids  and  Waterloo,  Sioux  City, 
and  Des  Moines,  after  they  establish  a  business  there,  to 
maintain  it  permanently.  (Same  ruling.)  *  *  *  Q.  Do 
you  know  whether  this  stock  has  remained  in  Cedar  Bapids 
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since  Mr.  Cater  was  arrested^  and  is  still  there?  (Mr. 
Elliott:  Objected  to  as  being  incompetent,  irrelevant,  and 
immaterial.  The  Court:  Sustained.  Defendant  excepts. 
Mr.  Trewin :  They  brought  everything  down  to  date  about 
their  business  in-  Sioux  City.  The  Court:  I  don't  care 
to  hear  any  arguments.    Defendant  excepts.)" 

The  defendant  also  testified  in  his  own  behalf,  and, 
after  telling  of  coming  to  Cedar  Bapids  from  his  former 
home  to  take  charge  of  this  business,  he  was  asked  by  his 
counsel: 

"Q.  When  you  came  to  Cedar  Bapids,  you  may  state 
whether  or  not,  after  getting  your  business  established,  it 
was  your  intention  to  bring  your  family  to  live  in  Cedar 
Bapids.  (Mr.  £lliott:  Objected  to  as  incompetent,  irrel- 
evant, and  immaterial,  calling  for  the  mental  operation 
and  conclusion  of  the  witness.  The  Court :  Sustained.  De- 
fendant excepts.  Mr.  Trewin:  I  think  I  have  some  au- 
thorities on  that.  The  Court:  That  is  calling  for  the  ex- 
pression of  his  intentions.  I  don't  care  for  any  argument 
on  it, — it  is  too  plain.)  *  *  *  Q.  When  you  started 
this  business  in  Cedar  Bapids,  did  you  intend  to  continue 
in  it  permanently?  (Mr.  Elliott:  Objected  to  as  being 
incompetent,  irrelevant,  and  immaterial,  and  calling  for 
the  mental  •  operation  of  the  future  intentions  of  the  wit- 
ness. The  Court:  That  is  sustained.  Defendant  excepts.) 
Q.  When  you  opened  up  this  business,  did  you  have  any 
other  plan  than  to  continue  in  it  permanently?  (Same 
objection,  same  ruling,  and  exception.)  *  •  •  Q.  If 
permitted,  will  you  continue  your  business  in  Cedar 
Bapids?  (Mr.  Elliott:  Objected  to  as  incompetent,  irrel- 
evant, and  immaterial,  calling  for  the  after  intention  of 
the  witness  and  his  mental  operation.  The  Court:  Sus- 
tained.   Defendant  excepts.)" 

There  are  other  questions  raised  upon  the  admission 
and    rejection  of  evidence;    but  we  have  spoken  of  suf- 
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flcient  to  indicate  that  the  judgment  below  cannot  stand, 
and  a  new  trial  must  be  ordered. 

That  the  city  has  power  to  impose  a  license  charge 
upon  transient  merchants  is  to  be  conceded;   and  that  one 
who  is  a  transient  dealer  in  fact  cannot'  avoid  liability  un- 
der the  ordinance  by  the  expedient  of  carrying  on  his  tem- 
porary business  in  a  building  or  car  or  other  structure, 
is  also  true.    But  the  mere  fact  that  a  given  business  \a 
newly  established,  or  has  been  carried  on  but  a  short  time, 
or  that  the  proprietor  has  but  recently  come  to  the  city 
or  town,  or  is  a  stranger,  whose  purpose  and  intention  are 
unknown,  affords  neither  reason  nor  justification  for  hold- 
ing him  to  be  a  transient.    The  city,  no  less  than  the  coun-  * 
try,  is  open  to  the  enterprise  of  every  man  who  believes  it 
affords  him  opportunity  to  carry  on  a  lawful  business; 
and,  if  he  establishes  himself  therein  with  the  intent  there 
to  remain  and  build  up  and  carry  on  such  business,  he  is 
entitled  to  do  so  on  equal  terms  with  others  who  are  al- 
ready there.    Whether  a  dealer  or  merchant  is  to  be  classed 
as  a  transient  depends  entirely  upon  the  intention  with 
which  his  business  is  established  and  carried  on,  and  that 
intention  is  a  fact  to  which  he  may  testify,  if  such  fact  be- 
comes a  matter  of  judicial  inquiry.    Where  the  liability  of 
a  party  depends  upon  the  intent  with  which  the  act  was 
done,  and  not  upon  the  act,  independent  of  the  intention, 
he  may  testify  to  what  his  intention  in  fact  was.     Qoodr 
fellow  V,  Biggs,  88  Iowa  540;    Union  S.  Y.  Bank  v.  Coff- 
man,  101  Iowa  594;    Counselma/n  v.  Reichart,  103  Iowa 
430;   Zimmerman  v.  Brannon,  103  Iowa  144;   Harrison  v. 
McKim,  18  Iowa  485 ;   City  Nat,  Bank  v,  Jordan,  139  Iowa 
499 ;  Larson  v.  Thorns,  143  Iowa  338 ;  Learned  v.  Ryder,  61 
Barb.  (N.  Y.)  552;    1  Wigmore  on  Evidence,  Section  581. 
See,  also,  precedents  collected  in  note  to  Jarrell  v.  Young, 
(Md.)  23  L.  R.  A.  (N.  S.)  367,  373,  and  in  7  Encyc.  of  Evi- 
dence, page  596.    Indeed,  this  has  been  the  practically  uni- 
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versal  holding  of  all  courts,  ever  since  the  abandonment  of 
the  rule  by  which  the  interest  of  a  witness  disqualified 
him  to  testify.  The  question  as  it  arises  in  this  case  is, 
in  its  nature  and  effect,  ^uite  like  that  which  must  be  con- 
sidered where  inquiry  is  to  be  made  concerning  a  person's 
legal  residence.  In  cases  of  that  kind,  the  conclusion  to  be 
reached  is  peculiarly  dependent  upon  proof  of  the  per- 
son's intention ;  and  we  think  no  case  can  be  found  where 
it  is  held  that  such  person  is  incompetent  to  testify  to  the 
intent  with  which  he  changed  his  home  or  place  of  busi- 
ness, or  made  a  settlement  in  any  given  location. 

The  trial  court,  therefore,  erred  in  ruling  out  defend- 
ant's testimony  with  reference  to  the  purpose  and  inten- 
tion with  which  he  went  to  Cedar  Hapids  and  took  charge 
of  the  business,  and  with  reference  to  his  purpose  to  con- 
tinue the  business  there.  It  was  also  error  to  admit  the 
testimony  of  the  prosecuting  attorney  concerning  what 
he  learned  or  heard  from  others  in  Waterloo  or  Sioux  City 
in  regard  to  the  business  history  of  C.  F.  Adams  &  Com- 
pany in  those  towns,  as  well  as  to  admit  the  testimony 
of  a  merchant  witness  comparing  the  defendant's  cata- 
logued prices  with  the  market  value  of  like  goods  sold  by 
other  dealers,  and  very  especially,  to  admit  such  testimony 
by  witnesses  who  admittedly  knew  nothing  of  the  values, 
except  what  they  had  recently  been  told  by  others. 

It  is  quite  difficult  to  understand  upon  what  theory 
testimony  was  offered  or  admitted,  to  show  that  defend- 
ant sold  his  goods  at  higher  prices  than  the  merchants  of 
the  city  who  had  been  longer  established  in  business.  Had 
it  appeared  that  he  was  selling  at  prices  which  were  ma- 
terially below  the  market  value  of  the  goods,  it  might,  per- 
haps, justify  a  suspicion  that  his  location  in  the  city  was 
not  intended  to  be  permanent,  and  that  he  was  pushing  the 
sale  of  the  stock,  preparatory  to  an  early  closing  out ;  but 
no  such  inference  can  fairly  be  drawn  from  the  fact  that 
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he  did  not  undertake  to  undersell  other  merchants,  hand- 
ling similar  lines  of  merchandise.    Nor  is  it  a  very  material 
consideration  that,  in  doing  this  business,  defendant  rep- 
resented a  mercantile  firm  having  its  home  and  headquar- 
ters in  another  state.    It  is  a  matter  of  common  knowledge 
that  the  "chain  store"  system  is  a  very  large  and  important 
factor  in  the  retailing  of  merchandise.     It  is  by  no  means 
uncommon  for  a  single  great  merchant  or  corporation  to 
establish  branch  stores  in  nearly  every  city  and  town  of  con- 
siderable size  throughout  the  land,  and  to  enter  into  very 
active  competition  with  other  merchants  in  their  several 
lines;    but,  so  far  as  we  are  aware,  no  court  has  under- 
taken to  hold  it  competent  for  the  municipality  to  put  them 
under  the  ban  or  handicap  of  a  license  not  required  from 
merchants  generally.    The  usual  justification  offered  for  the 
imposition  of  a  license  upon   transient  merchants  is   to 
insure  proper  contribution  from  such  merchants  for  police 
protection,  and  to  protect  local  dealers  against  unfair  com- 
petition by  transient  dealers  who  come  and  go  so  quickly 
as  to  escape  their  share  of  general  taxation  in  the  com- 
munity;   and  it  may  be  admitted  that  the  reasons  so  ad- 
vanced are  sound,  and  that  reasonable  license  fees  so  ex- 
acted can  well  be  upheld.     But  the  burden  was  on   the 
prosecution  to  offer  proof  reasonably  .tending  to  show  that 
defendant  was,  in  fact,  a  transient  merchant;   or,  in  other 
words,  that  he,  or  Adams  &  Company,  which  he  represent- 
ed, had  established  the  business  in  Cedar  Bapids  for  tem- 
porary purposes  only.    There  is  no  presumption  that  such 
was  the  defendant's  intent,  and  we  look  through  the  rec- 
ord in  vain  to  find  proof  of  any  circumstance  necessarily 
tending  to  establish  it.     No  witness  for  the  prosecution 
testified,  and  none  could  testify,  to  such  intent;    and  the 
defendant,  the  only  person  having  knowledge  of  the  truth 
in  that  respect,  was  denied  the  right  to  tell  it  to  the  jury. 
Upon  the  showing  made  for  the  city,  it  was  probably  not 
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necessary  for  defendant  to  offer  any  testimony  in  his  own 
behalf;  but  if  the  trial  court  thought  otherwise,  and  pro- 
posed to  send  the  case  to  the  jury,  defendant  was,  as  we 
have  already  said,  competent  to  testify  to  the  fact  as  he 
claimed  it  to  be. 

We  do  not,  at  this  time,  pass  upon  the  appellant's  con- 
tention as  to  the  validity  of  the  ordinance  with  violation 
of  which  he  is  charged.  The  other  exceptions  which  we 
have  considered  are  sufficient  for  the  disposition  of  the 
appeal,  and  it  is  more  than  likely  that,  upon  the  retrial,  no 
occasion  will  arise  for  entering  upon  any  question  of  con- 
stitutional rights  or  limitations. 

For  the  reasons  we  have  stated,  the  judgment  below 
is  reversed,  and  a  new  trial  ordered. — Reversed. 

Preston,  C.  J.,  Gaynob  and  Stevens,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  C.  B.  Chismore,  Appellant. 

HIOHWATS:     Prescription  Besting  on  ''XTse"  Only.     "Use"  alone 

1  will  never  establish  a  highway  by  prescription. 

XSASEMEKTS:     "ITse*'  as  Evidence  of  Grant.    "Use"  of  an  alleged 

2  highway  may  be  admissible  on  the  issue  of  dedication  of  an 
easement. 

HIGHWAYS:      ObetnictionB — Improper    Issues.      "Dedication"    and 

3  "prescription"  are  not  proper  issues  in  a  prosecution  for  ob- 
structing a  regularly  established  highway. 

CHIMIN AL  LAW:    Assumption  of  Fact.    The  court  may  not  assume 

4  that  testimony  is  true,  simply  because  the  defendant'  does  not 
deny  It.  So  held  as  to  a  recorded  deed,  introduced  by  the  State 
on  a  prosecution  for  obstructing  a  highway. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 

October  18,  1918. 
The  defendant,  having  been  convicted  upon  an  indict- 
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ment  charging  him  with  the  crime  of  wilfully  and  mali- 
ciously obstructing  and  injuring  a  certain  public  highway, 
appeals.  The  material  facts  are  stated  in  the  opinion.— 
Reversed. 

F.  L,  Anderson  and  A.  E.  Lund,  for  appellant 

H.  M.  Havner,  Attorney  General,  (?.  P.  Linville,  and  H, 
K,  Lockwood,  for  appellee. 

Weaver,  J. — The  statute  which  defendant  is  charged 
with  violating  is  found  in  that  chapter  of  the  Code  treat- 
ing of  "Malicious  Mischief  and  Trespass,"  and  provides  that: 

"If  any  person  ♦  •  ♦  wilfully  obstruct  or  injure 
any  public  road  or  highway  *  *  *  he  shall  be  impris- 
oned in  the  penitentiary  not  more  than  five  years,  or  be 
fined  not  exceeding  f500."  Code  Supplement,  1913,  Sec- 
tion 4807. 

The  defendant  owns  land  along  the  course  of  the  high- 
way in  question,  and  the  act  constituting  the  alleged  of- 
fense w^as  the  construction  of  a  fence  within  its  boundaries. 
At  the  place  where  the  fence  was  built,  if  we  understand 
the  record,  the  proper  location  of  the  road,  if  one  exists, 
is  upon  the  boundary  between  the  land  of  the  defendant  on 
the  west,  and  of  one  Hamish  on  the  east.    There  was  evi- 
dence that,  on  the  plea  or  claim  that  the  road  as  it  had 
been  used  and  maintained  for  many  years  encroached  up- 
on his  land,  defendant  notified  the  township  trustees  to 
have  Hamish  move  his  fence  back,  and  stated  his  purpose 
to  move  his  own  in  that  direction.    The  new  fence  so  con- 
structed by  defendant  was  placed  along  or  near  the  middle 
of  the  traveled  way,  and  about  30  feet  from  the  section  line. 
The  question  below  was,  in  eflfect,  whether  the  act  of  de- 
fendant in  this  respect  was  done  under  circumstances  jus- 
tifying his  conviction  of  a  violation  of  the  statute. 

Of  the  questions  argued  by  counsel,  we  may  note  thb 
following : 
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I.  It  is  objected  that  the  location  and  establishment 
of  the  highway  were  not  properly  shown.  The  record  of 
such  establishment  and  the  identification  of  the  original 
location,  operation,  and  use  of  the  road  are  by  no  means 
clear;  but  we  think  it  cannot  be  said  that  the  showing  is 
insufficient  to  sustain  a  finding  by  the  jury  in  accordance 
with  the  State's  theory  at  this  point.  We  shall  not  at- 
tempt any  review  of  the  testimony  bearing  thereon.  It  is 
the  frequent,  if  not  common,  experience  of  the  courts  of 
this  state  to  find  that  the  earlier  records,  in  most  of  out 
counties,  relating  to  proceedings  for  establishing,  vacating, 
and  changing  highways,  were  very  loosely  kept,  necessitat- 
ing a  considerable  degree  of  liberality  in  so  construing 
them  as  to  avoid  confusion  and  disturbance  of  conditions 
which  have  had  the  unquestioned  acquiescence  of  the  prop- 
erty owners  affected,  and  of  the  general  public,  for  many 
years.  It  is  enough  to  say  that,  if  this  were  the  only  ex- 
ception to  be  considered,  we  should  not  feel  at  liberty  to 
disturb  the  verdict  or  judgment  below. 

II.  There  was  evidence  tending  to  show  that,  early 
in  the  history  of  the  county,  a  road  was  established,  as  by 
statute  provided,  along  or  near  the  course  of  the  road  now 

in  dispute,  and  that  such  establishment 
1.  Highways:         ^ya.s  confirmed  or  recognized  by  a  resurvey 

prescription  o  ,/  ^ 

"u"Ji!'"^on^?  in  tlie  year  1900.     It  was  also  shown  that 

the  road,  as  actually  used  and  traveled  be- 
tween the  lands  of  defendant  and  Harnish,  had  been  so 
maintained  for  many  years.  Relating  to  this  feature  of 
the  case,  the  court  charged  the  jury  that  a  public  road 
may  be  established  by  "statute,  by  prescription,  and  by 
dedication."  •  Concerning  what  is  necessary  to  be  shown, 
to  constitute  such  establishment,  the  court  said: 

"A  public  highway  is  established  by  statute  when  a 
petition  is  duly  signed  and  presented  to  the  board  of  su- 
pervisors, and  that,  in  compliance  with  said  petition,  the 
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board  of  supervisors  establish  the  road  proposed.  A  public 
highway  is  established  by  prescription  when  there  has  been 
actual  public  use  of  a  road  or  way ;  that  said  use  has  been 
general  and  uninterrupted  and  continued  for  a  period  of 
ten  years.  A  public  highway  is  established  by  dedication 
when  there  .has  been  an  intention  shown  on  the  part  of 
the  owner  or  owners  of  said  land  that  a  portion  of  same 
be  used  for  a  public  highway,  and  actual  use  thereof  by 
the  public  as  such.  You  are  instructed  that  a  peaceable, 
continuous,  and  uninterrupted  use  of  a  piece  of  ground  as 
a  highway  by  the  public  for  ten  years  or  more  creates  what 
is  called  a  prescriptive  right  to  use  the  road  as  such;  and 
this  right  continues  until  it  is  clearly  and  unmistakably 
abandoned  by  the  public." 

Objection  is  made  to  this  instruction;  and,  in  so  far 
at  least,  as  it  pertains  to  the  establishment  of  a  highway 
by  prescription,  it  cannot  be  sustained.  It  is  doubtful,  in- 
deed, whether  the  record  indicates  any  purpose  on  the  part 
of  the  state  to  claim  the  establishment  of  the  road  by  pre- 
scription; and  if  it  did  not,  then  the  instruction  erred  in 
that  it  permitted  a  verdict  of  guilty  on  an  issue  which  had 
not  been  tried.  But  if  the  issue  is  to  be  treated  as  in  the 
case,  the  instruction  is  still  erroneous,  in  stating  the  rule 
governing  the  establishment  of  highways  by  prescription 
under  the  law  of  this  state.  By  Code  Section  3004  it  is  pro- 
vided that : 

"In  all  actions  *  *  *  in  which  the  right  to  any 
easement  in  real  estate  shall  be  claimed  by  virtue  of  ad- 
verse possession  thereof  for  the  period  of  ten  years,  the 
use  of  the  same  shall  not  be  admitted  as  evidence  that  the 
party  claimed  the  easement  as  his  right,  but  the  fact  of  ad- 
verse possession  shall  be  established  by  evidence  distinct 
from  and  independent  of  its  use,  and  that  the  party  against 
whom  the  claim  is  made  had  express  notice  thereof;    and 
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these  provisions  shall  apply  to  public  as  well  as  private 
claims." 

That  this  statute  is  applicable  to  alleged  highways  by 
prescription  has  often  been  held.  Zigefoose  v.  Zigefoose^ 
69  Iowa  391 ;  State  v.  Mitchell,  58  Iowa  567 ;  State  v,  Bir- 
mingham,  74  Iowa  407,  408;  Gray  v,  Haas,  98  Iowa  502; 
Jones  V.  Peterson,  178  Iowa  1389.  In  other  words,  it  is 
the  law  of  the  state  that  the  mere  fact  of  public  use  of  a 
poad  or  way  for  any  length  of  time,  no  matter  how  ex- 
tended, will  not  sustain  a  claim  of  public  right  or  title  by 
prescription  in  such  road  or  way.  To  this  rule  the  in- 
struction given  by  the  court  is  diametrically  opposed ;  for 
it  tells  the  jury  that  a  road  by  prescription  is  established 
by  proof  of  actual  public  use  and  that  such  use  has  been 
general  and  uninterrupted  and  continued  for  a  period  of 
ten  years.  The  error  in  this  respect  was  clearly  prejudicial. 
This  holding  does  not  ignore  the  well-established  rule 
of  evidence  that,  where  it  is  claimed  that  the  road  has 
been  dedicated  by  the  owner  of  the  land  to  public  use  as 

a  highway,  proof  of  public  use  of  such  road 
2.  easbmbnts:  for  any  considerable  length  of  time,  with 
dence  of  grant,  the  knowledge  and  express  or  implied  con- 
sent of  the  owner,  is  admissible  as  a  fact 
or  circumstance  tending  to  sustain  the  theory  of  a  dedica- 
tion. But  the  effect  of  the  evidence  was  not  so  limited  by 
the  court;  and  the  jury  was  expressly  permitted  to  convict 
on  the  theory  of  a  prescriptive  public  right  shown  by  proof 
of  the  use  for  ten  years,  and  nothing  more. 

Indeed,  where  a  public  highway  which  is  alleged  to 
have  been  unlawfully  obstructed  appears  to  have  been  regu 
larly  laid  out,  and  the  public  and  the  road  officers  have 

been  using  and  improving  the  line  which 

'*  5»Srnctioii8 :       ^^^^  assume  to  be  the  one  so  established, 

&aeB.^^^^  '^         ^^^  ^^^®  ^s  *^  public  ways  by  prescrijition 

and  dedication  has  no  application  to  the 
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case.  State  v.  Gould,  40  Iowa  372.  And  t];iis  is  especial- 
ly true  where  the  road  has  once  been  regularly  laid  out 
and  established,  and  subsequently,  by  misunderstanding, 
inadvertence,  or  mistake  as  to  its  exact  location,  the  road, 
as  used,  varies  to  one  side  or  the  other  from  the  true  line. 
State  V.  Welpton,  34  Iowa  144;  State  v.  Schilh,  47  Iowa 
611 ;  State  v.  Croic,  3Q  Iowa  258. 

How  far,  if  at  all,  the  rule  relating  to  the  settlement 
of  boundaries  by  acquiescence  affects  such  cases,  does  not 
arise  upon  the  record  before  us. 

III.  In  rebuttal,  the  State  was  allowed  to  introduce 
in  evidence  a  deed  and  the  record  of  a  deed  appearing  to 
have  been  made  by  defendant  to  the  owner  of  the  Hamish 

tract,  of  a  strip  of  land  for  road  purposes 
4.  Criminal  OH   the  east  side  of  defendant's  farm,   the 

LAW :  Assump-  .  *    .1  •  1  1.    •  j. 

tion  of  fact.        apparent  purpose  of  the  evidence  being  to 

show  that  the  entire  highway  was  located 
on  the  land  owned  by  defendant,  and,  therefore,  his  claim 
of  right  to  move  the  fence  east,  to  within  30  feet  of  the  sec- 
tion line,  was  not  well  founded.  Referring  to  this  feature 
of  the  case,  the  court  instructed  the  jury  that: 

"The  undisputed  evidence  shows  that,  on  the  6th  day  of 
July,  1885,  at  about  the  time  of  the  survey  and  location  of 
the  road  by  Parsons,  the  defendant  herein,  by  proper  deed, 
— being  Exhibit  2  offered  in  evidence, — conveyed  to  Jonas 
Harnish,  the  owner  of  the  land  east  of  the  portion  of  tRe 
road  in  dispute,  a  strip  of  land  30  feet  wide  and  55  rods 
long,  on  the  east  side  of  his  farm,  and  along  the  west  side 
of  the  line  between  his  land  and  that  of  Harnish,  for  high- 
way purposes.  In  other  words,  this  conveyance  located 
the  entire  road,  of  60  feet  in  wndth,  on  the  land  of  the  de- 
fendant throughout  the  55  rods,  from  a  point  opposite  to 
the  northwest  corner  of  the  Harnish  40,  south  to  within 
25  rods  of  the  southwest  comer  of  said  40-acre  tract;  and 
the  defendant  had  no  right  to  move  his  fence  eastward  of 
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^l^e  line  60  feet  west  from  the  quarter  quarter  line;  and  if 
'^  <Hd  so,  then  he  is  guilty  of  the 'crime  charged  against 
^^^,  and  you  should  convict  him,  provided  you  And  that  he 
^^    jso  maliciously.'' 

This  instruction  left  nothing  to  the  jury  but  the  ques- 

^^xx     of  defendant's  allied  malice;    and   if  malice  was 

^^n^,  then  the  jury  could  do  no  less  than  accept  the 

^^Se  as  a  peremptory  direction  to  convict.    The  defend- 

^^^     c3id  not  testify  as  a  witness  in  his  own  behalf,  and 

j^^^^efore,  as  a  witness,  did  not  deny  the  deed;  but  assured- 

rt^  ^^  did  not  admit  it.    His  plea  of  not  guilty  cast  the  bur- 

^^1^       On  the  State  to  prove  every  essential  element  of  the 

^S^d  crime.    No  single  fact  put  in  evidence  by  the  State 

\%  to  be  taken  as  true  simply  because  it  is  not  disputed  up- 

qxx  the  witness  stand.     State  v.  Lightfoot^  107  Iowa  344, 

361 ;   State  v.  Carter^  112  Iowa  15,  20 ;   State  v.  Bige,  112 

Iowa  433,  434.    In  criminal  cases,  at  least,  something  must 

be  left  to  the  jury. 

Other  exceptions  have  been  urged;  but  those  we  have 
considered  are  sufScient  to  necessitate  a  reversal  and  r^ 
trial,  and  we  shall  not  extend  this  opinion  for  further  dis- 
cussion. The  errors,  if  any,  therein  will  doubtless  be  avoid- 
ed upon  a  retrial.  For  reasons  stated,  the  judgment  be- 
low is  reversed,  and  cause  remanded  for  new  trial. — Re- 
versed, 

pRBSTON,  C.  J.,  Gaynor  and  Stbvbns,  JJ.,  concur. 


Plorbncb  C.  Vigars  et  al..  Appellees,  v.  John  R.  Hbwins 
et  al.,  Appellees;    National  Bank  of  Commbrcb, 

Appellant. 

MORTGAGES:     Equitable  Mortgage  by  Advancing  Purdiase  Price. 
1    Wlien  (me  loanjs  money  to  vendee  for  the  special  purpose  of  en- 
abling tlie  vendee  to  purchase  specified  property,  with  an  oral 
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agreement  that  vendee  will  assign  the  contract  to  the  lender  as 
security,  an4  the  money  is  so  used,  though  indirectly,  and  the 
contract  is  delivered  to  the  lender,  and  is,  later,  formally  as- 
signed in  fulfillment  of  the  contract,  he  acquires  an  equitable 
lien  or  mortgage,  superior  to  the  lien  of  a  judgment  creditor 
of  the  vendee. 

VENDOB  AND  PXTBCHASER:  Equitable  Interest  Based  on  Option. 
2  No  equitable  interest  in  property  is  created  by  the  payment  of 
a  merely  nominal  sum,  in  connection  with  an  agreement  that 
the  vendor  will,  at  a  later  date,  and  on  the  payment  of  a  named 
substantial  sum,  execute  a  contract  of  sale  to  the  vendee.  In 
other  words,  a  mere  optionee  has  no  equitable  interest  in  the 
property  covered  by  the  option. 

Appeal  from  Woodbury  District  Court. — Gbobgb  Jbpson, 

Judge. 

OCTOBBR  18,  1918. 

Action  in  equity,  to  foreclose  a  contract  for  the  sale 
of  real  estate.  The  facts  are  fully  stated  in  the  opinion. — 
Affirmed.  ' 

,        U,  H,  Burton-Smithy  for  appellant. 

Edwin,  J,  Stason,  E.  M.  Corhett,  0,  D.  Nickle,  and 
Shull,  Gill,  Sammis  d  Stilwill,  for  appelleed. 

Stevens,  J. — Plaintiffs  bring  this  suit  in  equity,  to 
foreclose  a  contract  for  the  sale  of  real  estate.  The  ques- 
tion presented  does  not  involve  the  right  of  plaintiffs  to  the 

relief  prayed,  but  arises  upon  a  controversy 

1.  MoEioAGBs:         between   defendants  and   cross-petitioners. 

Xi^'by^r'*"    The  material  facts,  briefly  stated,  are  that, 

SSw^piTto?       on  November  14,  1915,  the  defendant  John 

Ik.  Hewins  paid  plaintiffs  the  sum  of  flO, 
on  an  oral  agreement  that  plaintiffs  would,  upon  the  pay- 
ment of  f 500,  execute  and  deliver  to  him  a  contract  for  the 
sale  of  certain  real  estate  in  Sioux  City.  On  llovember  23d, 
Hewins  borrowed  |500  of  the  defendant  Wm.  J.  Radcliffe, 
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for  the  purpose  of  making  the  agreed  payment,  at  the  same 
time  promising  to  secure  him  the  payment  thereof,  by  an 
assignment  to  him  of  the  contract.  On  the  following  day, 
the  contract  was  executed,  and  f490  was  paid  by  Hewins 
to  plaintiffs.  Hewins,  immediately  upon  receipt  of  the 
contract,  delivered  the  same  to  Radcliffe  as  security  for  the 
payment  of  the  money  advanced.  Some  time  prior  there- 
to, the  defendant  and  cross-petitioner,  tbe  National  Bank 
of  Commerce,  obtained  a  judgment  against  Hewins  in  the 
county  in  which  the  real  estate  was  situated.  The  bank 
claims  that  the  lien  of  its  judgment  attached  to  the  equit- 
able interest  of  Hewins  in  the  real  estate,  and  that  same 
is  senior  to  that  of  its  codefendant  and  cross-petitioner, 
Radcliflfe.  The  court,  however,  found  that  Eadcliffe  ac- 
quired a  lien  by  the  above  transaction  superior  to  that  of 
the  bank,  and  decreed  the  foreclosure  of  plaintiffs'  contract, 
and  ordered  the  land  sold  upon  special  execution,  and  the 
proceeds  arising  therefrom  to  be  applied :  first,  to  the  pay- 
ment of  costs ;  second,  to  the  payment  of  the  judgment  in 
favor  of  plaintiffs;  third,  to  the  payment  of  the  judgment 
which  was  entered  in  favor  of  Radcliffe;  and,  fourth,  to 
the  payment  of  the  bank's  judgment.    The  bank  api>eals. 

It  is  the  contention  of  the  bank  that,  by  the  transac- 
tion of  November  14th,  Hewins  acquired  an  equitable  in- 
terest in  the  land,  and  that  the  transaction  of  November 

24th,  resulting  in  the  payment  of  the  bal- 
2.  viNDos  AND       ^Qce  of  the  (500  and  the  execution  of  the 
equitabie"in-       Contract,  was,  in  effect,  nothing  more  than 
option.  the  consummation  of  the  oral  contract  en- 

tered into  on  the  14th;  and  that,  even 
though  it  were  conceded  that  the  delivery  of  the  contract 
to  Radcliffe,  with  whatever  oral  agreement  was  made  in 
respect  thereto,  might  create  a  lien  on  the  property  in  his 
favor,  such  lien,  if  created,  is  junior  and  inferior  to  the 
lien  of  the  bank's  judgment,  which,  appellant  claims,  at- 
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tached  immediately  upon  the  vesting  of  an  equitable  inter- 
est in  the  property  m  Hewins. 

It  iS;  of  course,  true  that  a  judgment  will  attach  to, 
and  become  a  lien  upon,  an  equitable  interest  in  real  estate 
held  at  the  time  of,  or  acquired  subsequent  to,  the  judg- 
ment.   Clayton  v.  Ellis^  50  Iowa  590;   Boyl^  v.  Maroney, 
73  Iowa  70.     But  the  judgment  does  not  attach  to  the 
land,  as  distinct  from  the  title  held  or  obtained  by  the 
debtor,  but  becomes  a  lien  only  upon  his  interest.    Hunter 
V,  Citizens  Sav.  &  Tr.  Co.,  157  Iowa  168.    It  will  thus  be 
seen  that  much  depends  upon  the  effect,  in  equity,  on  the 
transactions  had  between  plaintiffs  and  Hewins  on  J^ovem- 
ber  14th.    The  agreement  between  the  parties  was  that  a 
contract  of  sale  would  be  executed  only  upon  the  payment 
of  |500  by  Hewins  to  plaintiffs;    and  there  is  nothing  to 
show  that  it  was  the  intention  of  either  of  the  parties  there- 
to that  Hewins  should  acquire  any  interest  in  property  un- 
til the  payment  of  the  |500.    The  agreement  was  not  to 
execute  a  contract  agreeing  to  convey  the  property  to  him 
upon  the  payment  of  f  10,  but  only  upon  the  payment  of 
the  full  sum  of  f 500.     If  this  payment  should  not  finally 
be  made,  Hewins  would  acquire  no  interest  in  the  prop- 
ei-ty.    The  court  below  held  that  what  he  actually  obtained 
by  the  transaction  was  an  option  to  purchase  the  prop- 
erty at  a  future  date,  by  paying  the  balance  of  the  foOO. 
In  this  holding  the  court  is  sustained  by  abundant  au- 
thority.   Womack  v.  Coleman,  92  Minn.  328  (100  N.  W.  9, 
11) ;    8taniford  v.  Thompson,  135  Fed,  991 ;   Montgomery 
v.  Hundley,  205  Mo.  138  (103  S.  W.  527,  531) ;   Benedict 
1?.  Pincus,  191  N.  Y.  377  (84  N.  E.  284) ;  McGregor  v.  Ire- 
land, 86  Kan.  426  (121  Pac.  358).    We  have  held  that  an 
option  to  purchase  real  estate  does  not  pass  an  interest  to 
which  the  lien  of  a  judgment  will  attach.    Sweezy  v.  Jones, 
65  Iowa  272 ;  Blank  v.  Independent  Ice  Co.,  153  Iowa  241. 
.    It  is  further  contended  by  counsel  for  appellant  that 
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the  mere  delivery  of  the  contract  to  Badcliffe  did  not 
create  an  equitable  lien  in  his  favor;  and  if  this  were  all 
the  evidence  shows,  this  contention  would  have  to  be  sus- 
tained. In  re  Assignment  of  Snyder,  138  Iowa  553.  But 
it  appears  from  ithe  evidence  that  it  was  orally  agreed  be- 
tween plaintiffs  and  Hewins  that  the  latter  would  assign 
the  contract,  when  executed,  to  Radcliffe,  as  security  for 
the  payment  of  the  money  borrowed,  for  the  purpose  of 
enabling  Hewins  to  purchase  the  property;  and  that,  im- 
mediately upon  the  execution  thereof,  he  delivered  the 
same  to  Radcliffe,  as  agreed,  bnt  did  not  then  execute  a 
written  assignment  of  his  interest  therein  to  him.  We 
held  in  In  re  Assignment  of  Snyder,  that,  where  the  deliv- 
ery of  the  title  papers  was  accompanied  by  a  written  memo- 
randum attempting  to  assign  the  interest  of  the  holder 
therein  as  security,  although  informally,  an  equitable  lien 
was,  nevertheless,  created  thereby.  It  has  also  often  been 
held  by  courts  generally  that  specific  performance  of  a 
parol  agreement  to  execute  a  written  assignment  of  title 
papers  as  security  for  the  payment  of  money,  when,  at  the 
time  of  making  the  oral  contract,  the  title  papers  were  de- 
livered, may  be  enforced  by  a  suit  in  equity,  and  that  an 
equitable  lien  will  thereby  be  created.  Foster  Lbr.  Co.  t?. 
Harlan  County  Bank,  71  Kan.  158  (80  Pac.  49) ;  Spragu^ 
V.  Cochran,  144  N.  Y.  104  (38  N.  E.  1000) ;  Hicks  v.  Turck, 
72  Mich.  311  (40  N.  W.  339) ;  Irvine  v.  Armstrong,  31 
Minn.  216  (17  N.  W.  343) ;  King  v.  Williams,  66  Ark.  333 
(50  S.  W.  695) ;  Baker  v.  Baker,  2  S.  D.  261  (49  N.  W. 
1064) ;  Jones  on  Mortgages  (6th  Ed.)  Sec.  164. 

In  Sprague  v,  Cochran,  supra,  the  Supreme  Court  of 
New  York,  referring  to  this  question,  said: 

"The  doctrine  of  equitable  mortgages  is  not  limited  to 
written  instruments  intended  as  mortgages,  but  which,  by 
reason  of  formal  defects,  cannot  have  such  operation  with- 
ont  the  aid  of  the  court,  but  also  to  a  very  great  variety 
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of  transactions  to  which  equity  attaches  that  character. 
It  is  not  necessary  that  such  transactions  or  agreements 
as  to  lands  should  be  in  writing,  in  order  to  take  them 
out  of  the  operation  of  the  Statute  of  Frauds,  for  two 
reasons:  First,  because  they  are  completely  executed  by  at 
least  one  of  the  parties,   and  are  no  longer  executory. 

«        •        9)9 

It  is  also  the  settled  law  of  this  state  that  a  mort- 
gage given  to  a  third  person,  who  furnishes  the  money  with 
i  which  property  is  purchased,  is  entitled  to  the  same  pro- 
tection as  though  it  were  executed  to  the  vendor.    Kaiser 
V.  Lemheck,  55  Iowa  244;   Kent  v.  Bailey,  181  Iowa  489. 

The  court  below  held  that  Radcliffe  gave  Hewins  the 
1500  check  with  the  understanding  that  it  was  to  be  used 
in  making  the  first  payment  upon  the  property,  and  that , 
Radcliffe  was  to  hold  the  contract  as  security  for  the  mon- 
ey; that  the  contract  was  delivered  to  Radcliffe  in  pursu- 
ance of  this  understanding,  and,  in  February,  1916,  a  fur- 
ther formal  written  assignment  was  executed  and  delivered 
to  Radcliffe;  that  by  this  transaction  the  latter  acquired 
an  equitable  lien  upon  the  property  purchased,  which  is 
senior  to  the  lien  of  the  bank's  judgment.  Applied  to  the 
facts  as  found  above,  the  authorities  cited  by  counsel  for 
appellant  are  not  inconsistent  with  the  conclusion  reached 
by  the  trial  court,  with  which  we  are  constrained  to  agree.- 

It  is,  however,  contended  by  counsel  for  appellfint  that' 
the  money  loaned  by  Radcliffe  to  Hewins  was  not  applied 
by  the  latter  on  the  purchase  price  of  the  land.  It  appears 
from  the  evidence  that  Hewins  was  interested  in  an  ac- 
count carried  on  the  books  of  the  bank  in  the  name  of  the 
Hewins  Insurance  Agency;  that,  on  November  24th,  he 
withdrew  some  money  from  this  account  and  had  the  same 
credited  upon  his  personal  account;  and  that  he  paid 
plaintiffs  by  check  thereon.  At  the  time  this  check  was 
drawn,  the  |500  check  received  from  Radcliffe  was  in  his 
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possession ;  and,  on  Novemoiber  29,  1913,  he  deposited  the 
same  in  the  defendant  bank  to  his  personal  credit,  and  on 
December  1st  following,  drew  another  check  for  $490  up- 
/  on  his  personal  account,  which  was  doubtless  for  the  pur- 
pose of  restoring  the  money  withdrawn  from  the  account 
of  the  Hewins  Insurance  Agency.  The  above  matters,  how- 
ever, appear  only  from  the  insurance  and  x)eraonal  account 
of  Hewins,  offered  in  evidence  by  the  bank,  and  the  date  of 
payment  stamped  upon  the  Radcliffe  check.  Whether  the 
money  obtained  from  Radcliffe  was  by  Hewins  applied 
directly  to  the  payment  of  the  purchase  of  the  property  or 
not,  he  was  enabled  to  make  said  purchase  by  the  transac- 
tion, and,  indirectly  at  least,  the  funds  were  used  for  the 
purpose  for  which  they  were  loaned  by  Radcliffe.  The  evi- 
dence of  the  parol  agreement  between  Radcliffe  and  Hewins 
is  not  disputed,  and  shows  conclusively  that  the  contract 
was  delivered  to  the  former  upon  the  express  parol  un- 
derstanding and  agreement  that  same  was  to  be  held  by 
him  as  security  for  the  payment  of  the  money  borrowed, 
and  that  a  written  assignment  would  be  executed  by  Hewins 
to  evidence  the  same.  Later,  a  formal  written  assignment 
was  executed  and  delivered  to  Radcliffe,  thereby  fully  con- 
summating the  terms  of  the  parol  contract.  The  holding 
of  the  trial  court  that  an  equitable  lien  was  thereby  creat- 
ed upon  the  property  in  favor  of  Radcliffe  is  fully  sus- 
tained by  the  evidence,  is  equitable,  just,  and  in  accordance 
with  authority.  The  decree  and  judgment  of  the  court  be- 
low are,  therefore, — Affirmed. 

Prbston,  C.  J.,  Weaver  and  Gatnor,  JJ.,  concur. 
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Appellee,  v.  Prank  Burrbll,  Appellant. 

EMINENT  DOBiAIN:   Becovery  by  Oondemnor  of  Damages  Assessed 
1    and  Paid.    One  who,  by  instituting  condemnation  proceedings 
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under  the  power  of  eminent  domain,  causes  damages  for  a  right 
of  way  to  be  assessed  and  paid  to  the  owner,  may  not  thereafter 
change  front,  and  enforce  a  contract  under  which  the  said  own- 
er agreed  to  donate  said  right  of  way. 

APPEAL  AND  £BBOB:  Beversal  in  Toto.  When  a  claim  for  dam- 
2  ages  is  pleaded  in  a  single  count,  and  as  a  single  cause  of  ac- 
tion, and  on  an  apparently  single  and  indivisible  contract,  and 
on  appeal,  the  judgment  is  held  non recoverable  In  part,  a  re- 
versal in  toto  will  be  ordered,  even  though  the  evidence  devel- 
ops both  the  recoverable  and  the  nonrecoverable  damages,  and 
the  jury  has  indicated  the  same  tn  its  verdict. 

,   Appeal  from  Benton  District  Court, — B.  F.  Oummings, 

Judge. 

OCTOBBR  18,  1918. 

Action  at  law  to  recover  damages  for  an  alleged  breach 
of  contract.  There  was  a  verdict  and  judgment  for  plain- 
tiff, and  defendant  appeals.  The  material  facts  are  stat- 
ed in  the  opinion. — Reversed  and  remanded, 

Kirklahd  d  White-  and  Dawley  d  Jordan,  for  appellant. 

Edwards,  Langley,  Ransier  d  Smith  and  Nichols  d 
Nichols,  for  appellee. 

Weaver,  J. — The  petition  states,  in  substance,  that,  in 
1912,  the  plaintiff,  a  railway  corporation,  was  engaged  in 
building  an  interurban  railway  between  the  cities  of  Wa- 
terloo and  Cedar  Rapids,  when  the  defend- 
1.  Eminent  do-       ant,  beiuff  the  owner  of  lands  on  or  near 

MAIN :   recov-  '  ^ 

no^r  *S  ^da°m-""    ^^^^  ^^^®>  represented  to  plaintiff  that  he 
aid^  pai^d.**^^   '    <lesired   said  railway  to  be  located  south 

of  a  certain  house,  on  what  is  spoken  of  as 
the  old  home  place,  and  south  of  a  certain  described  high- 
way, and  orally  offered,  as  an  inducement  or  consideration 
for  adopting  said  location,  that  he  would  furnish  defend- 
ant, free  of  charge  or  other  consideration,  a  right  of  way 
100  feet  wide,  along  the  course  requested  by  him,  across 
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and  over  three  certain  described  tracts  or  farms,  aggregat- 
ing several  hundred  acres  in  extent.  It  is  further  alleged 
that  plaintiff  orally  accepted  such  offer,  and  located  and 
built  its  road  upon  the  line  designated  by  the  defendant, 
but  that  defendant  failed  and  refused  to  pay  for  such 
right  of  way,  thereby  compelling  plaintiff  to  incur  an  ex- 
pense of  |6,680  to  obtain  the  same;  and  judgment  is  asked 
against  the  defendant  for  the  sum  named,  with  interest. 

The  defendant  denies  the  claim  made  against  him,  and 
pleads  the  Statute  of  Frauds.    He  further  alleges  that,  in 
March,  1913,  after  the  date  of  the  alleged  contract,  plaintiff 
began  statutory  proceedings  to  condemn  a  right  of  way 
across  and  over  said  lands,  or  the  greater  portion  thei'eof, 
naming  the  defendant  as  the  owner  thereof,  and  alleging  its 
inability  to  agree  with  him  upon  the  compensation  to  be 
paid  for  said  right  of  way ;  that  a  jury  was  duly  summoned, 
and  assessed   damages  in  defendant's  favor  in   the   sum 
of  |3,500;    that  the  company,  having  paid  thte  award  into 
court,  appealed  to  the  district  court,  where  the  matter  was 
tried  on  the  plaintiff's  application  for  the  condemnation, 
and  without  the  consideration  or  trial  of  any  other  issue, 
with  the  result  that  the  award  of  the  sheriff's  jury  was 
confirmed;    and,  on  the  company's  further  appeal  to  this 
court,  it  was  again  affirmed.    On  April  25,  1916,  the  plain- 
tiff company  paid  into  court  the  further  sum  of  f  1,005.78, 
being  the  remainder  due  upon  the  award  of  damages;   and 
thereupon,  the  full  amount  of  the  award,  with  interest  and 
costs,  was  paid  to  and  received  by  the  defendant  herein. 
The  right  of  way  so  taken  and  paid  for  is  the  same  right  of 
way  which  the  plaintiff  in  this  case  alleges  that  the  de- 
fendant agreed  to  give  or  furnish  to  it,  without  cost  or 
charge.    Upon  this  showing,  defendant  alleges  that,  plain- 
tiff having  instituted  the  condemnation  proceedings,  rep- 
resenting the  defendant  to  be  the  owner  of  said  lands, 
with  whom  it  was  unable  to  agree  upon  the  price  to  be  paid 
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for  the  right  of  way,  and  having  litigated  the  issue  so  raised 
through  the  district  court  and  Supreme  Court,  having 
paid  the  award  and  taken  possession  of  the  land,  which  it 
continues  to  hold  under  and  by  virtue  of  such  condemna- 
tion, it  is  estopped  now  to  say  that  such  payment  was 
wrongfully  exacted,  or  to  base  thereon  any  claim  for  dam- 
ages against  the  defendant 

Assuming  that  a  contract  was  made  substantially  as 
pleaded,  there  is  room  for  argument  upon  the  question 
whether  plaintiff  made  sufficient  showing  of  having  fair- 
ly complied  with  the  terms  upon  which  the  defendant  un- 
dertook to  give  or  provide  the  described  right  of  way; 
but,  in  view  of  our  conclusion  upon  the  issue  raised  by 
the  affirmative  defense,  as  hereinafter  set  forth,  this  and 
other  questions  relating  to  the  negotiations,  acts,  and  con- 
duct of  the  parties  prior  to  the  condemnation,  may  be 
passed  without  discussion  or  decision. 

We  come,  then,  directly  to  the  vital  issue  in  this  case. 
May  the  plaintiff,  having  condemned  the  right  of  way  over 
and  across  defendant's  land,  and  having  caused  his  dam- 
ages to  be  assessed,  and  having  paid  them,  then  turn  about, 
bring  him  into  a  court  of  law,  and  compel  him  to  repay  to  it 
the  same  or  an  equal  sum  as  damages  for  refusing  to  convey 
the  right  of  way  without  condemnation?  Or,  putting  the 
inquiry  in  another  form,  may  the  company,  in  the  con- 
demnation proceedings,  concede  the  right  of  defendant  to 
damages,  and  pay  them,  and  at  the  same  time  retain  or 
reserve  a  right  of  action  against  him,  based  upon  a  denial 
of  his  right  to  receive  them?  To  our  mind,  the  conten- 
tion of  counsel  for  appellee,  that,  upon  defendant's  refusal 
to  convey  the  right  of  way  according  to  the  alleged  agree- 
ment, it  had  the  right  to  pursue  either  of  two  remedies, 
either  an  action  in  equity  for  specific  performance,  or  an 
action  at  law  for  damages,  and  that  plaintiff's  subsequent 
resort  to  condemnation  proceedings  was  not  an  election  of 
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remedies,  but,  at  moat,  was  but  an  abandonment  of  its 
equitable  remedy,  leaving  its  legal  right  to  recover  dam- 
ages   unimpaired,    does    not    avoid    the    difficulties    into 
which  an  affirmative  answer  to  the  foregoing  inquiry  in- 
evitably leads.    Let  it  be  conceded  that,  by  proceeding  to 
condemn  *the  right  of  way,  plaintiff  made  no  election  of 
remedies,  it  is  still  manifestly  true  that,  if  its  act  in 
subsequently    condemning    the    right    of    way    is    wholly 
inconsistent  with  any  reliance  upon  defendant's  alleged 
agreement  to  convey  free  of  charge  for  damages,  its  course 
in  this  respect  operates  as  an  abandonment  or  waiver  of  its 
right  to  pursue  either  remedy.     If,  in  fact,  as  plaintiff 
claims,  it  did  have  a  valid  and  enforcible  contract  for  a 
conveyance  of  the  right  of  way  without  charge,  then  defend- 
ant was  not  entitled  to  damages  in  any  sum,  and  plaintiff 
was  under  no  requirement  or  necessity  to  condemn.     It 
chose,  however,  to  meet  defendant  on  his  own  ground,  and 
procured  the  assessment  of  his  damages  and  paid  them. 
It  could  have  sought  specific  performance,  but  did  not 
do  so;  it  could  have  sued  at  law  for  damages,  but  did  not 
do  it;   it  could  have  proceeded  to  the  construction  of  its 
road  upon  the  designated  line  without  first  appealing  to 
the  law,  and  have  made  use  of  its  alleged  contract  in  de- 
fense of  any  action  or  proceeding  brought  by  the  defendant 
to  prevent  the  construction  or  to  recover  damages  on  ac- 
count of  such  appropriation  of  the  right  of  way.    This  is 
clearly  pointed  out  in  our  opinion  on  the  appeal  from  the 
assessment  of  damages.    Burrell  v.  Waterloo,  0.  F.  d  N.  R, 
Co,,  173  Iowa  441.    If  the  company,  finding  its  alleged  con- 
tract denied  by  the  defendant,  thought  it  advisable  to  avoid 
the  annoyance  and  expense  of  attempting  to  enforce  it  by 
suit  in  equity  or  action  at  law,  it  was,  of  course,  entirely 
within  its  privilege  to  waive  or  abandon  its  claim  to  a  con- 
veyance without  payment  of  damages,  and  proceed  to  pro- 
cure the  desired  right  of  way  by  coming  to  an  agreement 
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with  defendant  upon  the  price  and  paying  it;  or,  if  agree- 
ment could  not  be  reached,  by  instituting  condemnation 
proceedings,  and  paying  the  jury's  award  of  damages.  The 
plaintiff's  course  in  this  respect  was  wholly  voluntary, 
and  we  can  conceive  of  no  rule  or  principle  of  law  by  which 
the  act  of  the  defendant,  in  receiving  the  damages  assessed 
in  his  favor  on  plaintiff's  application,  and  voluntarily 
paid  into  court  for  his  benefit,  can  be  held  to  be  a  1^1 
wrong,  or  afford  any  ground  upon  which  to  plant  another 
action  for  the  repayment  of  the  money. 

This  is  by  no  means  a  novel  question;   for  controver- 
sies more  or  less  similar  in  character  have  quite  frequent- 
ly found  their  way  into  the  courts,  and  have  also  had  the 
attention  of  law  writers.     See  Randolph  on  Eminent  Do- 
main, Section  251;    Lewis  on  Eminent  Domain  (2d  Ed.), 
Sections  441,  G60;    Rippe  v,  Chicago,  D.  d  M.  R.  Co.,  23 
Minn.  18;    Town  of  Princetown  v,  Templetofi,  71  HI.  68; 
Omaha,  N.  &  B.  H.  R.  Co.  v.  Oerrard,  17  Neb.  587 ;  In  re 
Village  of  Clean  v.  Steyner,  135  N.  Y.  341   (32  N.  E.  9) ; 
City  of  Evanston  v.  Clark,  77  111.  App.  234 ;  Cowley  County 
V.  Hooker,  70  Kan.  372;    Johnston  Mitt.  Co.  v.  Butte  d 
B.  C.  M.  Co.,  60  App.  Div.   (N.  Y.)   344   (70  N.  Y.  Supp. 
257)  ;   Northington  v,  Taylor  County,  (Tex.)  62  S.  W.  936; 
Test  V.  Larsh,  76  Ind.  452.    While  the  facts  treated  in  fore- 
going precedents  are  not,   in   all  respects,  parallel  with 
these  shown  in  the  present  case,  the  principle  recognized 
and  applied  in  all  of  them  is  much  to  the  point.    It  is 
well   illustrated   in   Toton  v.   Templeton,  supra,   wherQ  a 
town,   having  instituted  proceedings  to  condemn   certain 
property  for  public  use,  thereafter  sought  to  ignore  such 
action,  and  claim  the  property  under  an  alleged  prior  gift 
or  dedication.     This,  said  the  court,  '^is  a  clear  admission 
that  they  had  no  claim,  and  it  is  an  admission  that  es- 
tops them  from  claiming  a  dedication,  either  under  the 
deed  or  by  parol."    In  Johnston  M.  Co.  v.  Butte  Co.,  supra, 
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applying  the  same  principle,  the  court  holds  that  a  com- 
pany, by  beginning  and  maintaining  a  proceeding  to  con- 
demn a  right,  admits  that  it  does  not  possess  it,  and  having 
done  so,  it  cannot  maintain  a  suit  to  reform  a  contract  to 
^Ye  it  that  right.  Equally  to  the  point  is  the  language  of 
the  New  York  court  iti  In  re  Village  of  Olean  v.  Steyner, 
supra,  where  the  plaintiff  municipal  corporation,  after  pro- 
ceeding  to  condemn  land  for  its  use,  asserted  a  right  thereto 
by  a  prior  dedication.  The  court,  denying  the  right  of  the 
village  to  thus  change  front,  says  that  the  institution  of  the 
condemnation  proceedings  "necessarily  involves  an  admis- 
sion of  the  landowner's  right,  and  an  inquiry  into  his  dam- 
ag:es  resulting  from  a  necessary  taking  of  that  right.  If 
Fifth  Street  was  in  truth  dedicated  to  the  public  use,  and 
that  dedication  accepted  by  the  municipal  authorities,  the 
commissioners  were  at  liberty  to  open  the  street  and  oc- 
cupy and  maintain   it  without  any  proceeding  whatever, 

*  *    *    But    the    municipality    waived    any    such    claim 

*  *  *  by  proceeding  under  the  charter  to  condemn  the 
landowner's  right,  and  to  assess* his  damages  for  what  was 
proposed  to  be  taken  from  him.  Manifestly,  the  village 
conceded  his  right  when  it  instituted  a  proceeding  to  take 
it  away.  »  ♦  »  The  charter  does  not  authorize  a  tak- 
ing of  the  fee,  but  only  an  easement  for  a  street,  and  pre- 
cisely that  easement  had  already  passed  if  there  had  been  a 
dedication  and  acceptance,  and  the  municipality  finds  it- 
self in  the  awkward  position  of  seeking  to  condemn  its  own 
property  for  its  own  use." 

It  should  also  be  said  in  this  connection  that,  upon 
the  appeal  taken  from  the  award  from  the  sheriff's  jury, 
the  plaintiff  sought  to  prove  its  alleged  contract  with  the 
defendant  for  a  grant  of  the  right  of  way  over  his  land 
without  payment  of  damages;  and  on  the  final  hearing  in 
this  court,  the  assertion  of  such  right  was  overruled.  Bur- 
rell  V.  Waterloo,  C.  F,  d  N.  R.  Co,,  173  Iowa  441.     True, 
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in  so  ruling,  we  did  not  go  beyond  the  necessity  of  the 
case  there  presented,  and  undertake  to  decide  whether,  af- 
ter condemning  the  right  of  way  and  paying  the  damages, 
plaintiff  could  still  maintain  an  independent  action  upon 
its  alleged  contract;  but  we  think  it  a  necessary  and  in- 
evitable result  that  no  such  right  of  action  survives  the 
condemnation. 

It  is  not  very  material  whether  this  result  is  said  to 
be  reached  by  an  application  of  the  rules  pertaining  to 
waivers  or  to  estoppels  in  pais  or  estoppels  by  record,  or 
upon  the. general  proposition,  affirmed  by  all  the  courts, 
that  a  party  will  not  be  heard  to  assert  two  inconsistent 
rights  or  claims  and  be  awarded  recovery  or  relief  on  both. 
The  plaintiff  in  this  case  sought  to  exercise,  and  did  ex- 
ercise, its  delegated  power  of  eminent  domain.  In  doing 
so,  it  expressl;^  declared  that  defendant  was  the  owner  of 
the  land,  and,  the  parties  being  unable  to  agree  upon  the 
amount  of  damages,  plaintiff  asked  for  a  jury  to  assess 
them.  Impliedly,  this  was  not  only  an  admission  of  de- 
fendant's right,  but  also  an  expression  of  willingness  to 
pay  the  damages  when  once  properly  assessed.  The  as- 
sessment being  made,  and  its  correctness  being  affirmed 
on  appeal,  the  plaintiff  paid  it.  If  all  this  is  not  a  conces- 
sion of  defendant's  right  in  the  premises,  it  is  difficult  to 
conceive  in  what  manner  a  more  effective  concession  could 
have  been  made.  Having  taken  this  attitude,  and  pursued 
the  condemnation  to  a  successful  end,  plaintiff  cannot  be 
permitted  to  say  that  defendant  rsras  guilty  of  a  wrong  in 
receiving  the  money  which  it  voluntarily  paid  into  court 
for  his  benefit  in  a  proceeding  instituted  by  itself  for  that 
very  purpose.  It  follows  that  the  trial  court  erred  in  sub- 
mitting that  issue  to  the  jury,  and  a  new  trial  must  be  or- 
dered. 

In  the  foregoing  discussion,  we  have  purposely  avoid- 
ed reference  to  the  further  claim  of  plaintiff  that  defend- 
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ant  agreed  to  procure  and  furnish  the  right  of  way  over 

other  lands  which  he  did  not  own,  and  that, 
2.  Appeal  and        when  he  failed  to  do  so,  plaintiff  was  com- . 
Ml  in  'toio.  pelled  to  condemn  it.     As  will  readily  be 

seen,  the  issue  upon  this  claim  presents,  in 
some  respects,  a  different  question  from  the  one  we  have 
just  disposed  of;  but  we  find  it  unnecessary  to  here  con- 
sider it.  While  returning  a  verdict  for  plaintiff  for  dam- 
ages based  on  defendant's  failure  to  furnish  the  right  of 

• 

way  over  all  the  described  lands,  the  jury,  at  the  direction 
of  the  court,  designated  the  portion  of  such  amount  which 
it  attributed  to  his  failure  to  furnish  the  right  of  way 
over  lands  other  than  his  own;  and  it  is  the  contention  of 
appellee  that,  in  any  event,  it  ifi  entitled  to  an  affirmance 
of  the  judgment  to  the  extent  of  this  separate  finding.  But 
this,  we  think,  should  not  be  done.  The  plaintiff  declared 
upon  a  single  cause  of  action.  Its  petition  is  in  a  single 
count,  alleging  a  single  contract  and  a  breach  thereof  in 
its  entirety,  for  which  it  demands  damages  in  a  single  ag- 
gregate sum.  The  petition,  as  contained  in  the  abstract, 
does  not  disclose  or  allege  the  ownership  of  any  other  per- 
son than  the  defendant.  Indeed,  while  not  so  alleged  in 
express  terms,  the  natural,  if  not  necessary,  inference  from 
its  language  is  that  the  contract  had  reference  to  the  de- 
fendant's property  only.  It  is  only  in  the  evidence  offered 
on  the  trial  that  the  ownership  of  one  tract  of  the  land 
by  his  son  comes  to  the  surface.  Upon  a  record  of  this 
kind,  an  attempt  by  this  court  to  dissect  the  judgment  be- 
low into  parts,  and  affirm  as  to  one  part  and  send  the  oth- 
er part  back  for  a  retrial,  is  quite  clearly  not  allowable. 
Seevers  v.  Cleveland  Coal  Co.,  166  Iowa  284,  291 ;  Bond  t?. 
Wabash,  8t.  L.  d  P.  R.  Co,,  67  Iowa  712,  717;  Story  v.  New 
York  d  H,  R.  Co.,  6  N.  Y.  85;  Wolstenholme  v.  Wolsten- 
holme  F.  Mfg.  Co.,  64  N.  Y.  272. 

Sufficient  has  been  said  to  indicate  the  necessity  of  a 
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reversal  of  the  judgment  rendered  by  the  trial  court,  aud 
the  cause  will  be  remanded  for  a  new  trial,  or  other  pro- 
ceedings not  inconsistent  with  the  views  expressed  in  this 
opinion. — Reversed  and  remcmded, 

Preston,  C;  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Jessie  L.  Andrews,  Appellee,  v.  Mary  S.  Armagast, 

Appellant. 

DEEDS:     Batification  of  Voidable  Deed.     An  heir  who  would  be  a 

1     beneficiary  of  property  in  case  a  deed  were  set  aside  because  of 

a  constructive  fraud  practiced  on  his  ancestor,  may  not  ques- 

tio7i  such  deed  after  the  death  of  both  said  ancestor  and  his 

grantee: 

(a)  When  it  appears  that  said  ancestor  had,  at  all  times 
after  the  deed  was  executed,  and  up  to  the  time  of  her  death 
(which  was  long  after  the  death  of  the  grantee),  ratified  and 
conflrmed  and  acquiesced  in  said  deed,  and  treated  it  as  fair 
and  just,  and  as  on  an  adequate  consideration,  and 

(b)  When  it  also  appears  that  said  complaining  heir  had,  from 
the  time  of  the  execution  of  said  deed  to  a  time  long  subsequent 
to  the  ancestor's  death,  likewise  so  ratified,  confirmed,  acqui- 
esced in,  and  treated  said  deed. 

"^  Weaver,  J.,  dissents  to  the  application  made. 

PRINCIPLE  APPLIED:  A  mother  had  one  son  and  two 
daughters,  and  lived  near  Iowa  City.  The  family  was  poor,  but 
the  mother,  about  1857,  became  the  owner  of  1.000  acres  of  un- 
productive land  in  Mills  County,  Iowa.  The  son  may  have  had 
some  shadowy  interest  in  this  land  at  the  time  it  was  acquired. 
The  son.  In  1857,  secured  work  in  New  York,  and  commenced  to 
contribute  to  the  support  of  the  family,  and  so  continued,  with- 
out practical  interruption,  until  his  death,  in  1900.  In  1889, 
the  son  was  a  widower,  w^ith  two  adult  children.  He  caused  his 
mother  and  two  sisters  and  a  niece  to  come  to  New  York,  and 
the  family  was  re-united.  From  this  time  on,  the  son's  contri- 
butions to  the  family  took  the  form  of  supplying  the  members 
with  all  necessary  wants.  The  most  trustful  and  loving  rela- 
£ions  existed  between  all  members  of  the  family.  The  son 
thenceforth  looked  after  the  said  land  for  the  mother,  and  she 
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relied  on  and  Implicitly  trusted  him.    In  1896,  the  mother,  being 
then  83  years  of  age,  but  bright  and  active,  deeded  the  land  to 
the  son.    Nothing  was  concealed  from  the  sisters,  and  they  ap- 
proved of  the  deed.     This  deed  simply  recited,  "Several  valu- 
able considerations,"   without  specifying  them.     No  agreement 
relative  to  past  or  future  support  was  contained  therein;   but 
the  mother  and  the  son  and  the  two  sisters  at  all  times  acted 
as  though  some  oral  agreement  did  exist  with  reference  thereto, 
and  were  manifestly  satisfied  therewith.     The  deed  was  prob- 
ably prepared  by  the  son  and  handed  to  the  mother.    She  execut- 
ed and  acknowledged  It  in  the  son's  absence.    It  is  sufficient  to 
say  that  the  deed  was  executed  under  such  circumstances  thAt 
the  law  would  stamp  it  as  constructively  fraudulent.    The  son 
died  in  1900,  and,  just  prior  to  his  death,  he  deeded  the  land  in 
question  to  his  own  daughter.    No  secrecy  attended  this  convey- 
ance, and  the  sisters  and  the  mother  approved  thereof,  though 
the  mother  seems  to  have  had  some  forebodings  as  to  what  the 
son's  daughter  would  do  in  the  future,  in  the  way  of  carrying 
out  the  son's  obligations;  but  the  mother,  out  of  regard  for  the 
memory  of  her  son,  steadfastly  refused,   during  the  three  re- 
maining years  of  her  life,  to  legally  question  the  deed;  and  the 
daughters  fully  agreed  tdth  the  mother  in  the  refusal  to  question 
said  deed.     After  the  son's  death,  the  new  grantee  continued 
the  support  of  the  family,  just  as  her  father  had  done,  and  in 
addition,  discharged  several  substantial  obligations  in  favor  of 
the  mother  and  sisters,  which  the  parties  seemed  to  regard  as 
obligations  which  would  have  rested  on  the  son,  had  he  lived. 
The  mother  died  in  1903.     One  of •  the  daughters  died  in  1906. 
Almost  10  years  after  the  mother  died,  the  remaining  sister,  on 
the  ground  of  fraud,  brought  action  to  set  aside  the  deej}  from 
the  mother  to  the  son.     Until  shortly  before  bringing  this  ac- 
tion, this  sister  had  steadfastly  refused  to  legally  question  said 
deed.     Heldf   she   had   irrevocably   ratified   and   confirmed   said 
deed. 

JUDGMENT:  New  Issues  Preventing  Plea  of  Adjudication.  A  de* 
2  cree  in  a  successful  action  instituted  solely  by  one  heir,  to  set 
aside  a  fraudulent  conveyance,  of  which  his  ancestor  was  the 
victim,  and  to  recover  said  heir's  share  in  the  property,  is  not 
available,  as  a  conclusive  adjudication,  to  anqther  heir  in  a  sub- 
sequent action  to  aooompUsh  the  same  result  as  to  himself,  but 
met  by  netc  defenses  not  adjudicated  in  the  first  action;  nor  is 
such  former  holding  a  necessarily  controlling  pi'ecedent. 

Weaver,  J.,  dissents  as  to  the  application  made. 
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EVIDENCE:     Ratification  of  Voidable  Deed.     In  an  action  by  an 

3  heir  to  set  aside  a  confitructively  fraudulent  deed,  which  had 
been  obtained  from  a  deceased  ancestor,  admissions  of  said 
heir  that  she  had,  for  many  years,  fully  coincided  with  said 
ancestor's  determination  not  to  legally  question  said  deed,  be- 
cause of  a  mutual  regard  for  the  grantee^  and  admissions  of  said 
heir,  prior  to  her  suit,  that  she  herself 'did  not  desire  any  part 
of  said  land,  are  competent  on  the  issue  as  to  whether  said  heir 
had  irrevocably  ratified  and  acquiesced  in  said  fraudulent  deed. 

FBAUD:     Batifioatlon  of  Fraudulent  Deed.     Ratification  of  a  con- 

4  structively  fraudulent  deed  may  be  irrevocably  binding,  even 
though  the  one  who  will  take  the  benefit  of  the  ratification  has 
in  no  wise  changed  his  position  by  reason  of  the  ratification. 

Appeal  from  Mills  County  District  Court, — E.  B.  Wood- 
ruff, Judge. 

October  25,  1918. 

Suit  in  equity  to  set  aside  a  certain  deed  of  convey- 
ance of  land  in  Mills  County,  and  to  establish  the  title  of 
the  plaintiff  therein.  There  was  a  decree  for  the  plain- 
tiflF,  and  the  defendant  has  appealed. — Reversed. 

Genung  d  GetiAing,  J.  J.  Sullivan,  and  Smyth,  Smith 
d  SchaU,  for  appellant. 

Jofm  y.  Stone  and  C.  E.  Dean,  for  appellee. 

Evans,  J. — I.    This  case  is  closely  related  to  the  case 
of  Curtis  V. "  Armagast^  158  Iowa  507.     The  plaintiff's  at- 
tack is  upon  the  same  conveyance  as  was  successfully  at- 
tacked in  the  Curtis  case.     The  record  in- 
1.  Deeds:  ratifl-      volves  the  Same  family  history.     The  con- 
abie  deed.  veyance  under  attack  was  made  by  Mar- 

garet Andrews  to  her  son,  James  D.  An- 
drews, the  brother  of  the  plaintiff  and  the  father  of  the 
defendant.  The  evidence  in  the  Curtis  case  was  put  in 
evidence  in  the  present  case.  The  facts  in  the  Curtis  case, 
including  the  history  of  the  family,  were  gone  into  quite 


9 

Oct.  1918]  Andrbwb  y.  Abmagast.  701 

fully  in  the  majority  and  dissenting  opinions  filed  there- 
in^  on  appeal  to  this  court.    The  conflicting  opinions  pre- 
sented no  material  difference  as  to  the  detailed  facts.    We 
are  disposed,  therefore,  to  curtail  somewhat  the  fact  reci- 
tals herein,  and  to  adopt  by  this  reference  the  detailed  re- 
citals made  in  both  the  msijority  and  dissenting  opinions. 
The  conveyance  in  question  waB  made  in  1896.    It  includ- 
ed all  the  land  owned  by  the  grantor,  comprising  about 
1,000  acres,  in  Mills  County,  Iowa.    The  grantor,  Mai^aret 
Andrews,  was,  at  that  time,  83  years  of  age.    Her  children 
and  only  heirs  at  law  were  the  son  James,  and  two  daugh- 
ters, Jessie  Andrews  and  Margaret  Gray.    This  conveyance 
was  made  in  the  state  of  New  York,  of  which  all  the  par- 
ties were  residents.    This  conveyance  by  the  mother  was 
made  with  the  full  knowledge  of  the  plaintiff,  and  with  her 
apparent   acquiescence.     In   the  year  1900,   James   died. 
Shortly  before  his  death,   he  conveyed  the  land  to  his 
daughter,  Mary  Armagast,  the  defendant  herein.    This  con- 
veyance also  was  made  with  the  full  knowledge  of  the  moth- 
er, Margaret,  and  of  the  plaintiff,  and  with  the  apparent 
acquiescence  of  each.    The  mother,  Margaret,  died  in  1903, 
without    ever    having    repudiated    the    conveyance.      The 
daughter  Margaret  Gray  died  in  1906,  leaving  surviving 
her  her  daughter,  Belle  Curtis,  as  her  only  heir.    The  con- 
veyance in  question  was  first  challenged  by  Curtis  by  the 
bringing  of  her  suit  in  attack  thereon,  in  1909.    She  ob- 
tained a  decree  in  such  suit,  whereby  her  title  to  one  third 
of  the  land  was  established,  and  such  decree  was  affirmed 
here  on   appeal.     Thereafter,  and  in  the  year  1913,  the 
plaintiff  instituted  the  present  suit,  whereby  she  seeks  to 
establish  her  title  also  to  one  third  of  the  land  conveyed. 
Her  petition  rests  upon  the  same  allegations  as  did  the 
petition  of  Curtis.    The  same  defenses  as  were  interposed 
in  the  Curtis  case  are  interposed,  also,  herein,  with  a  fur- 
ther defense  that  the  plaintiff  herself  had  ratified  the  con- 
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veyance  in  question  and  acquiesced  therein,  both  at  the 
time  thereof  and  again  after  the  death  of  her  mother. 

The  general  ground  of  attack  upon  the  conveyance  is 
that  the  grantee,  James,  sustained  a  fiduciary  relation  to 
his  mother,  and  that  he  obtained  the  conveyance  in  ques- 
tion by  virtue  thereof,  and  without  the  free  consent  of  the 
grantor;  and  that  the  same  was,  therefore,  obtained  by 
actual  or  constructive  fraud.  The  answer  set  forth  the 
following  defenses:  (1)  A  general  denial;  (2)  the  stat- 
ute of  limitations;  (3)  ratification  and  acquiescence  on 
the  part  of  Margaret  Andrews;  (4)  ratification  afid  ac- 
quiescence on  the  part  of  plaintiff;    (5)  laches. 

Upon  trial  had,  decree  was  entered  for  the  plaintiff, 
and  the  defendant  has  appealed. 

It  is  urged  by  appellee  that  the  decree  in  the  Curtis 
case  is  an  adjudication  of  every  question  involved  here- 
in, and  that  the  same  is  available  to  the  plaintiff;    and 

such  decree  has  been  accordingly  pleaded 

^  ne^fssues  pre-    ^^  ^^  adjudication.     Appellee  cites  no  au- 

IdjudicaSon.  ^'    thority  in  support  of  her  contention  at  this 

point.  We  think  the  contention  is  not 
sound  in  principle.  Jessie  was  not  a  party  to  the  Curtis 
case.  She  would  not  have  been  bound  by  an  adverse  re- 
sult. If  she  had  been  a  party,  it  would  have  been  legally 
and  consistently  possible  to  award  recovery  to  Curtis  and 
to  deny  it  to  Jessie,  or  vice,  versa.  Evidence  introduced 
might  be  competent  as  to  one  of  the  parties  and  incompe- 
tent as  to  the  other.  The  defense  of  the  statute  of  limita- 
tions might  be  sustained  as  to  the  one  and  denied  as  to 
the  other.  Likewise,  the  plea  of  ratification  and  acquies- 
cence. The  question  thus  presented  by  the  appellee  is  very 
fully  considered  in  Allred  v.  Smith,  135  N.  C.  443  (65  L. 
R.  A.  924).  The  conclusions  there  announced  are  adverse 
to  the  appellee's  contention.    A  like  conclusion  was  reached 
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by  this  court,  and  announced  briefly,  without  argument, 
in  Sawyer  v.  Kelly,  148  Iowa  644. 

II.  It  is  further  urged,  however,  that,  even  though  the 
decree  in  the  Curtis  case  be  not  an  adjudication  in  a  con- 
clusive sense,  it  is,  at  least,  a  controlling  precedent.  The 
premise  upon  which  this  contention  is  based  is  that  both 
cases  rest  upon  the  same  propositions  of  law,  and  upon  the 
same  facts.  If  this  premise  be  conceded,  the  conclusion 
would  naturally  follow.  Though  the  two  cases  do  rest 
largely  upon  the  same  legal  propositions,  this  is  not  wholly 
true.  It  will  be  seen,  also,  an  the  further  discussion,  that 
the  cases  do  not  rest  upon  the  same  facts,  even  though 
they  do  rest  largely  upon  the  same  evidence.  This  dis- 
tinction arises,  in  part,  from  the  fact  that  there  is  much 
evidence  in  the  record  which  is  competent  as  to  one  plain- 
tiff and  incompetent  as  to  the  other.  Though  this  court 
was  divided  in  opinion  in  the  Curtis  case,  that  difference 
will  be  deemed  closed  by  the  majority  opinion  therein,  and 
will  not  be  reopened  now.    Upon  this  record,  the  majority  of  ^ 

the  court  reaches  a  conclusion  adverse  to  the  appellee,  and 
such  conclusion  is  based  upon  the  differentiation  found 
between  the  two  cases.  The  general  nature  of  such  differ- 
entiation may  be  here  indicated,  in  advance  of  the  fuller 
discussion.  In  the  Curtis  case,  Jessie  Andrews  was  the 
principal  witness,  and  was  the  only  witness  to  the  most 
important  facts.  The  alleged  dominance  of  the  son  James 
over  the  mother,  and  the  fiduciary  relation,  were  proved 
by  her  testimony  alone.  This  consisted  largely  of  personal 
transactions  and  communications  between  her  and  each 
of  the  deceased  parties  to  the  conveyance  in  question.  In- 
asmuch as  Jessie  was  not  a  party  to  that  suit,  or  legally  in- 
terested in  the  event  thereof,  this  evidence  was  deemed 
admissible  in  the  Curtis  case.  Under  the  inhibition  of 
Section  4604  of  the  Code,  such  evidence  is  not  admissible 
in  this  case,  the  witness  being  herself  the  plaintiff* 
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Furthermore,   there  appears  in  this  record  evidence 
of  admissions  made  by  this  plaintiff,  both  by  statement,  by 
writing,   and  by   conduct,  tending  to  establish   two  fact 
propositions:    (1)  That,  after  the  death  of  the  son,  James, 
the  mother,  Margaret,  had  ratified  and  acquiesced  in  the 
deed  in  question;    (2)   that  the  plaintiff  herself,  both  be- 
fore and  after  the  death  of  her  mother,  had  ratified  and 
acquiesced  in  the  same.     This  latter  fact  proposition  was 
not  in  issue  in  the  Curtis  case.    Though  many  of  the  ad- 
missions were  contained  in  the  record  in  the  Curtis  case, 
as  a  part  of  the  cross-examination  of  this  plaintiff  as  a 
witness  therein,  they  were  not  available  to  the  defense  as 
substantive  evidence;   whereas,  they  are  available  as  such 
in  this  case.    These  admissions  are  admissible  against  the 
plaintiff,  not  only  in   proof  of  ratification   and  acquies- 
cence, but  in  proof,  also,  that  the  conveyance  itself  was, 
in  fact,  a  fair  and  just  transaction.    That  the  plaintiff  her- 
self had  fully  ratified  and  acquiesced  in  the  conveyance  in 
question  after  the  death  of  her  mother,  and  that  such  ratifi- 
cation and  acquiescence  were  in  accord  with  her  previous 
attitude  from  the  beginning,  and  that  the  conveyance  had 
her  full  and  free  approval,  as  a  fair  transaction,  continu- 
ously from  the  date  thereof  in  1896  until  the  beginning  of 
the  Curtis  suit  in  the  year  1909,  is  clearly  established  by 
the  plaintiff's  own  admissions,  as  found  in  her  own  ex- 
amination.   Our  discussion  will,  therefore,  be  confined  to 
this  issue,  as  being  one  not  involved  in  the  Curtis  case. 

III.  Preliminary  to  a  discussion  of  the  evidence  in 
this  record,  it  is  well  to  note  just  what  was  held  in  the 
Curtis  case.  It  was  held  that  actual  fraud  was  not  proven. 
The  finding  of  constructive  fraud  was  based  upon  the  rule 
that  the  burden  was  upon  the  defendant  to  make  alBrma- 
tive  proof,  by  evidence  extrinsic  to  the  deed,  of  the  good 
faith  of  the  grantee  and  the  free  and  voluntary  and  intelli- 
gent action  on  the  part  of  the  grantor;    and  that  the  de- 


Oct.  1918]  Andbbws  v.  Abmagast.  705 

fendant  had  failed  to  meet  such  burden.    We  quote  briefly 
from  the  majority  opinion: 

"Decision  of  the  merits  of  this  controversy  involves  the 
consideration  of  two  questions:  First,  was  the  deed  to 
James  D.  Andrews  obtained  by  actual  fraud?  And,  sec- 
ond, if  not  obtained  by  express  or'  actual  fraud,  was  it  ob- 
tained by  constructive  fraud?  Or,  stated  otherwise,  was 
it  obtained  under  circumstances  which  cast  upon  the  gran- 
tee and  those  claiming  under  him  the  burden  of  an  afiQrma- 
tiye  showing  of  entire  good  faith  on  his  part,  and  free,  vol- 
untary, and  intelligent  action  on  the  part  of  the  grantor? 

"Were  the  appeal  to  be  disposed  of  upon  answer  to  the 
first  inquiry,  we  should  have  no  serious  hesitation  in  re- 
versing the  decision  of  the  trial  court.  The  burden  of 
showing  actual  fraud  is  upon  the  party  pleading  it,  and 
in  our  judgment,  plaintiff  fails  to  make  such  a  case.  It  is 
unnecessary  for  us  to  recite  the  evidence  upon  this  issue. 
It  is  enough  to  say  that  no  witness,  speaking  of  his  or 
her  own  knowledge,  testifies  to  any  misrepresentation,  false- 
hood, or  deceit  on  the  part  of  the  son  to  persuade  or  mis- 
lead  his  mother  into  a  conveyance  of  her  land,  and  the 
court  should  not  and  cannot  enter  into  the  realm  of  conjec- 
ture to  fasten  that  stigma  upon  him.     ♦     »     • 

"Under  the  rule  upheld  by  these  precedents,  we  think 
there  is  no  room  for  doubt  that  the  burden  in  the  case 
before  us  is  upon  the  defendants  to  affirmatively  show  that 
the  deed  under  which  they  claim  was  obtained  without  un- 
due influence,  and  was  the  free,  voluntary,  intelligent,  and 
unrestrained  act  of  the  grantor,    »    »     ♦ 

"We  have  left,  therefore,  only  to  consider  whether  the 
evidence  offered  in  support  of  the  defense  sufficiently  sus- 
tains the  burden  of  proof  as  to  the  validity  of  the  deed. 
This,  in  our  judgment,  must  be  answered  in  the  negative." 

In  1857,  the  Andrews  family  consisted  of  the  parents 
and  the  son,  James  D.,  and  the  daughters,  Jessie  and  Mar- 
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garet.  The  father  was  a  drunkard,  and  of  no  assistance  to 
his  family.  He  died  in  the  early  sixties.  The  son,  James 
D.,  was  bom  in  1837.  Margaret  was  older,  and  Jessie  was 
younger.  Margaret  was  married,  in  1850,  to  one  Gray,  but 
was  later  separated  from  her  husband.  She  had  one  child, 
,  born  in  1856,  named  Belle,  who  became  Mrs.  Curtis,  and 
was  the  plaintiff  in  the  Curtis  case.  She  also  was  a  mem- 
ber of  the  Andrews  family.  Prior  to  1857,  Margaret  An- 
drews and  her  son,  James  D.,  had  engaged  in  an  enterprise 
of  storekeeping  at  Solon,  which  lasted  for  a  couple  of  years 
or  more.  The  store  was  traded  for  the  land  in  controversy, 
and  other  land.  The  land  was  cheap  and  unproductive;  the 
family  was  poor.  In  1857,  James  D.  left  home,  and  ob- 
tained employment.  The  financial  relations  between  him 
and  his  mother  and  his  sisters  began  at  this  point.  The 
only  living  witness  who  has  personal  knowledge  of  these 
matters  is  the  sister  Jessie.  Beginning  in  1857,  James  D. 
sent,  of  .his  wages,  to  his  mother  and  sister,  from  |150  to 
?200  every  year,  until  he  was  married,  in  1871.  It  is  said 
by  Jessie  that  his  contributions  ceased  during  his  married 
life.  But  his  married  life  was  very  brief,  his  wife  dying  in 
1874,  leaving  him  with  two  children,  a  son  and  a  daughter. 
At  this  time,  James  D.  was  in  the  government  service  in 
New  York  City.  After  the  death  of  his  wife,  he  continued 
his  benefactions,  and  visited  his  mother  and  sisters  often. 
In  1889,  he  invited  his  mother  and  sisters  to  come  to  New 
York  and  make  their  home  with  him.  Such  arrangement 
was  entered  into.  The  family  at  Iowa  City,  at  that  time, 
consisted  of  the  mother  and  two  daughters  and  Mabel 
Stuart,  daughter  of  Mrs.  Curtis  by  her  first  marriage. 
James  D.  rented  a  residence  near  Sheepshead  Bay,  which 
was  occupied  by  the  family  until  it  was  broken  up  by 
death.  It  is  urged  in  appellee's  argument  that  this  invita- 
tion was  extended  by  James  D.  for  his  own  advantage,  and 
in  order  to  obtain  the  help  of  his  mother  and  sisters  in  tak- 
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ing  care  of  his  own  children.  The  record  warrants  no  such 
assumption.  His  children  were  already  quite  grown  up, 
and  were  away  at  school.  The  older,  the  daughter  (now 
Armagast,  the  defendant  herein),  had  attained  her  ma- 
jority. The  son  became  engaged  in  business,  and  never 
made  his  home  there  after  such  date.  The  service  rendered 
by  the  mother  and  daughters,  which  is  somewhat  pressed 
in  argument,  was  a  service  principally  to  themselves. 

.  After  the  Solon  store  was  traded,  the  family  made  their 
home  in  Iowa  City,  and  there  continued  until  their  re- 
moval to  New  York,  in  1889.  The  circumstances  relating 
to  the  removal  are  recited  by  the  plaintiff  in  her  testimony 
as  follows: 

'*We  removed  to  Brooklyn  in  November,  1889.    He  ad- 
vanced the  money  to  go  there.     Mabel  Stuart  went  with 
us.     She  was  Mrs.  Gray's  granddaughter,  and  the  daugh- 
ter of  Mrs.  Curtis.     She  was  a  member  of  our  family  at 
the  time  we  removed  to  Brooklyn.    Her  mother  was  living 
in  Omaha  part  of  the  time,  and  part  of  the  time  in  St.  Paul. 
Mrs.  Curtis  was  unfortunate  in  her  first  marriage,  and  left 
her  husband.    She  had  to  go  to  work.    She  was  a  stenog- 
rapher, and  held  a  very  good  position,  but  left  Mabel  with 
us.     I  wi-ote  to  my  brother,  before  going  to  New  York,  and 
asked  him  how  it  would  be  about  Mabel  coming.    Mrs.  Gray 
thought  perhaps  there  would  be  objection  to  it.    He  wrote 
back  that  she  was  perfectly  welcome  to  come  with  the  rest 
of  us.    I  do  not  think  mother  would  have  gone  to  New  York 
without  Mabel.    Mabel  was  then  eight  years  old,  and  had 
lived  in  the  family  four  years.    My  sister  and  I  did  most  of 
the  work  of  the  family.     My  brother's  two  children  were 
in  school.    Mabel  was  in  school,  and  mother  was  not  able 
to  do  very  much  work.    We  never  had  any  servant,  except 
a  woman  in  to  wash,  two  or  three  times,  during  that  time. 
His   daughter  did  some  sewing  for  herself,  after  she  was 
out  of  school.    *     *     ♦     He  looked  after  us  all  as  a  father 
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would  look  after  his  children.    He  always  seemed  like  a 
father  to  me.    He  always  seemed  to  regard  us  with  love." 

The  son  had  never  been  a  man  of  wealth.    He  had  been 
in  the  government  service  for  many  yeara,  and  was  receiving 
a  salary  of  $2,400.    The  Mills  County  land  had  begun  to  pay 
a  revenue  in  1879,  and  James  had  indirectly  managed  it, 
through  a  resident  agent.    He  had  formerly  had  an  interest 
in  the  title  to  this  land.    He  had  been  interested,  with  his 
mother,  in  the  operation  of  the  Solon  store,  although  at 
that  time  a  minor.    This  land  was  received  in  exchange  for 
the  store.     The  title  was  originally  taken  in  the  name  of 
James.    Later,  and  while  yet  a  minor,  he  conveyed  it  to 
his  mother.     She  continued  to  hold  the  title  thereto  until 
October  8,  1896,  when  she  conveyed  the  same  to  the  son. 
The  only  living  witness  to  the  circumstances  preceding  this 
conveyance  is  the  plaintiff.     According  to  her  testimony, 
the  mother  had  in  her  possession  a  blank  deed,  partially 
filled.    The  mother  told  Jessie  that  she  had  received  it  from 
James.    She  consulted  with  Jessie  about  the  proposed  con- 
veyance.   Her  name  had  not  been  written  into  the  deed  as 
grantor.    She  signed  the  deed  at  her  home,  in  the  presence  of 
Jessie  alone,  and  wrote  into  the  body  of  the  deed  her  own 
name  as  grantor.   .Some  days  later,  she  went  before  a  no- 
tary public  in  the  city,  and  acknowledged  the  same.    The 
deed  purported  to  be  for  "several  valuable  considerations." 
The  relations  of  the  members  of  the  family  continued  as 
before,  James  bearing  the  full  expense  of  the  family,  and 
contributing  to  their  every  need.    Two  years  after  the  ex- 
ecution of  the  deed,  James  became  ill.     His  illness  soon 
became  a  complete  paralysis,  whereby  he  himself  became 
utterly  helpless  and  dependent.    His  condition  is  concisely 
described  in  the  brief  of  counsel  for  appellee  as  follows : 

"About  two  years  afterward,  James  D.  was  stricken  with 
paralysis.  Within  a  few  months,  he  became  wholly  helpless^ 
physically.    He  could  not  move  a  muscle,  except  those  of 
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the  eyelids,  and  possibly,  to  a  slight  extent,  some  of  the 
mnscles  of  his  neck.  He  could  only  talk  with  his  eyes. 
His  daughter  Mary,  the  defendant,  was  his  interpreter. 
She  learned  to  know  when  he  wanted  to  say  something,  and 
then  began  to  recite  the  alphabet,  and  when  she  pronounced 
the  first  letter  of^  the  first  word  he  wished  to  speak,  ht» 
would  wink;  and  she  would  repeat  the  alphabet  down  to 
the  second  letter,  when  he  would  wink  as  before.  In  this 
manner,  she  got  the  first  word  complete,  and  in  the  same 
manner,  the  second  word,  and  so  on  until  he  had  finished 
what  he  wished  to  say.  His  hearing  was  good,  and  his  mind 
apparently  clear.  Mary  was  with  him  almost  constantly, 
day  and  nighf 

Shortly  before  he  died,  he  conveyed  the  land  to  his 
daughter,  the  defendant  herein.    It  is  without  dispute  that 
this  was  done  with  the  knowledge  and  approval  of  the  moth- 
er, Margaret,  and  of  the  sister,  Jessie.    About  the  time  of  the 
beginning  of  his  illness,  James  gave  to  his  mother  a  note 
for  |1,200,  in  settlement  of  a  balance  due  her.     Including 
this  note,   the  mother  had   separate  assets  amounting  to 
14,000.    Before  the  death  of  James,  these  assets  had  been 
turned  over  by  the  mother  to  Jessie.    For  40  years,  James 
had  carried  a  policy  of  insurance  for  $10,000,  in  favor  of 
his  mother.    This  was  kept  in  force  until  his  death.    On 
the  evening  of  the  day  of  his  funeral,  this  was  transferred 
by  the  mother  to  Jessie.     After  the  death  of  James,  his 
daughter  Mary,  defendant  herein,  assumed  the  burden  of 
the  family  expenditures,  which  had  been  borne  by  her  fa- 
'ther  up  to  the  time  of  his  death,  and  so  continued  to  do 
until  the  death  of  Margaret  Gray,  in  1906,  the  mother,  Mar- 
garet, having  died  in  1903.    The.|l,200  note  owed  by  James 
at  tfie  time  of  his  death,  and  held  by  Jessie,  was  paid  by 
Mary.    The  amount  due  on  the  f  10,000  policy  proved  to  be 
somewhat  less  than  |10,000,  and  the  difference  was  paid 
by  Mary  to  Jessie.     These  payments  by  Mary  were  done 
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pursuant  to  the  mutual  understanding  of  the  parties  that 
she  had  stepped  into  her  father's  place,  by  the  conveyance 
from  her  father,  and  was  under  duty  to  perform  his  obliga- 
tions. The  foregoing  is,  perhaps,  a  sufficient  statement  to 
disclose  the  significance  of  a  few  quotations  from  the  rec- 
ord, as  bearing  upon  the  question  of  ratification  and  ac- 
quiescence.   Jessie  testified: 

"He  [James  T     Andrews]  paid  the  grocery  bills;  and 
whatever  necessary  wearing  apparel  Mrs.  Gray  and  myself 
needed  was  provided  by  James  D.  Andrews.    That  was  also 
true  of  Mrs.  Gray's  granddaughter.     Mrs.  Gray's  health 
was  poor,  and  she  required  more  or  less  medical  treat- 
ment, and  that  was  provided  by  James  D.  Andrews.    There 
never  was  a  thing  that  was  within  his  power  to  do  for  any 
of  us  that  James  D.  did  not  do;   and  as  a  result  of  thid, 
my  mother  thought  the  world  and  all  of  James  D.  Andrews. 
*     *    *    Until  the. time  of  his  death,  James  I>.  Andrews 
always  thought  a  great  deal  of  his  mother,  and  she  thought 
the  world  and  all  of  him.    My  brother  also  thought  a  great 
deal  of  Mrs.  Gray  and  myself.     As  a  matter  of  fact,  my 
brother,  James  D.  Andrews,  was  a  man  of  great  industry, 
kind-hearted,  good  habits,  and  an  upright  Christian  man. 
Of  all  the  people  I  have  ever  known,  it  is  my  judgment  and 
the  judgment  of  all  the  members  of  the  family,  he  was  as 
high-minded  and  as  charitable  and  as  kind  and  as  much 
of  a  Ohristian  man  as  I  have  ever  known.    He  was  never 
accused   of  a  dishonorable   act  in   his   lifetime.    ♦     •    ♦ 
Q.  To  whom  did  she  go  for  advice  and  consultation  iu  re- 
gard to  any  matters  in  which  she  was  interested,  during 
the  time  she  was  in  New  York?    A.  My  brother,  and  she 
talked  things  over  with  me,  always.     Q.  What  were  the 
relations  between  her  and  your  brother?    A.  The  very  best, 
always.     *     *    •    Q.  Did  you  have  any   talk   with   your 
mother  about  the  deed,  from  the  time  it  was  acknowledged 
in  New  York  until  her  death?    A.  Yes,  sir.    Q.  What  was 
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it?  A.  Well,  during  my  brother's  life,  she  always  spoke 
with  reference  that  he  would  do  what  was  right.  I  know 
the  time  when  my  brother  deeded  the  land  in  question  to 
Mary,  now  Mary  Armagast.  I  knew  of  the  conveyance.  Q. 
After  your  brother's  death,  did  3'^ou  have  any  talk  with 
your  mother  about  the  land?  A.  Yes,  sir;  she  talked  about 
it.  Q.  What  did  she  say?  A.  She  thought  things  were 
always  going  the  same  as  th^  had  when  my  brother  was 
alive;  the  house  would  be  kept,  and  everything  would  go 
on  the  same.  She  thought  that  was  understood.  After 
my  brother's  death,  my  mother  and  myself  discussed  the 
matter  of  Mary  owning  and  holding  all  the  Iowa  land. 
She  never  commenced  a  suit,  but  often  discussed  that  mat- 
ter. She  did  not  commence  a  suit  because  she  did  not  want 
to  cast  any  reflections  on  my  brother ;  and  she  said,  in  sub- 
stance, that  she  would  not  commence  a  suit  %o  set  aside 
this  deed,  because  it  would  reflect  on  James.  1  often  heard 
her  say  that,  and  she  said  that,  because  he  did  not  hand  her 
that  dollar,  she  coyid  get  the  land  back.  But  at  those  timen 
she  said  that,  she  said  she  would  not  bring  a  suit,  because, 
she  did  not  want  to  reflect  on  James.  The  fact  is  that  my 
mother  was  never  willing  to  commence  or  have  commenced 
a  suit  to  set  aside  that  deed,  and  that  was  true  up  to  the 
time  of  her  death.  She  preferred  to  let  it  go  as  it  was, 
rather  than  to  have  any  suit, — rather  than  to  bring  any 
suit  to  set  it  aside.  Q.  She  knew  that  Mary  was  claiming  it 
all  the  time?  A,  Yes.  Q.  But  with  th'at  knowledge,  she 
never  in  her  lifetime  was  willing  to  commence  a  suit  or  au- 
thorize any  lawyer  to  commence  a  suit  to  set  it  aside?  A. 
No.  Q.  And  never  changed  from  that  opinion  up  to  the  time 
of  her  ^eath?  A.  No.  *  *  *  Q.  Why  didn't  you  sue 
her  after  your  mother's  death?  A.  Well,  I  had  the  same 
feeling  mother  had.  I  did  not  want  to  cast  reflection  on  my 
brother."  She  testified,  also:  "T  tried  to  prevent  Mrs 
Curtis  from  bringing  that  suit." 
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In  August,  1907,  the  plaintiff  had  correspondence  with 
Christy,  the  agent  of  the  defendant,  Mary  Armagast.  She 
wrote  therein  as  follows: 

"When  mother  deeded  the  land  to  my  brother,  she  was 
not  obliged  to  do  so  by  law,  but  from  a  sense  of  justice  for 
what  he  had  done  for  her.  He  had  promised  many  things. 
My  sister  and  I  were  to  have  a  home,  and  enough  to  keep 
us.  We  had  nothing  in  writing,  and  I  do  not  think  he 
dreamed  but  what  we  would  be  all  right.  As  far  as  I  am 
concerned,  I  want  nothing;  but  my  sister  left  a  daughter, 
who  has  to  be  kept.  You  can  give  this  to  Mary,  as  I  have 
been  intending  to  write  to  her." 

Being  confronted  with  the  above  letter,  the  plaintiff 
testified,  on  cross-examination,  as  follows: 

"Q.  But  you  had  made  up  your  mind,  so  far  as  you  were 
concerned,  you  wanted  nothing  out  of  it?    A.  That  is  the 
way  I^felt  then.    Q.  In  this  letter,  you  said,  did  you,  in  re- 
ferring to  Mary,  'You  can  give  this  to  Mary,  as  I  had  been 
intending  to  write  to  her?^     A.  Yes.     Q.  And  you  meant 
just  what  you  said  there?    A.  Yes,  at  that  time.    Q.  Every- 
thing you  have  said  in  that  letter  that  I  have  called  atten- 
tion  to,  you  meant  just  what  you  said,  didn't  you  ?    A.  Yes, 
I  felt  that  way.    Q.  That  is  the  way  you  felt  when  you  wrote 
Mr.  Christy?    A.  That  is  the  way  I  expressed  myself  then. 
Q.  Was  that  expression  true?    A.  Yes,  I  tried  to  feel  that 
way.     Q.  You  meant  just  what  you  said  in  that  letter? 
A.  I  did.     Q.  Each  and  every  part  of  it?    A.  I  did.    Q. 
That  was  the  condition  of  your  mind  at  that  time,  wasn't 
it?    A.  I  sat  down  and  wrote  that  letter  after  he  had  writ- 
ten me  about  the  deed.    I  was  angry  at  that  time  at  Mrs. 
Curtis  for  starting  the  suit.    Q.  But  speaking  for  yourself 
at  that  time,  the  condition  of  your  mind  was  such  that  you 
said,  *As  far  as  I  am  concerned,  I  want  nothing?'    A.  Yes. 
Q.  That  was  the  frame  of  your  mind  at  that  time?    A.  Yes. 
Q.  Well,  there  is  not  a  fact  in  connection  with  any  of  these 
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conveyances,  or  in  connection  with  conditions  between 
James  D.  and  his  mother  that  you  know  now  that  you  did 
not  know  then,  is  there?  A.  No.  Q.  But  you  have  changed 
your  mind,  have  you?  A.  Changed  my  mind.  A  woman 
is  privileged  to  do  that.^'  She  also  testified :  "When  my 
brother  died,  my  mother  had  his  note  for  |1,200  and  Mary 
paid  that.  Q.  Why  did  she  pay  that?  Because  she  had 
the  Iowa  land?  A.  She  was  obliged  to  pay  it.  It  was  her 
father's  debt ;  she  had  everything  he  had.  Q.  Was  that  the 
reason  she  paid  it?  A.  I  suppose  so.  Q.  Then  the  fact  is, 
and  it  was  understood  among  all  of  you,  that,  because 
Mary  had  this  Iowa  land,  she  paid  that  f  1,200?  Now  that 
is  the  fact,  is  it?    A.  Yes,  that  was  her  income." 

The  Christy  letter,  from  which  quotation  is  above  made, 
contains  other  significant  statements.  Christy  was  act- 
ing as  an  abstracter,  or  as  an  examiner  of  title  for  the  de- 
fendant. He  appears  to  have  found  record  defects  in  her 
title,  and  to  have  written  to  the  plaintiff,  Jessie,  for  in- 
formation concerning  the  title.     She  wrote,  in  reply : 

"Your  letter  of  July  23d  received.  In  the  early  '50's, 
mother  gave  my  brother,  Jas.  D.  Andrews,  money  to  open 
a  store  in  Solon,  a  small  place  about  12  miles  from  Iowa 
City.  He  sold  out  to  a  Mr.  Pratt,  and  took  the  Mills  Coun- 
ty land  as  part  payment,  and  deeded  it  to  mother  for  the 
money  she  had  loaned  him.  He  was  very  careless  in  busi- 
ness matters;  and,  as  the  200  acres  was  a  separate  piece, 
there  were  two  deeds,  and  in  some  way  the  deed  was  lost, 
and  never  recorded,  and  neither  he  or  mother  knew  it,  un- 
til Mr.  Kerr  tried  to  seize  it  for  a  note  he  had  against  my 
brother.  Mother  won  the  suit;  but  Mr.  Boal,  one  of  the 
lawyers,  advised  my  brother  to  settle  with  Mr.  Kerr,  which 
he  did  for  |500.  I  do  not  remember  exactly  about  this,  but 
suppose  mother  raised  the  money  by  mortgage  to  settle  for 
him." 

The  foregoing  indicates  her  mental  attitude  with  ref- 
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erence  to  the  title  and  its  history.  It  recognizes  that,  at 
the  time  of  the  conveyance  under  attack,  James  D.  had  a 
stale  equity  in  the  title,  which  was  justly  recognissed  by 
the  mother.  It  was  an  assertion  of  the  integrity  of  the  de- 
fendant's title.  It  indicated  an  active  mental  justification 
of  the  title,  which  attitude  sh^  maintained  down  to  the 
time  of  her  expostulation  with  Mrs.  Curtis,  in  1909. 
Whether  the  statements  contained  in  this  letter  could  be 
deemed  proof,  as  against  the  plaintiff,  of  the  original  validi- 
ty of  the  conveyance  under  attack,  we  do  not  stop  to  con- 
sider. 

It  is  sought  to  avoid  the  force  of  these  admissions  by 
the  plaintiff  by  the  suggestion  that  she  was  unsophisticat- 
ed and  ignorant.     The  argument  is  not  justified  by  the 
record.    On  the  contrary,  it  appears  that  she  is  an  Intel  li- 
gent  and  educated  woman.     For  many  years,  she  and  her 
mother  conducted  successfully  a  modest  business.    She  tes- 
tified that  she  was  her  mother's  secretary',  and  conducted 
all  her  correspondence,  and  was  consulted  by  her  mother 
in  all  her  transactions.    It  further  appeal's  from  the  record 
that,  in  1899,  during  the  illness  of  James,  he  executed  a 
bill  of  sale  to  his  daughter,  Mary,  of  all  the  crops  and  per- 
sonal property  upon  the  Mills  ("bounty  farm.     This  bill  of 
sale  was  prepared  by  Jessie,  in  her  own  handwriting.    The 
mother  also  was  a  bright  woman  of  fair  business  capacity. 
In  early  life,  she  had  been  a  postmistress,  and  had  engaged 
in  some  kind  of  business  throughout  her  mature  life,  up  to 
the  year  1889.    Though  she  was  83  years  of  age  at  the  time 
of  the  conveyance  in  question,  she  lived  7  years  thereaft- 
er, and  continued  to  maintain  all  her  mental  faculties,  to 
an  unusual  degree,  to  the  last  day  of  her  life.    The  O'Briens, 
husband  and  wife,  testified,  as  witnesses  for  the  plaintiff! 
concerning  their  acquaintance  with  the  mother,  during  the 
last  three  months  of  her  life,  during  which  time  they  lived 
ill  the  same  house  with  her.    Mrs.  O'Brien  testified : 


Oct.  1918]  Andbbws  v.  Armaoas^  716 

"She  was  then  a  very  bright  old  lady,  possessed  of  all 
her  faculties,  had  a  clear  idea  of  what  was  going  on,  had  a 
very  clear  recollection,  and  I  would  say  that  she  was  in  full 

* 

possession  of  all  her  mental  faculties.  As  a  matter  of  fact, 
she  was  an  exceptionally  keen  and  bright  old  lady  during 
all  the  time  I  knew  her.'' 

Mr.  O'Brien  testified: 

"I  am  quite  sure  she  was  the  brightest  old  lady  I  ever 
knew.  She  was  healthy  in  body  and  mind.  1  am  quite  sure 
about  that." 

It  appears  of  record,  also,  that  Mrs.  Andrews  died  a 
sudden  death,  after  an  illness  of  only  a  few  hours.  There 
is  no  room,  upon  this  record,  to  minimize  the  intelligence  of 
either  the  plaintiff  or  her  mother.  In  line  with  the  ad- 
missions above  quoted  from  the  testimony  of  Jessie,  oral 
statements  made  by  her  of  the  same  general  character 
were  testified  to  by  witnesses.  We  shall  not  dwell  upon 
these.  The  substance  of  her  admissions  is  that  she  had 
full  knowledge  of  all  the  circumstances  pertaining  to  the 
conveyance;  that,  with  such  knowledge,  for  13  years  she 
believed  the  conveyance  to  be  just  and  fair;  that  she  was 
angry  at  Mrs.  Curtis  when  she  first  challenged  the  same; 
that  the  conveyance  was  intended,  to  some  extent,  as  a  dis- 
tribution of  property;  that  it  also  had  a  substantial  con- 
sideration in  the  oral  undertakings  of  James;  that  these 
oral  undertakings  were  performed  by  him  during  his  life- 
time, and  by  his  daughter  after  his  death ;  that  such  per- 
formance operated  to  the  benefit'  of  this  plaintiff,  and  that 
she  accepted  such  benefits  intelligently  and  freely  for  sev- 
eral years;  that,  when  she  changed  her  mind,  and  deter- 
mined to  challenge  the  conveyance,  her  change  of  mind  was 
not  based  upon  any  new  discovery  of  facts.    Much  might 

be  said  in  support  of  the  contention  that 

*'  S23on*oi'**'     ^er  admissions  are  suflScient  evidence,   as 

voidable  deed,      against  her,  to  rebut  the  presumption  of 

fraud,  and  that  they  should  be  deemed  sat- 
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isfactory  aflSrmative  evidence  that  the  trausaetion  between 
mother  and  son  was,  in  fact,  free  from  fraud,  and  was  as- 
sented to  by  the  mother  freely  and  intelligently;  but  we 
need  not  deal  with  that  question.  What  we  do  hold  is  that 
these  admissions  of  the  plaintiff,  in  the  light  of  the  other 
circumstances  of  the  case,  constitute  most  satisfactory  evi- 
dence, not  only  of  her  original  approval  of  the  transaction 
at  the  time  thereof,  and  thereafter  during  the  life  of  her 
brother,  but  also  of  her  ratification  and  acquiescence  there- 
in, freely  and  intelligently,  for  many  years  after  the  death 
of  her  mother. 

It  is  urged  that  the  long  delay  of  the  plaintiff  in  chal- 
lenging the  conveyance  worked  no  prejudice  to  the  defend- 
ant, in  that  she  had  never  changed  her  position  by  reason 

thereof.     The  premise  is  not  sustained  by 

4.  Fraud:  rati-       the  record ;    and  if  it  were,  the  conclusion 

fraudulent  deed,   thus  drawn  docs  uot  properly  follow.    When 

the  defendant  continued  the  family  support 
at  her  own  expense,  in  purported  pursuance  of  her  father's 
obligation,  she  changed  her  position.  When  she  paid  the 
f  1,200  note  to  Jessie,  she  changed  her  position.  When  she 
made  tip  the  deficiency  of  the  insurance  policy,  she  changed 
her  position. 

But  it  was  not  legally  necessary  that  she  should  have 
changed  her  position.  Eatification  and  acquiescence  may 
be  found,  even  though  elements  of  estoppel  are  wanting. 
The  conveyance,  even  if  fraudulent,  was  valid  on  its  face. 
It  would  continue  valid  until  the  injured  party  elected  to 
repudiate  it.  The  right  of  election  to  repudiate  carried 
with  it  the  right  to  waive  the  fraud,  and  to  ratify  the 
transaction.  In  this  case,  the  alleged  constructive  fraud 
was  predicated  upon  the  absence  of  the  free  consent  of  the 
grantor  at  the  time  of  the  conveyance.  Though  evidence  of 
the  free  consent  of  the  grantor  «it  the  time  of  the  convey- 
ance  be  wanting,  and  though  free  consent  be,  therefore, 
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deeiped  wanting  at  the  time  of  the  conveyance,  yet  it  was 
competent  for  the  grantor  to  give  such  free  consent  at  any 
time  thereafter,  and  thereby  to  render  the  deed  irrevocably 
valid.  Such  subsequent  consent  is  ratification  and  acquies- 
cence. It  relates  back  to  the  original  transaction,  and  has 
no  need  of  a  new  consideration. 

A  few  quotations  from  the  authorities  will  sufficiently 
indicate  the  state  of  the  law  on  the  subject  of  ratification 
and  acquiescence.  In  Hayward  v.  National  Bank,  96  U.  S. 
611,  it  was  said: 

"The  facts  present  insuperable  obstacles  to  any  de- 
cree in  favor  of  the  appellant.  If  the  sale  made  by  the 
bank  was  originally  impeachable  by  him  [Hayward],  the 
right  to  question  its  validity  was  lost  by  acquiescence  on 
his  part.  He  was  in  a  condition,  immediately  after  the 
sale,  to  enforce  such  rights  as  the  law  gave  him,  as  he  was 
fully  apprised  of  their  nature,  and  of  all  the  material  facts 
of  the  case.  He  now  claims  that  the  sale  was  in  derogation 
of  his  rights  and  injurious  to  his  interests ;  and  yet  his  con- 
duct was  uniformly  inconsistent  with  any  purpose  to  repu- 
diate  the  sale  or  assert  ownership  of  the  stock.  His  course 
was  continuously  such  as  to  induce  a  reasonable  belief  of 
his  fixed  determination  to  abide  by  the  action  of  the  bank. 
He  remained  silent  when  he  should  have  spoken.  He  will 
not  be  heard  now,  when  he  should  be  silent.  He  must  be 
held  to  have  waived  and  abandoned  the  right,  if  any  he  had, 
to  impeach  the  transaction  of  September  8,  1868.'' 

In  Naddo  v,  Bardon,  2  C.  0.  A.  335  (Justice  Brewer) 
is  the  following: 

"Undoubtedly,  the  doctrine  is  established  that  a  trus- 
tee cannot  purchase  or  deal  in  the  trust  property  for  his 
own  benefit  or  on  his  own  behalf,  directly  or  indirectly. 
But  such  a  purchase  is  not  absolutely  void.  It  is  only 
voidable;  and,  as  it  may  be  confirmed  by  the  parties  in- 
terested directly,  so  it  may  be  by  long  acquiescence  or  the 
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absence  of  an  election  to  void  the  conveyance  within  a  rea- 
sonable time  after  the  facts  come  to  the  knowledge  of  the 
cestui  que  trust." 

Jenkins  v.  Pye,  12  Peters  (U.  S.)  241: 

''A  lapse  of  time  and  the  death  of  the  parties  ^o  the 
deed  have  always  been  considered  in  a  court  of  chancery, 
entitled  to  great  weight,  and  almost  controlling  circum- 
stances in  cases  of  this  kind." 

Pomeroy  on  Equity  Jurisprudence,  Section  965: 

^^Mere  delay,  mere  suffering  time  to  elapse  without  do- 
ing anything,  is  not  acquiescence,  although  it  may  be,  and 
it  often  is,  strong  evidence  of  an  acquiescence;  and  it  may 
be,  and  often  is,  a  distinct  grouikd  for  refusing  equitable 
relief,  either  affirmative  or  defensive.  As  acquiescence  is 
thus  a  recognition  of  and  consent  to  the  contract  or  other 
transaction  as  existing,  the  requisites  to  its  being  effec- 
tive as  a  bar  are,  knowledge  or  notice  of  the  transaction 
itself,  knowledge  of  the  party's  own  rights,  absence  of  all 
undue  influence  or  restraint,  and  consequent  freedom  of 
action;  a  conscious  intention  to  ratify  the  transaction, 
however,  is  not  an  essential  element.'' 

Lowndes  v.  Wicks,  69  Conn.  15: 

"It  [acquiescence]  has  been  well  defined  as  quiescence 
under  such  circumstances  that  assent  may  be  reasonably 
inferred  from  it.  *  *  *  Assent  thus  given  is  as  irrev- 
ocable as  if  expressly  stated  in  words." 

Colh  V.  Simon,  119  Wis.  597  (97  N.  W.  276) : 

"  *To  ratify'  means  to  confirm  or  approve  of,  and  such 
ratification  may  be  signified  by  acts  of  omission  as  well  as 
of  commission — ^negatively  as  well  as  affirmatively." 

Somers  v.  Oermania  Nat  Bank,  152  Wis.  210  (138  N. 
W.  713)  : 

"The  intent  to  waive  may  appear  as  a  legal  result  of 
conduct.  The  actuating  motive  or  the  intention  to  aban- 
don a  right  is  generally  a  matter  of  inference,  to  be  deduced 


Oct.  1918]  Andrews  v.  Abmagast.  719 

with  more  or  less  certainty  from  the  external  and  visible 
acts  of  the  party,  and  all  the  accompanying  circumstances 
of  the  transaction,  regardless  of  whether  there  was  an 
actual  or  expressed  intent  to  waive,  or  even  if  there  was  an 
actual  or  undisclosed  intention  to  the  contrary." 

The  admissions  of  the  plaintiff  which  are  here  consid- 
ered as  tending  to  show  ratification  are  strongly  corrobo- 
rated by  the  undisputed  circumstances  of  the  case.  The 
land,  when  acquired,  was  of  small  value,  and  represented  the 
Holon  store  investment  of  |1,000.  For  22  years,  the  land 
produced  no  revenue.  During  that  period  of  time,  the  con- 
tributions of  James  to  his  mother  and  sistera  amounted,  ad- 
mitted] v,  to  several  thousand  dollars.  Without  these  con- 
tributions,  the  land  could  not  have  been  held.  The  ties  of 
affection  between  mother  and  son  were  admittedly  very 
strong.  It  is  not  diflScult  to  believe  that,  in  the  disposition 
of  her  estate,  she  should  want  her  son  to  have  the  land.  Nor 
is  it  difficult  to  believe  that  she  did  freely  trust  him  to  the 
p*erformance  of  even  his  oral  promise  to  support  the  family. 
Her  trust  was  never  disappointed ;  not  even  after  the  death 
of  her  son.  Be  that  as  it  may,  she  affirmatively  i-efused  to 
challenge  the  deed  in  her  lifetime;  and  Jessie,  by  her  own 
admission,  *^elt  the  same  way."  We  reach  the  conclusion 
that  the  plaintiff,  by  conduct,  by  writing,  and  by  speech, 
freely  and  intelligently  ratified  the  conveyance  which  is  now 
assailed.    The  decree  below  will,  therefore,  be — Reversed. 

Pbbston,  C.  J.,  Ladd,  Gaynor,  Salinger,  and  Stevens, 
JJ.,  concur. 

Weaver,  J.  (dissenting).  As  stated  in  the  majority 
opinion,  the  evidence  in  the  Curtis  case  was  introduced  and 
used  by  the  parties  on  the  trial  of  this  case.  In  that  case, 
Mrs.  Curtis  claimcMl  a  one-third  interest  in  a  tract  of  land,  as 
against  Mrs.  Annagast.     In  this  case,  plaintiff  claims  an 
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other  one  third  of  the  same  land,  against  Mrs.  Armagast 
The  plaintiff  in  each  ease  claimed  a  share  in  the  land  as  an 
heir  of  Margaret  Andrews,  deceased,  the  one  being  her  daugh- 
ter, and  the  other,  the  only  child  of  a  deceased  daughter. 
The  heirship  of  neither  was  questioned  or  denied;    and,  if 
entitled  to  inherit  at  all,  each  was  entitled  to  a  one-third 
part  of  the  same  property.     Both  traced  their  claims  of 
title  to  the  same  source,  were  met  by  the  same  defense,  and 
the  issues  were  tried  on  the  same  evidence.    In  the  former 
case,  we  sustained  the  claim  of  the  heir,  but  in  this  we  deny 
it, — a  situation  quite  suggestive  of  a  famous  allied  prece- 
dent where  counsel,  defending  his  client's  claim  of  title  to 
a  tract  of  land,  relied  upon  a  decision  by  the  same  court 
in  an  altogether  parallel  controversy,  but  was  overruled 
because,  as  the  court  said,  "this  is  another  40  acres."    The 
only  pretense  of  any  difference  between  the  lines  of  attack 
and  defense  in  the  two  cases  is  made  to  hang  on  a  claim 
of  so-called  "acquiescence"  by  the  plaintiff  in  the  convey- 
ance from  her  mother  to  her  brother,  the  father  of  defend- 
ant, and  the  conveyance  by  him  to  his  daughter;   and  this, 
as  I  shall  try  to  demonstrate,  is  a  distinction  or  difference 
without  real  foundation  in  the  record.     Every  essential 
fact  in  this  case  was  treated  and  considered  in  the  Curtis 
case,  and  its  legal  force  and  effect  settled  and  determined. 
That  case  Vas  tried  below  and  argued  here  with  unusual 
thoroughness;   it  was  held  in  this  court  for  a  very  consid- 
erable period  for  careful  consideration ;    it  was  again  ar- 
gued and  again  considered  by  the  entire  court  on  a  petition 
for  rehearing;    and  relying  thereon,  I  should  content  my- 
self with  a  simple  registering  of  my  dissent,  without  dis- 
cussing the  merits  of  the  litigation,  if  the  majority  had 
adhered  to  the  pui-pose,  expressed  in  the  preface  of  their 
opinion,  to  consider  the  difference  of  views  arising  in  that 
case  closed  bv  the  decision  there  rendered.     So  far  from 
doing  so,   however,   the  opinion,   as  written,   reviews   the 
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family  history  anew,  from  the  standpoint  of  the  dissent  in 
the  Curtis  case,  and  dwells  with  much  detail  upon  the 
alleged  extraordinary   fidelity  and  devotion  of  James  to 
his  mother  and  sisters,  and  conveys  the  impression  that 
his  life  was  one  continual  round  of  sacrifice  in  their  be- 
half, and  that  the  conveyance  to  him  of  1,000  acres  of  valu- 
able land  was  but  a  natural  and  well  earned  return  for  his 
filial  services.     Such  was  the  view  very  forcibly  expressed 
in  that  dissent;   and  when  it  is  brought  forward  into  this 
case,  and  used  to  express  the  voice  of  the  present  majori- 
ty, it  has  the  savor  of  a  confession  and  apology  to  the  de- 
fendant, and  to  the  shade  of  her  departed  ancestor.    For 
one,  I  do  not  desire  to  assume  that  attitude.    There  was 
and  is  no  occasion  for  a  judicially  constructed  halo  for 
James.    That  he  was  a  kind  and  affectionate  son  and  broth- 
er, I  grant,  and  that  he  entertained  any  conscious  intent 
to  defraud  these  women,  I  do  not  for  a  moment  believe; 
but  the  suggestion  that  his  contributions  to  their  support 
were  "benefactions,"  pure  and  simple,  for  which  the  moth- 
er became  under  any  moral  obligation  to  impoverish  her- 
self, to  endow  him  or  his  children  with  riches,  is  without 
a  single  substantial  foundation  in  the  record.     The  fact 
that  the  title  to  the  land  was  first  conveyed  to  James,  some 
60  years  ago,  and  by  him  conveyed  to  his  mother,  is  a  cir- 
cumstance on  which  it  is  sought  to  hang  an  inference  that 
he  once  had,  and  perhaps  always  had,  an  equity  of  some 
kind  in  the  property,  in  recognition  of  which  the  convey- 
ance by  his  mother  in  her  old  age  was  made.     There  is 
nothing  to  show  that  he  ever  had*  a  dollar's  interest  in  the 
land,  until  this  last  conveyance  was  made.     On  the  con- 
trary,  it  affirmatively  appears  that,  one  of  his  creditors 
having  sought  to  take  advantage  of  his  nominal  title  to 
the  land,  and  subject  it  to  the  payment  of  his  debt  he 
showed,  to  the  satisfaction  of  the  court,  that  he  had  taken 
the  title  solely  in  trust  for  his  mother.    Moreover,  at  the  very 
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time  he  was  continuing  his  so-called  benefactions  to  these 
members  of  his  family,  he  received  and  enjoyed  the  use^ 
rents,  and  profits  of  all  the  land ;  and  it  is  reasonably  clear 
that,  had  the  son  and  mother  sought  to  exact  mutual  ac- 
countings, the  balance  of  credit  would  not  have  been  found 
in  favor  of  the  former. 

But  I  do  not  care  to  continue  the  subject  any  further, 
and  now  come  to  the  so-called  acquiescence,  upon  strength 
of  which  this  plaintiff  is  to  be  deprived  of  the  right  to  in- 
herit one  third  of  1,000  acres  of  land,  in  favor  of  her  broth- 
er's daughter,  who  has  already  admittedly  received,  in  her 
own  right,  another  one  third  thereof.  The  claim  thus  sus- 
tained finds  three  different  expressions  in  the  opinion.  In 
the  first  place,  speaking  of  the  deed  made  by  the  aged  moth- 
er to  her  son,  it  is  said  that  the  deed  was  made  "with  the 
full  knowledge  of  the  plaintiff,  and  with  her  apparent  ac- 
quiescence." Again,  referring  to  the  deed  from  James, 
while  on  his  deathbed,  to  his  daughter,  it  is  said  that  this 
conveyance  was  made  "with  the  knowledge  of  the  mother, 
Margaret  (mother  of  Mrs.  Curtis),  and  of  the  plaintiff,  and 
with  the  apparent  acquiescence  of  each ;''  and  finally,  it  is 
repeated  that,  when  this  suit  was  begun,  "plaintiff  had  fully 
ratified  and  acquiesced  in  the  conveyance,  after  the  death 
of  her  mother,  and  that  the  same  was  in  accord  with  her 
previous  attitude  from  the  beginning,  and  the  conveyance 
had  her  full  and  free  approval,  as  a  fair  transaction,  con- 
tinuously from  the  date  thereof  in  1896  until  the  beginning 
ftf  the  Curtis  suit,  in  1909." 

Now,  an  acquiescence  which  will  serve  to  defeat  the  as- 
sertion of  a  property  right  by  a  person  to  whom  it  would 
otherwise  belong,  exists  only  where  the  person  so  barred  or 
estopped  has  a  right  to  object  to  the  act  or  thing  in  which 
he  is  alleged  to  have  acquiesced.  The  land  was  owned  by 
plaintiff's  mother,  and  neither  plaintiff  nor  Mrs.  Gray 
(mother  of  Mrs.  Curtis)  had  or  could  have  had  any  interest 
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in  the  property  until  the  mother's  death,  in  1903,  when,  as 
her  heirs,  they  each  succeeded  to  a  one-third  interest  in  her 
property  and  property  rights.  Until  the  mother's  death, 
she  could  sell  or  dispose  of  her  property  as  she  pleased; 
and,  if  her  daughters  respected  that  right,  and  offered  no 
objection  to  its  exercise,  there  is,  I  insist,  neither  principle 
nor  precedent  for  holding  them  to  have  thereby  lost  their 
rights  which  vested  in  them  as  heirs,  long  after  the  convey- 
ance which  we  decided  to  be  voidable  because  of  the  con- 

4 

stmctive  fraud  of  James.  Now,  what  is  an  acquiescence, 
in  the  legal  sense  of  the  word,  as  here  employed?  The  an- 
swer is  well  put  in  a  leading  English  case,  as  follows: 

^'If  a  person  having  a  right,  and  seeing  another  person 
about  to  commit  or  ia  the  course  of  committing  an  act 
infringing  on  that  right,  stands  by  in  such  manner  as  really 
to  induce  the  person  committing  the  act,  and  who  might 
otherwise  have  abstained  from  it,  to  believe  that  he  assents 
to  its  being  committed,  he  cannot  afterwards  be  heard  to 
complain  of  the  act."  De  Bu8Bche  v,  Alt,  8  Ch.  D.  286,  314 
(2E.  R.  C.  289). 

This,  it  is  said  in  Leeds  v.  Amherst,  2  Phillips  117  (2 
Eng.  Ch.  886),  is  the  proper  sense  of  the  term  "acquies- 
cence." Such,  also,  is  the  effect  given  to  the  rule  by  the 
courts  of  this  country.  It  is  said  to  be  in  the  nature  of  an 
estoppel. 

"It  is  a  release  or  abandonment  of  one's  rights;  if, 
having  rights,  he  stands  by  and  sees  another  dealing  with 
his  property  in  a  manner  inconsistent  with  such  rights,  and 
makes  no  objection  while  the  act  is  in  progress."  Board  v. 
Plotner,  149  Ind.  116. 

"It  exists  where  a  person  knows  he  is  entitled  to  im- 
peach a  transaction  or  enforce  a  right,  neglects  to  do  so 
for  such  length  of  time  that,  under  the  circumstances  of 
the   case,  the  other  party  may  fairly  infer  that  he  has 
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waived  or  abandoned  his  right."     Gonnell  v.  Clifford,  39 
Colo.  121  (88  Pac.  850). 

^^It  is  only  when  silence  or  acquiescence  becomes  the 
basis  or  authority  on  which  another  parts  with  somethiag 
valuable  or  incurs  a  liability  that  the  doctrine  applies." 
Austin  V.  Jones,  148  Ala.  669. 

See  also  Soott  v.  Jackson,  89  Gal.  258 ;  Norfolk  d  W.  R. 
Go.  V.  Perdue,  40  W.  Va.  442;  Rinake  r.  Victor  Mfg.  Co,, 
58  S.  O.  360 ;  Hall  v.  Otterson,  52  N.  J.  Eq.  o22,  532 ;  1  Am. 
&  Eng.  Encyc.  Law  (2d  Ed.)  570 ;  Woodruff  v.  North  Bloom- 
mgton  G.  M,  Co.,  18  Fed.  753,  790. 

In  other  words,  if  a  person  has  no  right  to  object  to 
the  act  of  another  at  the  time  it  is  done,  then,  clearly,  he 
cannot  be  held  barred  or  estopped  by  acquiescence  when 
he  attempts  to  enforce  a  subsequently  acquired  right;  nor 
will  such  bar  or  estoppel  arise  in  any  court,  unless  the  par- 
ty asking  its  protection  has,  in  reliance  upon  his  silence^ 
materially  changed  his  position,  or  incurred  expense  or 
liability  with  which  he  would  not  othemise  be  chargeable. 
See  cases  already  cited. 

Now  in  the  present  case,  as  I  have  before  said,  when 
James  procured  the  conveyance  from  his  mother,  neither  the 
plaintiff  nor  Mrs.  Gray  had  any  interest  whatever  in  the 
land.  So,  also,  when  he  conveyed  to  his  daughter,  the  moth» 
was  still  living,  and  neither  plaintiff  nor  Mrs.  Gray  had  ac- 
quired  any  right  to  object ;  and  their  failure  to  object  was, 
clearly,  no  acquiescence.  Passing  from  this  to  the  other 
argument  indulged  in  by  the  majority:  that,  while  Mrs. 
Andrews  was  a  competent  witness  in  the  Gurtis  case,  she 
is  not  such  in  her  own,  and  therefore  there  is  a  material 
difference  in  the  competent  showing  in  support  of  her  own 
claims.  But  her  incompetency,  if  any,  extended  no  further 
than  to  the  personal  transactions  between  herself  and  her 
mother,  and  an  examination  of  the  record  shows  that  scarce- 
ly the  smallest  fraction  of  her  evidence  of  that  character 
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has  any  material  bearing  in  support  of  her  claim  in  this 
suit.  It  furthermore  appears  that,  on  the  trial  of  the  Curtis 
case,  defendant  did  object  to  the  testimony  of  Mrs.  Andrews 
concemiitg' the  circumstances  of  the  conveyance  to  James, 
because  of  her  like  interest  with  Mrs.  Curtis ;  and,  on  repe- 
tition of  that  objection  in  this  court,  we  expressly  held 
that,  eliminating  her  testimony  from  the  record,  we  still 
were  forced  to  the  same  conclusion  that  the  burden  was  up- 
on the  defendant  to  affirmatively  establish  the  good  faith 
of  the  transaction,  and  that  this  had  not  been  done.  It  is 
too  evident  for  serious  argument  that,  in  all  essential  re- 
spects, there  is  absolutely  no  difference  in  the  cases;  and 
yet,  while  saying  that  the  controversy,  so  far  as  it  relates 
to  the  constructive  fraud  of  James,  which  was  held  to  vi- 
tiate the  deed,  was  closed  by  the  decision  in  the  first  case, 
we  impliedly  undermine  its  authority  and  deny  its  conclu- 
sionsy  by  saying  that  there  is  much  to  be  said  in  favor  of 
the  conclusion  that  the  transaction  between  mother  and 
son  'Svas,  in  fact,  free  from  fraud,  and  assented  to  by  the 
mother  freely  and  intelligently."  If  a  case  once  ^^closed" 
by  final  decision  is  still  to  be  regarded  as  sufficiently  open 
to  have  its  vitals  extracted  and  its  value  as  a  precedent  de- 
stroyed by  raising  a  doubt  as  to  the  sufficiency  of  the  evi- 
dence on  which  it  was  based,  then  the  sooner  we  abandon 
the  publication  of  our  reports,  the  better.  Not  that  a  case 
once  decided  becomes  an  immutable  precedent,  or  immune 
to  criticism ;  but  it  is  to  the  interest  both  of  the  public  and 
of  the  legal  profession  that  a  decision  once  made  shall 
stand  until  the  time  comes  when  the  court  is  ready  to  an- 
nounce a  change  of  view;  and  then  it  should  be  squarely 
overruled. 

In  closing,  I  wish  to  add,  withotit  reference  merely  to 
its  effect  upon  this  case,  that  the  effect  given  by  the  ma- 
jority to  Code  Section  4604  goes  beyond  any  of  the  numer- 
ous holdings  which  this  court  has  announced  upon  the  com- 
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petency  of  witnesses.  The  constructive  fraud  which  was 
held  sufficient  to  set  aside  the  deed  from  the  mother  to 
J  ames  was  based  upon  the  relations  existing  between  them, 
and  them  alone;  and  the  transaction  found  to  be  fraudu 
lent  was  a  transaction  between  them  only.  The  plaintiff 
was  in  no  wise  incompetent  to  testify  as  to  these  things,  in 
either  the  Curtis  case  or  in  this  case.  She  could  not,  of 
course,  over  the  defendant's  objection,  testify  to  the  com- 
munications between  herself  and  her  mother;  but  this  part 
of  her  stoiy  is  very  fragmentary  and  inconsequential^  and 
its  exclusion  does  not  affect  the  sufficiency  of  the  evi- 
dence as  a  whole.    The  opinion  says,  however,  that : 

^^In  the  Curtis  case,  Jessie  Andrews  was  the  principal 
witness,  and  was  the  only  witness  to  the  most  important 
facts.  The  alleged  dominance  of  the  son,  James,  over  the 
mother,  and  the  fiduciary  relation,  were  proved  by  her  tes- 
timony alone.  This  consisted  largely  of  personal  transac- 
tions and  communications  between  her  and  each  of  the  de- 
ceased parties  to  the  conveyance  in  question.  •  •  •  Un- 
der the  inhibition  of  Section  4604,  such  evidence  is  not  ad- 
missible in  this  case.'' 

Surely,  this  is  too  broadly  stated,  and  is  a  ruling  to 
which  1  am  sure  we  shall  not  long  adhere.  I  take  issue 
both  with  the  statement  of  the  record  and  of  the  law  ap- 
plicable thereto. 

Finally,  it  may  fairly  be  said  that  the  opinion,  though 
expressed  with  all  the  persuasiveness  and  force  which  are 
characteristic  of  its  writer,  is  singularly  unconvincing  to 
anyone  who  takes  the  trouble  to  test  the  accuracy  of  its 
statements  and  soundness  of  its  conclusions  by  a  careful 
examination  of  the  entire  case.  When  all  is  said,  it  is  an 
attempt  to  distinguish  the  undistinguishable,  and  to  es- 
cape the  inescapable,  and  to  prove  that  two  absolutely 
parallel  lines  will  diverge,  if  they  are  only  sufficiently  pro- 
longed.   To  the  paucity  of  the  material  which  the  record 
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affords,  and  not  at  all  to  any  lack  of  skill  in  their  handling, 
is  the  failure  to  accomi)lish  that  triumph  in  the  field  of 
law  and  logic  to  be  attributed. 

Under  our  former  holding,  the  trial  court  could  not 
have  done  otherwise  than  it  did  in  this  case;  and  in  my 
judgment,  it  would  have  been  subject  to  just  censure,  had 
it  ignored  the  precedent  we  established  for  it.  The  de- 
cree ought  to  be  affirmed. 


B.  C.  Burns,  Appellant  v.  W.  A.  Hanby  et  al.,  Appellees. 

MOBTOAOES:  Ineffectual  Redemption.  An  attempted  redemption 
of  real  estate  from  mortgage  foreclosure  sale,  by  a  junior  judg- 
ment creditor,  is  a  nullity  as  against  a  subsequent  redemptioner, 
when  carried  no  further  than  the  payment  to  the  clerk  of  the 
amount  of  all  prior  liens,  without  any  affidavit  statement  by  the 
attempted  redemptioner  as  to  tne  amount  which  he  is  willing  to 
allow  on  his  judgment  claim,  and  without  such  information's  ap- 
pearing in  any  manner  on  the  clerk's  sale  book  or  being  in  any 
manner  brought  to  the  attention  of  a  subsequent  redemptioner. 
(Sec.  4056,  Code,  1897.) 

Appeal  from  M'arren  District  Court, — Lorin  N.  Hays, 

Judge. 

October  25,  1918. 

Suit  in  equity  to  quiet  title.  The  real  claim  of  the 
plaintiff  is  that  she  is  entitled  to  a  sheriff's  deed  to  certain 
real  estate  which  ha<l  been  sold  under  execution,  and  for 
which  the  plaintiff  holds  the  certificate  of  sale.  The  de- 
fendant Hanby  is  the  grantee  by  quitclaim  deed  from  the 
execution  debtor.  Purauant  to  such  deed,  he  purported  to 
redeem  from  the  execution  sale.  In  making  such  redemp- 
tion, however,  he  ignored  a  purported  or  attempted  redemp 
tion  by  the  plaintiff,  as  a  junior  lienholder.  Pursuant  to 
hi.<?  purported  redemption,  the  defendant  Hanby  has  con- 
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tinued  in  possession  of  the  land  after  the  expiration  of  the 
year  of  redemption^  and  the  defendant  sheriff  has  refused 
to  issue  a  sheriff's  deed  to  the  plaintiff.  Upon  trial,  the 
district  court  found  with  the  defendant.  The  plaintiff  has 
appealed. — Affirmed, 

O.C.  Brown,  for  appellant. 
Berry  d  Watsoriy  for  appellees. 

Evans,  J. — The  execution  debtor  was  Utterson.    The 
pi*operty  in  question  was  sold  under  foreclosure  and  a  spe- 
cial execution  on  February  25,  1916,  and  was  bid  in  by  the 
execution  creditor,  one  Gilbert,  for  the  full  amount  of  the 
debt,  being  about  f  2,160.    Subsequent  to  the  mortgage  lien, 
13  judgments  had  been  entered  against  Utterson  in  favor 
of  various  plaintiffs,  all  of  which  became  judgment  liens 
upon  the  same  pi-operty,  and  all  of  which  were  junior  to 
the  mortgage  and  junior  and  senior  to  each  other,  accord- 
ing to  their  respective  dates.     The  last  of  these  judgment 
liens,  being  for  the  sum  of  about  $100,  was  owned  by  the 
plaintiff.    As  such  junior  lienholder,  on  November  23,  1916, 
she  attempted  and  purported  to  redeem  from  the  sheriff's 
sale  under  the  mortgage  foreclosure,  and  from  all  the  judg- 
ment liens  which  were  senior  to  her  judgment.     Through 
her  agents,  she  presented  herself  at  the  clerk's  office  for 
that  purpose,  and  paid  to  the  clerk  the  sum  of  |4,163,  be- 
ing the  full  amount,  with  interest,  of  the  bid  at  the  fore- 
closure sale,  and  of  the  12  judgments  which  were  senior 
liens  to  her  judgment.    The  amount  thus  paid  to  the  clerk 
was  applied  by  the  clerk  upon  the  prior  liens  accordingly, 
and  the  same  were  thereby  satisfied,    Gilbert  received  the 
amount  due  him  under  the  foreclosure  sale,  and  assigned 
the  sheriff's  certificate  to  the  plaintiff,  pursuant  thereto. 
On  February  24,  1917,  Utterson,  the  execution  debtor,  con- 
veyed the  property,  by  quitclaim  deed,  to  defendant  Hanby. 
On  the  same  day,  Hanby  purported  to  redeem  from   the 
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foreclosure  sale  by  paying  in  to  the  clerk  the  sum  of  $2,338, 
being  the  full  amount,  with  interest,  due  on  the  sheriff's 
certificate  of  sale,  and  no  more.  Because  of  this  purported 
redemption  by  Hanby,  as  grantee  of  Utterson,  the  sheriff 
treated  the  redemption  as  complete,  and  refused  to  issue  a 
sheriff's  deed  to  the  plaintiff. 

The  question  presented  involves  the  construction  of 
our  redemption  statute.  The  sections  of  the  statute  per- 
taining to  this  subject  were  somewhat  revised  by  the  Code 
of  1897.  Prior  decisions,  therefore,  are  nx)t  wholly  appli- 
cable to  the  present  state  of  the  law. 

It  is  the  contention  of  the  appellee  that,  under  the 
statute  in  its  present  form,  it  was  incumbent  upon  the 
plaintiff,  as  a  redemptioner,  to  have  filed  with  the  clerk  an 
affidavit,  as  provided  by  Code  Section  4056.  Though  the 
plaintiff  paid  her  money,  she  filed  no  affidavit.  The  con- 
tention, therefore,  is  that  the  failure  to  file  the  affidavit 
was  fatal  to  the  redemption,  and  that  the  plaintiff's  at- 
tempted redemption  could  be  wholly  ignored  by  the  defend- 
ant. In  the  redemption,  the  defendant  recognized  the' 
sheriff's  certificate  as  the  only  outstanding  lien.  Though 
the  execution  bidder,  Gilbert,  had  received  from  the  plain- 
tiff full  payment,  and  had  relinquished  the  certificate,  never- 
theless the  defendant  recognized  the  plaintiff  as  the  actual 
holder  thereof,  not  as  a  redemptioner,  but  as  a  mere  as- 
signee. 

The  question  presented  involves  consideration  of  the 
following  sections  of  the  Code: 

"Section  4046.  If  no  redemption  is  made  by  the  debtor 
as  above  provided,  thereafter,  and  at  any  time  within  nine 
months  from  the  day  of  sale,  said  redemption  may  be  made 
by  a  mortgagee  before  or  after  the  debt  secured  by  the 
mortgage  falls  due,  or  by  any  creditor  whose  claim  be- 
comes a  lien  prior  to  the  expiration  of  the  time  allowed 
for  snch  redemption;      ♦     ♦     ♦ 
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"Section  4047.  Ci*editors  haviug  the  right  of  redemp- 
tion may  redeem  from  each  other  within  the  time  abo?e 
limited,  and  in  the  manner  herein  provided. 

"Section  4048.  When  a  senior  creditor  thus  redeeniH 
from  his  junior,  he  is  required  to  pay  off  only  the  amount 
of  those  liens  which  are  paramount  to  his  own,  with  the  in- 
terest and  costs  appertaining  to  those  liens. 

"Section  4049.  The  junior  creditor  may  in  all  such 
cases  prevent  a  redemption  by  the  holder  of  the  paramount 
lien  by  paying  off  the  lien,  or  by  leaving  with  the  clerk  be- 
forehand the  amount  necessary  therefor,  and  a  junior  judg- 
ment creditor  may  redeem  from  a  senior  judgment  creditor. 

"Section  4050.  The  terms  of  redemption,  when  made 
by  a  creditor,  in  all  cases  shall  be  the  reimbursement  of  the 
amount  bid  or  paid  by  the  holder  of  the  certificate,  includ- 
ing all  costs,  with  interest  the  same  as  the  lien  redeemed 
from  bears  on  the  amount  of  such  bid  or  payment,  from 
the  time  thereof,  but  where  a  mortgagee  whose  claim  is  not 
^et  due  is  the  person  from  whom  the  redemption  is  thus  to 
be  made,  he  shall  receive  on  such  mortgage  only  the  amount 
of  the  principal  thereby  secured,  with  unpaid  interest 
thereon  to  the  time  of  such  redemption. 

"Section  4051.  The  terms  of  redemption,  when  made 
by  the  title  holder,  shall  be  the  payment  into  the  clerk's 
office  of  the  amount  *of  the  certificate,  and  all  sums  paid 
by  the  holder  thereof  in  effecting  redemptions,  added  to 
the  amount  of  his  own  lien,  or  the  amount  he  has  credited 
thereon,  if  less  than  the  whole,  with  interest  at  contract 
rate  on  the  certificate  of  sale  from  its  date,  and  upon  sums 
so  paid  by  way  of  redemption  from  date  of  payment,  and 
upon  the  amount  credited  on  his  own  judgment  from  the 
time  of  said  credit,  in  each  case  including^  costs. 

"Section  4052.  When  a  senior  redeems  from  a  junior 
creditor,  the  latter  may,  in  return,  redeem  from  the  former. 
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and  80  on,  as  often  the  land  is  taken  from  him  by  virtue  of 
a  paramount  lien. 

'^S€tetion  4054.  Unless  the  defendant  redeems^  the  pnr- 
chaser,  or  the  creditor  who  has  last  redeemed  prior  to  the 
expiration  of  the  nine  months  aforesaid^  will  hold  the  prop- 
erty absolutely. 

'^Section  4055.  In  case  it  is  thus  held  by  a  redeeming 
creditor,  his  lien,  and  the  claim  out  of  which  it  arose,  will  be 
held  to  be  extinguished,  unless  he  pursues  the  course  point- 
ed out  in  the  next  section. 

^^Section  4066.  The  mode  of  redemption  by  a  lienhold- 
er  shall  be  by  paying  into  the  clerk's  office  the  amount  nec- 
essary to  effect  the  same,  computed  as  above  provided,  and 
filing  therein  his  affidavit,  or  that  of  his  agent  or  attorney, 
stating  as  nearly  as  practicable  the  nature  of  his  lien  and 
the  amount  still  due  and  unpaid  thereon.  If  he  is  unwill- 
ing to  hold  the  property  and  credit  the  debtor  thereon  the 
full  amount  of  his  lien,  he  must  state  the  utmost  amount 
he  is  willing  to  credit  him  with.  If  the  amount  paid  to  the 
clerk  is  in  excess  of  the  prior  bid  and  liens,  he  shall  re- 
fund the  excess  to  the  party  paying  the  same,  and  enter 
each  such  redemption  made  by  a  lienholder  upon  the  sale 
book,  and  credit  upon  the  lien,  if  a  judgment  in  the  court 
of  which  he  is  clerk,  the  full  amount  thereof,  including  in- 
terest and  costs,  or  such  less  amount  as  the  lienholder  is 
willing  to  credit  therein,  as  shown  by  the  affidavit  filed. 

"Section  4057.  In  case  any  question  arises  as  to  the 
right  to  redeem,  or  the  amount  of  any  lien,  the  person 
claiming  such  right  may  deposit  the  necessary  amount 
therefor  with  the  clerk,  accompanied  with  the  affidavit 
above  required,  and  also  stating  therein  the  nature  of  such 
question  or  objection,  which  question  or  objection  shall  be 
submitted  to  the  court  or  a  judge  thereof  as  soon  as  prac- 
ticable thereafter,  upon  such  notice  as  it  or  he  shall  pre- 
scribe of  the  time  and  place  of  the  hearing  of  the  contro- 
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versy,  at  which  time  and  place  the  matter  shall  be  tried 
upon  snch  evidence  and  in  such  manner  as  may  be  pre- 
scribed, and  the  proper  order  made  and  entered  of  record 
in  the  cause  in  which  execution  issued,  and  the  money  so 
paid  in  shall  be  held  by  the  clerk  subject  to  the  order  made. 

"Section  4058.  A  creditor  redeeming  as  above  contem- 
plated is  entitled  to  receive  an  assignment  of  the  certifi- 
cate issued  by  the  sheriff  to  the  original  purchaser  as  here- 
inbefore directed." 

It  will  be  observed  from  the  foregoing  that  the  mode 
of  redemption  by  a  junior  lienholder  is  set  forth  *in  Sec- 
tions 4049,  4050,  4056.  The  mode  of  redemption  by  the  title 
holder  is  set  forth  in  Section  4051.  The  plaintiff,  as  a 
junior  lienholder,  conformed  to  the  provisions  of  Sections 
4049  and  4050.  She  failed,  however,  to  conform  to  the 
requirements  of  Section  4056,  in  that  phe  failed  to  file  the 
affidavit  therein  required.  This  provision  of  Section  4056 
first  appeared  in  the  Code  of  1897,  and  involved  a  change 
from  previous  methods  of  redemption.  The  effect  of  this 
change  has  been  considered  by  us  to  some  extent  in  Ja-ch  r. 
Coldy  114  Iowa  349 ;  Howard  v.  Kelly,  137  Iowa  76 ;  Iowa 
L,  &  T.  Co,  V.  Kunschy  156  Iowa  91. 

The  general  purpose  of  the  change  in  the  statute  was 
to  reduce  the  method  of  redemption  to  a  more  definite  form, 
and  for  that  purpose  to  require  some  degree  of  formality, 
and  a  public  record.  It,  in  effect,  withdrew  sanction  from 
the  tacking  of  liens  and  redemptions  by  mere  private  trans- 
actions of  purchase  between  lienholders. 

Section  4056  not  only  requires  an  affidavit  to  be  filed, 
which  shall  set  forth  certain  facts  for  the  information  both 
of  the  title  holder  and  of  subsequent  redemptioners,  but  it 
requires,  also,  that  the  clerk  shall  enter  such  redemption  up- 
on the  sale  book.  Compliance  with  this  section  by  the  re- 
demptioner  and  by  the  clerk  enables  a  subsequent  redemp- 
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tioner  to  ascertain  the  exact  amount  necessary  to  be  paid 
in  the  subsequent  redemption. 

In  this  case,  no  affidajrit  was  filed;  but  it  fairly  ap> 
pears  from  the  evidence  that  the  purpose  of  the  plaintiff 
to  make  redemption  was  fully  made  known  to  thd  clerk. 
All  that  was  made  to  appear  on  the  record,  however,  was 
that  the  record  of  each  of  the  twelve  judgments  was  made 
to  show  that  the  same  had  been  paid  by  the  plaintiff,  and 
was,  accordingly,  satisfied.  The  thirteenth  judgment,  be- 
ing the  last  lien,  and  being  owned  by  the  plaintiff,  and  be- 
ing the  judgment  under  which  she  purported  to  make  re- 
demption from  the  sheriff's  sale,  was  not  satisfied,  either 
in  whole  or  in  part;  nor  was  there  any  record  of  any 
kind  made  therein  by  the  clerk,  as  required  by  Section  4056, 
The  plaintiff  did  pay  in  to  the  clerk  the  amount  necessary 
to  redeem  from  the  sheriff's  certificate  of  sale.  The  clerK 
did  pay  the  same  over  to  the  holder  of  the  certificate,  and 
the  holder  of  the  certificate  did  assign  the  certificate  of 
sale  to  the  plaintiff,  as  provided  in  Section  4058.  But  no 
record  in  the  sale  book  appears  to  have  been  made,  even 
of  this.  The  question  which  has  been  mainly  argued 
before  us  is  whether  the  failure  of  the  plaintiff  to  file  the 
aflSdavit  required  by  Section  4056  was  fatal  to  the  redemp- 
tion. We  are  not  prepared  to  hold  that,  such  an  omission 
would  be  necessarily  fatal  to  the  redemptioner,  if  it  were 
made  to  appear  that  the  requisite  facts  were  made  to  ap- 
pear by  the  clerk  in  appropriate  entries  upon  the  sale  book, 
or,  perhaps,  if  it  were  made  to  appear  that  the  subsequent 
redemptioner  had  actual  notice  of  the  attempted  redemp- 
tion by  the  first  redemptioner,  and  the  extent  thereof. 
These  saving  facts,  if  such,  are  wanting  in  this  case.  To 
hold  good  plaintiff's  redemption  as  made,  would  be  to  quite 
nullify  Section  4056.  If  lien  is  to  be  tacked  to  lien,  for  the 
purpose  of  redemption,  and  if  the  holder  of  a  thirteenth 
judgment  is  to  anticipate  redemption  by  prior  lienholders, 
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and  is  to  prevent  the  same  by  prior  payment  of  their  judg- 
ments, it  is  highly  desirable  that  the  intent  of  his  mind  be 
committed,  definitely  and  irrevocably,  to  the  record.  This 
is  the  substantial  purpose  of  the  statute.  The  method  pro- 
vided  to  that  end  is  necessarily  formal,  but  not  technical. 

We  think  it  must  be  said,  therefore,  that  the  plaintiff 
has  failed  to  show  substantial  conformitv  with  this  section. 

It  is  to  be  noted,  also,  that  the  plaintiff  has  not  sought 
her  relief  under  the  provisions  of  Section  4057,  which  pro- 
vides for  a  summary  remedy,  but  has  proceeded  by  suit  in 
equity  to  quiet  title.  By  so  proceeding,  she  has  made  her 
case  still  more  difficult.  Her  petition  was  properly  dis- 
missed, and  the  order  is — Affirmed. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Ollie  Carr,  Appellee,  v.  King  &  Tomlinson  et  al.. 

Appellants. 

JUSTICES  OF  THE  PEACE:     Invalid  Original  Notice.    An  original 

1  notice  of  suit  in  a  justice  of  the  peace  court  which  fixes  the 
return  day  at  a  time  in  excess  of  15  days  from  the  date  thereof 
is  ^  nullity. 

JUSTICES  OF  THE  PEACE:     Affidavit  for  Service  by  PublicaUon. 

2  Failure  to  file  the  statutory  affidavit  for  service  by  publication 
in  attachment  suits  in  justice  court,  and  failure,  necessarily,  to 
enter  a  proper  order  in  keeping  with  such  affidavit,  are  fatal  to 
all  subsequent  proceedings. 

APPEAL   AND   EBBOB:      Oonillctlng   Evidence   of   Ownerdilp.     A 

3  finding  of  ownership  on  a  fair  conflict  of  evidence  is  conclusive 
on  the  appellate  court. 

BEPIiEVIK:    Liability  of  One  Not  In  Possession.    One  who  has  sold 

4  the  property  of  another,  and  is  neither  in  possession  of  It  nor 
colluding  with  the  assignee  as  to  keeping  possession,  cannot  be 
made  liable  In  an  action  of  replevin. 
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Appeal  from  Perry  Superior  Court. — W.  W.  Cardbll, 

Judge. 

October  25,  1918. 

Action  in  replevin  resulted  in  judgment  for  the  pos- 
session of  the  property  in  controversy,  or,  in  lieu  thereof, 
its  value.    Defendant  appeals. — Reversed, 

Neshitt  d  Johnston,  for  appellant. 

Dugan  &  Dugan,  for  appellee. 

Ladd,  J. — ^The  plaintifif  claims  to  be  the  absolute  own- 
er of  three  pool  tables  and  accompanying  bails,  cues,  racks, 
a  card  table,  gas  tank,  ice  box,  and  billiard  pocket  blocks, 
and  sued  out  a  writ  of  replevin  for  the  possession  thereof. 
The  cause  of  detention  was  alleged  to  have  been  the  sale 
of  the  property  upon  execution,  issued  on  judgment  entered 
in  the  justice  court  of  Esquire  Smith,  without  jurisdiction, 
as  is  alleged.    The  answer  was  a  general  denial. 

I.  It  appears  from  the  record  that  execution  did  is- 
sue, and  that  the  property  was  sold  thereunder  to  Brown, 
one  of  the  defendants  in  this  action.  The  main  contro- 
versy concerns  the  validity  of  the  judgment 
1.  JrsTicM  OF        upon  which  the  execution  issued.    It  seems 

THB  peacb:  in-        *■ 

I  n5ti?p.^'**^°*^      ^^^^*  ^^^"S  ^  Tomlinson  were  the  owners  of 

!  a  hall,  which  they  leased  to  the  Scandia 

!  Supply  Company;  that  it  leased  the  billiard  room  to  Carr; 
and  that  Zagnalia  was  in  charge  thereof.  King  &  Tomlin- 
son  filed  in  the  justice  court  their  claim  for  $20,  due  for 
rent  from  Carr  and  Zagnalia,  February  15,  1916.  The 
judgment  entry  of  the  justice  recited  that  thereupon,  he 
issued  an  original  notice  to  defendants,  returnable  July  5, 
1916,  and  what  may  be  construed  as  saying  that  the  orig- 
inal notice  was  served  April  27th  of  that  year;  and  that, 
on  the  day  fixed,  judgment  was  entered  for  the  amount 
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claimed,  and  for  the  sale  of  the  property.  The  evidence, 
however,  of  the  justice  tended  to  show  that  original  notice 
was  issued  returnable  April  27th,  but  that  it  was  not  served 
on  Carr;  and  that,  upon  the  return  day,  it  was  orally 
remarked  that  service  by  posting  the  notices  for  60  days 
would  be  necessary;  and  that  he  then  fixed  July  5th  as 
the  day  for  the  return  of  service.  Even  if  this  be  conced- 
ed, the  docket  entry,  together  with  the  evidence,  fails  to 
show  that  the  court  acquired  jurisdiction  over  Carr.  The 
recitals  of  the  judgment  record  indicate  that  the  time  fixed 
in  the  notice  was  more  than  15  days  subsequent  to  the 
date  thereof.  Section  4489  of  the  Code  requires  that  the  no- 
tice "state  the  amount  for  which  the  plaintiff  will  take 
judgment  if  the  defendant  fails  to  apx)ear  and  answer  at 
the  time  and  place  therein  fixed;"  and  the  following  sec- 
tion, that  "the  time  fixed  in  the  notice  must  be  not  less 
than  five  nor  more  than  fifteen  days  from  the  date."  The 
judgment,  then,  on  its  face  appears  to  have  been  invalid* 

Section  4582  of  the  Code  provides  that,  "in  actions  in 
which  an  attachment  is  sought,  if  it  is  made  to  appear  by 
afiidavit  that  personal  service  cannot  be  had  on  the  de- 
fendant within  the  state,  the  justice,  upon 
2.  JUSTICH3  OF         the  return   day,   unless  the  defendant  ap- 
affidavit  for  ser-    pear,  shall  make  an  order  fixing  the  day 
cation.  for  the  trial,  not  less  than  sixty  days  there- 

after, and  requiring  notice  to  be  given  by 
any  constable  as  provided  in  the  next  section."  The  next 
section  reads: 

"Upon  such  order  being  made,  at  least  sixty  days'  no- 
tice of  the  pendency  of  such  action  shall  be  given  by  post- 
^^^  ^^P  written  or  printed  notices  in  three  public  places  in 
the  township  where  the  action  was  commenced,  which  shall 
have  the  effect  of  a  service  by  publication  in  the  district 
court,  and  the  justice  shall  proceed  to  hear  the  cause  upon 
the  day  specified  for  that  purpose." 

There  was  no  showing  that  any  affidavit,  such  as  con- 
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templated  in  above  section,  was  eyer  filed,  nor  that  an 
order  for  publication  based  thereon  was  ever  made.  No 
reference  is  made  to  either  in  the  justice's  entry.  Contrary 
to  the  contention  of  appellant,  such  an  order  should  be  in 
writing,  and  the  filing  of  the  necessary  affidavit  referred 
to  therein.    See  Bristbl  Savings  Bank  v.  Judd,  116  Iowa  26. 

Whether,  on  proper  procedure,  a  justice's  entry  may 
be  corrected  by  inserting  such  an  order,  need  not  be  con- 
sidered. If  the  attached  property  is  disposed  of  by  this 
procedure  without  personal  notice,  it  is  important  that  the 
record  shall  contain  enough  to  indicate  that  the  statutory 
requirements  have  been  pursued  in  sequestering  the  defend- 
ant's property  to  the  payment  of  his  debts.  It  is  too  well 
settled  to  require  the  citation  of  authority  that  the  re- 
quirement of  statutes  authorizing  constructive  service  must 
be  strictly  followed  and  literally  complied  with.  The  fil- 
ing of  the  affidavit,  then,  was  a  condition  precedent  to  "an 
order  fixing  the  day  for  the  trial,"  and  the  service  of  no- 
tice by  publication  in  the  manner  directed.  See  Priest- 
man  V.  Priestman,  103  Iowa  320.  Moreover,  there  was  no 
proof  of  the  service  of  such  notice  on  file  with  the  justice, 
and  we  are  satisfied  from  the  record  that  the  statute  with 
reference  to  service  of  notice  by  posting  was  not  pursued, 
and  that  the  entry  of  judgment  was  without  jurisdiction. 

II.  Appellant  contends  that  the  evidence  failed  to  es- 
tablish ownership  in  the  plaintiff,  Carr.  The  finding  of  the 
trial  court,  as  the  action  was  at  law,  has  the  force  of  a  ver- 
dict of  the  jury;  and  all  necessary  was 
3.  Appeal  ind         that   the   evidence  should   be  sufficient   to 

BRROR  *    con* 

flicting  evi-  support   such    finding.      Zagnalia    testified 

dence  of  owner- 

sbip.  that    King   &    Tomlinson    had    rented   the 

building  to  the  Scandia  Supply  Company, 
of  which  W.  L.  Davis  appears  to  have  been  manager;  and 
that  Carr  rented  the  pool  hall  from  the  Scandia  Supply 
Company;   that  he  had  been  manager  of  the  pool  hall  for 

Vol.  184  lA.— 47 
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four  years  prior  to  the  time  the  property  in  controversy 
was  levied  upon  by  virtue  of  attachment  sued  out  of  justice 
court. 

"Q.  Do  you  know  who  owned  this  property?  A.  Yes, 
sir.  Q.  Who?  (Over  objection,  the  witness  answered.)  A. 
Ollie  Carr.  I  know  OUie  Carr  owned  this  property  because 
I  was  with  him  when  he  bought  the  stock,  and  helped  him 
ship  it  up  there,  and  was  there  when  he  put  the  stuflf  in  the 
buUding.  I  mean  by  'stuff'  the  same  property  I  described 
awhile  ago." 

The  witness  testified  further  that  he  operated  the  pool 
hall  for  one  half  of  the  net  profits.  There  was  no  evidence 
tending  to  show  that  the  property  had  subsequently  been 
disposed  of,  save  a  letter  from  Carr  to  defendant's  attor- 
neys, written  February  26th,  in  which,  after  promising 
payment  of  different  items,  he  added: 

"In  regard  to  selling  the  tables,  the  tables  don't  be- 
long to  me,  and  have  not  for  over  two  years.  So  I  don't 
know  how  things  will  come  out,  if  you  sell  another  party's 
tables  to  pay  my  debts.  However,  I  would  like  to  have 
the  thing  settled  at  once.  You  can  'phone  to  Boone,  Iowa, 
and  find  out  who  owns  the  tables  at  Scandia,  Iowa.  If  I 
could  get  word  from  my  agent  at  Scandia,  it  would  not 
take  long  to  fix  things  up." 

What  is  here  said,  when  construed  in  connection  with 
his  evident  anxiety  to  settle  and  pay  the  defendant's  claim, 
certainly  casts  some  doubt  upon  the  bona  fides  of  his  as- 
sertions that  the  property  did  not  belong  to  him.  His 
ownership  of  the  property  would  be  presumed  to  continue 
until  the  contrary  appears  {Sigler  v.  Murphy ,  107  Iowa 
128) ;  and  the  court  might  have  found,  from  all  the  evi- 
dence, that  plaintiff  continued  to  be  the  owner  of  the  prop- 
erty, and  had  not  disposed  of  it.' 

III.    It    is    contended,    however,    that    the  judgment 
against  King  &  Tomlinson  was  erroneous  for  that   they 
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^ere  not  in  possession  at  the  time  action  was  begun,  nor 

at  any  other  time.    The  evidence  does  not 

^'  uabim'^of   n     warrant  a  finding  to  the  contrary.     In  re- 

8°oD  *^  P**"^""     plevin,  the  issue  is  as  to  who  was  entitled 

to  the  possession  of  the  property  when  the 
action  was  begun.  Campbell  v.  Williams^  39  Iowa  646.  One 
who  has  sold  the  property  of  another,  and  is  neither  in  pos- 
session of  it  nor  colluding  with  assignee  as  to  keeping  pos- 
session, cannot  be  made  liable  in  an  action  of  replevin. 
Coffin  V.  Oephart,  18  Iowa  256 ;  Woodling  v.  MitcheUy  127 
Iowa  262.  The  evidence  fails  to  show  that  King  &  Tom- 
linson  were  or  had  been  in  possession  of  the  property,  or 
were  concerned  in  the  possession  of  Brown. 

Some  question  is  raised  as  to  whether  a  demand  was 
made  for  the  possession  of  the  property  before  the  begin- 
ning of  suit.  Such  a  demand  was  made;  though,  as  the 
possession  was  wrongful,  this  was  unnecessary.  We  reach 
the  conclusion  that  the  judgment  against  Brown  should 
be  Affirmed,  and  that  against  King  &  Tomlinson  and  the 
members  of  that  firm,  Reversed. 

Preston,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Harriet  M.  Closz,  Appellee,  v.  Theobald  Closz,  Appellant. 

DIVOSCE:     Oraelty.    Evidence  reviewed,  and  held  sufficient  to^jus- 

1  tify  decree  of  divorce  in  favor  of  the  wife,  notwithstanding  a 
measure  of  blame  on  her  part 

DIVOBOE:    General  Allegation  of^  Oraelty.    A  general  allegation  of 

2  cruelty,  in  the  absence  of  attack  thereon,  is  sufficient. 

DIVOBOE:    Staxidard  for  Measuring  AUmony.    In  awarding  alimony 

3  to  a  wife,  due  consideration  will  be  given: 

(a)  To  Che  extent  to  which  the  wife  has  been  instrumental 
in  the  joint  accumulation  of  the  property; 

(b)  To  the  relative  degree  of  blame  attributable  to  each  of 
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the  parties,  as  reflected  in  their  entire  conduct  towards  each 
other;  and 

(c)  To  the  resources  of  the  parties,  rather  than  to  the  wife's 
necessities. 

Record  reviewed,  and  allowance  of  $16,000  reduced  to  $12,000. 

AFPEAIi  AND  EBBOB:    Correction  of  Abstract  and  Besort  to  Tran- 
4    script.     Transcripts  will  be  resorted  to  only  in  case  of  proper 
denial  of  abstract.    It  follows  that  pretended  corrections  of  the 
record  will  be  wholly  disregarded,  when  inserted  in  reply  argu- 
ments. 

Appeal  from  Hamilton  District  Court, — Robert  M.  Wright, 

Judge. 

OCTOBEJR  25,  1918. 

The  appellee  obtained  decree  of  divorce  and  allowance 
of  alimony  and  an  award  of  attorney  fees.  All  these  ac- 
tions are  complained  of  on  this  appeal. — Modified  and  af- 
firmed. 

Wesley  Martin  and  G.  D,  Thompson^  for  appellant. 

F.  J.  Lund  and  D,  C.  Chase ,  for  appellee. 

Salinger,  J. — I.  Many  of  the  complaints  are  petty. 
They  include,  for  instance,  deprival  of  church  privileges. 
There  is  no  substantial  evidence  of  such  deprivation, 
and,  on  the  other  hand,  it  appears  clearly  that  plaintift 
severed  all  church  connections,  and  was  practically  anti- 
church.  Her  statement,  "I  do  not  know  that  I  found  fault 
because  he  wouldn't  allow  me  to  attend  church, — I  just 
took  it  he  was  the  head  of  the  house,'*  is  illuminative.  And 
the  further  statement  that  she  is  hot  a  church  member,  not 
opposed  to  church,  but  is  opposed  to  a  system  of  Christiani- 
ty "the  way  it  is  administered  nowadays.  I  don't  believe 
in  the  doctrine  of  Christianity  at  all.  I  used  to  believe  in 
it,  but  he  shook  my  belief,  and  he  was  the  first  man  that  put 
a  doubt  in  my  mind."     The  condition  of  the  proof  on  ex- 


Oct.  1918]  Closz  v.  Closz.  .  741 

cessive  sexual  demands  is  in  like  case.  And  the  alleged 
re/asal  to  give  medical  aid  reSolves  itself  into  the  belief  of 
the  defendant  that  chiropractors'  treatment  was  a  fake.  The 
revolver  incident  is  petty.  It  simmers  down  to  no  threat 
of  any  kind,  literal  or  figurative.  There  are  too  many  for 
detailed  consideration. 

IT.  But  the  plaintiff  is  corroborated  in  her  claim  that, 
on  May  18,  1914,  her  husband  made  a  physical  assault  upon 
her  of  such  gravity  as  that  it  made  her  too  lame  to  go  to  • 

town  for  several  days;   that  her  eye  or  eyea 
^'  SnSt?^ '  ^'^^  badly  discolored ;    that  five  days  af - 

tem-ards,  she  was  nursing  a  black  eye,  and 

her  face  was  black  and  blue  under  her  eyes.     Neighbors 

who  came  in  when  this  assault  was  finished,  found  him 

white-faced  and  shaking,  as  if  with  anger,  and  speaking  as 

though  he  was  angry;  they  found  the  woman  crying,  and 

lying  on  the  floor  and  rubbing  her  ear  as  though  it  was 

badJy  hurt;  they  heard  a  disturbance,  before  going  in,  that 

sounded  as  though  chairs  were  going  over  the  floor,  and 

were  of  opinion  that  the  parties  were  having  trouble.    They 

heard   loud   talking,   and   heard  the  woman   scream,   and 

then  ran  in.    There  is  testimony — and  it  is  corroborated — 

of  physical  violence,  many  times  in  the  past,  although  most 

of  it  was  not  of  as  serious  a  character  as  the  last,    Marks 

on  the  i)erson  of  plaintiff  seem  to  have  been  of  not  unfre- 

quent  occurrence.     Marks  on  her  arms,  where  defendant 

pinched  her,  seem  to  have  endured  three  and  four  weeks. 

She  had  a  black  neck  from  his  choking  her  with  his  hands, 

about  Thanksgiving  Day,  1913.     At  one  time,  there  was  a 

blackened  hip,  "hurt  bad."    According  to  defendant,  he  at 

one  time  just  tapped  her  with  the  back  of  his  hand.     On 

his  more  detailed  account,  it  seems  to  have  been  a  striking 

her  right  on  the  mouth.    The  explanation  is,  however,  that 

this  was  done  when  she  started  with  both  arms  to  come  at 

him  "a  second  time."    According  to  plaintiff,  her  husband 
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has  threatened  to  pound  her  head  into  a  jelly  if  she  told  of 
his  conduct  towards  her.  We  are  not  overlooking  that 
these  other  acts  of  violence  are  denied,  and  that  there  is  an 
attempt  to  explain  the  last  act.  In  our  opinion,  the  ex- 
planation tends  rather  to  corroborate  the  plaintiff  than  to 
dispute  her.  That  is  to  say,  it  is  not  a  reasonable  explana- 
tion, in  the  light  of  all  the  evidence  concerning  both  that 
act  and  others  preceding  it.  No  one  may  read  this  record 
impartially,  and  hold  that  the  plaintiff  was  in  all  respects 
a  model  wife.  It  may  fairly  be  said  that  she  fell  below  the 
average  in  meeting  her  marital  duties.  That  fact  will  have 
consideration  on  alimony;  but  in  our  opinion,  it  did  not 
justify  the  conduct  of  the  defendant, — was  not,  in  reason, 
an  adequate  provocation  for  it ;  and  there  is  competent  evi- 
dence that  it  was  highly  injurious  to  the  health  of  the  plain- 
tiff.   And  the  decree  has  other  support. 

We  think  that  the  charges  of  unchastity  made  by  the 
defendant  are  unduly  emphasized,   and  repeated  without 
tangible  warrant;   and  this  is  applicable  to  the  claim  that 
plaintiff  was  suffering  with  venereal  disease,  and'  to  the 
claim  that  she  asked  her  husband  to  have  sexual   rela- 
tions with  female  guests,  as  a  matter  of  hospitality.    It  has 
some  bearing  on  the  wrongful  accusations  that,  on  pressure, 
the  defendant  confesses  to  at  least  one  adultery  on  his  part. 
His  statements  as  to  her  relations  with  a  certain  taxider- 
mist are  illustrative,  it  being  finally  developed  that  de- 
fendant never  had  a  suspicion  there  was  any  undue  inti- 
macy.   The  cross-examination  brings  this  about  as  to  other 
charges,  and  it  is  all  fully  denied.     He  injected  hints  of 
unchastity  on  information  from  his  own  brothers,  and  he 
made  neither  of  the  brothers  a  witness. 

He  used  injurious  epithets  as  to  herself  and  her  family, 
though  some  of  those  were,  perhaps,  jocular.  Others  can- 
not be  put  in  that  class.  They  include  "whore"  and  **bitch," 
"damned  fool,"  "degenerate,"  "damned  louse,"  aspirations 
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that  she  was  in  hell,  and  general  swearing  at  her,  and  state- 
ments that  she  "didn't  know  anything."  "Liar"  and  "foor' 
were  very  common,  and  statements  that  she  was  "crazy" 
and  an  "idiot."  His  denials  are  illnminative.  One  is  that, 
"to  my  recollection,  1  never  called  her  a  bitch  or  a  whore." 
We  do  not  overlook  the  tendency  to  color,  in  divorce 

m 

cases.  Pooley  v.  Pooley,  178  Iowa  19.  And  we  do  not  agree 
to  the  argument  that  Evans  v.  Evans,  159  Iowa  338,  holds 
that  a  finding  by  the  trial,  court,  having  the  witnesses  be- 
fore it,  will  not  be  disturbed  on  appeal,  if  sustained  by  evi- 
dence. This  is  not  the  rule  governing  hearing  de  novo. 
But,  on  the  whole  record,  we  find  that  a  divorce  was  due 
plaintiff.  We  do  so  without  much  help  from  case  law,  cited 
by  the  parties,  such  as  Shook  v.  Shook,  114  Iowa  592; 
Pooley  V.  Pooley,  178  Iowa  19,  Martin  v.  Martin,  150  Iowa 
223,  Shore  v.  Shore,  133  Iowa  22,  and  Turner  v.  Turner, 
122  Iowa  113,  relied  on  by  the  appellee;  and  the  Shors 
case,  supra.  May  v.  May,  108  Iowa  1,  Edgerton  v.  Edgerton^ 
79  Iowa  68,  Prather  v.  Prather,  99  Iowa  393,  Blair  v.  Blair, 
106  Iowa  269,  Vanduzer  v.  Vanduzer,  70  Iowa  614,  and 
Carlisle  v.  Carlisle,  99  Iowa  247,  which  is  the  battery  for 
the  apx)ellant.  Essentially,  each  divorce  case  presents  a 
fact  question,  and  other  cases  are,  in  the  very  nature  of 
things,  variant  in  some  one  or  more  vital  particulars. 

It  is  argued  that,  under  Freerking  v.  Freerking,  10 
Iowa  34,  the  allegations  of  inhuman  treatment  may  not  be 
general;   inferentially,  that  they  were  so  here.    If  that  be 

so,  objection  should  have  been  taken  to  the 

2.  Divobce:  gen-     petition,  and  may  not  be  now  raised  for  the 

tion  of  cruelty,    first  time.     As  to  the  related  claim  that. 

because  of  this  generality,  the  court  erred 
in  allowing  matters  other  than  those  charged  in  the  peti- 
tion to  influence  its  decree,  the  answer  is  that  a  general 
all^ation  in  pleading,  not  duly  objected  to,  will  warrant 
equally  general  proof.    We  have  to  say,  further,  that,  if  all 
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be  eliminated  that  might  be  claimed  to  be  inadmissible  for 
any  reason,  enough  remains  to  move  us  to  affirmance  of  the 
divorce  decree. 

III.     The  court* found,  and  we  think  rightly,  that  de- 
fendant has  property  as  follows: 

Land    f32,400 

''•  ^tandarV  for        ^^^^I'tificate  of  Deposit    ....     1,581 

measurlDR  all-        (..^j,,,    subject   tO   check    ....       1,130 

Two  engines  200 

Automobile    400 

Promissory  note   505 

Homestead  in  city 5,100 

Personal  property 1,500 


f42,816 
Take  out  the  land,  the  engines,  the  automobile,  the 
homestead,  and  the  "personal  property,"  none  of  which  are 
cash  or  instantly  convertible  into  cash,  and  there  remains 
f  3,210.    And  if  it  be  assumed  that  the  land  should  be  treat- 
ed as  a  cash  resource,  we  have  resources  amounting  to  $35,- 
616.    The  decree  orders  defendant  to  pay  plaintiff  f  16,269.71 
in  cash.     It  lets  her  keep  lands  of  her  own,  found  to  be 
worth  $3,340,   and  assesses  defendant  $600  for  plaintilTs 
attorney.      The   allowance   is    not   the   income   from    the 
116,000.     That  would  cease  at  her  death,  and  possibly  on 
her  remarriage.     The  total  sum  is  sequestrated,  which,  in 
a  sense,  grants  the  income  from  such  sum  in  perpetuity. 
We  are  constrained  to  believe  that  this  is  more  than  is 
prayed — because  more  than  "just  and  equitable."    Nothing 
in  the  evidence  shows  a  relative  or  comparative  condition 
that    calls    for    an    extraordinary    allowance.      The    man 
weighs   more   than    the  woman,    and    she   has    rheumatic 
trouble.    But  he  is  not  what  he  once  was,  either,  either  in 
health  or  earning  capacity.    Assume  the  wife  needs  all  she 
got,  and  that  is  not  decisive.    The  allowance  must  be  regn- 
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lated  bj  resources,  rather  than  by  necessities.  Evans  v, 
Emm,  159  Iowa  338.  There  is  nothing  in  the  record  that 
gives  plaintiff  a  standing  above  the  average  aid  that  a 
wife  is  in  accumulation.  In  fact,  a  good  part  of  the  time 
while  Jhe  husband  was  doing  his  largest  earnings,  the  par- 
ties lived  apart,  and  she  was  being  maintained  at  a  dis- 
tance. When  he  could  come  home,  she  wanted  him  to  do 
the  washing,  and  all  the  extra  work  it  made  for  her. 

The  relative  or  comparative  fault  of  the  parties  is  ma- 
terial.   Zuver  V.  "Zuver,  36  Iowa  190.    True,  we  have  found 
that  no  fault  of  the  wife  so  justified  the  husband  as  to 
leave  the   decree  for  divorce  without   suflScient   support. 
Not\^'ithstanding  that,  her  conduct  has  bearing  upon  what 
is  equitably  her  due  upon  a  divorce  which  there  might  have 
been  no  occasion  for,  had  she  done  her  full  duty  as  a  wife. 
When  we  reach  the  question  of  whether  an  inequitable  i)r<)- 
vision  has  been  made  for  the  divorced  wife,  her  conduct 
becomes  material,  even  tliough,  despite  her  conduct,  the  de- 
cree granting  her  divorce  will  not  be  disturbed.    Now  while, 
as  said,  there  was  no  warrant  for  defendant's  charging  the 
plaintiff  with   unchastity,  there  was,  however,  enough  in 
her  conduct  with  other  men  to  sustain  our  view  that,  when 
it  comes  to  alimony,  she  hardly  measured  up  to  the  stand- 
ard of  a  dutiful  wife,  and  that  she  persisted  in  associations, 
though  objection  was  made,  which  she  should  never  have 
entered  into,  or  have  abandoned.     The  brakeman  Terrele- 
gar,  a  man  of  unsavory  reputation,  is  one  of  the  instances. 
While  there  is  no  evidence  of  actual  unchastitv,  there  is 
much  to  show  that  the  wife  was  inclined  to  be  a  propagan- 
dist for  free  love  theories,  and  to  remain  in  close  associa- 
tion with  fellow  advocates,  both  male  and  female. 

She  made  it  a  more  or  less  constant  object  of  criticism 
that  he  abandoned  his  position  in  Chicago,  where  she  said 
he  was  drawing  a  salary  of  f4,800,  being  influenced  by  the 
thought  that  it  wouldn't  hurt  them  if  they  had  a  little  more 
money,  and  that  she  didn't  think  they  had  enough  to  retire 
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ou.  8he  confesses  there  may  have  been  words  seyeral  times 
about  his  quitting  that  position,  which  was  a  road  position. 
He  says  she  constantly  nagged  him  about  it,  though  he 
quit  because  of  ill  health. 

She  acted  in  resistance,  both  physically  and  by  word 
of  mouth.  She  admits,  in  effect,  talking  back  and  striking 
back,  although  she  says  it  was  all  purely  defensive.  On  the 
whole,  the  testimony  does  not  quite  show  that  it  was  pureh 
defensive. 

In  Barr  v.  Barr,  157  Iowa  153,  157,  it  is  indicated  that, 
if  the  net  value  of  the  property  was  but  f  15,000,  an  allow- 
ance of  15,000  would  be  excessive.  In  Arment  v.  Arment, 
154  Iowa  573,  plaintiff  was  given  the  custody  of  two  minor 
children ;  the  husband  was  worth  from  f 20,000  to  |25,000. 
The  plaintiff  was  given  |500  temporary  alimony  and  |7,o00 
permanent  alimony.  On  appeal,  the  permanent  alimony 
was  reduced  to  |5,000.  In  principle,  the  case  of  Halley  v. 
Halley,  130  Iowa  683,  amounts  to  holding  that  the  allow- 
ance at  bar  is  excessive.    So  of  Hartl  v,  Hartl,  155  Iowa  329. 

In  our  opinion,  an  allowance  of  ?12,000  is  quite  as  lib- 
eral as  the  equities  of  the  case  will  sanction.  The  decree 
will  be  accordingly  modified.  The  allowance  of  the  attor 
ney  fee  will  be  affirmed.    Appellant  will  pay  all  costs. 

We  have  no  occasion  to  consider  whether  a  deposition 
taken  for  the  defendant  should  have  been  suppressed,  since 
the  plaintiff  is  victorious,  despite  such  deposition. 

IV.    The  reply  calls  our  attention  to  pages  in   the 
transcript,  and  makes  efforts  to  correct  the  record.     This 
may  not  be  done  in  the  reply,  and  neither  will  the  tran- 
script be  resorted  to  in  any  event,  except 
4.  Appeal  and        as  a  conflict  is  raised  between  the  abstract 

TsiiBOR :   cor- 
rection of  ab-      and  its  denial.     This  cause  must  be  deter- 

Rtrart    and    re- 

J?ript*^  *™°"       "lined  upon  what  the  two  abstracts  present. 

— Modified  and  affirmed, 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 
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P.  P.  Collins  et  al.,  Appellees,  v.  Iowa  Manufactuebrs  In- 
surance Company,  Appellant. 

IN8XJBAK0E:     Faflure  to  Plead  Avoidaiice.    A  plea  that  an  admit- 

1  tedly  false  and  material  statement  of  fact  in  an  application  for 
insurance  avoided  all  liability  on  the  policy  may  not  be  met  by 
evidence  that  the  Insured  truthfully  recited  the  facts  to  the 
company's  agent  when  the  application  was  prepared,  unless 
such  facts  are  pleaded  by  the  insured,  in  the  form  of  an  avoid- 
ance. 

TRIAL:    Effect  of  Improperly  Received  Testimony.    It  is  erironeous 

2  to  instruct  as  to  the  affirmative  effect  of  improperly  received 
testimony. 

INSURANCE:    What  Oonstitntes  a  "Concealment."    Naked  failure 

3  of  an  insured  to  inform  the  insurer  of  the  existence  of  a  ma- 
terial fact  is  not,  per  se,  a  "concealment^'*  within  the  meaning 
of  a  policy  which  provides  for  nonliability  in  ease  of  a  conceal- 
ment. "Concealment"  embraces  the  intentional  withholding  of 
a  material  fact  which  the  insured  ought,  in  honesty,  to  com- 
municate. 

DTBURAKCE:    Waiver  of  Erroneous  Statement  as  to  Ownership.    An 

4  erroneous  statement  as  to  ownership  of  property  becomes  quite 
immaterial  when,  subsequent  to  the  issuance  of  the  policy,  the 
insurer  was  fully  apprised  of  the  error,  and  failed  to  cancel 
the  policy. 

IN0URAKCE:  Pre-Existing  Incombrance  on  Property.      A  provision 

5  which  nullifies  the  policy  in  case  the  insured  property  is  or  be- 
comes incumbered  by  a  lien  which  is  "created  by  the  voluntary 
act  of  the  insured,  or  within  his  control,"  is  not  violated  by 
liens  which  were  created  by  the  prior  owners  of  the  insured 
property,  and  before  the  policy  holder  became  a  purchaser. 

INSURANCE:     Change  in  Interest  by  Judicial  Proceedings.     The 

6  foreclosure  of  a  mortgage  and  sale  thereunder  do  not,  prior  to 
the  issuance  of  the  deed,  work  any  change  in  the  "interest, 
title,  possession,  or  use"  of  the  insured  property,  within  the 
meaning  of  a  policy  which  avoids  liability  in  case  such  change 
actually  occurs. 

INSURANCE:     Additional  Insurance  by  Execution  Purchaser.    Pro- 

7  visions  against  additional  Insurance  hy  the  insured  are  mani- 
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festly  not  violated  by  the  act  of  the  purchaser  at  forecloBure 
sale  in  taking  out  a  policy  to  protect  his  interest. 

INSUBANCE:  Deductions  ftom  Policy.  The  insurer  may  not  com- 
8  plain  that  the  court  did  not  instruct  the  Jury  to  deduct  from 
the  amount  due  on  the  owner's  policy  the  amount  of  a  policy 
held  by  a  purchaser  at  execution  sale,  when  the  Insurer  asked  no 
such  instruction,  prayed  for  no  such  relief,  and  did  not  show  that 
said  latter  policy  was  collectible. 

Appeal  from  Woodbury  District  Court, — ^W.  G.  Seabs, 

Judge. 

OCTOBBR  25,  1918. 

The  plaintiffs  had  a  verdict  on  a  policy  of  insurance 
issued  by  the  defendant,  and  defendants  appeal. — Reversed 
and  remanded. 

J,  1\  Sullivan  and  Henderson  d  Frihourg,  for  appel- 
lant. 

D,  H.  Sullivan,  Alfred  Pizey,  and  McGormick  d  Mc- 
Cormick,  for  appellees. 

Salinger,  J. — I.  One  defense  is  that,  in  certain  ma- 
terial matters,  the  application  for  insurance  states  mis- 
representations.    The  plaintiffs  were  allowed  to  show,  in 

the  examination  in   chief  of  Mr.    Collins, 

1.  Insurance:         that  the  agent  of  the  defendant  who  effect- 
failure  to  ^ 

plead  avoid-        ^d  the  insurance  was  truthfully  informed 

by  Collins  concerning  said  material  facts 
connected  with  the  situation  of  the  insured  property;  and 
this  was  permitted  over  objection  by  defendant,  which  in- 
cluded that  said  testimony  had  no  tendency  to  prove  "anv 
issue  in  this  case*"  It  is  now  urged  upon  us  that,  since 
the  defendant  pleaded  the  alleged  misrepresentations  in  its 
answer,  the  testimony  of  Collins  was  pure  matter  in  avoid- 
ance, and  should  not  have  been  received  over  the  objection 
made,  since  no  pleading  put  said  allegations  of  the  answer 
in  issue.    It  is  the  position  of  the  appellees  that  no  reply 
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was  neeessarj,  because  ^'appellant's  affirmative  defense  of 
fraud  was  denied  by  operation  of  law,  and  there  was  no 
need  to  plead  estoppel  or  waiver,  since  everything  neces- 
sary to  plaintiff's  case  was  already  in  the  policy  itself,  or 
in  defendant's  answer."  A  quite  extended  independent 
investigation  discloses  that,  strange  as  it  may  be,  there 
is  very  little  express  authority  upon  the  precise  point  In 
many  cases,  the  reception  of  such  testimony  as  this  has  been 
permitted :  but  it  was  done  either  where  the  pleadings  as- 
serted an  estoppel  because  the  agent  of  the  defendant  was  at 
fault  in  filling  out  the  application  contrary  to  the  informa- 
tion received  by  him  {8tone  v.  Hawkey e  Ins.  Co.,  68  Iowa 
737 ;  Jamison  v.  State  Ins.  Co.,  85  Iowa  229 ;  Carey  v.  Home 
Ins.  Co.,  97  Iowa  619 ;  Schaeffer  v.  Anchor  Mut.  F.  Ins.  Co., 
113  Iowa  654;  Porno  v.  loica  M.  M.  Ins.  Co.,  114, Iowa  132; 
and  Rogers  v.  Phoenix  Ins.  Co.,  121  Ind.  570  [23  N.  E.  498],— 
in  the  last  two,  the  issue  wa«  made  by  reply) ;  or  it  has  been 
received  in  the  absence  of  such  plea,  but  the  absence  thereof 
was  not  considered.  See  Donnelly  v.  Cedar  Rapids  Ins.  Co., 
70  Iowa  693 ;  Key  v.  Des  Moines  Ins.  Co.,  77  Iowa  174 ;  Rey- 
nolds V.  Iowa  &  N.  Ins.  Co.,  80  Iowa  563;  McComb  v.  Coun- 
cil Bluffs  Ins.  Co.,  83  Iowa  247 ;  Boetcher  v.  Hatckeye  Ins. 
Co.,  47  Iowa  253,  at  255;  Hingston  v.  Aetna  Ins.  Co.,  42 
Iowa  46;  Lamb  v.  Council  Bluffs  Ins.  Co.,  70  Iowa  238. 
While  none  of  the  foregoing  decisions  are  authority  on 
whether  such  testimony  may  or  may  not  be  received  in  the 
absence  of  a  pleading  raising  the  conduct  of  the  agent  as  an 
estoppel,  they  strongly  indicate  that  it  is  support  of  an  es 
toppel,  and  Kausel  v.  Mirmesota  F.  M.  F.  Ins.  Assn.,  31  Minn 
17  (16  N.  W.  430)  [citing  May  on  Insurance,  Section  143 
and  Insurance  Co.  v.  Wilkinson,  13  Wall.  (U.  S.)  222] 
Fitchner  v.  Fidelity  M.  F.  Ins.  Co.,  103  Iowa  276,  and  Jor 
dan  V.  State  Ins.  Co.,  64  Iowa  216,  at  218,  expressly  hold 
that  such  defense  is  an  estoppel ;  and  in  the  last-named  case, 
all  of  the  aforesaid  cases,  not  directly  so  holding,  perhaps. 
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are  said  to  hold  that  the  act  of  the  agent  creates  an  es- 
toppel to  deny  the  validity  of  the  policy,  and  that  his  knowl- 
edge of  the  truth  constituted  a  waiver.  If  that  be  so,  it  is 
self-evident  that,  on  proper  objection  made,  the  |:estimony  is 
not  receivable  without  apt  plea;  and  so  to  hold  but  reaf- 
firms the  elementary  rule  that  an  estoppel  must  be  plead- 
ed. Moreover,  it  would  seem  that,  where  the  application 
as  written  contains  a  material  misrepresentation,  and  that 
is  made  a  defense  by  answer,  an  attempt  to  meet  this  by 
proof  that  the  agent  of  the  defendant  was  solely  to  blame 
for  the  existence  of  the  misrepresentation,  constitutes  a  de- 
fense in  the  nature  of  special  defense  or  confession  and 
avoidance,  such  as  the  statute  demands  a  special  plea  for. 
Bartholomew  v.  Merchants'  Ins.  Co.,  25  Iowa  507, 
seems  to  be  the  only  case  that  api>ears  to  be  dealing  with 
the  exact  question  before  us.  It  is  therein  held  that  meet- 
ing the  defense  of  misrepresentation  in  the  application  by 
showing  that  the  agent  was  informed  of  the  truth,  is  an 
avoidance  by  plaintiff,  "by  way  of  estoppel  consisting  of 
the  acts  of  the  company  and  its  agents;"  and  Rowley  v. 
Empire  Ins.  Co.,  36  N.  Y.  550,  is  cited.  The  main  case  con- 
tinues that  the  defendant  must  set  up  the  misrepresenta- 
tion and  prove  it,  and  that,  thereupon,  the  statute  allows 
the  plaintiff  to  meet  such  defense  by  "denial  or  avoidance, 
as  the  case  may  require."  In  the  case  at  bar,  the  denial  by 
operation  of  law,  upon  which  appellees  rely,  merely  denies 
that  the  application  contains  anything  that  is  not  true. 
It  stands  admitted  that  it  did.  If  this  is  to  be  met,  it 
must  be  an  avoidance,  and  not  a  denial — and  no  avoidance 
is  pleaded.  We  are  unable  to  agree  with  the  contention  of 
the  appellee  that  19  Cyc.  923,  and  40  Cyc.  254,  dispense 
with  the  necessity  for  such  pleading.  The  utmost  that  this 
authority  declares  is  that  such  estoppel  may  be  pleaded  by 
the  plaintiff  in  the  first  instance;  and  it  is  further  said  the 
plaintiff  cannot,  either  generally  or  specifically,  allege  per- 
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formance  of  the  conditions  of  the  contract  and  support 
that  allegation  by  such  proof  as  this,  unless  he  at  least  al- 
leges waiver  in  reply  to  defendant's  averments  of  nonper- 
formance; and  all  we  can  find  that  can  be  strained  into 
even  leaning  to  the  theory  of  the  appellee  is  the  further 
statement  that,  if  facts  are  alleged  as  constituting  a  sub- 
stantial performance,  this  allegation  may  be  proved, 
though  the  proof  may,  in  some  aspects,  involve  waiver.  It 
is  true,  Cyc.  further  points  out  that  the  doctrine  of  waiver 
in  insurance  law  was  introduced  for  the  purpose  of  defeat- 
ing forfeiture.  But  we  cannot  see  how  that  purpose 
changes  the  rules  of  pleading,  even  assuming  that  waiver 
and  estoppel  are  the  same  thing.  That  the  plaintiff  may 
use  a  waiver  to  avoid  a  forfeiture,  does  not  prove  he  may 
do  so  without  pleading  waiver.  Moreover,  while  waiver 
belongs  to  the  family  of  estoppel,  and  the  doctrine  of  es- 
toppel lies  at  the  foundation  of  the  law  of  waiver,  they 
are,  nevertheless,  distinguishable  terms,  though  the  dis- 
tinction is  sometimes  difficult.  But  a  brief  statement  of 
the  essential  distinction  is  that  waiver  may  be  the  act  of 
one  party,  relinquishing  some  right  of  his,  while  estoppel 
is  based  on  the  conduct  of  the  other  party,  which  has  led 
his  adversary  into  a  disadvantageous  position,  which  he 
would  not  have  occupied,  had  it  not  been  for  such  con- 
duct.   40  Cyc.  255. 

This  testimony  should  not  have  been  received,  in  the 
state  of  the  pleadings. 

II.    Instruction  5  is  attacked  because  it  told  the  jury 
that,  if  a  full  and  fair  statement  of  the  truth  was  made 
to  the  agent,  there  was  no  concealment  or  misrepresenta- 
tion,   and    that    this    was    6rror,    because 
^'  ot^irnvToSerij      ^^^^^  ^as  no  evidence  to  support  it,  nor 
SSn^^  **^"**'      pleadings  that  authorized   it.     There  was 

evidence.    We  have  already  held  it  was  er- 
roneously received.     But  the  reversible  error  is  receiving 
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the  testimony.  With  it  in,  the  reversal  must  be  for  its  re- 
ception, and  not  on  the  ground  that  such  evidence  did  not 
exist  and,  therefore,  the  instruction  had  no  evidence  in  its 
support.  And  the  error  in  instructing  as  was  done,  in  the 
state  of  the  pleading,  is  the  same  error  that  we  have  al- 
ready  dealt  with  in  passing  upon  the  reception  of  what  Col- 
lins said  to  the  agent. 

III.  It  is  complained  of  Instruction  5  that,  while  the 
court  did  tell  the  jury  that,  on  proof  by  the  defendant  of  a  | 
material  concealment  or  misrepresentation,  the  policy 
would  be  avoided,  there  was  a  failure  to  instruct  the  jury 
as  to  what  was  a  material  concealment  or  misrepresenta- 
tion. An  inspection  of  the  instruction  in  question  shows 
that  the  jury  was  told  what  would  be  such  concealment 
OP  misrepresentation;  for  it  is  told  that,  if  the  plaintiffs 
concealed  from  the  agent  that  the  premises  were  mortgaged 
to  the  lumber  company,  or  that  a  judgment  and  decree  of 
foreclosure  was  had  upon  the  mortgage,  or  that  the  lumber 
company  had  procured  a  policy  of  f  1,000,  these  would  con- 
stitute a  material  concealment  or  misrepresentation. 

IV.  Instruction  5  is  further  complained  of  for  sub- 
mitting to  the  jury  whether  defendant  had  proved  by  a 
preponderance  that  the  premises  were  mortgaged,  wheth- 
er there  was  a  foreclosure,  and  whether  additional  insur- 
ance was  taken.    It  is  undisputed  that  such 

3.  iNsuBANCB :         mortgage  and  foreclosure  existed,  and  that 

what   constl-  "   "  ' 

ceaiment"*^*'"  such  insurance  was  taken;  and  if  their  ex- 
istence was  left  to  the  jury,  the  point  would 
be  well  taken.  But  the  instruction  does  not  so  charge. 
What  it  submits  to  the  jury  is  not  whether  these  things  ex- 
isted, but  whether  Collins  concealed  their  existence  from 
the  agent.  The  real  contention  on  this  head  is  that  whether 
or  not  there  was  such  concealment  was  a  law  question,  and 
should  not  have  been  submitted  to  the  jury.  This  argu- 
ment is  based  on  the  claim  that,  as  matter  of  law,  it  was  a 
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concealment  if  Collins  did  not  advise  the  agent  of  the  ex- 
istence of  the  mortgage,  the  foreclosure,  and  the  taking  of 
the  additional  insurance.  The  claim  is  not  tenable.  The 
answer  charges  a  fraudulent  concealment.  Under  the  rule 
contended  for,  a  fraudulent  concealment  would  be  estab- 
lished by  failure  to  state  what  was  not  known.  We  hold 
that  the  mere  fact  that  these  things  were  not  stated,  would 
be  no  evidence  of  concealment.  The  question  is  not  what 
Collins  stated,  or  failed  to  state,  but  what  he  concealed, 
and  whether  mere  silence  is  the  concealment  with  which 
the  law  of  insurance  avoids  policies.  We  are  inclined  to 
the  opinion  that  it  is  not  that.  Silence  is  not,  of  itself,  con- 
cealment. Runkle  v,  Hartford  Ins.  Co,,  99  Iowa  414 ;  Bar- 
rett V.  Lewiston,  B.  d  B.  St,  B.  Go,,  110  Me.  24  (85  Atl. 
306) ;  Connecticut  Fire  Ins.  Co,  v,  Colorado  L,,  M.  d  M.  Co., 
50  Colo.  424  (116  Pac.  154).  It  was  said,  in  Runkle  v. 
Hartford  Ins.  Co.,  99  Iowa  414,  "There  must  be  a  willful 
intent  to  defraud,  and  not  a  mere  mistake  or  oversight;" 
and  in  Connecticut  Fire  Ins,  Co,  v,  Colorado  L,,  M.  d  M, 
Co.,  50  Colo.  424  (116  Pac.  154),  that: 

"  'Concealment  is  the  designed  and  intentional  withhold- 
ing of  any  fact  material  to  the  risk,  which  the  assured  in 
honesty  and  good  faith  ought  to  communicate.'  So  that  a 
concealment  involves  not  only  the  materiality  of  the  fact 
withheld,  and  which  ought  to  have  been  communicated,  but 
also  the  design  and  intention  of  the  insured  in  withholding 
it.  *  •  *  It  was  not  for  the  court  to  say,  as  matter  of 
law,  •  •  ♦  that  the  insured  had  intentionally  and 
fraudulently  withheld  them." 

It  is  true  there  is  testimony  that,  long  after  the  in- 
surance had  been  effected,  there  was  an  admission  by  plain- 
tiff Ck)llin8,  and  possibly  his  wife,  that  there  was  no  mort- 
gage such  as  the  one  held  by  the  Bradford  Lumber  Com- 
pany. But  manifestly,  that  gives  no  support  to  the  claim 
that  the  existence  of  the  lumber  company  mortgage  was 

Vol.  184  Ia. — 48 
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fraudulently  concealed  at  the  earlier  time  when  the  insur- 
ance was  effected.  Nor  do  we  deem  it  material  that,  short- 
ly after  the  insurance  was  effected,  the  husband  requested 
issuance  of  a  loss-payable  clause  to  the  Northwestern  Na- 
tional Bank  of  Sioux  City,  on  statement  that  its  mortgage 
was  f  100,  and  no  more,  and  that  mortgage  clause  was  ac- 
cordingly made  to  said  bank.  This  fact,  too,  does  not  prove 
an  intentional  concealment  of  the  existence  of  a  mortgage 
to  the  lumber  company. 

For  reasons  already  stated,  we  attach  no  importance 
to  the  testimony  of  Collins  that,  while  both  he  and  the 
agent  of  the  defendant  were  drunk,  and  almost  so  drunk  as 
not  to  know  what  they  were  doing,  Collins,  in  effect,  told 
the  agent  that  there  was  a  qiortgage  to  the  lumber  com- 
pany, and  that  he  wanted  the  policy  fixed  accordingly. 

While  the  existence  of  the  mortgages  and  of  the  fore- 
closure and  of  the  taking  of  additional  insurance  may,  in  a 
proper  case,  avoid  a  policy,  this  does  not  establish  it  was 
error  to  submit  to  this  jury  whether  the  existence  and  do- 
ing of  these  things  had  been  fraudulently  concealed. 

V.  Instruction  5^?^  defines  "conceal"  or  "conceal- 
ment" to  mean  the  intentional  withholding  of  any  fact  ma- 
terial to  the  risk,  which  the  assured,  in  honesty  and  good 
faith,  ought  to  communicate.  It  is  excepted  to  on  the 
ground  that  it  was  misleading,  because  the  facts  were  not 
in  dispute,  and  that,  therefore,  the  question  of  whether 
there  had  been  a  concealment  was  one  of  law  for  the  court, 
and  should  not  have  been  submitted  to  the  jury  at  all.  It 
is  further  urged  against  the  instruction  that  it  is  an  im- 
proper definition,  and  that  the  jury,  assuming  the  ques- 
tion was  for  them,  l^hould,  instead,  have  been  told  that  con- 
cealment was  the  suppression  of  any  material  fact  within 
the  knowledge  of  the  plaintiff  that  defendant  was  not  pre- 
sumed to  know,  and  had  no  means  of  knowing. 

We  can  see  no  substantial  difference  between  an  in- 
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struction  that  cdncealment  means  the  intentional  withhold- 
ing of  any  fact  material  to  the  risk  which  the  assured^  in 
honesty  and  good  f  aith^  ought  to  communicate^  and  one  that 
concealment  means  the  suppression  of  some  fact  within  the 
knowledge  of  plaintiff  which  defendant  is  not  presumed  to 
know,  and  had  no  means  of  knowing.  If  anything,  the  in- 
struction given  was  more  favorable  to  the  defendant  than 
the  one  it  says  should  have  been  substituted. 

VI.  Defendant  asked  directed  verdict  because,  inter 
aUa,  neither  of  the  plaintiffs  was  the  absolute  and  unquali- 
fied owner  of  the  insured  property. 

We  have  no  occasion  to'  pass  upon  the  question  whether, 
when  P.  F.  Collins,  the  husband,  effected  the  insurance, 
with  statement  that  he  was  the  owner  of  the  insured  prop- 
erty, he  had  or  had  not  an  insurable  in- 
'  wSSer^^er-  terest  because  part  of  the  property  insured 
ment  as  to         is  a  homestead.    We  may  grant,  for  the  sake 

ownersblp. 

of  argument,  that  he  had  no  such  interest 
But,  shortly  after  the  insurance  was  effected,  he  notified 
the  defendant  that  the  property  insured  was  that  of  Delia 
Collins — ^and  this  is  the  fact.  It  is  the  position  of  appellant 
that,  if  P.  F.  Collins  was  not  the  owner  of  the  property 
when  he  effected  insurance  upon  it,  and  falsely  represented 
that  he  was,  this  made  the  policy  issued  literally  void ;  and 
that,  being  thus  void,  nothing  could  validate  it.  We  hold 
that  the  alleged  representation  of  ownership  did  not  make 
the  policy  void,  but  voidable;  and  that,  when  thereafter 
the  insurer  was  informed  of  the  true  owner,  and  took  no 
steps  to  cancel  the  policy,  it  became  a  valid  policy,  insuring 
the  property  of  the  true  owner. 

We  shall  soon  come  to  deal  with  the  fact  that,  when  the 
insurance  was  effected,  a  mortgage  lien  upon  the  insured 
property  had  been  foreclosed,  and  said  property  sold  by 
sheriff's  sale.  Whatever  the  effect  of  that  may  be,  it  did  not 
change  that  Delia  is  the  sole  owner  of  the  proi>erty.  Oreen- 
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lee  V.  North  B.  d  M.  Ins,  Co.,  102  Iowa  427 ;  19  Cyc.  694. 

VII.  The  policy  is  to  be  void  if  the  subject  of  insur- 
^  ,  aiice  or  a  part  thereof  be  or  become  incum- 

5.  Insurance:  *■ 

FncimbraSfe        ^^^^^    ^^    ^^^"'    mortgage,    OF    Otherwise, 
on  property.       created  by  voluntary  act  of  the  insured,  or 

within  his  control. 

But  all  incumbrance  was  made  by  those  of  whom 
plaintiff  purchased,  and  before  such  purchase.  Hlence,  it 
was  not  created  by  appellees,  nor  could  they  control  its 
creating. 

VIII.  The  policy  is  to  be  void  if  any  change  other 
than  by  death  of  the  insured,  whether  by  legal  proceedings. 

judgment,  voluntary  act  of  the  insured,  or 
cnanee  In  in-       otherwise,  take  place  m  the  interest,  title. 

tereet  by  Judl-  .  u«     *      *   •        - 

ciai  proceed-       possession,  or  use  of  the  subject  of  insar- 

Ings.  ,  , 

ance,  if  such  change  m  the  possession  or  use 
makes  the  risk  more  hazartjous. 

Now,  it  is  true  it  is  proved  that  the  foreclosure  and 
sheriff's  sale  of  part  of  the  insured  property  made  the  risk 
more  hazardous,  and  it  is  the  law  of  the  case  that  the  in- 
surance is  not  separable;  and  if  the  policy  is  void  as  to 
part,  it  is  as  to  all.  But  the  difficulty  is  that,  ^though  the 
hazard  was  increased  by  *1egal  proceeding,"  those  proceed- 
ings worked  no  change  in  either  "the  interest,  title,  posses- 
sion, or  use  of  the  subject  of  insurance."  Neither  of  these 
were  affected  by  mortgage,  judgment  of  foreclosure,  or 
sheriff's  sale.  They  could  not  be  affected  until  sheriff's 
deed  issued,  and  defendant  makes  no  claim  based  upon  snch 
issuance,  if  there  was  one.  Indeed,  it  alleges  no  more  than 
that  "the  equity  of  redemption  had  almost  expired." 

IX.  The  policy  is  to  be  void  if  the  insured  now  has 

or  thereafter  procures  any  other   contract 
^'  iddlni?af  'm-      of  insurance,  valid  or  invalid. 
l?Xn  pJr"'  The  "insured"  procured  no  additional 

c  aaer.  insurance.     It  was  done  by  the   Bradford 
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Lumber  Company,  to  protect  its  interest  as  buyer  at  the 
sheriff's  sale  of  the  property.  In  Independent  School  Dist. 
V.  Fidelity  Ins.  Co.,  113  Iowa  65,  it  was  the  insured  who 
procured  the  additional  insurance. 

It  is  insisted  that  the  court  erred  in  failing  to  charge 
the  jury  that,  if  they  found  for  plaintiff,  they  should  deduct 
the  insurance  procured  by  the  Lumber  Company.    To  this 

there  are  several  conclusive  answers:    (1) 
deductions "         No  such  instruction  was  asked.     (2)  There 

is  no  evidence  that  the  Lumber  Company 
collected  any  insurance,  or  could.  (3)  No  such  relief  is 
prayed,  the  only  prayer  being  that  defendant  should  be  re- 
lieved from  paying  anything,  because  the  policy  had  been 
forfeited. 

For  the  error  pointed  out  in  the  first  paragraph  of  this 
opinion,  the  cause  must  be — Reversed  and  remanded. 

Pbbston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


Sadib    Doyle,    Relator,    v.    K.    E.    Willcockson,  Judge, 

Respondent. 

OBIMINAL    LAW:      Self-incrimination.      SelMncriminating    testi- 

1  mony,  given  before  a  grand  jury  on  appearance  obtained  by 
subpoena,  even  though  given  in  a  proceeding  wholly  against 
another  party,  and  even  though  the  witness  makes  no  claim  that 
he  is  privileged  from  giving  such  testimony,  may  not  be  used 
against  such  witness  in  a  subsequent  prosecution  which  In- 
volves fine  and  imprisonment,  even  though  such  subsequelut 
•prosecution  does  not  strictly  Involve  a  crime — is  simply  a  pros- 
ecution for  contempt  of  court 

IT^ITNESSES:     Ko     Absolute     Immunity     after     Self-tncriminatian 

2  One  who  has  been  compelled  to  give  testimony  which  shows  or 
tends  to  show  his  guilt  of  any  of  the  criminal  or  quasi  criminal 
offenses  named  In  Sec.  4612,  Code  Supp.,  1913,  may,  neverthe- 
less, be  subsequently  prosecuted  for  such  offense,  provided  the 
conviction  is  made  to  rest  on  testimony  wholly  distinct  from. 
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and  in  no  manner  aided  hy,  the  said  testimony  which  he  has 
been  compelled  to  give. 

APPEAIi   AND    EBBOR:      Competent   and   Incompetent   Bvidence. 

3  When  competent  evidence  conclusively  shows  guilt  of  a  con- 
tempt, it  will  be  presumed  that  incompetent  testimony  was 
disregarded. 

PBOOESS:     Invalid  Original  Notice.     No  jurisdiction  is  conferred 

4  by  the  service  of  an  original  notice  which  states  no  more  than 
that  the  cause  will  come  on  for  hearing  at  an  unnamed  place, 
at  a  named  but  u^oidated  term  of  court,  and  that  default  will  be 
taken  on  a  certain  day. 

JUDGMENT:     Validating  Dead  Judgment.     A  judgment  or  decree 

5  which  is  dead  because  entered  on  default,  and  on  a  notice 
which,  as  a  matter  of  law,  conferred  no  jurisdiction,  may  not 
be  imbued  with  life  by  the  subsequent  filing  of  an  answer  which 
(a)  admits  the  allegations  of  the  petition,  (b)  declares  the  said 
notice  legal,  (c)  waives  any  and  all  defects  in  said  notice,  and 
(d)  consents  to  said  judgment  or  decree,  and  that  it  shall  be 
binding  and  of  full  force  and  effect. 

STIPUliATIONS:     Non- Allowable  Stipulations.     Stipulations  as  to 

6  what  the  law  is  are  unallowable. 

PLEADING:     Effect   of   Answer    after   Entry   of   Void   Judgment 

7  Whether  the  filing  of  a  curative  answer  (as  to  jurisdictional 
matters)  after  the  entry  of  an  absolutely  void  default  judgment 
works  an  estoppel  to  dispute  the  enforcibility  of  said  judgment, 
or  whether  such  filing  may  be  treated  as  an  appearance  which 
will  authorize  the  entry  of  a  new  and  valid  judgment,  qtuiere. 

Certiorari  to  Mahaska  District  Court, —  K.  E.  Willcock- 

SON,  Judge. 

October  25,  1918. 

We  have  two  questions :  Does  the  fact  that  the  relator 
gave  testimony  before  the  grand  jury  of  Mahaska  County, 
tending  to  prove  that  she  had  violated  the  laws  against  the 
unlawful  sale  or  keeping  of  liquors  since  she  was 'enjoined' 
from  thus  selling  or  keeping^  give  her  immunity  against  be- 
ing punished  for  violating  said  injunction?  Was  the  court 
without  jurisdiction  because  the  injunction  was  granted  on 
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a  service  of  notice  which  is,  in  law,  no  service?  The 
respondent  adjudged  relator  guilty  of  contempt  of  court  in 
violating  the  alleged  injunction,  and  this  proceeding  is  the 
result. — Annulled. 

John  N.  McCoy,  for  relator. 

BufTcll  d  Dcvitt,  for  respondent. 

Saunger,  J. — I.  Though  there  are  disputes  as  to  what 
was  testified  to  before  the  grand  jury,  there  is  no  conflict  on 
what  is  essential  on  this  review.    Relator  went  before  the 

grand  jury  in  response  to  a  subpoena,  and, 

li   CRIMINAL  *  .  1.  jiji^i. 

law:  seiMn        ui  answer  to  questions  propounded  to  her, 

gave  testimony  which  tends  to  prove  she 
violated  an  alleged  injunction  restraining  her  from  unlaw- 
fully keeping  or  selling  liquor.  Subsequently,  she  was 
charged  with  being  in  contempt  for  violating  said  injunc- 
tion, and  respondent  adjudged  her  to  be  guilty.  She 
pleaded,  in  abatement  and  in  bar,  that  such  prosecution  is 
violative  of  the  provision  in  the  Constitution  of  Iowa  that 
no  one  shall  be  deprived  of  liberty  or  property  without  dqe 
process  of  law,  and  violative  of  Section  4612  of  the  Code. 
Statute  provisions  substantially  like  Section  4612  have  been 
held  to  be  the  equivalent  of  constitutional  guarantees  that 
liberty  and  property  shall  not  be  taken  without  due  process 
of  law,  and  that  no  one  shall  be  compelled  by  his  own  tes- 
timony to  aid  in  his  being  convicted  of  crime.  See  Bedgood 
V.  State,  115  Ind.  275  (17  N.  E.  621,  at  623)  ;  Ex  Parte 
Buskett,  106  Mo.  602  (17  S.  W.  753)  ;  State  r.  Quarles,  13 
Ark.  307;  Higdon  v.  Heard,  14  Ga.  255;  Ex  Parte  Rowe,  7 
Cal.  184;  La  Fontaine  v.  Southern  Underwriters  Assn.,  83 
N.'  C,  132.  Since,  then,  the  relator  invokes  this  statute,  she 
inferentially  concedes  its  validity ;  and  her  plea  that  certain 
constitutional  provisions  have  been  violated  is,  on  analysis, 
a  claim  that  said  statute,  which  is  a  mere  amplification  of 
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such  constitutional  provisions,  has  been  disregarded.     The 
question  is  whether  this  contention  is  sustained. 

la 

Before  going  further,  it  will  be  well  to  dispose  of  in- 
cidental questions.  Said  statute  enacts  that  evidence  ob- 
tained under  its  provisions  shall  not  be  used  in  prosecution 
for  described  crimes.  Respondent  says  that  the  statute  does 
not  apply,  because  the  evidence  given  by  relator  was,  if  used 
at  all,  used  in  support  of  an  information  charging  contempt 
of  court,  and  that  trial  of  such  a  charge  is  not  a  prosecution 
for  crime,  because  we  held,  in  Judge  v.  Powers,  156  Iowa 
251,  that  being  adjudged  guilty  of  contempt  of  court  is  not 
a  conviction  of  crime.  Relator  answers  that  the  Powers  de- 
cision should  be  overruled ;  that  the  great  weight  of  author- 
ity is  that  one  may  not  rightfully  be  compelled  to  give  tes- 
timony against  himself  in  proceedings  in  which  fine  and 
imprisonment  may  be  imposed,  though  the  proceeding  be 
not,  in  strictness,  a  prosecution  for  crime;  and  that  con- 
tempt proceedings  are  of  that  class.  We  think  the  law  up- 
holds the  relator  in  this  contention.  See  Rohson  v,  Doyle. 
191  111.  566  (61  N.  E.  435)  ;  Boyd  v.  United  States,  116  U.  R. 
616  (6  Sup.  Ct.  Rep.  524) ;  People. v.  Butler  8t.  F.  &  I.  Co., 
201  111.  23CJ  (66  N.  E.  349)  ;  Counsebnan  v.  Hitchcock,  142 
U.  S.  547  (12  Sup.  Ct.  Rep.  195).  We  have,  therefore,  no 
occasion  to  consider  whether  Judge  v,  Powei^s  should  or 
should  not  be  overruled. 

lb 

The  respondent  pi-esents  that,  because  a  grand  jury  can- 
not compel  answers,  and,  on  refusal  to  answer,  the  court 
must  be  resorted  to  to  compel  answer  or  punish  for  refusal  • 
to  answer,  any  testimony  given  before  the  grand  jury  is  not 
within  the  prohibition,  because  not  given  under  compulsion ; 
further,  that  relator  may  not  complain,  because  she  claimed 
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no  privilege.  We  are  of  opinion  that,  where  appearance  be- 
fore the  grand  jury  is  on  subpoena,  and  answers  are  made 
in  response  to  questions  by  the  county  attorney  or  mem- 
bers of  the  jury,  that  such  answers  are  compelled  testi- 
mony, in  the  view  of  immunity  provisions.  See  Counsel- 
man  V.  Hitch<iock,  142  U.  S.  547  (12  Sup.  Ct.  Kep.  195). 
We  think  that  such  compelled  testimony  may  base  immun- 
ity, though  no  privilege  is  claimed  before  the  grand  jury. 
The  mere  suggestion  of  what  might  be  done  before  a  body  of 
whose  action  the  witness  has  no  advance  notice,  and  before 
whom  he  may  not  have  counsel,  suffices  to  support  this 
holding. 

Ic 

Respondent  argues  that  the  prohibition  runs  only 
against  testimony  given  in  some  proceeding  against  or  in- 
vestigation dealing  with  the  witness  whose  testimony  there- 
in is  proposed  to  be  used.  It  seems  that  the  investigation 
in  the  course  of  which  relator  was  interrogated  was  not  one 
directed  against  herself,  but  was  one  instituted  concerning 
one  Brown.  We  are  of  opinion  that  this  is  immaterial;  and 
that,  if  the  testimony  be  otherwise  of  a  character  that  its 
use  is  prohibited  by  the  statute,  it  does  not  matter  that  it 
was  elicited  in  a  proceeding  against  or  investigation  of 
someone  other  than  the  witness.  ?iee  Counselman  v.  Hitch- 
rock,  U2  U.  ??.  547  (12  Sup.  Ct.  Rep.  195). 

Id 

This  disposes,  as  well,  of  one  contention  made  by  the 
relator:  that  she  was,  and  should  not  have  been,  prosecuted 
for  a  crime  connected  with  or  growing  out  of  an  act  upon 
which  the  proceeding  in  which  she  was  compelled  to  testify 
w^as  based.  Whatever  be  the  status  of  the  proceeding  for 
contempt  of  court  instituted  ag&inst  the  relator,  she  was 
not  prosecuted   for  such  an  act.     Assume  here  that  her 
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testimony  before  the  grand  jury  was  used  in  the  proceeding 
for  contempt  of  court,  still  the  crime  to  which  the  investiga- 
tion in  which  she  testified  was  directed  was  the  conduct 
of  Brown.  It  follows  that  relator  was  not  prosecuted  for 
the  act,  or  anything  in  connection  therewith,  which  was 
being  investigated  in  the  proceeding  in  which  she  gave  her 
testimony. 

II.  We  have  already  pointed  out  that  the  essence  of 
relator's  complaint  is  that  Section  4612  of  the  Code  was 
violated,  and  we  have  disposed  of  one  provision  of  that 

statute.     There  remains  for  consideration 

2.  Witnesses:  ,,  ^    -x  •   •  i.«   i.    • 

no  absolute         another  of  its  provisions,  which  is,  as  we 
sS^imrrimhia-^    coDstrue  it,  that  testimony  such  as  relator 

gave  shall  not  be  used  against  her.  That 
provision  does  not  create  an  absolute  immunity  because  one 
has  been  compelled  to  give  testimoqy  that  might  base  or 
help  obtain  his  <!onviction  of  a  crime.  If  such  testimony 
is  never  used,  dii*ectly  or  indirectly,  to  obtain  a  conviction, 
and  neither  it  nor  any  link  in  it  suggests  or  obtains  the 
testimony  that  is  used,  the  statute  has  not  been  breached. 
In  the  true  sense,  this  part  of  the  statute  is  not  an  immun- 
ity statute  at  all.  It  is  a  handicap  upon  prosecution.  The 
fact  that  testimony  has  been  improperly  compelled  is  of  no 
consequence,  if  conviction  is  obtained  without  any  help 
from  such  testimony.  Though  the  evidence  given  before  the 
grand  jury  was  such  as  that,  if  produced  in  court,  it  would 
require  a  finding  of  guilt,  that  is  immaterial  if  the  tribunal 
that  adjudges  guilt  never  heard  of  this  testimony,  and 
founds  its  judgment  upon  other  testimony,  in  no  wise  sug- 
gested by  that  taken  before  the  grand  jury,  and  where  such 
independent  evidence  is  suflScient  to  sustain  the  judgment. 
An  amplification  of  the  doctrine  of  error  without  prejudice 
is  involved.  Let  it  be  never  so  much  condemned  by  law  to 
obtain  certain  testimony,  that  wrong  should  not  set  aside 
a  judgment  upon  abundant  evidence  wholly  distinct  from 
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and  unaided  by  the  testimony  wrongfully  obtained.  An  ap- 
plication of  this  principle  disposes  of  this  branch  of  the 
case.  The  answer  complains  that  the  testimony  obtained 
from  relator  was  connected  with  the  charge  upon  which  she 
was  found  guilty;  that  she  was  compelled  Ho  disclose  the 
circumstances  of  her  offense,  as  shown  by  her  evidence;" 
that  she  was  compelled  to  testify  that  she  got  a  barrel  of 
beer  every  week  from  Albert^  Lea,  and  ordered  her  whiskey 
from  Warsaw,  Illinois;  that  the  grand  jury  asked  her  how 
much  she  got  for  her  beer  a  bottle,  and  that  she  told  them 
she  got  35  cents ;  and  that  she  was  compelled  to  give  "other 
evidence"  which  tended  to  incriminate  herself.  On  exami- 
nation, we  find  that  this  "other  evidence"  is  this :  The  mat- 
ter under  investigation  was  whether  one  Brown  had  vio- 
lated the  liquor  laws.  Relator  was  interrogated  on  whether 
she  had  bought  liquor  of  Brown  during  stated  times,  and 
denied  having  done  so.  She  stated  that  she  had  ordering 
slips,  and  that  she  sent  them  to  the  Schmidt  Brewing 
Company  at  Albert  Lea,  when  ordering  "her  stuff,"  and  that 
one  Joe  Smith  collected  for  this  company  about  once  a 
month ;  also,  that  she  got  a  barrel  of  beer  every  two  weeks, 
and  when  she  needed  extra,  she  sent  for  it.  To  put  it  at 
its  strongest  for  the  relator,  she  stated,  in  response  to  ques- 
tions by  the  county  attorney,  that  she  had  a  standing  order 
for  a  barrel  of  beer  a  week,  and  what  draymen  did  her  haul- 
ing. And  she  stated  that  what  whiskey  she  ordered  was  at 
Warsaw,  Illinois ;  that,  since  she  quit  selling  beer,  she  quit 
ordering  from  Warsaw,  because  she  didn't  like  Warsaw  beer 
for  personal  use;  and  she  now  ordered  it  from  Albert  Lea. 
The  only  way  this  evidence  got  into  the  prosecution  for 
contempt  was  on  the  issue  tendered  by  the  relator  on 
whether  testimony  bearing  on  the  prosecution  for  contempt 
had  been  obtained  from  her,  and,  if  so,  whether  it  had  been 
obtained  by  compulsion.  None  of  it  was  tendered  as  sub- 
stantive evidence  in  support  of  the  information.     The  sub- 
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stantive  testimony  was,  with  one  exception  to  be  noted, 
utterly  distinct  from  anything  that  was  gone  into  before  the 
grand  jury.  One  Hurley  testified  to  being  at  the  house  of 
relator  since  the  issuance  of  the  injunction ;  that  he  bought 
some  whiskey,  paying  $1.75  a  quart,  and  10  cents  for  a  drink. 
Ryan  testified  that,  within  the  material  times,  he  delivered 
beer  brought  by  the  railroad  from  Albert  Lea  to  the  relator. 
As  for  the  rest,  the  record  of  the  /-ailroad,  put  in,  showed 
the  receipt  of  liquors;  and  it  is  admitted  that,  at  the  ma- 
terial times,  relator  had  a  government  license  for  retailing 
liquor.  With  the  one  exception,  to  be  noted,  nothing  that 
occurred  before  the  grand  jury  helped  in  any  way  to  get 
this  evidence,  and  has  no  relation  to  it;  and  it  is  undis- 
puted, and  manifestly  abundant  to  sustain  the  finding  of 
guilt. 

But  relator  did  tell  the  grand  jury  that  she  got  beer 
from  Albert  Lea,  and  the  names  of  draymen  who  did  her 
hauling;  and  one  drayman,  Ryan,  testified  against  her  that 
he. delivered  to  her  beer  that  had  been  shipped  from  Albert 
Lea ;  and  the  records  of  the  railroad,  showing  shipments  of 
beer  to  her  from  Albert  Lea,  were  put  in.  It  must  be  ad- 
mitted her  testimony  before  the  grand  jury  pointed  out 
other  evidence  existed  of  her  having  beer  shipped  to  her 
from  Albert  Lea,  and  of  its  being  delivered  to  her  by  dray- 
men named  by  her.  The  record  does  not  show  that  she 
named  Ryan;  but  even  if  she  did  not,  it  cannot  be  denied 
that  a  statement  that  draymen  did  deliver  to  her  might  sug- 
gest looking  up  Ryan,  even  though  he  was  not  named  by 
her;  and  that  a  statement  that  beer  was  shipped  to  her  from 
Albert  Lea  might  suggest  that  records  of  the  shipping  rail- 
road could  prove  that  fact.  And  if  it  were  not  for  another 
application  of  the  rule  of  harmless  error,  we  could  not  avoid 
the  conclusion  that  some  of  the  testimony  given  before  the 
grand  jury  was  an  aid  to  proving  relator  guilty  of  con- 
tempt of  court.    But  when  we  apply  that  rule,  we  are  coni- 
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pelled  to  find  that  relator  was  not  prejudiced.    Hurley  was 
not  mentioned  before  the  grand  jury,  nor  selling  whiskey 
to  anyone.    Now,  when  relator  left  undisputed  the  point- 
blank  testimony  of  Hurley  that  he  bought  whiskey  of  her, 
and    iR'^hat  he  paid  her  for  it,  and  when  the  government 
license  was  put  in  evidence,  the  trial  court  could  not  have 
been    affected  by  the  introduction  of  the  railroad  records 
showing  shipments  of  beer  from  Albert  Lea,  and  testimony 
of  Ryan  that  he  delivered  shipped  beer  to  relator.    As  well 
say  tliat,  if  she  had,  in  open  court,  admitted  her  guilt,  she 
might  now  complain  that  thereafter,  testimony  tending  to 
shoTV'  ^uilt  was  put  in,  the  adducing  of  which  was  suggested 
by  her  testimony  before  the  grand  jury.    And  in  this  con- 
nection, we  have  to  say  that  we  do  not  overlook  Sandwich  v. 
State,  137  Ala,  85  (34.So.  620).    We  do  not  find  it  to  be  at 
all   controlling.    In  effect,  it  holds  that,  though  a  witness 
testifies  to  the  commission  of  an  act  under  investigation  by 
a  grand  jury,  before  another  is  compelled  to  testify  concern- 
ing the  same  act,  the  fact  that  this  earlier  testimony  was 
given  will  not  bar  the  other  from  claiming  immunity  from 
prosecution  on  an  indictment  against  him  founded  upon  the 
testimony  of  both.     This  is  but  an  announcement  of  the 
elementary  principle  that,  when  it  does  not  appear  upon 
^rhich   of  several  things  a  judicial  act  is  based,  it  must  be 

assumed  that  it.  may  be  based  on  any  or  all 

^'  muiowtl'  compe-     of  them.    The  differentiation  is  that  here  we 

JS^petent  eri-     are  govemed  by  an  application  of  the  rule 

that,  when  competent  evidence  conclusively 
shows  guilt,  it  will  be  presumed  that  incompetent  testi- 
mony \*ras  disregarded. 

In  one  word,  the  judgment  at  bar  cannot  be  disturbed 
because  of  what  occurred  before  the  grand  jury,  unless  the 
statnte  may  be  construed  to  be  that,  if  one  be  examined  be- 
fore a  grand  jury,  and  evidence  be  elicited  tending  to  show 
that   he  has  violated  an  injunction  against  the  illegal  sale 
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of  liquor,  this  fact  alone,  though  his  being  found  guilty  of 
contempt  of  court  in  no  wise  rests  upon  such  testimony,  or 
anything  suggested  by  it,  absolve^  from  punishment  for  any 
violation  of  such  an  injunction,  if  the  violation  antedates 
such  inquiry  before  the  grand  jury.  This  is  not  its  true 
interpretation.  We  hold  that  the  statute  was  not  violated, 
because  it  is  conclusively  shown  that  the  judgment  has  for 
no  part  of  its  basis  any  testimony  given  before  the  grand 
jury,  or  suggested  by  such  testimony. 

III.  The  decree  of  injunction  that  relator  was  charged 
with  violating  was  on  default,  and  upon  service  of  a  notice 
which  failed  to  state  when  the  cause  would  come  on  for 

hearing,  beyond  saying  that  it  would  be  at 
"valid  original      the  Deccmbep  term  of  the  court,  in  1913, 

notice 

and  did  not  go  beyond  advising  that,  unless 
appearance  and  defense  were  made  before  noon  of  the  2l8t 
of  December,  1913,  default  would  be  entered,  etc.  It  did  not 
advise  when  the  term  would  begin,  nor  where  the  hearing 
was  to  be  had.  Under  cases  like  Jones  d  Magee  Lhr,  Co.  v. 
Boggs,  63  Iowa  589,  Cummings  v.  Landes,  140  Iowa  80, 
Oenther  v.  Fuller^  36  Iowa  604,  Phinney  v.  Donahue^  67 
Iowa  192,  Rea  v,  Rea,  123  Iowa  241,  Beck  v,  Vaughn,  134 
Iowa  331,  Kitamill^r  v.  Kitchen,  24  Iowa  163,  and  Haws  v. 
Clark,  37  Iowa  355,  the  service  of  this  notice  conferred  no 

jurisdiction ;  and  relator  has  the  right  to 
'  validating  dead    urge  this  as  a  bar  to  being  punished  for 
u  gmen  .  violating  the  alleged  injunction.    That  this 

is  so,  respondent  seeks  to  avoid,  rather  than  to  deny.  The 
avoidance  is  by  something  that  occurred  after  said  decree 
had  been  entered.  That  was  in  December,  1913,  and  by 
presumption,  the  15th  of  that  month.  On  the  15th  of  De- 
cember, 1915,  defendant  filed  an  answer,  in  which  she  de- 
clares that  the  original  notice  served  on  her  was  legal,  and 
that  she  waives  any  and  all  defects  therein ;  she  admits  the 
allegations  of  the  petition ;   she  consents  to  the  said  decree, 
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and  that  it  shall  be  binding,  and  of  full  force  and  effect. 
Now,  her  admissions  or  declarations  that  the  notice  served 
on  her  was  legal,  and  that  the  decree  entered  is  legal,  bind- 
ing,  and   of   full  force  and   effect,  are  no 
'  non-allowable  '     Stronger  than  if  the  parties  had  stipulated 

B  pua   one.  ^^^^  ^j^.^  ^^^^  ^^^^      ^^^  ^^  j^^^^  ^^^^  ^^ 

quently  that  parties  may  not  bind  this  court  by  stipulating 
what  the  law  is.  Tuttle  v.  Pockert,  147  Iowa  41,  43 ;  Ford 
1?.  DUJey,  174  Iowa  243,  at  250.  As  to  the  waiver  of  defects 
in  the  original  notice,  such  waiver,  if  made  before  the  entry 
of  judgment,  would,  of  course,  conclude  the  relator.  For 
that  matter,  the  mere  filing  of  an  answer  before  entry  of 
decree  would  make  it  immaterial  that  no  notice  whatever 
had  been  served.  But  the  question  remains  whether  a 
waiver  of  defects  in  notice,  or  an  appearance  which  waives 
all  notice,  after  final  entry  of  decree,  can  have  any  effect 
in  validating  a  decree  entered  upon  default,  and  upon  a  no- 
tice which  is,  in  law,  no  notice.  We  are  constrained  to  hold 
that  a  judgment  which  is  void  for  want  of  notice  can  no 
more  be  validated  after  entry  of  judgment  by  any  waiver  of 
notice  than  it  could  be  by  serving  a  proper  notice  after 
judgment.  Suppose  the  answer  filed  after  entry  of  decree 
had  been  a  denial  of  guilt.  Surely,  a  valid  decree  on  de- 
fault would  not  be  nullified  by  such  answer.  Even  as  the 
plaintiff's  rights  could  not  be  affected  by  such  an  answer, 
we  think  his  decree  can  gain  nothing  by  the  answer  which 
was  filed.  If  denial  of  guilt  would  not  avoid  the  decree, 
confession  of  guilt  cannot  validate  it.  After  entry  and 
after  two  years,  the  case  was  dead.  There  was  no  longer 
jurisdiction  of  the  subject-matter.  We  held,  in  State  t?. 
Chariton  Telephone  Co,,  173  Iowa  497,  that  an  acceptance 
of  a  void  ordinance  by  a  telephone  company  did  not  estop  it 
from  claiming  under  a  valid  legislative  grant  by  the  state; 
that  what  is  wholly  void  and  without  legal  effect  cannot  be 
made  the  basis  of  an  estoppel. 
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Whatever  effect  a  confession  after  the  entry  of  a  void 
decree  may  have  upon  what  may  be  done  against  the  one 
confessing,  a  void  judgment  cannot  be  validated  by  a  con- 
fessing, after  entry,  that  the  void  judgment 
7.  Pleading:  ef-      jg  binding,  legal,  and  effective.     Possibly, 

Toid^  judemen't     ^^^^  confession  might  base  an  estoppel.  See 

Commonwealth  v.  Bell,  145  Pa.  374  (22  Atl. 
641).    Possibly,  a  plea,  of  estoppel  would  be  supported  by 
showing  that,  after  this  confession,  and  in  reliance  thereon, 
the  plaintiff  went  to  the  trouble  and  expense  of  beginning  a 
proceeding  charging  the  violation  of  the  injunction.     Bnt 
that  question  is  not  here,  because  no  response  in  pleading 
was  made  to  the  allegation  of  the  petition  setting  up  that 
the  decree  was  void;  and  no  estoppel  is  pleaded.     We  do 
not  mean  to  hold  that  such  a  confession  of  record  as  this 
relator  made  is  of  no  effect  whatever.     While,  of  course, 
we  are  not  determining  the  point,  it  is  not  amiss  to  suggest 
that  possibly  the  filing  of  this  answer  might  operate  as  an 
original  appearance,  and  a  consent  to  be  enjoined.    If  it  be 
that,  no  doubt  it  could  be  the  basis  for  an  information 
charging  contempt  by  violating  such  an  injunction.     One 
difficulty  is  that  the  information  does  not  rest  upon  an  in- 
junction entered  on  voluntary  appearance  on  December  14, 
1915,  but  upon  an  express  declaration  that  the  violation 
was  of  an  injunction  on  default,  entered  in  December,  1913. 
At  its  best  for  the  respondent,  on  the  theory  just  suggested, 
there  would  be  a  fatal  variance  in  the  proof.    But  what  is 
even  more  controlling  is  that,  if  it  be  assumed  that  an  in- 
junctional  order,   issued  upon   the  filing  of  this    answer, 
might  base  a  charge  of  contempt  of  court,  yet  no  such  order 
was  entered.     Our  holding  that  the  permanent  injunction 
is  void,  of  course,  leaves  the  temporary  injunction  in  full 
effect.    But  there  is  but  one  injunction  in  this  record  that 
could  be  violated.    The  complaint  charges  nothing  but  the 
violation  of  that  particular  injunction.    It  is  void.     Ck>n8e- 
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quently,  there  was  no  jurisdiction  to  punish  for  violating 
the  same.  Wherefore,  we  are  constrained  to  hold  that  the 
order  and  judgment  below  must  be  annulled.  See  Beck  v. 
Vaughn,  134  Iowa  331;  Laughton  v,  Nadeau,  75  Fed.  789; 
McConnell  v.  Vinet,  2  McGloins  (La.)  36;  In  re  Ofiristicm- 
sen,  17  Utah  412  (53  Pac.  1003) ;  Zimmermim  v.  Oerdes,  106 
Wis.  608  (82  N.  W.  532).  See  30  Century  Digest,  Judg- 
ments, 40, 41. — Annulled. 

Preston,  C.  J.,  Ladd,  Evans,  Gaynor,  and  Stevens,  JJ., 
concur. 


Frank  Eaton,  Petitioner,  v.  Lawrence  Db  Graff,  Judge, 

Defendant. 

IKTOXICATING    UQUOBS:      Oontempt — Sufficiency    of    Evidence. 

1  E^^idence  held  sufficient  to  show  that  unlawful  s&les  of  liquors 
were  made  within  the  territory  covered  by  an  injunction. 

rKTOXIOATING  UQUOBS:     Notice  of  Injunctional  Decree.     One 

2  who  is  a  party  to  a  suit  for  injunction,  is  duly  served  with 
notice  of  the  suit,  and  appears  by  authorized  counsel,  will  not 
be  heard  to  say  that  he  did  not  know  that  an  injunctional  de- 
cree had  been  issued  against  him. 

Certiorari  to  Polk  District  Court. — Lawrence  Db  Graff, 

Judge. 

October  25,  1918. 

The  case  involves  review  of  adjudging  petitioner  guilty 
of  contempt  for  violating  an  injunction  restraining  dealing 
with  intoxicating  liquors. — Affirmed. 

F.  T.  Van  Liew,  for  petitioner. 

Ward  0.  Henry,  A.  T.  Wallace,  A.  G.  Rippey,  and  Leiiis 
CnfieUy  for  defendant. 

Salinger,  J. — I.    Petitioner  testifies  he  sold  no  liquor. 

Vol.   184  lA.— 49 


770  Eaton  v.  Db  Graff.  [184  Iowa 

The  evidence  eatablishes  that  he  did.    It  is  insisted  there  is 
no  evidence  to  show  that,  if  he  sold,  it  was  done  within  the 

territory  covered  by  the  injunction,  or  sold 

*  LiQDOEs^:  con-     after  the  injunction  was  entered.    One  wit- 

flciency  of  ness  says  he  has  known  the  petitioner  since 

the  middle  of  December,  1916,  and  bought 
liquor  "in  there"  on  January  7th;  that  Eaton  was  at  the 
door  when  witness  went  in,  and  on  his  way  home.  Barclay 
says  he  bought  liquor  from  petitioner  personally  on  Jan- 
uary 17th;  Baughman,  that  Barclay  was  served  with 
whiskey  by  Eaton,  and  witness  drank  one  drink  bought  by 
Barclay.  The  hearing  was  had  in  the  year  1917,  and  Baugh- 
man says  that  this  incident  occurred  "on  the  17tii  of  Jan- 
uary, this  year." 

It  is  sufficiently  established  that  the  sales  occurred 
after  the  injunctional  order  was  entered. 

As  to  where  the  selling  was  done :  Meyer  says  he  lives 
in  Des  Moines,  and  bought  a  drink  of  liquor  in  a  place 
where  there  was  a  shoe-shining  business;  that  Eaton  was 
leaving  that  place  at  the  time.  Barclay  says  the  purchase 
he  speaks  of  was  made  at  513  East  Walnut  Street,  and  in  a 
shining  parlor.  Baughman's  testimony  is  to  the  same  effect 
Day,  who  says  he  is  a  police  officer,  without  stating  for  what 
town  or  city,  does  say,  however,  that  he  knows  the  defend- 
ant ;  that  he  is  in  the  shoe-shining  parlor  business,  513  East 
Walnut  Street;  that  the  witness  had  found  liquor  in  there; 
that  he  knows  where  this  is  located  in  the  city  of  Des 
Moines,  Polk  County,  Iowa,  and  that  it  is  on  the  west  side 
of  the  alley  on  the  south  side  of  East  Walnut  Street,  be- 
tween Fifth  and  Sixth  streets. 

We  are  of  opinion  it  is  sufficiently  shown  that  the  sales 
were  made  in  Polk  County,  Iowa,  and  hence  in  territory  to 
which  the  restraining  order  was  addressed. 

II.  The  trial  court  ordered  that  the  injunction  be 
served  on  the  petitioner,  and  it  was  not  done.    And  the  petl- 
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tioner  testifies  that  he  was  not  in  court  at  the  time  the 

trial  was  had;  that  he  does  not  remember 

^'  uQuoBs^"  o^      being  enjoined,  or  that  an  injunction  suit 

tionai' decree^'     ^^^  ^^°  brought  against  him,  or  notice 

served.  He  finally  admits,  however,  that  he 
was  served  with  an  original  notice  in  this  injunction  suit, 
and  that  he  had  Mr.  Van  Liew  take  care  of  all  of  his  busi- 
ness. It  is  now  contended  that  a  contempt  proceeding  can- 
act  be  based  upon  mere  notice  or  knowledge  that  a  case 
exists  in  which  an  injunction  may  issue;  and  we  are  cited 
to  Downgiao  Mfg,  Co.  t?.  Minnesota  M,  Plow  Co.,  124  Fed. 
736,  Endicott  v.  MatJiis,  9  N.  J.  Bq.  110,  Cape  May  d  8.  L, 
R.  Co.  V.  Johnson,  35  N.  J.  Eq.  424,  Stafford  v.  Brown,  4 
Paige  (N.  Y.)  360,  for  the  proposition  that  it  must  be  shown 
clearly  the  parties  had  knowledge  that  an  injunction  had 
been  granted,  and  with  that  knowledge,  committed  a  willful 
violation  thereof.  This  is  enlarged  upon  by  the  further 
claim  that  no  constructive  notice  is  sufficient.  Attempt  is 
made  to  distinguish  Silvers  v.  Traverse,  82  Iowa!  52,  with 
claim  that,  in  the  case  at  bar,  petitioner  had  no  notice, 

m 

actual  or  otherwise,  of  the  issuance  of  the  injunction.  Ee- 
liance  is  placed  upon  Harris  v.  Hutchinson,  160  Iowa  149, 
155.  .  As  we  read  that  case,  it  does  not  hold,  as  the  peti- 
tioner contends,  that  one  may  not  be  in  contempt  of  an  in- 
junction unless  he  is  shown  to  have  been  served  with  the 
order,  or,  at  the  time  of  the  commission  of  the  act  charged 
as  contempt,  had  personal  knowledge  of  the  injunctional 
order.  The  Harris  case  is  authority  for  no  more  than  that, 
though  an  injunction  restrains  a  party  and  his  agents  or 
servants  from  the  unlawful  sale  of  liquor,  such  order  is  not 
constructive  notice  to  a  barkeeper  who  has  no  actual  knowl- 
edge of  it,  where  the  order  is  made  in  a  case  to  which  the 
barkeeper  is  not  a  party.  This  petitioner  was  a  party  to 
the  suit  on  due  notice,  and  he  appeared  by  counsel.  We  are 
of  opinion  that  he  is  affected  with  notice  of  the  entry  of  in- 
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junction  in  said  Buit,  though  he  was  not  personally  advised 
— had  no  actual  notice — that  such  order  had  been  entered. 
It  is  held,  in  Bunting  v.  Powers,  144  Iowa  65,  and  Hawk^ 
V.  Fellows,  108  Iowa  133,  that,  where  an  injunction  is  en- 
tered after  appearance  of  defendant  to  the  suit,  the  decree 
is  binding  upon  him,  though  there  is  no  formal  service  of 
the  writ.  Bartel  v.  Hohson,  107  Iowa  644,  is  that,  where 
defendant  is  in  court  when  a  decree  is  rendered,  and  the 
decree  states  that  an  injunction  against  selling  liquor  ought 
to  issue,  directs  its  issuance,  and  orders  and  decrees  that 
defendant  is  enjoined  from  selling,  the  order  is  self-exe- 
cuting, and  its  violation  is  a  contempt,  though  no  formal 
injunction  has  issued.  So  far  as  the  order  to  serve  the  writ 
is  concerned,  the  failure  to  serve  it  is  not  controlling,  if  the 
party  be  otherwise  charged  with  notice  of  its  existence;  for 
the  decree  for  injunction  is  self-enforcing.  Bartel  v.  Hob- 
son,  107  Iowa  644;  Hawks  v.  Fellows,  108  Iowa  133;  Bunt- 
ing V.  Powers,  144  Iowa  65,  67. 

All  we  can  find  in  Stafford  v.  Brown,  4  Paige  (N.  Y.) 
360,  is  that  an  order  that  defendant  answer  in  40  days  or 
be  attached,  should  be  served  on  his  solicitor,  w^here  he  has 
appeared  by  one;  and  it  is  not  necessary  that  it  should  be 
served  on  the  defendant  personally.  The  holding  at, Cape 
May  d:  S.  L.  R,  Co,  v.  Johnson,  35  N.  J.  Eq.  422,  is  not  more 
than  that  notice  by  telegraph  of  the  granting  of  an  injunc- 
tion is  sufficient  to  place  the  party  disregarding  such  noti- 
fication in  contempt,  provided  such  notice  proceed  from  a 
source  entitled  to  credit,  and  inform  the  defendant  clearly 
and  plainly  from  what  act  he  must  abstain.  The  most  that 
can  be  claimed  for  Dowagiac  Mfg.  Co,  v,  Minnesota  M.  Plmr 
Co.,  124  Fed.  735,  is  that,  where  one  has  given  bond  in  a 
patent  infringement  case,  he  may  not  be  dealt  with  as  in 
contempt,  after  a  mandate  has  issued  from  the  appellate 
court  directing  a  decree  enjoining  further  sales,  where  such 
decree  has  not  been  entered,  and  it  is  not  shown  that  de- 
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fendant  had  actual  notice  that  an  injunction  was  directed. 
And  Endicott  v.  Mathis,  9  N.  J.  Eq.  110,  but  holds  that  an 
injunction  may  not  be  disregarded  because  of  technical  ob- 
jections to  the  identity  of  the  suit  in  which  the  injunction 
was  granted. 

III.  Affidavit  was  filed  in  this  court  on  May  7,  1918, 
in  which  the  petitioner  excuses  not  filing  the  affidavit  of  one 
C.  V.  Kegley  sooner.  The  judgment  punishing  for  con- 
tempt was  made  February  3,  1917.  The  Kegley  affidavit  is 
dated  May  4,  1918.  Its  effect  is  that  Baughman,  a  special 
liquor  investigator  for  the  city,  told  Kegley,  another  such 
investigator,  that  he  swore  against  Eaton  to  save  his 
(Baughman's)  job  with  the  city,  and  on  account  of  the  ill- 
ness of  Baughman's  wife. 

If  Baughman's  testimony  be  wholly  disregarded,  little 
is  eliminated,  and  enough  remains  to  compel  a  finding  that 
petitioner  violated  the  injunction. — Affirmed. 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


Farmers  Handy  Wagon  Company,  Appellee,  v.  Casualty 

Company  op  America,  Appellant. 

JUBY:     Trial  by  Jury — ^Waiver— Withdrawal  of  Waiver.     A  court 

1  record,  to  the  effect  that  "the  waiver  of  the  jury  is  vHthdrawn,*' 
made  upon  the  filing  by  one  of  the  litigants  of  an  issue-chang- 
ing amendment,  will  be  presumed  to  have  been  made  on  the 
mutual  consent  of  both  parties — a  mutual  consent  evidenced  by 

I 

the  act  of  the  one  against  whom  the  amendmemt  is  aimed,  in 
changing  front  by  reason  of  the  amendment  and  demanding  a 
jury  trial,  and  by  the  act  of  the  one  filing,  in  so  doing  on  the 
court-imposed  condition  that  he  consent  to  the  withdrawal. 

INSUBANCjE:     Conditions  Subsequent — ^Implied  Waiver.     A  policy 

2  requirement  that  the  insured  shall  give  immediate  written  no- 
tice, with  full  particulars  of  all  claims  for  loss,  is  waived  by 
the  conduct  of  the  insurer  in  acting  on  oral  notice,  and  so  con- 
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ducting  itself  as  to  lead  the  insured  to  believe  that  written  no- 
tice would  not  be  required. 

IN8XJRAN0E:  Oonditions  Subseqiient-^^ImpUed  Waiver.  A  condi- 
B  ticm  in  an  employer's  liability  policy  to  the  effect  that  no  lia- 
bility should  Mtach  to  the  insurer  until  the  insured  should 
suffer  suit  and  judgment  on  the  claim,  and  pay  the  Judgment, 
is  waived  by  an  explicit  and  unqualified  assertion  by  the  in- 
surer that  he  was  not,  and  would  not  be,  liable  on  the  claim, 
irrespective  of  the  outcome  of  such  a  suit.  E^rldence  held  suffi- 
cient to  prescfnt  a  jury  question  on  the  issue  of  such  waiver. 

EVIDENCE:     Admissions — ^Pleadings  as  Evidence.    Authorized,  but 

4  withdrawn,  pleadings  which  contain  material  admissions  in  fa- 
vor of  the  one  against  whom  filed,  are  admissible  as  evidence. 

APFEAIi   AND   EBBOB:      Trial  Findings   Aided  by  PreBtimption. 

5  Testimony  which,  in  and  of  itself,  falls  short  of  furnishing  sub- 
stantial support  for  the  findings  of  the  trial  court,  may  legiti- 
mately be  so  aided  by  a  recognized  presumption  of  fact  as  to 
justify  the  appellate  court  in  holding  that  such  testimony,  plus 
the  presunvption,  does  furnish  such  substantial  support.  On  a 
trial  fin-ding  that  certain  work  constituted  a  "repair,"  and  not 
"new"  construction,  held  that  the  testimony  might  be  aided  by 
the  presumption  that,  in  case  of  doubt,  the  law  will  presume 
that  the  work  was  a  repair. 

IN8X7BANCE:     ''Eepair''  and  ''New  OonstnictiOn. "     On  the  issue 

6  whether  certain  work  constituted  a  "repair  and  maintenance," 
or  "new  construction  and  an  alteration,"  within  the  meaning  of 
a  policy  of  insurance,  it  would  be  error  to  instruct  that  "ordi- 
nary repair  and  maintenance"  means  ''the  restoration  to  a 
sound  state  what  has  ffone  into  partial  decay — the  restoration 
of  a  thing  to  its  formei\  condition,  unthout  change  either  in  form 
or  material." 

APPEAL  AND  EBBOB:     Non-Beview  of  Unquestioned  Instruction. 

7  Predicating  error  on  the  refusal  of  the  court  to  give  an  instruc- 
tion does  not  authorize  a  review  of  an  unquestioned  instruction 
given  by  the  court  on  the  same  subject. 

Appeal  from  Polk  District  Court. — W.  S.  Ayrbs,  Judge. 

April  4,  1918. 

Supplemental  Opinion  on  Rehearing,  October  25,  1918. 
The  defendant  issued  to  plaintiff  a  policy  indemnifying 
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plaintiff  against  any  damages  it  might  suffer  by  reason  of 
bodily  injuries  due  to  accident  suffered  by  any  employee  of 
the  plaintiff.  This  suit  is  to  recover  on  said  policy  for  dam- 
ages sustained  by  plaintiff  from  compensation  made  one  of 
its  injured  employees.  The  plaintiff  had  a  verdict,  and  de- 
fendant appeals. — Afflrmed. 

Clark,  Byers  d  Hutchinson^  for  appellant. 

Carr,  Carr  d  Evans,  for  appellee. 

Saungbe,  J. — I.  The  parties  proceeded  to  trial  before 
the  court  without  a  jury,  and  in  pursuance  of  a  stipulation 
to  waive  jury.    After  the  hearing  had  continued  practically 

to  the  end  of  the  testimony,  an  amendment 

1.  joRY :  trial  by     to  answer  offered  by  defendant  changed  the 

wIjw*^*^  ^'     Issues.     Upon  application  of  the  plaintiff, 

the  hearing  was,  because  of  said  amend- 
ment, continued  to  a  future  time.  In  the  record  reciting 
this  postponement,  it  is  not  said,  in  terms,  that  conditions 
were  attached  to  permitting  defendant  to  file  said  amend- 
ment; but  the  record  does  recite  that  "the  waiver  of  jury  is 
withdrawn."  When  the  hearing  was  resumed,  plaintiff  de- 
manded and  was  granted  a  trial  by  jury,  over  the  objection 
of  the  defendant;  and  whether  permitting  a  trial  by  jury 
was  error,  is  the  first  question  we  have  for  consideration. 
It  is  true  that,  when  trial  by  jury  is  waived,  it  is  waived 
as  to  trial  of  all  issues  existing  at  the  time,  except  such  as 
may  arise  upon  further  pleadings  authorized  by  law.  And, 
of  course,  one  party  to  the  waiver  cannot  cancel  or  with- 
draw it  without  the  consent  of  the  other.  Thompson  v. 
Kin^,  173  Mass.  439  (53  N.  E.  910) ;  Hemty  Buggy  Co.  v. 
Patt,  73  Iowa  485,  at  489;  In  re  Assignment  of  Hooker,  75 
Iowa  377,  at  380;  Hetciit  v,  EgJ>ert,  34  Iowa  485,  486; 
Lazier  O.  E.  Co.  v.  Yokum,  125  N.  Y.  Supp.  465;  Tracy  v. 
Falvey,  102  App.  Div.  585  (92  N.  Y.  Supp.  625).    While  this 
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is  so,  and  the  court  cannot  cancel  the  stipulation  without 
the  consent  of  all  the  parties  to  it,  it  is  also  true  that  it 
may  cancel  it  upon  such  consent.    It  follows  that  the  court 
may  make  it  a  condition  to  permitting  one  party  to  amend, 
that  this  party  consent  to  a  withdrawal  of  the  waiver;  and 
that,  if  the  amendment  be  filed  upon   such   condition,  it 
operates  as  the  consent  of  the  party  who  files  the  amend- 
ment.    If  the  other  party  express  a  willingness  to  try  by 
jury,  that  operates  to  make  the  consent  mutual.    There  ia 
a  colloquy  of  counsel  which  develops,  plaintiff  claims,  that 
mutual  consent  was  thus  effected ;  and  defendant  claims  that 
no  conditions  were  attached  to  the  permission  given  it  to 
file  amendment.     This  colloquy  affords  no  competent  sup- 
port or  impeachment  of  the  record  made.    That  record  re- 
cites that  "the  waiver  of  the  jury  is  withdrawn,"     Every 
argument  that  proves  that  there  may  be  no  withdrawal,  ex- 
cept upon  mutual  consent,  also  proves  that,  when  the  record 
says  the  waiver  was  withdrawn,  it  recites,  by  necessary  im- 
plication,   that   whatsoever   is   necessary    to   withdraw    a 
waiver  was   done.     Since,   as  said,  this  record  is  in   no 
competent  way  avoided,  it  stands  as  written,  and  as  to  all 
that  it  of  necessity  implies.    It  follows  that  the  waiver  of 
jury  trial  was  withdrawn,  and  that  there  was  no  error  in 
permitting  the  jury  trial,  upon  demand  of  the  plaintiff. 

II.    The  contract  between  the  parties  provides  that  the 
insured  shall  "give  immediate  written  notice,  with  full  par- 
ticulars, of  any  and  all  claims  which  shall  be  made  on  ac- 
count of  a  casualty  covered  thereby."    No 
^*  condition"  sub-     ^"^^  notice  was  given,  and  failure  to  do  so  is 
pi?Jd^waiv™r.        made  a  defense.    The  appellant  meets  it  by 

pleading  that  the  requirement  was  waived. 
We  think  this  claim  is  well  made.  The  general  agent  was 
notified  by  word  of  mouth.  He  acted  upon  that  notice, 
made  no  objection  to  the  notice,  and  fairly  led  the  other 
party  to  believe,  by  his  cbnduct,  that  the  giving  of  writtcai 
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notice,  as  stipulated  in  the  contract,  was  unnecessary.  The 
oral  notice,  being  thus  acted  on,  made  the  stipulated  writ- 
ten notice  an  idle  formality.  In  these  circumstances,  it  I« 
so  well  settled  that  the  defendant  is  estopped  to  defend 
with  the  lack  of  the  written  notice  as  that  we  will  cite  no 
authorities  for  the  proposition  that  it  is  estopped. 

III.  It  is  beyond  question  that  the  contract  of  the 
parties  is  drawn  in  utter  hostility  to  settlements  between 
the  insured  and  his  employees.    Such  settlement  is  not  only 

forbidden,  but  what  the  assured  must  do  is 
^'  conmTionif  sub-    P^'^scribed  by  tlie  following  contract  pro- 
pS°waiver.       vision,  which  defendant  pleads: 

^*No  action  shall  lie  against  the  com- 
pany to  recover  for  any  loss  under  this  policy  unless  brought 
within  90  days  from  the  date  of  the  entry  of  a  final  judg- 
ment against  the  assured,  after  a  trial  of  the  issues  on  the 
merits  in  a  suit  duly  instituted  within  the  period  limited  by 
the  statute  of  limitations,  awarding  damages  on  account  of 
a  casualty,  covered  hereby,  and  then  only  provided  that  such 
action  against  the  company  be  brought  by  the  assured 
plaintiff  for  damages  sustained  by  the  assured  in  paying 
and  satisfying  such  final  judgment.  This  chiuse  shall  not 
in  any  way  limit,  restrict,  or  abridge  the  company's  de- 
fenses to  any  such  action." 

It  is  pleaded  that  no  suit  was  brought  upon  the  claim 
for  which  plaintiff  seeks  to  recover,  and  no  judgment  was 
ever  entered  in  any  suit  against  the  plaintiff,  nor  has  any 
judgment  been  paid  by  it.  This  allegation  is  admitted,  but 
is  met  by  a  reply  that  "the  defendant  did  waive  its  right  tt> 
insist  upon  a  compliance  by  this  plaintiff''  with  said  con- 
tract provision. 

3a 
It  is  elementary  that  the  position  of  the  appellee  is 
well  taken  if  the  appellant  made  explicit  and  unqualified 
denial  of  all  liability.  Wdshhum-HaUiga/it  Coffee  Co,  r.  Mer- 
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cJiants^  B,  M,  F,  Ins,  Co.,  110  Iowa  423.  To  the  same  eflfect  is 
Boyd  V.  Cedar  Rapids  Ins.  Co.,  70  Iowa  325.  Whether  there 
was  such  denial  is  ordinarily  a  question  for  the  jury.  See 
Robinson  v.  Pennsylvania  F.  Ins.  Co.,  90  Me.  385  (38  Atl. 
320).  And  where  there  is  an  explicit  denial  of  all  liability, 
and  thereupon  a  refusal  by  the  insurer  to  defend,  it  has  been 
held,  in  cases  where  contract  agreement  substantially  like 
the  ones  found  in  this  policy  were  present,  that  a  waiver 
had  been  effectuated.  See  *Sf^.  Louis  Dressed  B.  d  P.  Co,  v. 
Maryland  Cas.  Co.,  201  U.  S.  173  (26  Sup.  Ct.  R^p.  400) ; 
Southern  R.  Neirs  Co,  v.  Fidelity  d  Cas.  Co.  (Ky.)  83  S.  W. 
620;  and  Butler  Bros,  v,  American  Fid,  Co,,  120  Minn.  157 
(139  N.  W.  355).  The  question  remains  whether  the  jury 
here  can  be  sustained  in  finding  there  had  been  a  waiver. 
It  seems  to  be  wholly  undisputed  that,  at  one  time,  the  gen- 
eral agent  of  the  defendant  took  the  position  that  the  de- 
fendant was  not  liable,  because  the  accident  for  which  the 
plaintiff  made  settlement  was  not  covered  by  the  policy  is- 
sued, and  that  defendant  was  not  liable  in  any  event  on 
account  of  said  policy,  and  would  not  be  I'equired  to  give 
the  accident,  or  any  suit  on  account  thereof,  any  attention. 
If  this  were  all,  it  may  not  be  questioned  that  we  cannot 
interfere  with  a  jury  finding  that  there  was  a  waiver.  But 
it  is  the  fact  that  the  same  general  agent  later  wrote  the 
defendant  what  was,  in  effect,  a  statement  that  the  insur- 
ance company  was  not  liable,  because  the  plaintiff  was  noi 
liable.  If  this  letter  were  all,  and  is  the  act  of  the  defend- 
ant company,  there  would  be  no  waiver ;  because  such  letter, 
instead  of  discouraging  a  contest  by  suit,  in  effect  urges 
that  the  insured  should  contest,  and  that,  if  it  did,  the  in- 
surer would  be  found  not  liable,  because  the  injured  em- 
ployee would  not  recover.  But  this  letter  was  not  written 
by  the  person  who  was  general  agent,  in  the  capacity  of  gen- 
eral agent.  He  undertook  the  investigation  upon  which  he 
reported  in  this  letter  as  a  private  individual,  and  as  a  mat- 
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ter  of  accommodation,  and  made  it  clear  that  whatsoever  he 
did  in  making  such  investigation  or  reporting  upon  it  was 
Dot  the  act  of  the  defendant.  Nor  is  that  all.  After  this 
letter  was  written,  an  answer  was  filed,  which  urged  that 
the  defendant  was  under  no  liability  whatever,  and  in  no 
event  bound  to  defend  or  to  do  anything  on  account  of  the 
accident  for  which  the  insured  sought  indemnity.  Up  to 
this  point,  it  may  surely  be  said  that  a  jury  was  authorize^ 
to  find  that  the  insured  was  justified  in  settling  without 
making  a  contest,  and  that  the  defendant  may  not  now  say 
it  should  be  relieved  from  liability  because  the  insured  did 
uot  resort  to  a  contest  to  get  a  basis  for  reimbursement  by 
the  defendant,  when  the  defendant  had  said  it  would  not 
pay,  no  matter  what  was  the  outcome  of  such  contest. 

3b 
But  it  is  said  that  the  answer  to  which  we  have  referred 
was  withdrawn,   and   that,   when   later   the  plaintiff  in- 
troduced this  withdrawn  pleading  in  evidence,  it  was  error 

to  receive  it.    The  withdrawn  pleading  of- 

**  mSSons"  plead-   ^^^^  ^^  testimony  contained  an  admission 
Jw^8  evi-        thsity  at  one  time,  the  insurer  had  denied 

all  liability,  and  had  thus  waived  the  right 
to  stand  upon  the  provision  of  the  contract  that  the  in- 
sured must  make  a  contest  in  court.  Therefore,  its  recep- 
tion in  evidence  was  rightful.  The  pleading  in  question 
was  presumptively  authorized  by  the  defendant,  and  on  its 
face  admitted  matter  material  to  the  case  of  the  plaintiff. 
With  this  pleading  in  evidence,  the  defendant  harired  back 
to  the  original  position  of  its  general  agent:  that  it  was 
under  no  liability.  And  if  there  be  anything  in  the  letter 
subsequently  written  by  the  agent  which  can  be  said  to  qual- 
ify  the  repudiation  originally  made  by  him,  the  subsequent 
filing  of  this  answer,  which  once  more  made  explicit  denial 
of  liability,  was  final ;  and,  as  said,  coupled  with  the  testi- 
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mony  of  the  original  repudiation  by  the  general  itgent,  it 
made  waiver  a  jury  question. 

But  this  general  agent  testified  he  did  not  know  that 
this  pleading  contained  this  particular  paragraph  or  any 
like  allegation,  until  long  after  the  pleading  was  filed.  We 
have  no  disposition  to  deny  that  the  admissibility  of  the 
pleading  rests  upon  the  theory  that  it  is  an  admission 
against  interest,  and  that  no  admission  is  binding  unless 
the  same  be  understandingly  made.  Nor  do  we  overlook 
Schaeffer  r.  Anchor  M.  F.  Ins.  Co.,  113  Iowa  652  and  133 
Iowa  205,  followed,  in  effect,  in  Corhin  v.  McAllister,  144 
Iowa  71,  79.  These  hold  that  this  presumption  of  authority 
is  but  a  fact  argument,  and  that,  where  there  is  undisputed 
affirmative  testimony  that  there  was  no  authority,  then  the 
admission  in  such  pleading  does  not  go  to  the  jury.  In 
other  words,  these  cases  hold  that,  where  a  mere  inference 
of  fact  is  met  by  undisputed  testimony  that  the  facts  are 
contrary  to  the  inference,  there  is  no  conflict  for  a  jury  be- 
tween such  inference  and  such  affirmative  testimony.  Now, 
in  the  Scha^er  case,  the  affirmative  testimony  was  not  dis- 
puted. The  admission  which  was  repudiated  conceded 
away  tiie  cause  of  the  plaintiff ;  and  the  claim  that  the  filing 
was  due  to  mistake,  and  was  without  authority,  was  proved 
almost  to  a  demonstration,  because  the  testimony  that  there 
was  such  mistake  and  such  lack  of  authority  was  corrobora- 
ted by  the  fact  that  otherwise  we  must  have  held  that  the 
plaintiff  deliberately  and  knowingly  authorized  a  pleading 
which  destroyed  the  case  of  the  party  filing  such  pleading. 
Just  the  opposite  is  the  situation  here.  The  defendant  began 
by  a  statement  that  it  was  under  no  liability.  The  answer  that 
was  filed  on  its  behalf  was  not  an  admission  destroying  its 
case,  but  was  in  harmony  with  said  position  in  its  own  de- 
fense and  for  its  own  advantage  that  it  had  taken  from  the 
beginning.  In  one  word,  unlike  the  situation  in  the  Schaef- 
fer case,  the  testimony  that  the  answer  was  filed  without 
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authority  is  not  undisputed.  It  is  strongly  disputed  by  the 
eircunii^tances  to  which  we  have  referred,  by  the 
fact  that  the  answer  is  not  destructive  of  the  claims  of  the 
defendant,  but  is  a  harmonious  following  out  of  the  positions 
taken  for  the  benefit  of  the  defendant. 

So  « 

As  we  understand  it,  there  is  no  contention  'Ihat  the 
settlement  made  by  the  plaintiff  was  improvident.'  And 
with  the  agreement  to  make  judgment  upon  contest  a  con- 
dition precedent  waived,  there  is  no  reason  left  why  the 
defendant  should  not  reimburse  the  plaintiff. 

It  follows  that  the  judgment  of  the  trial  court  must  be 
— Affirmed. 

Preston,  C.  J.,  Ladd  and  Stbvbns,  JJ.,  concur. 

SUPPLBMENTAL  OPINION  ON  RBHEARING. 

Balingbr,  J. — I.  For  some  reason,  the  original  opin- 
ion gave  no  consideration  to  two  points  presented.  The  ap- 
pellant contends  that,  as  matter  of  law,  the  work  upon 
.   .  which  the  employee,  Pickett,  was  engaged, 

o.  Appeal  and  r     ^      7  7  on? 

flnd?B '  7ided      ^^^  ^^*  ordinary  repairs  and  maintenance, 
by  presumption,    y^jj^  ^^s  new  construction,  and  an  alteration 

of  a  building  or  plant.  If  that  be  so,  the  policy  did  not  at- 
tach to  injury  sustained  by  Pickett.  The  point  must  be  con- 
sidered with  application  of  the  ordinary  appellate  review 
rule  that  there  will  be  no  interference  if  the  finding  below 
has  any  substantial  evidence  in  its  support.  That  Pickett 
was  not  engaged  in  alteration  is  supported,  for  one  thing, 
by  presumption :  that  is  to  say,  "mere  doubt  will  be  resolved 
in  favor  of  ^repair  and  maintenance.' "  Boss  v.  Sheldon,  176 
Iowa  618,  at  624.  In  that  case,  we  declare  there  is  such  pre- 
sumption, and: 

"The  line  of  demarcation  between  repair  work  on  one 
hand  and  construction  work  on  the  other  is  not  always 
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easily  discernible.  Repair  often,  if  not  usually,  involyes 
more  or  less  construction  and  substitution  and  likewise  in- 
volves betterment  and  improvement.  ♦  ♦  •  The  trend  of 
the  cases  thus  far  decided  indicates  that  labor  and  better- 
ment upon  an  interstate  line  of  railway  will  not  be  deemed 
as  new  construction  work  unless  it  is  clearly  such." 

Applying  this  to  the  evidence,  we  cannot  say  that  the 
verdict  which  involves  a  finding  that  the  work  done  by 
Pickett  was  not  an  alteration  is  so  utterly  lacking  in  sup- 
port as  that  it  must  be  set  aside. 

II.  The  remaining  complaint  is  presented  as  follows: 
In  a  point  "relied  on  for  reversal,"  it  is  said : 

"The  court  erred  in  failing  to  construe  the  contract  or 
-  _  policy,  and  to  define  the  words  ^alteration' 

••new*coiiBtoic-  ^^^  'ordinary  repairs  and  maintenance,'  as 
**®°"  used  in  said  policy,  as  requested  by  defend- 

ant in  its  third  requested  instruction." 

This  is  not  a  claim  that  there  was  error  because  said 
words  were  not  construed  at  all,  and  should  have  been  con- 
strued in  some  manner,  but  is  an  insistence  that  the.  right 
definition  was  offered  by  defendant,  and  that  no  equally 
correct  definition  was  given.  In  the  petition  for  rehearing, 
this  complaint  seems  to  be  broadened;  for  it  is  there  said 
that,  "if  the  question  aforesaid  was  submitted  to  the  jury, 
it  was  the  duty  of  the  court  to  instruct  the  jury  as  to  the 
meaning  of  the  words."  Brief  Point  6,  the  only  one  on  the 
proposition,  is  as  follows: 

"It  is  the  province  of  the  court  to  construe  a  contract, 
and  give  the  meaning  of  the  terms  used  therein;  and  the 
court  should  have  construed  and  defined  the  terms  ^altera- 
tion' and  'ordinary  repairs  and  maintenance,'  as  requested 
by  the  defendant." 

In  our  opinion,  the  sole  question  presented  at  this  point 
is  whether  the  court  should  have  given  Instruction  3,  of- 
fered by  the  defendant.    In  it,  "alteration"  was  defined  to 
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mean  '^a  modification  or  change  in  a  building  already  con- 
structed ;  a  change  or  substitution  of  one  thing  for  another, 
either  in  form  or  material;"  and  "ordinary  repairs  and 
maintenance,"  to  be  "the  restoration  to  a  sound  state  what 
has  gone  into  partial  decay  or  dilapidation,"  and  to  mean 
"to  restore  a  thing  to  its  former  condition,  without  changing 
either  the  form  or  material."  The  court  charged  that,  in  de- 
termining whether  the  work  done  by  Pickett  came  within 
the  policy,  the  jury  should  "give  to  said  terms  their  usual 
and  ordinary  meaning;  and  if  they  failed  to  find  that 
Pickett  was  engaged  in  making  ordinary  repairs  of  the 
premises  and  plant  of  plaintiff,  which  repairs  would  in- 
clude the  care,  custody  and- maintenance  of  said  premises 
and  plant,  but  was  engaged  in  the  construction  of  additions 
to  or  alterations  of  said  premises  and  plant,  then  they  will 
find  for  the  defendant." 

No  exceptions  were  taken  to  this  instruction;  where- 
fore, the  only  thing  that  appellants  may  complain  of  is  not 
that  the  instruction  given  was,  in  itself,  erroneous,  but  that 

Instruction   3,    offered   by    the   defendant, 
"  mrob:  non-        should   have  been  substituted  for  the  In- 

rsvlow  of  iiD- 

questioned  In-      struction  giveu.    As  Said,  the  complaint  is 

not  that  something  that  needs  deflnmg  was 
not  defined  at  all;  and  we  express  no  opinion  on  whether 
the  terms  in  question  are  of  such  character  as  that  the  court 
was  bound  to  define  them.  But  though  it  was  abstractly 
sufficient  to  tell  the  jury  to  give  said  terms  their  usual  and 
ordinary  meaning,  still  defendant  may  complain  that  a 
proper  enlargement  of  such  definition  was  not  added.  So 
the  question  finally  resolves  itself  into  whether  defendant 
offered  a  correct  definition.  According  to  the  instructions 
offered  by  it,  the  work  of  Pickett  was  not  within  the  policy 
while  he  was  employed  upon  any  modification  or  change  in 
a  building  already  constructed,  or  upon  "a  change  or  sub- 
stitution of  one  thing  for  another,  either  in  form  or  mate- 
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rial ;"  and  his  work  was  within  the  policy  only  if  he  was  in- 
jured while  he  was  engaged  in  restoring  something  to  a 
sound  state  "that  had  gone  into  partial  decay  or  dilapida- 
tion/'— if  engaged  in  restoring  a  thing  to  its  former  condi- 
tion "without  change  either  in  form  or  material."  Under 
this  offered  instruction,  the  policy  would  not  attach  if  a 
wooden  panel  was  sawed  out  of  a  door  frame  and  a  glass 
panel  substituted  therefor,  because  that  would  be  a  "sub- 
stitution of  one  thing  for  another"  in  material.  If  an  or- 
dinary two-sash  window  had  been  taken  out,  and  the  space 
filled  by  two  narrow  glass  windows,  running  for  the  length 
of  the  frame  and  fastened  by  hinges,  the  policy  would  not 
cover  the  work,  because  it  would  be  a  change  in  form,  or 
substitution  of  a  thing  in  one  form  for  something  formed 
differently.  In  our  opinion,  one  might  be  engaged  in  ordi- 
nary repairs  and  maintenance,  though  doing  something  other 
or  more  than  restoring  to  a  sound  state  what  has  gone  into 
partial  decay,  and  might  be  so  engaged  though  he  did  not 
go  so  far  as  to  restore  a  thing  wholly  to  its  former  condi- 
tion, or  went  somewhat  beyond  so  restoring. 

What  has  been  said  concerning  a  presumption  that 
work  is  repair,  rather  than  alteration,  applies  as  well  on  the 
question  whether  the  definition  offered  by  the  defendant  is 
the  correct  one. 

We  are  of  opinion  that  the  instniction  offered  by  the 
defendant  did  not  state  the  law,  and  was,  therefore,  rightly 
refused.  It  follows  that  the  petition  for  rehearing  should 
be  overruled. 

Preston,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 
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W.  F.   Flhming,   Appellee,   v.    Chicago,   Rock    Island  & 
Pacific  Railway  Company  et  al.,  Appellants. 

RAILBOADS:  Injuries  to  Animala—Evidaiice.  Evidence  reviewecU 
and  held  insufficient  to  show  that  damages  were  traceable  to  the 
operation  of  a  railway. 

Appeal  fnjm  Washington  DistrUrt  Court. — ^K.  E.  Willcock- 

SON^  Judge. 

October  25,  1918. 

Action  for  damages  to  horses  in  passing  over  a  cattle 
guard  in  defendant's  right  of  way  resulted  in  judgment  for 
plaintiff.    Defendant  appeals. — Reversed, 

Etcher  dc  TAvingston,  F.  W.  Sargent  and  /.  O.  Oumhle, 
for  appellants. 

Brookhart  Bros,  and  C.  A .  Dewey,  for  appellee. 

Ladd,  J. — The  plaintiff  leased  a  cornstalk  Held,  adjoin- 
ing defendant's  right  of  way,  for  pasture,  and  turned  his 
horses  in  about  the  middle  of  February,  1916.  A  gate  in  the 
right  of  way  fence  might  have  been  found  by  the  jury  to 
have  been  out  of  repair.  About  March  9th  following,  the 
horses  passed  through  onto  the  right  of  way,  and,  to  the 
west,  in  going  over  a  cattle  gucard  therein,  were  injured 
thereby.  Tt  was  a  large,  steel  sheet-iron  structure,  with 
thi-ee-comered  prongs,  several  inches  apart;  and,  of  course, 
its  purpose  was  to  present  a  menace  to  stock,  in  order  to 
prevent  them  from  undertaking  to  cross  over.  The  con- 
trolling quei*tion  is  whether  the  evidence  was  sufficient  to 
support  a  finding  that  such  injuries  were  consequent  upon 
the  operation  of  the  railroad. 

The  plaintiff  testified  that,  at  about  three  o'clock  in 
the  afternoon,  he  was  at  his  feeding  lot,  about  a  half  mile 
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from  the  cattle  guard;  that,  about  that  time,  a  train 
passed ;  and  that,  after  feeding  his  stock,  he  went  into  the 
pasture,  and  the  horses  were  gone;  he  proceeded  through 
the  gateway  to  the  west  some  distance,  when  he  saw  them 
about  one-half  mile  west  of  the  public  highway,  and  took 
them  home. 

One  Davidson  swore  that  he  saw  the  horses  in  the  pas- 
ture, less  than  an  hour  prior  to  the  time  plaintiflf  was  look- 
ing for  them.  A  day  or  two  afterwards,  plaintiff  found  a 
piece  of  dirt  on  the  cattle  guard,  which  appeared  to  have 
been  thrown  from  a  horse's  hoof.  He  testified  that,  after 
the  train  passed,  several  sharp  blasts  of  the  whistle  were 
sounded,  which  differed  from  those  for  the  whistling  post  or 
coal  shute. 

The  engineer  who  was  in  charge  of  the  engine  swore 
to  sounding  the  whistle  at  the  post  and  when  near  the  coal 
shute,  once  for  each  ton  of  coal  required;  and  that  he 
stopped  the  train  and  took  on  the  coal ;  that,  as  he  came  to 
the  side-track  switch  where  the  cattle  guard  was  located,  he 
noticed  some  horses  west  of  the  cattle  guard,  and  that  none 
were  east  of  it ;  that  they  appeared  to  be  grazing,  with  their 
heads  down ;  but,  as  the  train  approached,  they  raised  their 
heads,  and  started  along  the  north  fence. 

"The  inquiry,"  as  was  said  in  Mikesell  v.  Wahash  H. 
Co.,  134  Iowa  736,  "is  that  of  sequence,  not  of  foresight,  and 
is  directed  to  the  determination  of  whether  the  damages  to 
stock,  as  proven,  are  the  proximate  result  of  failure  to  fence, 
in  connection  with  the  operation  of  the  road." 

As  the  fence  might  have  been  found  not  to  have  been 
maintained  as  by  law  required,  our  only  remaining  inquiry 
is  whether  the  jury  might  have  found  from  this  evidence 
that  the  injury  to  the  horses  was  due  in  some  manner  to  the 
operation  of  the  railway.  See  Young  v.  St.  Louis,  K,  C-  A 
N,  R.  Co.,  44  Iowa  172 ;  Meade  v.  K.  C,  St.  J.  d  C.  B.  R.  Co., 
45  Iowa  699 ;  Moore  v.  Burlington^  &  W.  R.  Co.,  72  Iowa  75 ; 
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« 

Ashach  V.  Chicago,  B,  &  Q,  R.  Co.,  74  Iowa  248 ;  Mikesell  v. 
Wahash  R.  Co.,  supra.  Though  the  train  passed  along  the 
railway  after  the  horses  had  left  the  pasture,  it  cannot  be 
inferred  from  this  alone  that  the  train  so  frightened  them 
that  they  ran  onto  the  cattle  guard.  This  would  be  mere 
matter  of  conjecture.  There  was  no  evidence,  as  of  tracks, 
indicating  that  the  horses  were  running  as  they  approached 
the  guard ;  and,  if  the  engineer  is  to  be  believed,  the  horses 
were  feeding  on  the  other  side  of  the  cattle  guard,  as  the 
train  approached.  No  connection  between  the  blasts  of  the 
whistle  and  the  movements  of  the  horses  was  inferable,  even 
if  these  were  not  calls  for  coal  to  be  ready  at  the  shute. 

The  only  other  circumstance  is  the  finding  of  the  piece 
of  dirt  which  might  have  been  thrown  from  the  horse's  hoof; 
but  there  is  nothing  to  connect  this  with  the  possibility  of 
the  horse's  being  scfired  by  the  approach  of  a  train.  The 
evidence,  as  a  whole,  is  entirely  consistent  with  the  thought 
that  the  horses  had  passed  over  the  cattle  guard  before  the 
train  approached  it,  and  largely  inconsistent  with  the 
theory  that  they  were  scared  by  its  approach  onto  the  cross- 
ing. That  the  horses  might  have  been  scared  by  the  ap- 
proach of  the  train,  as  said,  is  mere  matter  of  conjecture, 
unsupported  by  the  evidence. 

But  it  is  allied  that  the  injury  of  the  horses  might 
have  been  attributed  to  the  condition  of  the  roadbed  and 
cattle  guard,  which  are  said  to  have  been  dangerous  to 
stock.  It  was  intimated,  in  Mikesell  v,  Wahash  R.  Co., 
supra,  that  a  railway  company  might  be  liable  where  the 
injury  is  due  to  the  construction  of  its  roadbed  and  track, 
so  as  to  render  it,  when  not  properly  graded,  peculiarly 
dangerous  to  such  animals  as  may  come  thereon;  but  even 
if  this  were  to  be  conceded,  there  is  no  evidence  of  the  im- 
proper or  dangerous  construction  of  the  roadbed  and  track ; 
and  for  all  that  appears,  the  cattle  guard  was  in  a  place 
where  the  company  was  required  to  maintain  it ;  and  there 
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is  no  evidence;  that  it  was  of  improper  construction.  In 
these  cireumBtances,  it  could  not  be  said  that  the  injury 
was  due  to  these  causes. 

We  are  of  the  opinion  that  the  evidence  w^as  insufficient 
to  carrj^  the  issue  to  the  juiy,  and  the  motion  to  direct  a 
verdict  for  the  defendant  should  have  been  sustained.— 
Reversed. 

Preston,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Mollis    Fbybargbsr^    Appellant,    v.    Lon    Bogbt    et    al, 

Appellees. 

LIBEL  AND  SLANDEB:     Joint  Slander.     Joi^t  slander  cannot  ex- 

1  ist,  in  the  absence  of  a  conspiracy. 

LIBEL  AND  SLANDEB:    Non-Slanderous  Words.    Words  cannot  be 

2  cilanderouB  when  they  do  not  of  themselves  detrimentally  reflect 
on  the  good  character  of  complainant,  and  when  the  circum- 
stances attending  the  uttering  Justify  no  inference  of  bad  char- 
acter. 

Appeal  from  Poweshiek  District  Court, — ^Hbnry  Silwold, 

.  Judge. 

October  25,  1918. 

Action  for  damages  for  conspiracy  to  commit  slander. 
There  was  a  directed  verdict  for  the  defendant,  and  the 
plaintiff  appeals. — Affirmed. 

Thomas  J.  Bray,  for  appellant. 

Reynolds  d  Heitsm^ariy  McCoy  d  McCoy,  and  J.  W. 
Carr,  for  appellees. 

Evans,  J. — I.  The  petition  was  in  one  count-  The 
gravamen  of  the  charge  therein  was  conspiracy  to  commit 
slander.    It  was  also  alleged  therein  that,  pursuant  to  the 
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,  .  ^  couspiracy,    one    of    the    defendants    did 

ii  juibiij  and 

jS[n?"an  slander  the  plaintiff.     The  one  ground  re- 

^*^-  lied  on  for  reversal  by  the  appellant  is  error 

in  sustaining  the  defendant's  motion  for  a  directed  verdict. 
This  motion  contained  eleven  grounds.  These  are  not  dealt 
with  seriatim  in  appellant's  brief.  The  first  ground  of  such 
motion  was  that  there  was  no  evidence  of  a  conspiracy.  We 
have  read  the  record  carefully,  and  fail  to  And  therein  any 
evidence  of  such  conspiracy.  Without  a  conspiracy,  there 
could  be  no  joint  slander.  Tocum  v.  Eustedy  —  Iowa  — 
(December  14,  1918). 

II.  We  are  advised  in  the  briefs  that  the  trial  cAurt 
also  held  that  the  words  proved  did  not  constitute  slander. 
The  plaintiff  was  an  unmarried  lady,  and  was  the  teacher 

of  the  village  school.     If  there  were  any- 

^*  slandbb""  thing  in  the  words  charged  as  having  been 

non.ajanderou8     uttered  which  could  be  said  to  reflect  upon 

her  good  character  in  any  degree,  we  should 
be  sensitive  against  putting  any  obstacle  in  the  way  of  her 
vindication.  Our  reading  of  the  evidence  compels  us  to  say, 
with  the  trial  court,  that  there  was  nothing  in  the  words 
used  or  in  the  circumstances  under  which  they  were  used 
that  could  be  so  regarded. 

The  record  indicates  that  village  gossips  regarded  one 
Taylor  as  a  suitor  of  the  plaintiff's.  "She  was  joked  about 
Asbury  Taylor,  and  Asbury  was  joked  about  her."  Later, 
the  same  gossips  discovered  that  John  Ford  was  a  rival 
suitor.    One  of  them  testified : 

"I  heard,  a  few  days  before,  that  Mr.  Ford  was  kind 
of  sweet  on  the  schoolma'am.  The  only  thing  I  noticed 
was  that  he  visited  with  her  a  time  or  two,  across  from  my 
office." 

It  appears  that,  on  a  May  morning,  a  number  of  the 
villagers  were  congregated  at  the  depot,  awaiting  the  ar- 
rival of  a  train  for  Grinnell.  Among  the  persons  so  con 
gloated  were  the  plaintiff  and  John  Ford.    Many,  if  not 
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all,  of  the  persons  so  congregated,  including  the  plaintiff 
and  John  Ford,  boarded  the  train  upon  its  arrival.  The 
alleged  slander  had  its  beginning  upon  this  depot  platform. 

Leo  Davis  testified: 

"On  the  morning  of  May  5th,  before  that  train  went 
north,  I  was  at  the  station,  and  saw  the  defendants  Boget, 
Lunn,  and  Hasley  there.  They  were  standing  on  the  plat- 
form at  the  south  end,  and  they  were  laughing  and  talking. 
I  heard  Mr.  Boget  say  to  his  son  that  it  looked  like  he  was 
going  to  lose  his  school  teacher.  Miss  Frybarger  was  there 
at  the  station.  Mr.  Lunn  and  Mr.  Hasley  got  on  the  train, 
before  it  pulled  out  that  morning*  I  did  not  see  them  get 
off.  I  saw  Hasley  and  Boget  in  Boget's  yard  after  the  10 :00 
train  came  back,  and  about  half-past  ten.  This  was  in  the 
north  part  of  town, — ^in  the  residence  part,  there  at  Mr. 
Boget's  house.  Mr.  Hasley  lived  across  the  tracks,  west  of 
town,  and  about  four  blocks  from  Mr.  Boget's  house.  They 
were  standing  on  the  south  side  of  the  house,  and  I  was 
across  the  street,  going  home  to  dinner.  Mr.  Boget  said 
them  folks  went  west  on  the  train.  He  was  speaking  to  me. 
He  hollered  it  across  the  street  to  me.  *  *  *" 

Cross-examination:  "All  that  I  heard  them  say  was 
with  reference  to  Miss  Frybarger  and  John  Ford.  They 
did  not  mention  John  Ford's  name.  Mr.  Boget  said  to  his 
son  it  looked  like  he  was  going  to  lose  his  school  teacher. 
His  son  was  attending  school,  and  Miss  Frybarger  got  on 
the  train,  and  Mr.  Ford  got  on  the  train.  That  was  all 
Boget  said.  I  didn't  hear  Hasley  and  Lunn  say  anything. 
That  is  all  I  heard  them  say.  I  didn't  hear  Boget  speak  to 
either  Lunn  or  Hasley  with  reference  to  anything  else,  and 
he  did  not  address  them  when  he  said  his  son  was  about  to 
lose  his  teacher.  The  term  of  school  had  not  expired  at  that 
time.  She  was  still  teachi^g  in  Searsboro.  Miss  Frybarger 
and  John  Ford  were  standing  in  front  of  the  depot  when  1 
saw  them.     They  were  conversing.     They  were  i^anding 
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there  in  one  place  when  I  saw  them,  and  continued  to  con- 
verse together  until  the  train  pulled  in;  and  both  of  tkem 
got  on  the  train;  and  the  train  went  north  towards  Grin- 
ndl." 

Ed  Davis  testified:  "Had  a  conversation  with  Lon 
Boget  on  May  5,  1917,  in  Searsboro,  about  half  past  four 
in  the  afternoon,  at  the  crossing  between  the  garage  and 
the  telephone  office.  Mr.  Boget  and  Asbury  Taylor  were 
present.  I  was  coming  up  after  my  mail,  and  he  and  Mr. 
Taylor  were  standing  on  the  crossing,  and  Mr.  Boget  called 
me  over.  After  I  went  over,  he  told  me  that  Mr.  Ford  and 
Miss  Frybarger  had  been  to  Grinnell  to  the  hotel,  and  went 
over  to  Des  Moines  together.  B^  said  that  John  had  got  on 
the  Rock  Island  around  on  the  south  side  of  the  train. 
Took  the  south  side  to  get  on,  instead  of  getting  on  at  the 
depot.  That  he  went  around  on  the  south  side  to  get  on. 
That  was  the  Rock  Island,  going  west  to  Des  Moines  out  of 
Grinnell.  I  think  he  said  they  went  together  to  the  Monroe 
Hotel  in  Grinnell.  »  •  "' 

Cross-examination:  "I  have  lived  in  Searsboro  eight 
years.  The  talk  I  had  with  Mr.  Boget  was  in  the  presence 
of  Asbury  Taylor.  He  talked  at  the  same  time,  and  took 
part  in  the  conversation.  I  don't  remember  what  I  said 
or  what  Taylor  said.  We  were  all  joking  about  it  more  or 
less.  We  were  joking  Asbury  Taylor.  Miss  Frybarger  has 
been  boarding  down  at  my  hotel,  and  Mr.  Taylor  has  been 
boarding  there.  She  was  joked  about  Asbury  Taylor,  and 
Asbury  was  joked  about  her.  We  all  joked  together  about 
Asbury  losing  his  sweetheart,  the  schoolma'am.  I  talked 
with  you  in  Searsboro  a  few  days  ago  and  told  you  that  we 
all  joked  about  it,  and  that  I  took  it  as  a  joke.  At  that 
time,  I  took  it  as  a  joke." 

This  witness  testified  also  as  follows : 
"Q.     From  what  Mr.  Boget  said  to  yon  at  that  time, 
what  did  you  understand  him  to  mean?    A.    Well,  I  would 
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take  it  they  were  going  over  to  Des  Moines  for  some  im- 
moral purpose, — something  like  that." 

This  latter  question  and  answer  of  this  witness  were 
the  only  evidence  in  the  record  bearing  upon  the  defama- 
tory character  of  the  words  used.  The  circumstance  of  the 
utterance  by  Boget,  as  testified  to  by  this  same  witness, 
was,  *We  were  joking  Asbury  Taylor  ♦  ♦  •  about  losing 
his  sweetheart."  Manifestly,  the  conduct  of  these  men  was 
trifling,  and  perhaps  silly.    Gossip  is  usually  so. 

Considering  the  words  used  by  Boget  in  their  ordinary 
and  usual  sense,  there  was  nothing  in  them  which  could  be 
construed  to  impute  want  of  virtue,  either,  to  the  plaintiff 
or  to  Ford.  Putting  the  same  words  into  the  circumstances 
under  which  they  were  uttered,  they  repel  any  implication 
of  immorality  or  unchastity.  Giving  them  full  credence, 
the  most  that  can  be  said  is  that  they  describe  the  awk- 
ward courtship  of  a  would-be-rival  suitor.  They  furnish  no 
basis  whatever  for  the  implication  of  unchastity  which  the 
witness  Davis  claims  to  have  received  therefrom.  Such  im- 
plication is  contradicted  by  his  own  testimony,  in  its  en- 
tirety. Other  witnesses  testified  for  the  plaintiff  to  sub- 
stantially the  same  language  under  similar  circumstances, 
and  none  of  them  perceived  any  implication  agaiue^t  the 
plaintiff's  moral  character  or  repdtation.  Bowen,  one  of 
plaintiff's  witnesses,  testified  as  follows: 

"Mr.  Boget  asked  me  if  I  had  seen  John  Ford  and  the 
scholma'am  cutting  up  down  at  the  depot  that  morning, 
and  if  I  saw  who  was  at  the  depot,  and  I  told  him  ^No.'  I 
asked  who  was  there,  and  he  said  'Mr.  Ford  and  the  school- 
ma'am;'  and  T  asked  what  was  the  matter,  and  he  said 
they  was  fooling  around,  cutting  up  like  a  couple  of  kids; 
and  T  said,  *Where  did  they  go?'  and  he  said,  'They  went 
to  Grinnell.'  He  said  some  other  men  went  up  to  Grinnell 
that  morning,  and  that  they  would  kind  of  keep  an  eye  on 
them,  and  just  see  how  they  acted  there.    He  did  not  say 


Oct.  1918]  Gardner   v.    Kbrlin.  793 

who  those  other  men  were,  nor  how  many.  Did  not  say 
anything  about  somebody  coming  back  on  the  train.  I 
understood  him  to  mean  that  there  was  simply  a  friendly 
relation  between  them, — nothing  unchaste." 

We  think  the  trial  court  correctly  ruled  that  no  de- 
famatory words  had  been  said  or  intended  by  Boget.  No 
evidence  of  slander  was  offered  as  against  the  other  de- 
fendants. The  order  of  the  district  court  is,  therefore, — 
Affirmed. 

Preston,  C.  J.,  Ladd  and  Salinobr,  J  J.,  concur. 


G.  H.  Gardner,  Appellee,  v.  Lizzie  Ebrun  et  al.,  Appellants. 

JUBT:    Equitable  Suit  on  Note.    Right  to  jury  trial  does  not  exist 

1  in  an  action  originally  brought  at  law,  but  changed  into  an 
equitable  action  for  judgment  on  a  note  and  for  foreclosure  of 
the  lien  securing  the  same,  and  later  transferred  in  toto,  and 
without  objection,  to  the  equity  calendar. 

EQUITY:     Timeliness  of  Issues.     A  purely  law  action  in  the  supe- 

2  rior  court  may  be  converted  into  a  purely  equitable  action  after 
the  cause  has  reached  the  district  court  by  proper  transfer. 

Appeal  from  Dallas  District  Court, — W.  H.  Fahby  and  W. 

8.  Ayrss,  Judges. 

October  23,  1918. 

Judgment  on  note  of  which  appellee  Gardner  claims  to 
be  a  transferee  before  maturity  for  value  and  in  good  faith. 
Defense,  among  others,  usury.  Judgment  on  the  note,  and 
judgment  for  £)allas  County  on  account  of  usury.  The 
makers  of  the  note  appeal. — Affirmed, 

R.  d  F.  Q.  Ryan,  for  appellants. 

White  &  Clarke,  and  H.  8.  Duggan,  County  Attorney, 
for  appellees. 
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Salinger,  J. — I.  The  note  in  suit  was  secured  by  an  as- 
signment of  such  interest  as  appellant  Lizzie  Kerlin  had  in 
the  estate  of  her  deceased  father;  and  appellee  prayed  that. 

in  virtue  of  said  assignment,  judgment  on 

1.  Jury:  equita-      his  note  should  carrj'  with  it  the  establish- 

no^te'"    ^^  ing  of  a  lien  upon  said  interest  of  Lizzie 

Kerlin,  to  secure  the  payment  of  such  judg- 
ment. It  was  defended  that  much  of  the  note  was  wholly 
without  consideration,  and  was  made  up  of  usury  and  pre- 
tended commissions;  and  that  its  making  was  procured  by 
duress  and  threats.  The  decree  appealed  from  gives  judg- 
ment on  the  note  and  judgment  for  a  stated  sum  in  favor 
of  the  county,  because  it  finds  the  plea  of  usury  has  been 
established ;  and  attaches  the  prayed  lien  to  said  interest  of 
Lizzie  Kerlin.  One  contention  of  the  appellant's  is  that  the 
decree  is  not  sustained  by  the  evidence.  We  agree  with  ap- 
pellant that,  if  this  is  to  be  a  review  de  novo,  the  findings 
and  conclusions  of  the  trial  court  are  not  conclusive  upon 
us.  It  is  such  review.  It  would  help  no  one  for  us  to  re- 
abstract  the  abstracts  in  this  opinion.  The  record  has  been 
read  with  due  care,  and  we  reach  the  same  conclusion  upon 
it  that  the  trial  judge  did. 

This  disposes  of  the  point  that  the  law  permits  a  judg- 
ment over  against  a  fraudulent  transferor,  if  the  endorsee 
is  held  to  be  a  good-faith  buyer. 

II.  It  is,  of  course,  true  that,  in  an  action  for  a  simple 
money  judgment,  the  defendant  has  a  right  to  trial  by  a 
jury,  unless  such  action  tenders  equitable  issues,  or  unless 
the  right  to  jury  trial  has  been  waived.  See  Constitution 
of  Iowa,  Art.  1,  Sec.  9;  Sees.  3431  and  3650,  Code  of  1897; 
Hanan  v,  Messengevy  168  Iowa  507.  But  the  question  is 
whether,  as  appellant  claims,  it  was  error  to  deny  a  jury 
trial  in  this  particular  case. 

It  is  contended  that  the  defendants  were  entitled  to 
jury  trial,   and  that  nothing  done  or   omitted   by   them 
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operates  as  a  waiver  of  that  right.  The  last  contention 
needs  no  consideration,  because  we  find  the  first  contention 
is  not  tenable.  That  is,  we  hold  we  need  not  inquire 
whether  the  right  to  trial  by  jury  was  waived,  because  we 
find  that  such  right  never  existed.  It  may  be  conceded  that 
Smith  V.  Redmond,  141  Iowa  105,  and  Timonds  v.  Hunter, 
169  Iowa  598,  hold  that  an  agreement  to  waive  jury  trial 
made  at  one  term  is  not  a  Waiver  of  trial  at  a  succeeding 
term. 

The  court  held  that  an  application  for  trial  to  a  jury 
should  be  overruled,  "under  the  issues  tendered."  We  think 
that  this  ruling  was  right:  First,  because  the  suit  finally 
became  one  seeking  judgment  on  a  promissory  note,  fore- 
closure of  a  lien  given  to  secure  the  payment  of  said  note, 
and  general  equitable  relief;  second,  because  plaintiff  filed 
a  motion  to  transfer  the  cause  to  equity.  The  motion  was 
sustained,  and  no  exception  to  the  ruling  taken.  The  trans- 
fer was  asked  on  the  ground  that  "said  cause  is  wholly 
equitable,  under  the  present  pleading."  Sustaining  this 
without  exception  makes  it  the  law  of  the  case  that  the  is- 
sues were  wholly  equitable.  That  being  so,  there  was  no 
right  to  jury  trial  to  waive,  because  no  right  to  such  trial 
existed.  Marquis  v.  Illsley,  99  Iowa  135;  Wilkinson  v. 
PHichard,  93  Iowa  808. 

2a 

The  Kerlins  moved  the  court  to  refuse  trying  the  equi- 
table issues  tendered  by  a  substituted  petition,  because  the 
substitute  was  first  tendered  after  the  cause  had  been  re- 
moved from  the  sui)erior  court,  where  the 
"*  nness T)f  18STO8    is's^^s    were    law    issues    only;    and    it  is 

argued  that,  therefore,  the  equitable  issues 
tendered  after  removal  are  issues  of  which  the  district 
court  has  no  jurisdiction.  It  seems  clear  there  was  juris- 
diction,  even   though   the  equitable  issues  were   tendered 
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after  the  case  reached  the  district  court,  on  removal  from  the 
superior  court. 

III.  The  pleadings  of  the  appellants  present  a  plea  in 
abatement,  because  of  the  pendency  of  an  appeal  in  some 
suit  pending  between  others  than  the  parties  to  this  suit. 
But  neither  error  points  relied  on  for  reversal  nor  brief 
points  present  that  contention. — Affirmed, 

Pbbston,  O.  J.,  Ladd  and  Evans,  JJ.,  concur. 


Mary  E.  Hess,  Appellant,  v.  O.  G.  Hess^  Administrator, 

Appellee. 

NEW  TBIAL:     TimeUnesB  in  Filing  Motion.    The  Juclge's  calendar 

1  entry,  though  spread  in  full  upon  the  record,  is  not  the  final 
judgment,  when  not  so  intended  or  treated  by  the  court.  So 
held  in  computing  the  three-day  limitation  for  filing  motion  for 
new  tr^. 

EZECUTOBS  AND  ADMINI8T&ATOB8:    New  Trial  on  Application 

2  for  Distribatton.  Whether  a  motion  for  a  new  trial  on  an  ap- 
plication for  distribution  must  be  made  within  three  days  after 
the  entry  of  an  order  of  allowance,  as  in  case  of  ordinary  ac- 
tions at  law,  quaere.     (See  Sec.  3756,  Code,  1897.) 

NEW  TBIAL:     On  Petition  Only,  After  Term.     A  so-called  motion 

3  for  new  trial,  filed  after  the  term,  is  suflElcient,  when  it  embraces 
the  matters  which  would  constitute  a  good  petition.  (Sec.  4092. 
Coide,  1897.) 

Appeal  from  Mahaska  District  Court. — K.  E.  Willcockson, 

Judge. 

October  25,  1918. 

This  in  a  proceeding  in  probate,  involving  the  distribu- 
tion of  the  personal  estate  of  J.  O.  Hess,  deceased.  Mary  E. 
Hess  filed  an  application  in  the  probate  court,  asking  for  an 
order  of  distribution  whereby  the  administrator  should  be 
directed  to  turn  over  to  the  applicant  all  the  personal  prop- 
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erty  of  the  decedent,  on  the  gronnd  that  it  was  all  exempt 
property,  and  that  the  applicant  was  the  common-law  wife 
of  the  decedent  at  the  time  of  his  death.  The  application 
being  contested,  a  hearing  was  had  at  the  October,  1916, 
term,  and  a  so-called  decree  was  rendered,  granting  the  ap- 
plication. Later  in  the  same  term,  the  order  was  set  aside, 
and  a  new  trial  granted.    The  plaintiff  appeals. — Afflrmed. 

Dan  Davis  and  McCoy  d  McCoy,  for  appellant. 

L.  T.  Shangle  and  D.  C.  Waggoner,  for  appellee. 

Evans,  J. — The  one  point  presented  for  our  considera- 
tion by  the  appellant  is  that  the  motion  for  a  new  trial  was 
not  filed  within  three  days  after  the  entry  of  the  decree  of  the 

court,  and  that  the  court,  therefore,  had  no 
'  timeliness  in       jurisdiction    to    Consider   the    same.      The 

parties  are  in  dispute  as  to  the  state  of  the 
record  upon  which  the  plaintiff's  complaint  is  founded.  The 
motion  for  a  new  trial  was  filed  on  November  11,  1916,  dur- 
ing the  October  tenn.  The  plaintiff,  as  appellant,  contends 
that  the  final  decree  was  entered  of  record  on  November  3d, 
and  her  argument  is  predicated  upon  that  contention.  The 
defendant,  as  appellee,  contends  that  the  decree  was  not 
entered  of  record  until  the  10th  day  of  November,  and  that 
the  filing  of  the  motion  for  new  trial  was,  therefore,  in  time. 
The  actual  record  is  presented  to  us  in  an  abstract  by  ap- 
pellant, an  amended  abstract  by  the  appellee,  and  an 
amended  abstract  by  the  appellant,  and  a  partial  certifica- 
tion of  the  record.  Each  party  seems  afraid  to  be  frank, 
with  the  result  that  the  record  is  made  as  confusing  to  us 
as  indirection  can  make  it.  The  appellant  sets  forth  a  full 
certified  copy  of  the  calendar  entries  of  the  trial  court. 
These  show  that  the  trial  was  concluded  on  October  28th, 
and  the  decision  was  announced  on  November  3d.  The 
calendar  entry  made  on  November  3d  was  as  follows: 
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"Court  finds  for  the  plaintiflf,  Mary  Hess^  and  that  she 
was  the  lawful  wife  of  J.  O.  Hess,  and  is  his  widow  (see 
decree),  to  all  of  which  defendant  administrator  excepts." 

This  calendar  entry  was  copied  into  the  district  court 
record  by  the  clerk.  This  is  the  record  upon  which  the  ap- 
pellant relies  as  being  the  final  judgment ;  whereas,  the  ap- 
pellee relies  upon  an  enrolled  decree,  which  was  filed  later, 
on  November  10th,  and  duly  spread  upon  the  records  of  the 
court.  This  appears  to  be  the  net  result  of  the  conflict  in 
the  abstracts  of  the  parties. 

Doubtless,  a  calendar  entry,  spread  upon  the  district 
court  records,  may  be  sufficient  as  a  final  judgment.  But 
it  is  not  necessarily  such,  nor  does  it  terminate  the  jurisdic- 
tion ot  the  court  to  cause  to  be  entered  a  more  extended  and 
enrolled  decree  as  the  final  judgment.  In  this  case,  the 
calendar  entry  made  parenthetical  reference  to  such  pro- 
posed  decree,  as  being  either  in  existence  or  in  contempla- 
tion. True,  the  enrolled  decree  purported  on  its  face  to 
have  been  made  on  November  3d.  In  this  respect,  it  was  in 
accord  with  the  calendar  entry  as  to  date;  but  it  appears 
that  it  was  not,  in  fact,  filed  with  the  clerk  until  November 
10th,  and  was,  therefore,  not  entered  of  record  prior  to  such 
date.  The  record  of  this  enrolled  decree  was  the  final  judg- 
ment, and  the  defendant  was  entitled  to  file  a  motion  for  a 
new  trial  within  three  days  thereafter.  Such  was  the  view 
of  the  trial  court. 

In  so  considering  the  question,  we  have  treated  the 
case,  as  the  parties  have  done,  as  an  ordinary  suit  at  law. 
As  already  indicated,  it  is,  in  fact,  a  proceeding  in  probate. 

In  holding  that  the  motion  of  the  appellee 
2.  ExBcuTOEs  was    filed   within   three   days,   we   do    not 

AND    ADMINIS-  '^     ' 

trilT^on  appiY-     thereby  imply  that  the  jurisdiction  of  the 
tributio'n.^  ^^^'     probate  court  would  otherwise  have  been 

lost;  nor  are  we  prepared  to  say  that  the 
court  could  not,  upon  its  own  motion  or  otherwise,  have  set 
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aside  or  modified  such  order  of  distribution,  at  any  time  be- 
fore the  distribution  had  been  made.  On  this  question  we 
have  no  occasion  to  pass,  and  are  not  prepared  to  intimate 
.any  opinion  thereon. 

It  is  to  be  noted,  also,  that  the  ground  of  appellee's  mo- 
tion for  a  hew  trial  was  newly  discovered  evidence.  On 
this  ground,  application  for  new  trial  could  have  been  made 

at  any  time  within  one  year.    True,  it  should 
'  pcStion'oniy.^^    ^^  made  by  petition,  rather  than  by  motion. 

But  the  appellee's  motion  contains  suf- 
ficient allegations  to  constitute  a  petition;  and  we  should 
be  slow  to  hold  that  the  trial  court  should  have  ignored  the 
substance  of  the  application,  or  that  it  should  have  been 
wholly  bound  by  the  name  applied  to  the  application.  We 
hold  that  the  trial  court  had  jurisdiction*  to  grant  a  new 
trial. — Afflrmed. 

Pbeston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Job  Kancevich,  Apx>ellant,  v.  Oudahy  Packing  Compant, 

Appellee. 

NEGUOBNOE:     Chiardfl  Which  Prevent  Use  of  Place.    Railings  or 

1  guards  which  would  render  the  place  of  work  useless  may  be 
omitted  without  guilt  of  negligence  in  so  doing,  and  especlally 
when  the  master,  to  the  servant's  knowledge,  furnishes  a  tem- 
porary guard,  which  the  servant,  through  his  own  fault,  fails 
to  put  In  place. 

NEOIJGhBKOE:     Unsuppor^  AUegation.     Negligence  may  not  be 

2  predicated  on  an  order  to  the  servant  to  go  upon  an  unguarded 
platform,  when  there  is  no  evidence  whatever  that  any  such 
order  was  given. 

HCASTEB  AND  SEBVANT:     Necessary  Bemoval  of  Guard.     Negli- 

3  gence  may  not  be  predicated  on  the  act  of  the  master  in  remov- 
ing a  railing  from  a  place  of  work,  when  such  removal,  to  the 
fullest  knowledge  of  the  servant,  was  inevitable,  in  the  process 
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of  the  work.    So  held  where  cars  acted  as  a  railing  at  a  loading 
platform. 

MASTER  AND  SERVANT:    Insufficient  Lights.    Defective  lighte  at 

4  the  servant's  place  of  work  cannot  be  said  to  be  the  proximate 
cause  of  an  injury,  when  the  lights  which  were  furnished  bj 
the  master  as  fully  apprised  the  servant  of  every  condition  sur- 
rounding the  work  as  the  most  perfect  lights  would  have  done. 

MASTER  AND  SERVANT:     Dangers  Unavoidably  Attending  Work. 

5  A  place  of  work  is  not  legally  unsafe  when  the  unsafety  neces- 
sarily and  unavoidably  results  from  the  nature  of  the  work  car- 
ried on.  So  held  as  to  ice  which  accumulated  on  a  platform 
during  the  process  of  loading  ice. 

Appeal   from    Woodhury   District   Court. — W.    G.    Sbabs, 

Judge. 

'-       October  25,  19ia 

Plaintiff  alleges  he  was  injured  by  the  negligence  of 
the  defendant,  without  negligence  on  his  part.  Verdict  is  di- 
rected against  him,  and  he  appeals. — Affirmed. 

P.  H.  Konzen,  for  appellant. 

Sears,  Snyder  d  Boughn,  for  appellee. 

Salinger,  J. — I.  There  is  much  testimony,  as  distin- 
guished from  evidence,  which  has  no  bearing  upon  any  is- 
sue made.     In  the  last  analysis,  the  plaintiff  was  injured 

while  handling  ice  buckets,  by  standing  too 
1.  Negligence  :        dose  to  the  edge  of  an  elevated  platform, 

Kuards    which  "  ^ 

prevent  use  of     ^^j^jj  \^^^  h^ok  towards  such  edge,  and  fall- 

iiig  from  the  platform  to  the  ground.  The 
ice  sui)ply  for  the  employer  of  this  plaintiff  was  taken  away 
in  cars  which,  while  being  loaded,  were  placed  along  the 
edge  of  this  platform.  While  thus  placed,  the  top  of  the 
cars  was  in  such  position  as  virtually  to  form  a  widening 
of  the  platform,  or  a  guard  rail  for  it.  In  other  words,  the 
plaintiff  could  not  have  fallen  as  he  did,  had  such  cars  been 
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present  at  the  time  when  he  fell.  It  is  one  charge  of  neg- 
ligence that  plaintiff  was  not  furnished  a  safe  place  to  work, 
and  that  there  was  a  wanton  disregard  of  his  safety,  be- 
cause the  master  failed  to  provide  a  guard  or  railing  along 
said  edge  of  the  platform, — therefore,  said  platform  was  im- 
properly constructed ;  and  that,  without  such  guard  or  rail- 
ing, there  was  nothing  to  protect  plaintiff  from  slipping  off 
the  side  of  the  platform,  and  falling  to  the  ground  below. 
The  evidence  shows  that  taking  the  ice  away  in  these  cars, 
as  was  done,  was  a  proper  method,  and  the  construction  of 
a  permanent  guard  or  railing  at  this  point  would  practical- 
ly have  made  it  impossible  to  use  the  cars  for  taking  away 
the  ice;  and  that  this  method  of  so  taking  it  away  was  a 
method  employed  to  plaintiff's  full  knowledge.  Moreover, 
the  mere  putting  up  of  a  board  that  was  at  hand,  which 
plaintiff  knew  how  to  put  up,  and  had  seen  put  up  in  the 
past,  even  if  he  had  not  himself  done  so,  would  have  made  as 
effective  a  guard  as  was  needed  for  his  safety.  His  failure 
to  use  this  means  of  self-protection  will  alone  dispose  of  the 
complaint  of  the  absence  of  a  permanent  guard  or  rail.  See 
Hoher  v.  McManus  d  Tucker,  179  Iowa  1206. 

la 
Another  charge  is,  it  was  negligence  to  order  plaintiff 
to  go  on  this  platform  and  work  at  his  usual  work  at  a  time 
when  defendant  knew  all  cars  had  been  moved  away  from 

the  platform.  It  is  possible  this  does  more 
"*  ansupported'ai-    than  plaintiff  intended.    While  it  charges  a 

negligence,  it  indicates  most  clearly  that  he 
was  not  relying  upon  any  rail  or  guard  on  the  edge  of  the 
platform,  but  treated  the  presence  of  the  cars  as  such  guard 
or  raO.  Be  that  as  it  may,  there  is  no  evidence  whatever 
that  anyone  ordered  plaintiff  to  go  upon  the  platform  and 
proceed  to  work,  at  a  time  when  defendant  knew  that  all  the 
cars  had  been  moved  away  from  the  platform.  See  Rook  r. 
Davenport,  R,  7.  rf  N,  W.  R,  Co.,  182  Iowa  227. 

Vol.  184  lA.— (51 
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The  next  charge  is  that  defendant  was  negligent  be- 
cause it  moved  the  cars  away  from  the  platform  at  a  time 
when  plaintiff  was  required  to#work  thereon,  because  his 
3  Master  and        work  required  that  he  stand  within  a  few 
^i^ar7\emovki    "iches  of  tlie  side  of  the  platform,  with  his 
of  guard.  hsLck     turned     thereto,     at    times     when, 

as  defendant  knew,  cars  standing  at  the  platform  were 
likely  to  be  moved  without  the  knowledge  of  the  plain- 
tiff.    We  can   find  no  reason  for  submitting  this  charge 
to  the  jury.     The  cars  could   not   be   well   moved   while 
plaintiff    was    at    his    work,    without    his    knowing    that 
fact.    His  consent  to  work  at  all  w^as  an  express  agreement 
that  the  ice  he  handled  would  be  taken  away  in  the  cars 
that  were  placed  on  the  side  of  this  platform.    It  was  use- 
less to  place  the  cars  there,  if  they  were  not  to  be  taken 
away.     The  real  complaint  at  this  point  seems  to  be  that 
the  cars  were  moved  without  giving  plaintiff  notice  or  warn- 
ing of  such  removal.     There  is  no  duty  to  give  notice  of 
self-evident   things;   to   advise   another  of   what   he  must 
know,  if  he  use  his  senses  and  ordinary  reasoning  power. 
Without  any  notice  or  warning,  this  plaintiff  must  have 
known  well  that  the  cars  would  be  moved  away,  from  time 
to  time.     Indeed,  it  may  be  said  he  could  scarcely  fail  to 
know  that  a  car  present  while  he  was  at  work  was  being 
moved  away, — and  both  his  sight  and  hearing  were  good. 
Of  course,  no  one  had  the  duty  of  advising  him  that,  if  he 
stood  too  close  to  the  edge  of  the  platform,  with  his  back  to- 
wards it,  and  kept  at  work,  and  cars  were  moved  away  be- 
fore others  came  to  take  their  place,  there  existed  an  un- 
protected edge,  from   which  the  slightest  unbalancing  or 
misstep  would  throw  him.    See  Haskell  v,  Kurtz,  181  Iowa 
30.    And  he  was  not  injured  because  a  car  was  taken  away 
without  warning.    None  was  moved  away.    None  was  there, 
and  he  knew  it. 


Oct  1918]  Kancbvich  v.  Cudahy  Packing  Co.  803 

Ic 

The  only  other  charge  is  that  the  platform  was  insuf- 
ficiently lighted,  and  to  such  an  extent  that  plaintiff  was 
nnable  to  see  there  was  no  car  along  the  edge  of  the  plat- 
form.    It  is  true  there  is  testimony  that, 

'  8BK^™TMn-       at  the  time  in  question,  it  was  "dark;"  but, 
g   8.    .^  ^^^  ^.^j^^  ^^  ^^^  ^^^  testimony,  this  was 

manifestly  a  comparative  or  relative  statement.  It  is  the 
undisputed  testimony  that  there  was  light  enough  for  plain- 
tiff to  see  and.  recognize  the  features  of  a  workman  30  feet 
south  and  about  20  feet  below  him ;  and  that,  had  he  looted, 
he  could  have  seen  whether  a  car  was  or  was  not  along  the 
platform ;  and  that,  when  he  came  on  to  work,  he  did  see  no 
car  was  present;  and  that  there  was  sulHcient  light  so  he 
could  see  all  of  his  surroundings  well  enough  to  describe 
them  in  detail.  He  gave  details  as  to  his  surroundings  at  the 
very  time,  which  demonstrates  that,  while  it  may  have  been 
darker  at  this  time  than  it  was  at  other  times,  or  than  it 
would  have  been  if  more  artificial  light  had  been  furnished, 
that  in  no  reasonable  sense  can  it  be  claimed  it  was  so  dark 
as  to  prevent  his  readily  seeing  that  no  car  was  standing 
on  the  edge  of  the  platform — and  he  did  see  there  was  none. 
The  proximate  cause  of  his  injury  was  a  slip  on  ice. 
There  was  no  ice  when  he  went  to  work.  It  came  into 
existence  because  some  ice  would  necessarily  fall  upon  the 

platform  as  plaintiff  worked,  and  because 
^'  SBBTANT  f  dan-     of  his  work.    He  slipped  because  of  ice  that 
Ibij  attending     he  kuew  must  accumulate  because  of  the 
^^^  '  work, — ^work  that  he  had  been  doing  for 

more  than  a  year.  He  was  hurt  because  his  bodily  move- 
ments did  not  take  into  consideration  what  he  knew  to  be 
a  necessary  incident  of  his  work. 

The  defendant  was  not  negligent,  and  the  plaintiff  was. 
The  court  rightly  directed  verdict  against  him. — Affirmed, 

Prkstox,  C.  J.,  Ladi)  and  Evans,  JJ.,  concur. 
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C.  W.  Kbmblb,  Appellant,  v.  Thomas  Lyons,  Appellee. 

E'VIDENOE:     Absence  of  Oroas-Ezamination.     Transcripts   of  the 

1  testimony  of  witnesses  at  a  former  trial  are  non-admissible  on 
a  subsequent  trial,  when,  without  fault  of  the  adverse  party, 
such,  witnesses  were  not  cross-examined  beyond  preliminary 
matters.  So  held  where  a  continuance  (on  motion  of  the  one 
offering  the  transcript)  prevented  a  cross-examination. 

EVIDENCE:     Absence  of  Cross-Examination  as  Grounds  for  Exdu- 

2  slon.  Principle  recognized  that  the  evidence  of  a  witness  on 
direct  examination  must  be  excluded  when,  without  fault  of 
the  adverse  party,  cross-examination  has  been  prevented. 

Appeal  from    Outhrie  District  Court. — J.   H.   Applbgatb, 

Judge. 

October  25,  1918. 

Action  for  damages  for  alienating  the  affections  of 
plaintiff's  wife.  There  was  a  directed  verdict  for  the  de- 
fendant, and  plaintiff  appeals. — Affirmed, 

D.  O.  Baker  and  Weeks  &  Vincenty  for  appellant. 

Milliga/n  d  Moore,  Z,  A.  Church,  and  «/.  W,  Morris,  for 
appellee. 

Evans,  J. — I.  Only  one  question  is  presented  for  our 
consideration  on  this  appeal.  That  involves  the  construction 
of  Section  245-a,  Code  Supplement,  1913.    The  trial  below 

was  had  in  the  February  term,  1917.  At 
'  8ence°of"  cross-  that  time,  plaintiff's  wife  was  deceased. 
examn  o  .  ^^^  plaintiff  offered  in  evidence  a  certified 
transcript  of  certain  testimony  given  by  her  at  a  former 
term  of  the  court.  This  testimony  was  given  on  a  trial  of 
the  same  cause,  which  trial,  however,  was  interrupted  by  a 
continuance  of  the  cause.  Such  continuance  was  granted 
upon  the  application  of  the  plaintiff,  and  while  the  cross- 
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examinaftion  of  plaintiff's  wife,  as  a  witness,  was  pending 
and  uncompleted. 

To  be  more  specific,  the  direct  examination  of  the  wit- 
ness was  had  on  Saturday,  October  21,  1916.  It  was  com- 
pleted only  a  few  minutes  before  adjourning  time.  The 
cross-examination  was  begun.  Only  a  few  preliminary  mat- 
ters had  been  inquired  about,  when  the  court  announced  an 
adjournment  until  Monday  afternoon.  Upon^  the  re-ab- 
sembling  of  the  court,  Monday  afternoon,  the  plaintiff  ap- 
plied for  and  obtained  a  continuance.  The  continuance 
necessarily  terminated  the  examination  of  the  witness.  The 
result  was  that  no  cross-examination  was  had  upon  the  sub- 
stance of  the  testimony  of  the  witness.  The  transcript  of 
the  testimony  offered  in  evidence,  therefore,  by  the  plaintiff 
upon  the  subsequent  trial  contained  nothing  of  substance, 
except  the  direct  testimony  of  the  witness.  Was  it  ad- 
missible? The  trial  court  ruled  that  it  was  not.  The  appel- 
lant concedes,  in  argument,  that  it  was  not  admissible  un- 
der any  general  rule  of  evidence  independent  of  statute.  He 
bases  his  contention  wholly  upon  Section  245-a  of  our 
statutes.  We  shall,  therefore,  confine  our  attention  to  a 
consideration  of  the  statute,  which  is  as  follows : 

"That  the  original  shorthand  notes  of  the  evidence  or 
any  part  thereof  heretofore  or  hereafter  taken  upon  the 
trial  of  any  cause  or  proceeding,  in  any  court  of  record  of 
this  state,  by  the  shorthand  reporter  of  such  court,  or  any 
transcript  thei'eof,  duly  certified  by  such  reporter,  when 
material  and  competent,  shall  be  admissible  in  evidence  on 
any  retrial  of  the  case  or  proceeding  in  which  the  same  were 
taken,  and  for  purposes  of  impeachment  in  any  case,  and 
shall  have  the  same  force  and  effect  as  a  deposition,,  subject 
to  the  same  objections  so  far  as  applicable.  It  shall  be  the 
duty  of  any  such  reporter,  upon  demand  by  any  party  to  any 
cause  or  proceeding,  or  by  the  attorney  of  such  party,  when 
such  shorthand  notes  are  offered  in  evidence,  to  read  the 
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same  before  the  court,  judge,  referee,  or  jury,  or  to  furnish 
to  any  person  when  demanded  a  certified  transcript  of  the 
shorthand  notes  of  the  evidence,  of  any  one  or  more  wit- 
nesses, upon  payment  of  his  fees  therefor.  When  the  re- 
porter taking  such  notes  in  any  case  or  proceeding  in  court 
has  ceased  to  be  the  reporter  of  such  court,  any  transcript 
by  him  made  therefrom,  and  sworn  to  by  him  before  any 
person  authorized  to  administer  an  oath  as  a  full,  true,  and 
complete  transcript  of  the  notes  of  the  testimony  of  the 
witness,  a  transcript  of  whose  testimony  is  demanded,  shall 
have  the  same  force  and  effect  as  though  ^uly  certified  by  the 
reporter  of  said  court.  When  any  exhibit,  record,  or  docu- 
ment is  referred  to  in  such  shorthand  notes  or  transcript 
thereof,  the  identity  of  such  exhibit,  record,  or  document, 
as  the  one  referred  to  by  the  witness,  may  be  proven  either 
by  the  reporter,  or  any  other  jjerson  who  heard  the  evidence 
of  the  witness  given  on  the  stand.  No  portion  of  the  trans- 
cnpt  of  the  shorthand  notes  of  the  evidence  of  any  witness 
shall  be  admissible  as  such  deposition,  unless  it  shall  appear 
from  the  certificate  or  verification  thereof  that  the  whole  of 
the  shorthand  notes  of  the  evidence  of  such  witness,  upon 
the  trial  or  hearing  in  which  the  same  w^as  given,  is  con- 
tained in  such  transcript,  but  the  party  offering  the  same 
shall  not  be  compelled  to  offer  the  whole  of  such  transcript." 
The  appellant  bases  his  argument  upon  two  general 
propositions  : 

(1)  That,  by  the  terms  of  the  statute,  the  transcript 
was  admissible,  even  though  the  examination  was  incom- 
plete, and  even  though  no  opportunity  for  cross-examina- 
tion was  had. 

(2)  That  the  defendant  had  an  opportunity  for  cross- 
examination,  and  that  he  lost  it  through  his  own  fault. 

The  question  of  the  construction  of  similar  statutes  is 
one  which  has  been  frequently  passed  upon  in  other  juris- 
dictions.   It  has  been  quite  uniformly  held  that,  in  order  to 
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render  such  testimony  adiiiiBSiible,  it  must  be  made  to  ap- 
pear that  the  party  against  whom  it  is  offered  had  the  op- 
portunity to  cross-examine.  This  condition  is,  of  course, 
met  by  an  actual  completed  cross-examination,  or  by  waiver 
of  cross-examination.  Rutherford  v,  Qeddes,  4  Wall.  (U.  S.) 
220;  Morley  v.  Cantor,  63  App.  Div.  38  (71  N.  Y.  Supp.  363). 
See,  also,  authorities  collected  In  1  Rice  on  Evidence,  394, 
581,  584.  Not  only  is  such  evidence  inadmissible  in  a  sub- 
sequent trial,  but  it  is  inadmissible  at  the 
^"  wnce^of  «oM-  original  trial.  It  has  beea  held  repeatedly 
as  grounds^for  that,  where  the  cross-examination  of  a  wit- 
ness has  been  prevented  either  by  sudden 
death  or  otherwise  without  fault  of  the  adverse  party,  the 
direct  evidence  already  taken  must  be  excluded,  for  warn 
of  such  cross-examination  or  the  opportunity  thereof.  Sperry 
V.  Moore's  Est,  42  Mich.  353,  361  (4  N.  W.  13)  ;  Pringle  v. 
Pringle,  59  Pa.  St.  281 ;  People  v.  Cole,  43  N.  Y.  508 ;  Kis- 
sam  V.  Forrest,  25  Wend.  (N.  Y.)  651;  Regina  v.  Mitchell, 
17  Cox  Cr.  503.  See,  also,  2  Wigmore  on  Evidence,  page 
1743,  Section  1391. 

We  find  nothing  in  our  statute  which  contravenes  the 
general  principle  underlying  the  admissibility  of  this  kind 
of  evidence.  Indeed,  the  last  sentence  of  the  section  empha- 
sizes the  requirement  that  the  "whole''  of  the  evidence  of 
the  witness  shall  be  included  in  the  transcript,  although  the 
j[)arty  offering  the  same  may  offer  less  than  the  whole.  In 
the  case  before  us,  the  examination  of  the  witness  being  in- 
complete, the  whole  of  her  testimony  could  not  be  included 
in  the  transcript.  If  her  decease  had  occurred  after  Satur- 
day's adjournment,  and  before  the  continuance  on  Monday, 
her  evidence  already  taken  could  have  been  excluded,  upon 
the  motion  of  the  defendant,  for  want  of  the  cross-exam- 
ination. 

TI.  It  is  urged  by  the  appellant,  however,  that  the 
defendant  had  the  opportunity  of  cross-examination,  and 
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that  the  same  was  lost  through  his  own  fault,  in  that  the 
continuance  was  granted  because  of  the  fault  of  the  defend- 
ant.    The  ground  of  the  continuance  granted  to  plaintiff 
was  that  the  defendant  had  filed  an  amendment  to  his  an- 
swer on  October  20th,  and  had  failed  to  notify  the  plain- 
tiff thereof,  and  the  plaintiff  had  only  discovered  the  same 
on  Monday,  October  23d,  and  that  it  tendered  issues  in 
mitigation,  which  the  plaintiff  was  not  ready  to  meet.    The 
plaintiff,  therefore,  moved  to  strike  the  same.    This  motion 
was  overruled,  but  plaintiff's  application  for  a  continuance 
was  granted.    Such  record  discloses  no  fault  on  the  part  of 
the  defendant.    The  trial  court  sustained  his  right  to  file  his 
amendment  of  October  20th.    This  was  prior  to  the  exam- 
ination of  the  witness.    It  is  argued  by  appellant  that  the 
defendant    could    have    completed    his    cross-examination, 
pending  the  consideration  of  the  motion  for  a  continuance; 
or  that  he  could  have  done  so  even  after  the  motion  for  con- 
tinuance was  sustained,  if  he  had  applied  for  leave  to  do  eo. 
To  what  purpose  would  or  could  he  have  insisted  upon  such 
cross-examination  ?    The  argument  simply  assumes  that  the 
defendant  ought  to  have  known  that  the  witness  would  or 
might  die  before  a  subsequent  trial,  and  that  he  must,  there- 
fore, cross-examine  her  at  his  peril,  or  be  deemed  to  have 
waived  the  cross-examination.  We  think  the  argument  with- 
out merit  at  this  point.    The  continuance  of  the  case  ter- 
minated the  trial.    The  defendant  had  no  present  right  tq 
proceed  with  his  cross-examination  at  that  time.    We  reach 
the  conclusion  that  the  trial  court  ruled  properly,  and  its 
judgment  is — Affirmed. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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William  Millknkamp,  Appellee,  v.  C.  B.  Willenburg  et  al., 

Appellants. 

BBOKEBS:     Becoyery  of  Fraud-Induced  Commission.    Evidence  re- 

1  viewed,  and  held  sufficient  to  supp<}rt  a  Judgment  against  an 
agent  for  the  return  of  commissions  paid  by  reason  of  the  fraud 
of  said  agent. 

PBINCIPAIi  AND  AGENT:     Imputing  Agent's  Knowledge  to  Prin- 

2  dpaL  An  agent's  knowledge  is  not  Imputed  to  the  principal,  in 
controversies  between  the  principal  and  his  said  agent. 

Appeal  from  Plymouth  District  Court. — W.  D.  Boies, 

Jndge. 

October  25,  1918. 

Action  to  recover  commissions  paid  on  sale  of  real  es- 
tate, on  the  ground  of  fraud  and  collusion  on  the  part  of  the 
defendants,  as  agents  of  the  plaintiff.  The  answer  was,  in 
effect,  a  general  denial.  There  was  a  verdict  for  the  plain- 
tiff. Prom  a  judgment  thereon,  the  defendants  have  ap- 
pealed.— Affirmed. 

Kass  Bros,  d  Siet'erSy  for  appellants. 

Nelson  Miller,  for  appellee. 

Evans,  J. — The  fact  contention  of  the  plaintiff  is  that  he 
employed  the  defendants,  C.  B.  Willenburg  and  Fred 
Eichom,  as  his  agents,  to  purchase  for  him  a  certain  farm, 

1  bbokebs-  re-  ^^^  ^^  ^^^"^  ^"*^  ®^^^  purchase  a  certain 
f?IS?indLed  "mortgage  for  about  ?30,000,  held  by  the 
commiMion.  plaintiff.  A  commission  of  f  500  was  agreed 
upon,  and  later  paid.  Thereafter,  the  plaintiff  learned  that 
the  seller  of  the  farm  had  paid  a  commission  to  one  or  both 
of  the  defendants,  and  that  the  amount  of  this  commission 
had  been  added  to  the  net  price  of  the  farm  demanded  by 
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the  seller,  and  that  such  fact  was  fraudulently  concealed 
from  the  plaintiff  by  both  of  the  defendants. 

The  fact  contention  of  the  defendants  is  that  C.  B.  Wil- 
lenburg  represented  Ludwig,  the  seller  of  the  farm,  and  the 
defendant  Eichom  represented  the  plaintiff,  as  the  proposed 
purchaser,  and  that  neither  of  them  had  any  interest  in  the 
commission  of  the  other.  Both  sides  take. the  ground  that 
Eichom  was  an  agent  of  the  plaintiff.  The  defendants  deny 
that  Willenburg  was  such.  The  grounds  laid  by  appellants 
for  a  reversal  all  rest  upon  the  general  proposition  that 
there  was  no  evidence  of  conspiracy,  and  that  there  was  no 
evidence  of  the  employment  of  Willenburg  by  the  plaintiff 
as  an  agent.  Indeed,  the  basic  proposition  upon  which  all 
the  grounds  of  reversal  rest,  is  that  Willenburg  was  never 
employed  as  agent  of  the  plaintiff,  and  never  assumed  to 
act  as  such;  but  that  he  acted  openly,  aud  with  knowledge 
of  the  plaintiff,  as  agent  for  the  seller.  If  this  is  the  undis- 
puted state  of  the  evidence,  then,  cleiirly,  the  verdict  should 
not  stand. 

I.  The  plaintiff  testified  directly  that  he  did  employ 
C.  B.  Willenburg  to  assist  in  disposing  of  his  $30,000 
mortgage,  and,  to  that  end,  in  the  purchase  of  the  Ludwig 
farm.  This  was  denied  by  Willenburg  and  by  Eichorn. 
While  the  terms  of  the  employment,  as  related  by  the  plain- 
tiff, are  somewhat  indefinite,  they  were  quite  sufficient  to 
create  the  relation  of  principal  and  agent.  The  circum- 
stances attending  the  transaction  strongly  corroborate  the 
claim  of  the  plaintiff  in  that  regard.  Willenburg  had  acted 
as  agent  for  the  plaintiff  in  the  sale  of  his  farm  at  a  prior 
time.  It  was  pursuant  to  such  sale  that  the  plaintiff  got 
the  f30,000  mortgage.  The  plaintiff  lived  at  Remsen.  Wil- 
lenburg lived  at  New  Ilampton,  but  had  previously  reside<l 
at  Kemsen.  His  brother,  Henry  Willenburg,  was  the  part- 
ner of  Eichorn  in  the  real  estate  business,  under  the  name 
of  Willenburg  &  Eichorn.     Another  bi'other,  Louis,  was  a 
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brother-in-law  of  Eichorn\s,  and  was  his  partner  in  the  liv- 
ery business.    The  plaintiff  had  himself  first  conceived  the 
idea  of  buying  the  farm  of  Ludwig  and  turning  in  the 
mortgage  on  the  purchase.    Lud'wig  was  his  nephew  by  mar- 
riage.   He  first  consulted  Eichom,  without  any  definite  em- 
ployment.   A  few  days  later,  C.  B.  Willenburg  appeared. in 
the  town,  and,  upon  the  call  of  Eichom,  the  plaintiff  came 
into  a  conference  with  Willenburg,  and  disclosed  to  him  his 
wishes.    Willenburg  asked  the  plaintiff  what  commission  he 
would  pay,  to  which  the  plaintiff  replied  that  he  would  pay 
|500.    Willenburg  appeared  to  take  the  leadership  in  bring- 
ing about  the  disposal  of  the  mortgage.     His  conference 
with  the  plaintiff  took  the  confidential  form.     When  the 
transaction  was  closed,  Willenburg  drew  a  note  for  f 500, 
and  presented  it  to  the  plaintiff  for  his  signature.     The 
signed  note  was  by  him  handed  to  Eichorn.    The  fact  ap- 
pears to  be  that,  at  the  time  of  the  first  conference  between 
plaintiff  and  Willenburg,  Willenburg  had  just  come  from 
the  home  of  Ludwig,  where  he  had  obtained  a  contract  for 
the  sale  of  the  farm.    This  contract  provided  that  Ludwig 
would  accept  on  the  purchase  price  the  Millenkamp  mort- 
gage.   His  actions  in  that  regard  had  been  induced  by  in- 
formation communicated  to  him  by  Eichom.    According  to 
the  plaintiff'^s  testimony,  the  fact  that  Willenburg  had  such 
an    agency  was  not  only  concealed  from  him,   but  both 
Eichom  and  Willenburg  informed  him  that  Ludwig  was  re- 
fusing to  list  his  land.    Some  stress  is  laid,  in  appellants' 
argument,  upon  a  certain  admission  in  the  testimony  of  the 
plaintiff  whereby  he  testified  that,  when  he  signed  the  f500 
note  and  delivered  it  to  Willenburg,  Willenburg  handed  it 
to  Eichom,  and  said  to  the  plaintiff,  in  substance :    "I  have 
no  interest  in  this.    I  am  doing  it  to  help  the  boys."    The 
argument  is  that  the  plaintiff,  by  his  own  admission,  knew 
that  the  defendant  Willenburg  was  not  representing  him  as 
agent.    Such  is  not  the  effect  of  the  plaintiff's  testimony. 
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Even  though  it  were  true  that  Willenburg  was  giving  all  the 
commission  to  Eichom,  or  to  Willenburg  &  Eichom,  this 
would  not  contradict  his  acts  of  agency  already  done.  Fur- 
thermore,  the  circumstance  thus  brought  forth  has  consider- 
able significance.  Why  should  Willenburg  inform  the  plain- 
tiff that  he  had  no  interest  in  the  commission^  unless  he  re- 
garded the  plaintiff  as  believing  otherwise?  The  informa- 
tion thus  given  at  this  stage  was  valuable  only  to  Willen- 
burg himself,  as  a  defense  against  a  possible  complaint.  It 
was  worth  nothing  to  the  plaintiff.  The  wrong,  if  any,  per- 
petrated upon  him,  was  already  done.  The  information, 
coming  later,  might  have  quickened  his  inquiry;  but 
suspicion  was  allayed  by  the  color  of  generosity  towards 
his  co-agents  assumed  by  Willenburg.  We  think  it  clear 
that  the  evidence  was  sufficient  to  go  to  the  jury  on  the 
proposition  that  the  defendant  Willenburg  did  aasume  to 
act  as  the  agent  of  the  plaintiff.  This  being  so,  the  finding 
of  collusion  between  Willenburg  and  Eichom  was  unavoid- 
able. Eichom  knew  the  deception  that  was  being  practised 
upon  his  principal,  and  concealed  it.  He  and  Willenburg 
acted  together  in  perfect  harmony,  andi  with  a  manifest  un- 
derstanding of  each  other.  He  knew  that  the  price  repre- 
sented to  the  plaintift*  was  f  5  per  acre  higher  than  the  net 
price  made  by  Ludwig. 

It  is  argued,  with  apparent  sincerity,  that  the  plaintiff, 
as  principal,  was  charged  with  a  knowledge  of  all  that 
Eichorn,   his  agent,   knew;   and   that,   therefore,  he  was 

charged  with  the  knowledge  of  the  decep- 

*J      ^^RINCIPATj     AND 

"'  AOBNT :  imput-     tion  of  which  he  complains.     It  is  enou^ 
knowudge^to       to  sav  that  the  rule  which  constructively 

charges  the  principal  with  the  knowledge  of 
his  agent  does  not  operate  in  favor  of  the  agent,  nor  in 
favor  of  those  who  join  the  agent  in  perpetrating  a  wrong 
upon  the  principal.    The  conclusion  we  thus  reach  as  to  the 
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state  of  the  record  is  decisive  of  each  point  relied  on  for  re- 
versal.   The  judgment  below  is,  therefore, — Affirmed, 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Ketchum    &   Gaston    Company,    Appellee,   v.    Fitzobrai^ 
Harness  &  Buggy  Company  et  al.,  Appellants. 

SALES:     Befusiug  Goods  Because  of  Delayed  Delivery.     A  sale  in 

1  which  title  has  passed  to  the  buyer  by  reason  of  delivery  to  a 
carrier,  in  accordance  with  the  or^ders  of  the  buyer,  is  in  no 
wise  defeated  by  subsequent  delay  on  the  part  of  the  carrier  in 
delivering  the  property,  unless  the  seller  is  in  some  manner  re- 
sponsihle  <for  such  delay.  Failure  of  the  seller  to  forward  a  bill 
of  lading,  and  shipping  over  one  of  two  permissible  routes,  are 
not  sufficient  to  show  such  responsibility,  unless  such  acts  are 
shown  to  have  been  the  proximate  cause  of  the  delay. 

SALES:    Boating  the  Ooods.    He    who  unqualifiedly  orders  goods. 

2  without  designation  of  route,  impliedly  authorizes  the  seller  to 
choose  any  reasonable  route. 

Appeal  from  Lyon  District  Court. — ^W,  D.  Boibs,  Judge. 

OCTOBBB  25;  1918. 

Action  to  recover  the  purchase  price  of  six  sleds  re- 
sulted in  judgment  as  prayed.  The  defendant  appeals. — 
Affirmed. 

Simon  Fisher  and  L.  A.  Riter,  for  appellants. 

W.  H.  White,  for  appellee. 

Ladd,  J. — The  defendant,  then  engaged  in  business  at 
Rock  Rapids,  caused  to  be  transmitted  to  plaintiff,  on 
February  10,  1916,  the  following  telegram : 

"Have  you  any  bobsleds  on  hand?    If 

i>  SALES  •    rcius* 

ing  goods  be-      ^^^  g^n^  g(x  at  once.    Bush  if  have  got  them. 

cause  of  de-  '  ® 

layed  delivery.       ^-j^g  ^^  q^,,  expense." 

The  tel^ram  was  delivered  at  1:53  o'clock  P.  M. 
of  the  same  day,   and  the  sleds   delivered  to  the  Min- 
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neapolis  &  St.  Louis  Railway  Company  before  5  o'clock  in 
the  afternoon,  and  billed  over  that  road  by  the  way  of  Ab- 
bot Crossing,  via  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way, to  defendant.  A  telegram  reached  the  consignee,  the 
same  evening,  advising  it  of  the  shipment.  The  sleds  did 
not  reach  Rock  Rapids  until  February  19th,  at  which  time 
the  snow  had  disappeared;  and,  as  defendant's  customers 
refused  to  take  the  sleds,  the  firm  declined  to  accept  them 
from  the  railway  company. 

The  defendant  answered  that  the  sleds  were  to  be  im- 
mediately delivered,  and  that  there  was  such  delay  as  to 
justify  refusal  to  accept  them ;  and,  by  way  of  counterclaim 
in  the  first  count,  pleaded  that  the  sleds  had  been  shipped 
over  a  wrong  and  improper  route,  and  that,  because  of  this, 
and  because  of  not  transmitting  the  bill  of  lading,  the  trans- 
portation was  delayed,  when,  but  for  plaintiff's  negligence 
therein,  they  would  have  promptly  reached  the  consignee. 

In  the  second  count  of  the  counterclaim,  the  defendant 
pleaded  that,  customarily,  a  bill  of  lading  is  transmitted  to 
the  consignee  at  the  same  time  merchandise  is  delivered 
to  the  common  carrier;  that  plaintiff  failed  to  furnish  de- 
fendant a  bill  of  lading,  and  not  having  this,  defendant  was 
unable  to  trace  the  goods ;  and  because  of  this  and  the  im- 
proper shipping,  the  transportation  was  unreasonably  de- 
layed :  and  the  prayer  was  to  be  relieved  from  payment  of 
the  purchase  price,  and  allowed  ?6  per  sled  as  damages  on 
the  counterclaim,  which  defendant  would  have  realized  as 
profits. 

Delivery  of  the  sleds  to  the  carrier  in  response  to  the 
telegraphic  order  passed  title  to  defendant,  subject  only  to 
the  right  of  stoppage  in  transitu;  and,  as  the  order  was 

silent  as  to  route  by  which  shipment  was  to 
^'  uf^lhe  "^^ods      ^^  made,  selection   thereof  was  impliedly 

left   to    the   seller.     Leggett   d  Meyer    T. 
Co.     V.     ColUeTy     Robertson     d     Hambleton,     89     Iowa 
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144.    The  delay  in  transportation,  then,  was  in  the  carriage 
of  defendant's  goods ;  and  the  only  other  inquiry  is  whether 
this  was  consequent  upon  any  negligence  on  the  part  of  the 
seller.    Conceding  that,  customarily,  the  bill  of  lading  is  for- 
warded to  the  purchaser  upon  the  shipment  of  goods,  the 
omission  so  to  do  could  have  worked  no  injury  to  defend- 
ant.   The  firm  w^s  advised  by  telegram,  on  the  day  of  de- 
livery to  the  carrier  of  this  shipment;  and  as  this  was  to 
the  purchaser,  possession  of  such  bill  was  not  necessary,  in 
order  to  obtain  the  goods.     But  it  is  said  that  possession 
thereof  was  essential  to  tracing  the  whereabouts  of  the 
goods  and  procuring  them  to  be  forwarded.     They  must 
have  been  shipped  by  the  route  mentioned,  or  via  Ackley  and 
then  over  the  Illinois  Central  Railroad;  and  by  mere  in- 
quiry, defendant  could  have  ascertained  by  which  route 
the  sleds  had  been  shipped,  and  had  them  followed  up  by  a 
tracer  accordingly.    The  mere  absence  of  a  bill  of  lading  did 
not  prevent  tracing  the  goods.    For  all  that  appears,  there 
was  no  delay  owing  to  routing  by  way  of  Abbot  Crossing. 
Moreover,  on  the  day  the  sleds  should  have  reached  Rock 
Rapids,  if  carried  on  schedule  time,  defendant  telegraphed 
plaintiff  that  they  had  not  arrived;  in  response  to  which, 
plaintiff  promised  to  start  a  tracer.    Whether  this  was  done, 
does  not  appear.     At  any  rate,  the  absence  of  the  bill  of 
lading  furnished  defendant  no  excuse  for  not  taking  all 
necessary  precaution  to  procure  the  prompt  transportation 
of  the  goods,  and  failure  to  forward  same  ought  not  to  be 
adjudged  the  proximate  cause  of  the  delay.    Nor  does  it  ap- 
pear that  such  delay  was  occasioned  by  shipment  over  one 
route  instead  of  the  other.     Verdict  was  rightly  directed, 
and  the  judgment  is — Affirmed. 

Preston,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 
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MoLYNBux  &  Mahbr,  Appellee,  v.  Charles  Julius, 

Appellant. 

PLEADING:      Presumptionfl    Keed   No    Supporting    Allegation.     A 

1  pleading  which  alleges  facts  from  which  a  presumption  of  fact 
arises,  need  not  be  aided  by  further  allegations  of  fact  showing 
that  the  presumption  is  true. 

PRINCIPLE  AjPPLIED:  It  was  alleged  that,  at  defendant's 
request,  plaintiff  vaccinated  defendant's  hogs  with  hog  cholera 
serum,  and  recovery  was  prayed  for  the  value  of  the  serum 
used  and  for  the  services  rendered.  Defendant  moved  that  plain- 
tiff be  required  to  state  of  whom  he  (plaintiff)  had  obtained 
the  sei'um,  and  whether  it  was  of  the  lawful  degree  of  potency. 
The  statute  required  the  director  of  the  state  laboratory  to  es- 
tablish the  degree  of  potency  of  all  hog  cholera  serum,  and  pro- 
hibited the  sale  or  use  of  any  serum  except  under  specified  con- 
ditions and  regulations.  Held,  the  pleading  raised  the  presump- 
tion that  the  serum  used  was  lawfully  purchased,  and  was  of 
the  established   degree  of  potency,   and  that   the  motion   was 

properly  overruled. 
j 
CX>NTXNTXANCE:     Opportunity  to  Prove  Immaterial  Matter.    A  con- 

2  tinuance  in  order  to  enable  movent  to  prove  an  alleged  fraudu- 
lent representation  is  properly  denied  when  the  pleadings  re- 
veal the  fact  that  movent  did  not  rely  on  said  representation. 

OONTINUANOE:     Assignment  for  Trial  Before  Issue.    Assigning  a 

3  cause  for  trial  prior  to  Joinder  of  issue  is  not  ground  for  a  con- 
tinuance, especially  when  issue  was  properly  Joined  prior  to  the 
day  of  actual  trial. 

TBIAL:     Excluding  Indefinite  Question.     One  may  not  complain  of 

4  the  exclusion,  on  cross-examination,  ot  a  question  which  calls 
for  the  best  evidence  of  a  paper,  when  the  question  was  not 
proper  cross-examination,  and  when  nothing  appears  as  to  the 
contents  of  the  paper,  had  it  been  received. 

Appeal  from  Cherokee  Distrwt  Court, — William  Hutchin- 
son, Judge. 

October  25,  1918. 

Action  to  recover  for  services  and  serum  used  in  the 
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treatment  of  hogs  for  cholera  resulted  in  verdict  and  judg- 
ment for  plaintiff.    The  defendant  appeals. — Affirmed. 

G.  M,  Oillette  and  McCulla  d  McCulla,  for  appellant. 

Molyneux  d  Maker,  for  appellee. 

Ladd,  J. — I.  The  defendant  had  hogs  in  the  stockyards 
at  Cherokee,  which  he  had  shipped  from  outside  of  the  state, 
and  had  arranged  to  sell  them  at  auction  about  the  6th  of 

November,  1915.    These. hogs  were  required 

^'  fumptions  n/ed    *^  ^^  quarantined;  and,  as  plaintiff  alleged, 

!ue|2tfo^r*°^      defendant  concluded  to  have  them  treated 

for  hog  cholera,  if  purchasers  so  desired, 
and  entered  into  an  oral  agreement  with  plaintiff's  assignor, 
W.  H.  Horn,  so  to  do,  and  to  explain  to  prospective  pur- 
chasers the  method  of  treating  them,  the  result,  and  the  ab- 
sence of  danger  therein.  Plaintiff  further  alleges  that,  in 
pursuance  of  such  agreement,  Horn  vaccinated  hogs  pur- 
chased by  different  purchasers,  and  that  services  so  per- 
formed, to'gether  with  the  serum  furnished,  were  of  the  rea- 
sonable value  of  f  148.40. 

The  defendant  moved  that  the  petition  be  made  more 
specific,  in  that  plaintiff  be  required  to  state  whether  the 
serum  furnished  to  defendant  herein  was  obtained  from  the 
laboratory  at  Ames,  and,  if  not,  from  whom  he  obtained  . 
same,  and  whether  it  was  of  the  standard  degree  of  potency. 
This  motion  was  overruled,  and  rightly  so.  Section  2538-w 
of  the  Supplemental  Supplement  to  the  Code,  1915,  directs 
the  establishment  of  a  laboratory  for  the  manufacture  of 
hog  cholera  serum  at  Ames,  and  the  appointment  of  a 
director  of  such  laboratory.  The  section  following  (Section 
2538-wl)  declares  that: 

"The  director  of  said  laboratory  shall,  on  application, 
furnish  said  serum  to  any  practicing  veterinarian  or  any 
person  within  the  state  of  Iowa,  *  *  *  at  the  approxi- 
mate cost  of  manufacture." 

Vol.  184  lA.— 52 
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Section  2538-w3  of  said  Supplemental  Supplement  re- 
quires the  director  "to  establish  and  declare  the  standard 
degree  of  potency  of  hog  cholera  serum  for  successfully 
treating,  curbing  and  controlling  hog  cholera  or  swine 
l)lague,"  and,  either  by  himself  or  through  others,  to  in- 
spect commercial  serum  plants  and  distributing  agencies; 
and  empowers  him,  upon  the  furnishing  by  an  applicant  of 
a  bond  of  ^1,000,  to  issue  to  any  person,  firm,  company,  or 
corporation,  a  permit  to  sell  serum  within  the  state,  he 
furnishing  to  said  applicant  "a  statement  showing  the 
standard  or  degree  of  potency  of  hog  cholera  serum  as 
established  by  said  director;'*  and  prohibits  the  sale  of  any 
serum  below  the  standard  test  of  potency,  as  established 
by  said  director.  Also,  a  permit  may  be  granted  a  dis- 
tributing agency  for  the  distribution  of  serum  or  virus. 

Section  2538-w5  prohibits  any  parties  named  above 
from  distributing  or  selling  "any  poi-tion  bf  virulent  blood 
or  virus  from  cholera  infected  hogs  except  ♦  ♦  ♦  hold- 
ers of  permits  to  use  the  same.  ♦  ♦  •  And  no  person 
shall  use  any  portion  of  virulent  blood  or  virus  from 
cholera  infected  hogs  unless  he  has  received  special  instruc- 
tion in  reference  to  such  use  of  such  virulent  blood  or  virus 
which  is  satisfactory  to  the  director  of  said  laboratory  and 
said  director  has  issued  a  permit  to  such  person,  and  such 
permit  shall  be  cancelled  by  said  director  for  cause  which 
said  director  may  deem  sufficient;  provided,  that  these  re- 
strictions shall  not  apply  to  official  work  of,  first,  veterin- 
ary members  of  the  Animal  Health  Commission  or,  second 
representatives  of  the  United  States  Bureau  of  Animal  In- 
dustry; but  all  virulent  blood  or  virus  used  by  such  pei*sona 
shall  be  reported  to  the  director  of  the  serum  laboratory'  in 
such  manner  as  he  may  require.'' 

It  is  apparent  from  these  statutes  that  no  serum  or 
virus  for  the  cure  of  hog  cholera  may  lawfully  be  on  the 
market,  unless  the  same  complies,  in  respect  to  potency  and 
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othen^ase,  with  the  tests  established  by  the  director  of  the 
laboratory  at  Ames;  and  presumptively,  the  article  fur- 
nished by  the  plaintiff  was  of  that  character,  and  it  was 
unnecessary  to  describe  it  otherwise  than  as  the  term  is 
made  use  of  in  the  statutes.  For  this  reason,  the  ruling 
denying  the  motion  for  more  specific  statement  has  our  ap- 
proval. If  the  serum  were  defective,  this  was  a  matter  of 
defense;  but  presumably  none  other  was  on  the  market  or 
used.    There  was  no  error  in  overruling  the  motion. 

II.  The  answer  put  in  issue  the  allegations  of  the 
petition,  and  pleaded  aflfirmatively  that  Horn  represented 
to  the  defendant  that  he  was  assistant  state  veterinarian; 

that  he  had  orders  to  vaccinate  the  hogs, 

2.  Continuance:       and  SO  did,  and  not  in  pursuance  of  a  con- 
opportunity  to  '  ^ 

ferial  ^miSter       tTSict  with  defendant ;  that  plaintiff  was  not 

an  assistant  state  veterinarian,  and  acted 
without  authority  therein,  but  so  represented  to  deceive  de- 
fendant  and  induce  him  to  allow  said  hogs  to  be  vaccinated ; 
that  defendant  never  consented  to  said  vaccination;  and 
that  this  was  done  against  his  will.    One  of  the  grounds  of 
defendant's  motion  for  continuance  was  that  the  testimony 
of  the  state  veterinarian  might  be  taken,  to  show  that  Horn 
was  not  an  assistant  to  said  officer.    The  motion  was  over- 
ruled, and  there  was  no  error  in  so  doing.    No  fraud  wa& 
perpetrated;  for  the  answer  avers  that  the  alleged  repre- 
sentation did  not  induce  defendant  to  consent  to  the  vac- 
cination by  Horn,  as  assistant  to  the  state  veterinarian,  an^ 
if  Horn  vaccinated  in  manner  alleged,  tlie  work  was  not 
done  in  pursuance  of  the  alleged  contract;  and  this  would 
be  a  complete  defense,  regardless  of  whether  he  was  assist- 
ant state  veterinarian  or  not.    Moreover,  Horn  testified  that 
he  had  not  been  appointed  to  that  position,  and,  in  any 
event,  there  could  have  been  no  prejudice  in  not  having  pro- 
cured the  state  veterinarian's  testimony. 

III.  One  of  the  grounds  for  continuance  was  that  the 
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cause  was  assigned  for  trial  prior  to  issue's  being  joined. 
Issue  was  joined,  however,  before  the  cause  was  reached  for 

trial.     No  prejudice  appears,  and  the  com- 

3.    CONTINCAKCB  :  r        ^  rtr  7 

assignment  for     plaint   Is  Utterly  without   merit.     Section 

trial  before  is-       '  •^ 

«"e-  3659  of  the  Code  does  not  exact  that  an 

answer  shall  be  on  file  when  the  day  of  trial  is  determined. 
Nor  would  such  a  requirement  be  practicable  in  the  smaller 
counties  of  the  state,  where  terms  are  of  but  a  few  days' 
duration.  The  matter  of  assigning  causes  for  trial  is  al- 
most, if  not  entirely,  a  matter  of  discretion;  for  the  trial 
courts  necessarily  time  the  work  to  be  done  in  view  of  the 
condition  of  the  dockets,  the  period  within  which  the  busi- 
ness at  hand  must  be  disposed  of,  and  other  exigencies  exist- 
ing or  which  may  arise.  See  Slocum  v.  Brown,  105  Iowa 
209;  Stewart  t\  Oorham,  t22  Iowa  669.  Nothing  is  to  be 
found  in  Smith  v.  Redmond,  141  Iowa  105,  to  the  contrary, 
except  the  syllabus  prepared  by  the  reporter.  No  abuse  of 
discretion  appears. 

IV.    The  witness  W.  H.  Horn  stated : 

'TTou  do  not  have  to  have  a  permit  for  the  use  of  semm. 
I  had  one,  but  it  is  not  necessary  for  the  use  of  serum.    Q. 

Do  you  pay  a  fee  to  the  state  for  the  pur- 

4.  Trial:  exciud-     pose  of  administering  serum?    A.  Yes,  sir. 

iuestion!^"***       (Objected    to    as    incompetent,    irrelevant, 

and  immaterial.  Court:  It  is  not  im- 
material. Sustained.)  Q.  Have  you  a  permit?  (Same  ob- 
jections. Same  rjiling.)  Q.  Did  you  have  a  permit  at  that 
time?  A.  Yes,  sir.  Q.  Have  you  the  permit  you  had  at  that 
time?  A.  Yes,  sir.  Q.  Will  you  produce  it?  (Objected 
to  as  incompetent,  irrelevant,  and  immaterial.  Oonrt: 
Sustained.)"    This  ruling  is  assigned  as  error. 

It  will  be  observed  from  Section  2538-w5,  quoted  above, 
that  there  are  two  prerequisites  to  the  use  of  virulent  blood 
or  virus  by  any  person.  The  first  of  these  is  that  he  shall 
have  received  special  instruction  in  reference  to  the  use 
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thereof,  and  the  second,  that  the  director  shall  have  issued 
to  such  person  a  permit  to  use  it.  The  language  employed 
excludes  all  exceptions,  and  there  is  no  room  for  the  con- 
tention that  a  licensed  veterinarian,  in  the  practice  of  his 
profession,  is  relieved  from  first  obtaining  such  permit,  be- 
fore making  use  of  the  serum.  But  the  evidence  that  Horn 
hdd  such  permit  was  received  without  objection,  and  there 
was  no  motion  to  exclude  the  evidence  from  the  record.  It 
may  be  that  the  best  evidence  was  not  adduced,  but  that 
point  was  not  raised.  The  court  may  have  erred  in  not 
requiring  Horn  to  produce  the  permit;  but,  as  defendant 
had  drawn  out  the  testimony  that  he  had  actually  had  a 
permit,  not  in  cross-examination  of  anything  adduced  in 
the  evidence  in  chief,  he  is  not  in  a  situation  to  complain 
of  the  error  in  the  refusal  to  permit  the  confirmation  of 
such  evidence  by  the  production  of  the  permit.  What  it 
was,  save  as  described  in  the  statute,  does  not  appear;  and 
therefore,  omission  to  require  its  production  cannot  be  said 
to  have  been  prejudicial.  See  Americdfi  Exp.  Co.  v.  Des 
Moines  Nat.  Banky  177  Iowa  478,  and  cases  cited  in  opin- 
ion and  dissent. 

What  we  have  said  disposes  of  all  questions  argued, 
and  the  judgment  is — Affirmed. 

Prbston,  G.  J.,  Evans  and  Saungbr,  JJ.,  concur. 


J.  H.  MuNN,  Appellee,  v.  Hbney  Holst,  Appellant. 

WATERS  AND  WATEB0OUBSE8:     Injimction.    Injunction  will  lie 
to  prevent  a  substantial  obstruction  of  the  natural  flow. 

Appeal  from  Scott  District  Court. — ^William  Thbophilus, 

Judge. 

Ocax)BER  25,  1918. 
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Suit  in  equity  to  enjoin  the  defendant  from  maintain- 
ing a  dike  or  levee.  This  dike  obstructed  the  flow  of  water 
from  plaintiff's  land.  Upon  trial  had,  there  was  a  decree 
for  the  plaintiff.    The  defendant  has  appealed. — Affirmed. 

Carroll  Bros,,  for  appellant. 
Ruymann  A  Ruymann,  for  appellee. 

Evans,    J. — Plaintiff    and    defendant    own    adjoining 
farms.     The  partition  line  between  them  runs  north  and 
south,  the  plaintiffi's  farm  lying  to  the  west  and  the  de- 
fendant's to  the  east.    This  partition  line  is  traversed  by  a 
swale,  or  natural  watercourse.    The  flow  of  the  water  upon 
this  laud  is  northeasterly  and  northerly.    Near  this  line, 
the  surface  elevation  of  defendant's  land  is  somewhat  lower 
than  that  of  the  plaintiff.    This  is  particularly  so  as  to  a 
pond  which  lies  partly  on  both  sides  of  the  line,  but  mostly 
upon  the  east  side  thereof.     In  1915,  the  defendant  con- 
structed a  ditch  upon  the  partition  line,  which  was  cal- 
culated to  carry  the  water  northward  approximately  along 
its  natural  course.    Under  ordinary  conditions  of  rainfall, 
this  is  the  effect  of  the  ditch  thus  constructed,  although  the 
current  of  the  stream  is  very  slow,  because  of  the  nearly 
level  character  of  the  natural  surface.    In  connection  with 
the  construction  of  said  ditch,  the  defendant  used  the  dirt 
for  the  construction  of  a  levee  on  the  east  side  of  the  ditch. 
This  levee  was  made  2  or  3  feet  in  height,  and  extended  for 
a  distance  of  about  40  rods.    The  general  contention  of  the 
defendant  is  that  the  ditch  thus  dug  by  him  was  effective 
in  taking  off  the  water,  aiid  was  thereby  such  a  benefit  to 
the  plaintiff  as  to  preclude  him  from  complaining  of  the 
levee.    The  real  purpose  of  the  levee  is  to  prevent  overflow 
upon  the  defendant's  lower  land,  as  a  result  of  unusual 
rainfall  and  freshets.    Defendant's  controlling  idea  is  that, 
under  such  circumstances,  the  presence  of  his  levee  will 
force  the  water  through  the  ditch,  and  thereby  accomplish 
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its  discharge  down  the  course.  The  trouble  with  the  idea 
is  that  the  levee,  which  is  effective  to  hold  back  the  overflow 
from  the  defendant's  land,  necessarily  holds  it  back  upon 
the  plaintiff's  land.  In  so  far  as  the  capacity  of  the  ditch 
is  suflBcient  to  carry  oft'  the  flow  of  water,  both  parties  are 
entitled  to  the  benefit  of  it.  But  the  defendant  is  not  en- 
titled, for  that  reason,  to  erect  barriers  against  the  surplus 
water,  which  protect  him  only  by  accumulating  the  same 
upon  the  plaintiff's  land.  The  decree  entered  by  the  trial 
court  is  fully  supported  by  the  evidence.  It  is,  accordingly, 
— Affirmed, 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Peter  Keard  et  al.,  Appellees,  v.  Samuel  C.  Freiden  et  al.. 
Appellees;  A.  B.  Beall,  Intervener,  Appellant. 

PABTIES:  Bight  to  Intervene.  A  creditor  whose  claim  has  not 
1  been  reduced  to  judgment,  and  is  not  llenable,  has  a  right  to 
intervene  in  an  adverse  action  against  his  insolvent  debtor, 
whose  assets  have  wholly  passed  into  the  hands  of  a  trustee  for 
final  voluntary  liquidation,  when  it  appears  to  a  certainty  that 
the  intervening  creditor  will  fall  short  of  collecting  his  claim,  in 
the  same  rati(^  in  which  the  plaintiff  in  the  action  succeeds  in 
depleting  the  debtor's  already  insufficient  assets. 

PRINCIPLE  APPLIED:  A  stockholder  of  a  banking  corpo- 
ration brought  action  against  the  corporation  and  against  a 
former  officer  thereof  and  again^  a  trustee  of  the  bank's  prop- 
erty, and,  on  the  ground  of  fraud,  prayed  that  his  stock  be  can* 
celled,  and  that  he  have  judgment  for  the  amount  paid  there- 
for, to  wit,  $15,000.  All  defendants  joined  issue  od  said  peti- 
tion. A  creditor  of  the  bank,  on  his  own  part  and  on  the  part 
of  all  other  creditors,  filed  a  petition  cf  intei'vention  adverse  to 
the  stockholder's  petition.  A  demurrer  to  the  petition  of  in- 
tervention was  sustained,  and  thus  it  appeared: 

That  the  bank  and  the  stockholders,  other  than  the  plaintiff 
stockholder,  were  insolvent;  that  the  banU's  officers  had  aban- 
doned all  management  over  its  affairs;  that  all  the  bank's  as- 
sets had  wholly  passed  into  the  hands  of  said  trustee  for  final 
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voluntary  liquidation;  that  intervener's  claim,  though  admitted- 
ly correct,  was  a  simple  contract  claim,  and  to  first  reduce  It 
to  judgment  would  enaible  the  bank's  assets  to  be  placed  beyond 
the  reach  of  the  creditors;  that  the  bank  was  in  such  condition 
that  no  good-faith  defense  would  be  made  to  said  stockholder's 
action,  unless  intervener  was  permitted  to  defend. 
Held,  said  creditor  had  the  right  to  intervene. 

FABTIES:     Delay  by  Reason  of  Intervention.     Intervention  should 
2    not  be  refused  on  the  plea  that  it  would  delay  the  action,  when 
the  delay,  if  any,  has  been  fully  acquiesced  In. 

Appeal   from    Woodhwry   District    Court, — W.    G.    Sbabs, 

Judge. 

October  25,  1918. 

Suit  to  rescind  the  purchase  of  stock  in  the  defendant 
bank,  and  to  cancel  a  note  executed  therefor.  A.  B.  Beall 
for  himself  as  ci*editor,  and  for  all  other  creditors,  filed  a 
petition  of  intervention.  Plaintiff  demurred  thereto,  and 
moved  that  the  same  be  stricken  from  the  files.  The  court 
sustained  both  the  motion  and  the  demurrer,  and  from  this 
ruling  intervener  appeals. — Reversed. 

Oeorge  A.  Oorder,  for  appellant. 

Edwin  J.  Staaon,  E.  A,  Burgess,  and  T.  F.  Bevington, 
for  appellees. 

Ladd,  J. — T.     The  claim  of  Peter  Reard,  alleged  in  the 
petition,  is  that  the  defendant  Samuel  C.  Freiden,  director 
and  president  of  defendant  bank,  induced  him,  by  fraud- 
ulent   representations,    to    purchase    63% 
^  To^YntorTPnlf  ^     sharcs  of  stock  in  the  Sioux  City  Trust  and 

Savings  Bank,  at  the  price  of  fl5,000,  for 
which  he  gave  Freiden  his  promissory  note;  that  the  cer- 
tificate of  shares  was  issued  to  him  for  and  instead  of  those 
held  by  Freiden ;  that  said  Freiden  afterwards  turned  over 
said  note  to  Ralph  A.  Oliver,  as  trustee,  for  the  benefit  of 
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Freiden  and  the  bank,  and  that  it  "^sls  handled  by  said 
Oliver  under  a  certain  written  agreement;  that  Oliver  took 
the  same  with  knowledge  of  the  infirmity  inhering  therein ; 
that,  upon  discovering  that  the  representations  of  Freiden 
were  false  and  fraudulent,  Heard  tendered  to  both  Oliver 
and  Freiden  the  return  of  the  stock,  and  demanded  the  sur- 
render of  his  note.  The  prayer  was  that  said  certificate  of 
stock,  which  was  brought  into  court,  be  cancelled,  and  that 
his  note  be  returned. 

The  defendant  Freiden  put  all  these  allegations  in  is- 
sue, except  that  with  reference  to  his  official  position  and 
that  he  had  transferred  the  note  to  Oliver. 

The  bank  and  Oliver  first  filed  an  answer  like  that  of 
Freiden,  though  admitting  the  demand  on  Oliver,  and  alleg- 
ing that  Freiden  had  turned  his  property  over  to  Oliver,  as 
tnistee,  to  be  disposed  of  in  pursuance  of  a  contract  between 
them.    Later  on,  Oliver  filed  an  amendment  to  the  answer^ 
alleging  that  the  bank  had  gone  into  voluntary  liquidation ; 
that  its  assets  had  been  turned  over  to  the  Northwestern 
National  Bank  of  Sioux  City,  in  pursuance  of  a  contract; 
that  the  makers  of  a  large  number  of  the  notes  held  by  the 
bank  had  asserted  their  invalidity,  because  of  oral  arrange- 
ments with  Freiden ;   and  that,  while  the  invalidity  thereof 
was  denied,  yet,  if  they  were  found  invalid,  the  bank  would 
be  insolvent ;  that  the  transaction  on  which  the  petition  was 
based  was  personal  between  the  parties  thereto,  and  the 
bank  was  in  no  manner  connected  therewith ;  that  bank  ex- 
aminers, upon  discovering  the  condition  of  the  notes  here- 
tofore referred  to,  demanded  that  these  be  taken  out  of  the 
assets  of  the  bank,  and  it  was  arranged  that  Freiden  should 
transfer  his  property,  including  the  note  of  Reard,  to  said 
Oliver,  as  trustee,  which  was  done,  said  trustee  undertaking 
to  reduce  said  property  to  cash,  and  therefrom  pay  for  and 
take  over  from  the  bank  the  notes  complained  of.    He  also 
alleged  that  the  estate  of  Reard  was  estopped  from  assert- 
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iug  that  he  was  not  a  stockholder  in  said  bank.  The  bank 
also  amended  the  answer  by  making  the  same  allegations  as 
did  Oliver,  except  as  to  the  transfer  of  Freiden's  property. 

It  is  to  be  observed  that  the  defenses  interposed  are 
(1)  general  denial,  (2)  acquiring  the  note  for  valuable  con- 
sideration without  notice,  and    (3)    estoppel.     Thereupon, 
Beall  filed  an  amended  and  substituted  petition  of  inter- 
vention, in  the  first  division  of  which  he  allied  an  indebt- 
edness of  $18.75  of  the  bank  to  him  on  open  account;  that 
he  was  acting  for  himself  and  all  other  creditors  of  the 
bank;  that  all  its  property  had  been  transferred  to   the 
Northwestern  National  Bank,  to  be  handled  for  its  benefit 
and  that  of  its  stockholders;  that  it  ceased  to  do  business 
March  1,  1917,  and  has  since  been  deserted  by  its  oflScers 
and  directors,  none  of  whom  give  any  attention  to  its  af- 
fairs; that  it  is  unable  to  discharge  its  liabilities;  that  its 
capital  stock  is  somewhat  impaired,  and  it  is  insolvent; 
that  the  transaction  of  Freiden  with  plaintiff  was  personal, 
and  in  no  nianner  connected  with  the  bank;  that  plaintifi^  is 
estopped,  as  pleaded  by  defendants,  and  especially  as  to  in- 
tervener, who  extended  credit  to  the  bank  in  reliance  on 
Reard's  connection  therewith;  that  intervener  knows  noth- 
ing of  the  financial  condition  of  stockholders,  other  than 
the  estate  of  Reard,  and  so  alleges  that  they  are  insolvent ; 
that  intervener  is  without  remedy  at  law,  and  the  delay  in 
reducing  the  creditor  claims  to  judgment  would  be  fatal  to 
the  relief  herein  prayed,  and  the  success  of  plaintiff  would 
deprive  the  intervening  creditors  of  property  out  of  which 
to  satisfy  their  claims;  that  the  assignment  to  the  North- 
western National  Bank  was  limited  in  favor  of  a  part  only 
of  those  entitled  to  share  the  assets. 

In  Division  2,  an  indebtedness  of  the  bank  to  one 
Schmidt,  of  |125,  and  the  assignment  thereof  to  plaintiff,  is 
alleged ;  and  the  prayer  is  that : 

"Wherefore,   plaintiff  in   intervention  prays  that   the 
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prayer  of  the  plaintiff  Peter  R^ard  and  his  executrix,  for 
rescission  of  the  subscription  and  cancellation  of  the  stock 
in  said  Sioux  City  Trust  &  Savings  Bank,  held  by  the  said 
Peter  Reard,  and  for  money  judgment  or  establishment  of 
a  money  trust  fund  against  the  said  bank  and  its  codefend- 
ant,  Oliver,  be  denied;  that  all  of  the  creditors,  stock  and 
shareholders  in  said  bank,  and  all  persons  whomsoever  in- 
terested, directly  or  indirectly,  in  this  litigation,  be  im- 
pleaded herein  and  brought  before  this  court  in  this  cause ; 
that  a  hearing  be  had,  in  which  the  true  financial  condition 
of  said  bank  be  ascertained  and  adjudged ;  that  the  amount 
to  which  each  creditor  who  may  appear  herein  may  be  en- 
titled, and  the  individual  liability  of  each  and  every  stock- 
holder of  said  bank,  be  determined  and  adjudged ;  and  that, 
thereupon,  judgment  and  decree  be  entered  in  favor  of  each 
creditor,  to  the  amount  which  he  may  prove  to  be  justly  due 
and  owing  to  him,  and  against  each  and  every  stockholder 
of  said  Sioux  City  Trust  &  Savings  Bank,  including  the 
said  Anna  Reard,  executrix,  to  the  extent  of  the  lawful 
share  necessary  to  be  contributed  by  them  and  each  of  them, 
in  order  to  liquidate  the  affairs  and  pay  and  satisfy  the  just 
debts  and  obligations  of  said  bank;  and  that  an  officer  of 
said  Northwestern  National  Bank,  or  such  other  person  as 
to  the  court  may  be  deemed  advisable,  be  appointed  as  re- 
ceiver of  the  said  defendant  Tnist  Bank  and  of  its  assets  and 
resources ;  that  the  said  Northwestern  Bank  be  decreed  and 
required  to  turn  over  to  said  receiver  all  of  the  property 
and  assets  of  said  defendant  Trust  Bank  now  in  its  posses- 
sion or  under  its  control ;  that  said  receiver  bo  empowered 
and  required  to  liquidate,  within  a  reasonable  time,  to  be 
fixe<l  by  this  court,  said  Trust  Bank  and  its  affairs,  to  col- 
lect  its  assets  and  i)roperty,   by  judicial   proceedings  or 
otherwise,  and  to  collect  from  the  solvent  shareholders  such 
legal  amount  as  may  be  necessary  to  pay  the  just  debts  and 
obligations  of  said  defendant  Trust  Bank,  for  judgment  in 
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favor  of  this  plaintiff  in  intervention,  A.  B.  Beall,  and 
against  the  said  Trust  Bank,  for  (tl4:3.75)  one  hundred 
forty-three  and  75/100  dollars,  together  with  interest  there- 
on from  October  1,  1916,  for  such  other  and  further  relief 
in  the  premises  as  may  be  just  and  equitable,  and  for  the 
costs  of  this  proceeding." 

The  plaintiff  demurred  to  this  petition,  on  the  ground 
that  the  facts  stated  did  not  entitle  the  intervener  to  the 
relief  prayed,  and  moved  that  the  petition  be  stricken  from 
the  files,  for  that:  (1)  No  basis  for  intervention  appears 
therein;  (2)  it  prays  for  the  appointment  of  a  receiver, 
without  having  a  claim  established  by  judgment  or  other- 
wise, or  showing  any  ground  therefor;  (3)  it  affirmatively 
shows  that  delay  would  be  occasioned  thereby;  and  (4)  it 
fails  to  show  that  the  petitioner  has  any  interest  in  the 
matter  in  litigation.  Both  the  demurrer  and  the  motion 
to  strike  were  sustained. 

These  rulings  may   be  considered  to- 
by  reason  of  '     gether;     and    first,    the   alleged   delay   oc- 

Interventlon.  .  ,    _  _         _,.  .     ^,  ^,,,  , 

casioned  by  the  filing  of  the  petition  of 
intervention.    Section  3595  of  the  Code  provides  that: 

"The  court  shall  determine  upon  the  intervention  at  the 
same  time  that  the  action  is  decided,  and  the  intervener  has 
no  right  to  delay." 

On  June  14,  1917,  a  stipulation  of  all  parties  recited 
that  the  trial  had  begun,  and  that  it  was  agreed  that  in- 
tervener might  file  his  petition  by  June  25th,  the  parties 
waiving  the  right  to  object  to  the  time  of  filing.  His  peti- 
tion was  then  filed,  but  stricken  on  motion  of  plaintiff,  July 
7th ;  and  three  days  later,  defendants  filed  amendments  to 
their  answer;  and  July  16th,  the  amended  and  substituted 
petition  of  intervention  was  filed.  The  trial  does  not  ap- 
pear to  have  proceeded,  and  no  effort  appears  to  have  been 
made  since  to  bring  the  cause  on  for  hearing.    There  is  no 
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room,  then,  for  saying  that  there  has  been  any  delay  not 
acquiesced  in  by  the  parties. 

II.  The  main  objection,  however,  to  the  intervention, 
IB  that  intervener  pleaded  no  such  interest  in  the  matter  in 
litigation  as  warranted  his  intervention.  Section  3594  of 
the  Code  declares  that : 

"Any  person  who  has  an  interest  in  the  matter  in  liti- 
gation, in  the  success  of  either  of  the  parties  to  the  action, 
or  against  both,  may  become  a  party  to  an  action  between 
other  persons,  either  by  joining  the  plaintiff  in  claiming 
what  is  sought  by  the  petition,  or  by  uniting  with  the  de- 
fendant in  resisting  the  claim  of  the  plaintiff,  or  by  de- 
manding anything  adversely  to  both  the  plaintiff  and  de- 
fendant, either  before  or  after  issue  has  been  joined  in  the 
cause,  and  before  the  trial  commences." 

The  demurrer^  of  course,  admits  all  the  allegations  of 
the  petition  of  intervention  well  pleaded,  and  therefore  it 
must  be  assumed  that,  should  the  plaintiff  succeed  in  the 
action,  the  available  assets  of  the  Sioux  City  Trust  and  Sav- 
ings Bank  would  be  reduced,  first,  by  the  cancellation  of  a 
promissory  note  for  f  15,000,  and  second,  by  the  cancellation 
of   capital    stock   in   that   amount,   on  which  assessments 
might  be  made  for  the  satisfaction  of  the  bank's  indebted- 
ness ;  that  said  bank,  as  well  as  the  shareholders,  other  than 
Reard,  is  insolvent;  that  its  officers  and  directors  have 
ceased  to  give  any  attention  to  its  affairs;  that  the  delay 
in  reducing  intervener's  claim  to  judgment  would  permit 
the  property  out  of  which  the  intervening  creditors  may 
i^atisfy  their  claims  to  be  put  beyond  their  reach;  that  all 
the  assets  of  the  bank  have  been  transferred  to  the  North- 
western National  Bank,  out  of  which  to  satisfy  its  obliga- 
tions ;  and  that,  unless  the  intervening  creditors  are  permit- 
ted to  make  defense  in  this  suit,  none  will  be  made,  and  in 
consequence,  intervening  creditors  would  lose  at  least  part 
of  their  claims. 
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It  will  be  noted  that  the  interest  of  these  creditors  dif- 
fers essentially  from  that  ordinarily  dependent  on  or  in- 
cidental to  the  success  or  defeat  of  one  of  the  parties  to  a 
suit.  The  litigation  hei*e  involves  the  right  of  the  debtor  to 
f30,000  in  securities  for  its  creditors,  without  anyone  repre- 
senting or  looking  after  their  interests.  Are  they  without 
right  in  some  way  to  guard  or  have  guarded  assets  of  the 
debtor  in  such  a  case?  As  the  bank  is  insolvent,  and  had 
parted  with  all  its  property  in  trust  for  the  payment  of  its 
debts,  nothing  was  to  be  gained  by  obtaining  a  judgment 
against  it,  and  the  creditor  necessarily  looked  to  the  assets 
of  the  bank  for  the  satisfaction  of  its  obligations.  If  these, 
with  stock  assessments,  were  not  suflScient  to  liquidate  its 
indebtedness,  further  satisfaction  would  be  unlikely;  and, 
therefore,  anything  which  might  increase  or  prevent  dim- 
inution of  the  assets  would  have  a  direct  bearing  on  the 
amount  a  creditor  would  be  likely  to  recover.  Ordinarily, 
statutes  like  that  quoted  are  held  to  contemplate  an  in- 
terest of  such  a  direct  and  immediate  character  as  that  the 
intervener  will  either  gain  or  lose  by  direct  legal  opera- 
tion of  the  judgment.  Chle  r.  Frazier,  4  Dak.  196  (30  N.  W. 
138)  ;  Bray  v.  Booker,  6  N.  D.  526  (72  K  W.  933)  ;  Kansas 
cC-  C,  P.  R,  Co,  V,  Fitzgerald,  33-  Neb.  137  (49  N.  W.  1100)  ; 
Smith  V.  Gale,  144  U.  8.  509  (36  L.  Ed.  521).  Thus,  in  the 
last  cited  case,  the  court,  speaking  through  Mr.  Justice 
Brown,  said: 

"These  provisions  of  the  Dakota  Code,  above  cited,  are 
found  in  the  Codes  of  several  of  the  states,  and  appear  to 
have  been  originally  adopted  fi*om  Louisiana,  wherein  it 
is  held  by  the  Supreme  Court,  interpreting  a  similar  sec- 
tion, that  the  interest  which  entitles  a  party  to  intervene 
must  be  a  direct  interest,  by  which  the  intervening  party  is 
to  obtain  immediate  gain  or  suffer  loss  by  the  judgment 
which  may  be  rendered  between  the  original  parties.  Qaa- 
qiiet  V.  Johnson,  1  La.  425,  431.    In  Horn  v.  Volcano  Water 
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Co.y  13  Gal.  62,  the  Supreme  Court  of  California  had  oc- 
casion to  construe  a  similar  provision  of  the  Code  of  that 
state,  and  held,  speaking  through  Mr.  Justice  Field,  now 
a  member  of  this  court,  that:  *The  interest  mentioned  in 
the  statute  which  entitles  a  person  to  intervene  in  a  suit 
between  other  parties  must  be  in  the  matter  in  litigation, 
and  of  such  a  direct  and  immediate  character  that  the  in- 
tervener will  either  gain  or  lose  by  the  direct  legal  opera- 
tion and  effect  of  the  judgment.  *  *  *  To  authorize 
an  intervention,  therefore,  the  interest  must  be  that  created 
by  a  claim  to  the  demand,  or  some  part  thereof  in  suit,  or 
a  claim  to  or  lien  upon  the  property,  or  some  part  there- 
of, which  is  the  subject  of  litigation.'  In  Lewis  v.  Harwood, 
28  Minn.  428,  the  cases  from  Louisiana  and  California  were 
cited  with  approval.  In  that  case,  the  persons  who  sought 
to  intervene  held  attachments  upon  some  property  subse- 
quent to  those  of  the  plaintiff  in  the  suit.  The  suit  was 
upon  certain  promissory  notes  executed  to  the  plaintiff  by 
the  defendants,  and  the  interveners  claimed  that  the  notes 
were  without  consideration  and  fraudulent;  that  the  plain- 
tiff's attachments  were  fraudulent;  and  that  the  suit  and 
attachments  were  in  execution  of  a  collusive  scheme  be- 
tween the  plaintiff  and  defendant  to  defraud  the  interven- 
ers, who  were  bona-fide  creditors  of  the  defendant.  It  was 
held  that  the  complaint  of  the  interveners  did  not  disclose 
such  an  interest  in  the  subject-matter  of  the  suit  as  to  en- 
title them  to  intervene,  and  that  the  plaintiff's  motion  to 
dismiss  the  same  should  be  granted.  The  decision  was  put 
upon  the  ground  that,  when  the  judgment  was  entered 
against  the  defendants,  the  whole  subject-matter  of  the  suit 
was  disposed  of ;  and  that  the  writ  of  attachment  was  a  part 
of  the  remedy,  and  had  nothing  to  do  with  the  cause  of  ac- 
tion. 'If  property  is  seized  by  virtue  of  the  writ,  to  which 
another  has  a  better  right,  the  vindication  of  such  right  in- 
volves another  and  independent  judicial  inquiry.'    The  in- 
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tervention  xnust  be  not  only  to  protect  the  direct  and  im- 
mediate interest  of  the  intervener  in  a  snit^  but  she  is  bonnd 
to  make  that  interest  appear  by  proper  allegations  in  her 
petition.    Coffey  v.  areenfield,  62  Cal.  602." 

See,  also,  McClurg  v.'  State  Bindery  Co.,  3  S.  D.  362 
(44  Am.  St.  799) ;  Walker  v,  Sanders,  103  Minn.  124  (123 
Am.  St.  276,  and  note) . 

A  careful  examination  of  the  decisions  indicates  that 
the  expression  apparently  exacting  direct  and  immediate 
operation  of  the  judgment  on  the  intervener's  interest  is 
quite  generally  made  use  of  to  differentiate  those  whose 
gain  or  loss  is  of  so  direct  a  character  as  to  deny  the  right 
to  intervene.  All,  in  fact,  decided,  is  that  the  interest  must 
be  direct.  First  Nat.  Bank  v.  Clark,  21  N.  M.  151  (153  Pac. 
69). 

In  the  note  to  Walker  v.  Sanders,  supra,  it  is  remarked 
that: 

"Any  loss  or  gain  by  the  direct  legal  effect  and  opera- 
tion of  a  judgment,  it  is  true,  will  generally,  if  not  uni- 
versally, justify  the  granting  of  an  application  for  leave  to 
intervene;  but  that  this  is  essential  in  all  cases  to  sustain 
an  intervention,  even  though  it  is  so  declared  by  statute, 
is  confidently  denied.    No  one  so  loses  or  gains,  in  the  strict 
sense  of  the  term,  unless  he  is  a  party  or  in  privity  with  a 
party  to  the  proceeding.    No  intervention  can  be  ordered  in 
favor  of  a  party,  for  the  reason  that  he  is  already  such,  and 
has  an   adequate  remedy  within  the  original  proceeding. 
Wynri  v.  Irvine's  Georgia  M.  H.,  109  Ga.  287  (34  S.  E.  382). 
Privies  may,  as  we  shall  hereafter  show,  intervene,  because, 
as  such,  they  are  bound  by,  and  may  have  the  benefit  of,  the 
judgment ;  but  they  by  no  means  constitute  the  only  class  of 
persons  entitled  to  this  remedy,  and  this  may  be  affirmed, 
almost  without  taking  into  consideration  the  peculiar  lan- 
guage of  any  statute;  for,  whether  judges  or  legislators 
have  employed  the  terms  referred  to,  they  did  so  carelessly 


Oct.  1918]  Rbard  y.  Frbidbn.  883 

and  iBadvertently,  and  have  meant  no  more  than  that  a 
person  is  entitled  to  intervene  if  the  direct  operation  of  the 
judgment^  if  enforceable  against  him,  must  be  to  benefit  or 
prejudice  him.  Hence,  in  most  of  the  cases  cited  in  which 
the  general  rule  was  quoted,  intervention  was  sustained, 
though  the  party  seeking  that  remedy  was  not  in  privity 
with  any  of  the  original  parties,  and  the  judgment  in  the 
original  proceeding,  had  it  been  rendered  in  his  absence, 
could  not  have  operated  directly,  either  for  his  loss  or  gain. 
Wood  V.  Derwer  City  Water  Works  Co.,  20  Colo.  233  (46 
Am.  St.  Rep.  288).  •  *  •  On  the  other  hand,  though 
the  enforcement  of  the  judgment,  when  rendered,  might 
benefit  or  prejudice  the  applicant  for  intervention,  this  does 
not  entitle  him  to  intervene,  if  its  effect  is  indirect,  as  where 
the  party  for  or  against  whom  the  judgment  may  be,  may, 
because  of  it,  become  more  or  less  able  to  satisfy  some  ob- 
ligation existing  from  him  to  the  intervener." 

"In  equity,  no  one  is  entitled  to  be  made  or  become  a 
party  to  a  suit  unless  he  has  an  interest  in  its  object.  But 
it  is  the  usual  practice  to  permit  strangers,  to  the  litiga- 
tion, claiming  an  interest  in  its  subject-matter,  to  intervene 
on  their  own  behalf,  as  to  assert  their  titles.^'  17  Am.  & 
Eng.  Encyc.  of  Law  (2d  Ed.)  183. 

See  Wightman  v,  Eva/nston  Yarycm  Co,,  217  111.  371 
(lOSAm.  St.  258). 

The  intervener  and  other  creditors  in  like  situation 
have  a  direct  interest  in  the  litigation,  in  that  the  amount 
finally  received  bj'  them  to  be  applied  on  their  claim  will  be 
affected  by  the  outcome  of  this  suit  in  the  precise  propor- 
tion that  the  available  assets  of  the  bank  for  the  satisfac- 
tion of  its  debts  are  increased  or  diminished.  In  other 
words,  there  is  a  fund  out  of  which  creditors  are  to  be  paid 
pro  rata,  and  nothing  else  is  available  for  that  purpose. 
Whatever  increases  or  decreases  such  fund  necessaril|r  in- 
creases or  decreases  the  amount  each  creditor  is  to  be  paid, 

Vol.  184  lA.— 53    . 
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aud  so  does  in  the  proportion  which   the  amount  of  his 
claims  bears  to  the  total  amount  of  all  claims.     In  these 
circumstances,  it  seems  to  us  that  the  creditor,  even  though 
without  judgment  or  other  lien,  has  a  direct  interest  in  tJie 
subject-matter,  and  would  gain  or  lose  directly  by  the  op- 
eration of  the  final  judgment.     This  conclusion  does  not 
challenge    the    rule    that,    ordinarily,    a    simple    contract 
creditor  is  not  the  guardian  of  his  debtor,  and  may  not  in- 
tervene because  it  may  be  urged  for  him  that,  if  debtor  pre- 
vails in  the  suit,  the  creditor  might  stand  a  better  chance 
to  collect.    As  has  been  said  in  many  cases,  the  mere  fact 
that  the  party  for  or  against  whom  the  judgment  may  go, 
may,  according  to  the  result,  become  more  or  less  able  to 
satisfy   some  obligation,   will   not   entitle   the   creditor   to 
intervene.    But  even  in  cases  which  a4Brm  this,  it  has  been 
held   that  creditors  were  allowed  to   prove  debts,   as   In 
establishing  claims  where  receivers  have  been   appointe<l, 
and  persons  belonging  to  the  class  on  whose  behalf  suit  is 
brought  are  quasi  parties,  and,  of  course,  may  have  a  stand- 
ing in  court.     See  Wightm^n    v,     Evanston     Yaryan   Co., 
supra ;  Johnson  v.  Johnson,  132  Iowa  457.    If  creditors  who 
seek  to  intervene  have  nothing  to  urge  except  that,  if  the 
complainant  prevails,  their  debtor  would  have  less  assets^ 
it  might  be  conceded  that  right  to  intervene  did  not  exist. 
The  facts  pleaded,  however,  are  such  that  it  is  absolute! \ 
certain  that,  if  plaintiff  prevails,  the  interveners  must  lose, 
and  the  loss  and  its  extent  are  certain,  and  will  consist  of 
such  part  of  this  debt  as  the  amount  by  which  the  success 
of  plaintiff  will  definitely  and  surely  deplete  the  assets  ol 
the  bank  bears  to  its  total  assets.    That  is  to  say,  the  bank 
is  insolvent,  and  is  not  a  going  concern.    The  assets  it  now 
has,  including  the  claim  it  has  against  the  plaintiff,  may 
shrink,  but  cannot  be  augmented.     If  plaintiff's  note   for 
$15,0Q0,  given  the  bank,  be  cancelled,  and  he  is  thereupon 
further  relieved  from  a  stockholder's  assessment  in  a   lik^ 
sum,  it  is  absolutely  certain  that  the  claim  of  the  interven- 
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ers,  which  is  for  a  definite  amount,  and  conceded  to  be  cor- 
rect, will  be  scaled  in  a  definite  sum.  If  that  is  not  a  direct 
interest  in  the  subject  of  litigation,  if  this  does  not  con- 
stitute being  interested  in  the  success  of  one  of  the  parties 
rather  than  the  other,  we  can  conceive  of  no  use  to  which 
the  statute  of  intervention  may  be  put. 

We  are  persuaded  that  the  court  erred  in  sustaining 
the  demurrer  to  the  amended  and  substituted  petition  of 
intervention  and  striking  the  same  from  the  files.  More 
may  have  been  demanded  therein  than  intervener  was  en- 
titled to,  but  he  should  have  at  the  least  been  permitted  to 
defend  or  join  in  defending  against  the  cause  of  action  al- 
leged in  the  petition. — Reversed. 

Preston,  C.  J.,  Evans  and  Salinger,  JJ.^  concur. 


Bgllb  Schoolby,  Appellant,  v.  Ettghne  Schoolby,  Appellee ; 
Chicago  &  Northwestern  Railway  Company, 

Garnishee. 

EXEMPTIONS:     Alimony  Non-CoUectible  from  Personal  Earnings. 

1  The  personal  earnings  of  a  divorced  husband,  who  has  remar- 
ried and  is  the  head  of  a  family,  etc.,  are  exempt  from  execu 
tion  oh  a  judgment  for  alimony  in  favor  of  his  former  wife. 

Ladd,  Salinger,  and  Stevens,  JJ.,  dissent. 

WORDS  AND  PHBASES:     •'Debt.*'     A  judgment  for  alimony  is  a    ' 

2  debt 

Ladd,  Salixger,  and  Stevens,  J  J.,  dissent. 

Appeal  from  Woodbury  District  Court, — ^W.  G.  Sears^ 

Judge. 

October  25,  1918. 

The  opinion  states  the  case. — Affirmed. 
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Kass  Bros,  and  Foster  Q.  IddingSy  for  appellant. 

Oeorge  O.  Yeaman,  Sargent,  Strong  d  Struhle,  James 
C,  Davis,  and  Oeorge  E,  Hue,  for  appellees. 

Weaver,  J. — The  plaintiff,  Belle  Schooley,  and  the  de- 
fendant were  formerly  .wife  and  husband.     On  January  9, 
1912,  in  an  action  brought  by  the  plaintiff  against  said  de- 
fendant, and  then  pending  in  the  district 
'  aiimony'^^n-       court    of   Woodbury    County,    a   decree   of 

collectible  from      ,.  .         -i       -r      .»,  j 

personal  earn-      divorcc  was  entered.     In  the  same  proceed- 

Inma 

ing,  the  plaintiff  secured  judgment  against 
defendant  for  a  stated  sum  as  alimony,  payable  in  install- 
ments during  her  life,  or  until  she  marry  again.     She  has 
not,  in  fact,  contracted  any  marriage  since  the  divorce.   On 
December  10,  1913,  the  defendant  married  another  woman, 
with  whom  he  has  ever  since  lived  and  maintained  family 
relations  in  Woodbury  County.     Certain  installments   of 
the  judgment  for  alimony  are  past  due  and  unpaid.     For 
several  years,  the  defendant  has  been,   and  still  is,   em- 
ployed in  the  service  of  the  Chicago  &  Northwestern  Rail- 
way Company,  at  a  stated  salary,  or  wages,  payable  month- 
ly.   In  August,  1914,  plaintiff  caused  an  execution  to  issue 
upon  such  judgment  for  alimony,  under  which  writ  the  rail- 
way company  was  garnished,  as  a  supposed  debtor  of  the 
defendant,  the  purpose  of  such  garnishment  being  to  reach 
and  subject  to  the  paj'ment  of  such  judgment  the  wages 
earned  by  him  in  the  company's  senice.     Defendant   ap- 
peared in   such   proceeding,   and  moved  to  discharge   the 
garnishee,  on  the  ground  that  his  wages  were  exempt  to 
him,  as  a  married  man  and  head  of  a  family.    On  the  hear- 
ing upon  this  motion,  the  court  sustained  the  claim  of  ex- 
emption, because  of  his  status  as  a  married  man  and  head  of 
a  family,  and  ordered  the  discharge  of  the  garnishee.     In 
August,  1916,  plaintiff  caused  another  execution  to   isstie, 
and  the  railway  company  to  be  again  garnished  thereunder. 
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The  railway  company  answered,  showing  that,  at  the  date 
of  the  garnishment,  it  was  indebted  to  defendant  in  the  snni 
of  1160.91  for  wages  earned  by  him  within  the  period  of  90 
days  preceding.  Again  defendant  appeared,  and  moved  to 
discharge  the  garnishee  upon  the  same  ground  of  exemp- 
tion. This  motion  was  also  sustained,  and  the  garnishee 
ordered  discharged;  and  from  such  order  and  judgment, 
this  appeal  has  been  taken. 

The  foregoing  sufficiently  indicates  the  one  question 
presented  for  our  consideration:  May  a  divorced  husband 
who  has  married  again  and  thus  becomes  the  head  of  a 
family  avail  himself  of  the  exemption  provided  by  Code 
Section  4011,  against  an  execution  issued  upon  d  general 
judgment  for  alimony  rendered  in  favor  of  his  first  wife? 

Counsel  for  appellant  take  the  negative  of  the  proposi- 
tion, and  in  support  of  their  position,  have  filed  a  very  well- 
pi-epared  brief,  marshalling  the  authorities  on  which  they 
rely,  and  discussing  very  lucidly  the  principles  which  they 
believe  to  be  applicable  to  the  undisputed  facts  in  this 
record.  That  some  of  the  precedents  cited  do  appear  to 
hold  substantially  as  counsel  claim,  is  to  be  admitted ;  but 
that  they  should  be  accepted  by  us  as  controlling  authori- 
ty, we  are  not  ready  to  concede.  Taking  the  country  over, 
there  are  perhaps  no  two  states  in  which  the  exemption 
statutes  are  so  nearly  identical  that  the  construction  and 
effect  given  to  one  in  one  jurisdiction  may  be  said  to  be 
satisfactory  precedent  for  the  construction  and  effect  of 
another  in  another  jurisdiction.  Again,  there  is  no  uniform 
policy  of  the  courts  in  general  with  respect  to  these  laws. 
In  some,  they  are  construed  and  applied  with  great  liberal- 
ity in  favor  of  the  debtor  and  his  family;  while  in  others, 
the  tendency  is  to  the  opposite  extreme,  and  the  debtor  gets 
little  which  ife  not  assured  to  him  by  the  strict  and  technical 
letter  of  the  statute.  Exemptions  being  strictly  creatures 
of  the  statute,  the  question  when  the  right  exists,  and  the 
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scope  of  such  right,  resolves  itself,  in  final  analysis,  into  one 
of  construction  of  the  legislative  language;  and  in  such 
matters,  the  courts  of  each  state  ordinarily  adhere  to  their 
own  views  of  the  expressed  legislative  intent.  Our  exenip; 
tion  statute,  Code  Section  4008,  first  provides  that,  "if  the 
debtor  is  a  resident  of  the  state  and  the  head  of  a  family, 
he  may  hold  exempt  from  execution"  certain  specified  items 
of  personal  property,  varying,  to  some  extent,  as  it  shall 
appear  that  the  debtor  is  a  farmer,  mechanic,  lawyer,  or 
teamster,  etc.  Code  Sections  4009  and  4010  exempt  pen- 
sion money  and  homes  bought  with  pension  money.  Section 
4011  of  .the  Code  is  as  follows: 

"The  earnings  of  a  debtor  who  is  a  resident  of  the  state 
and  the  head  of  a  family  for  his  personal  services,  or  those 
of  his  family,  at  any  time  within  ninety  days  next  preced- 
ing the  levy,  are  exempt  from  liability  for  debt." 

In  the  cas€^  before  us,  the  divorce  had  the  effect  to 
restore  the  husband  and  wife  to  the  status  of  unmarried 
persons,  with  full  and  unrestricted  right  to  each  to  marry 
again,  the  same  as  if  their  marriage  relation  had  never  ex- 
isted. So  long  as  he  retained  that  status,  defendant's  wages 
were,  of  course,  subject  to  garnishment,  because  he  was  not 
one  of  the  protected  class ;  for,  though  he  was  a  resident  of 
the  state,  he  was  not  the  head  of  a  family.  But  when  he 
married,  as  he  l^ally  might,  a  woman  having  the  legal  right 
to  take  him  as  her  husband,  and  established  their  home  in 
the  county,  he  became,  literally  and  undisputably,  the  head 
of  a  family  and  a  resident  of  the  state;  and  his  right  to  the 
exemption  of  his  wages  is  too  clear  for  argument,  unless  he 
is  to  be  excluded  therefrom  upon  the  theory  advanced  by 
counsel,  to  whidi  we  shall  now  give  attention. 

The  point  so  made  is  that  the  language  of  the  statute  is 
that  "earnings  of  a  debtor  who  is  a  resident  of  the  state 
and  the  head  of  a  family  for  his  personal  services    ♦     •     • 
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are  exempt  from  liability  for  dehtf^  and  it 

2.  Words  and  .  i   xi     j.  xi  •       i  x  •       i    j 

PHHASEs:  IS  argued  that  this  does  not  include  exemp- 

lion  from  liability  for  payment  of  a  judg- 
ment for  alimony,  because  an  allowance  of  alimony  is  not, 
in  a  legal  sense,  a  "debt.'^  Cases  are  cited  which  do  draw 
a  distinction  between  a  claim  for  alimony  and  debt;  but 
very  few  will  be  found  holding  that  a  claim  for  alimony 
which  has  been  reduced  to  final  judgment  is  not  the  debt 
of  him  against  whom  it  is  rendered.  On  the  contrary,  the 
great  weight  of  authority  is  decidedly  the  other  way. 
Speaking  of  the  entry  of  a  decree  for  alimony,  the  Supreme 
Court  of  the  United  States  savs,  **When  this  is  done,  it  be- 
comes  a  debt  of  record."  Barber  v.  Barber,  21  How.  (U.  S.) 
582,  595.  Speaking  of  absolute  and  limited  divorces,  the 
Massachusetts  court  says,  *The  judgment  for  alimony  ii. 
either  case  creates  a  debt  of  record  in  favor  of  the  wife." 
Chase  r.  Chase,  105  Mass.  385,  388.  A  debt  is  something 
due  or  payable  from  one  person  to  another,  and  may  be 
created  by  contract  or  judgment.  Summit  ^ilk  Co,  v.  Kin- 
Hton  Spinning  Co,,  154  N.  C.  421 ;  Arbaugh  v.  Shockney,  34 
Ind.  App.  268  (72  N.  E.  668,  669)  ;  .Uayor,  etc.,  v.  Hurt,  140 
Ala.  394;  Lothrop  v,  Parke,  202  Mass.  104;  In  re  KinsoJv- 
ing,  135  Mo.  App.  631  (116  S.  W.  1071)  ;  In  re  Van  Orden, 
96  Fed.  86,  88 ;  Mertz  v.  Berry,  101  Mich.  32.  Our  own  cases 
are  quite  in  harmony  with  this  view.  See  Whitcomb  v. 
Whiteomb,  52  Iowa  715,  718.  In  this  last  cited  case,  the 
wife  obtained  a  general  judgment  for  alimony,  and  after- 
wards sought  to  enforce  it  against  the  husband's  home- 
stead.   This  was  denied,  the  court  saying: 

"The  judgment  is  but  a  debt,  and  the  plaintiff  thereun- 
der is  not  entitled  to  precedence,  or  greater  rights  than 
would  be  the  holder  of  any  other  judgment.'' 

See,  also,  Byers  v.  Byers,  21  low^a  268.  Indeed,  we 
think  we  need  look  no  further  than  to  the  statute  itself  to 
see  that  the  w^ords  "debt"  and  "debtor"  are  used  in  their 
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more  general  and  less  technical  sense,  and  that  the  statute 
I    provides  for  exemption  from  execution  issued  upon  every 
and  any  general  judgment  against  the  head  of  a  family  for 
the  payment  of  money.    In  Code  Section  4008,  which  is  the 
section  providing  the  general  list  of  exemptions,  the  word 
"debtor"  is  repeatedly  employed.     The  exemptions  are  ex- 
pressly made  in  favor  of  the  "debtor"  if  a  resident  of  the 
state.     It  is  the  "debtors"  wearing  appai*el,  trunks,  shot- 
gun, family  Bible,  portraits,  church  pew,  burial  lot,  tools, 
implements,  team,  etc.,  which  are  secured  from  seizure  un- 
der execution  or  attachment;  and,  if  the  appellant's  theory 
be  correct,  that  a  judgment  rendered  against  a  litigant  up- 
on any  other  claim  than  that  of  a  debt  by  contract,  in  its 
restricted  technical  sense,  is  not  a  debt,  within  tlie  meaning 
of  this  statute,  then  the  door  is  opened  to  stripping  the  im- 
poyerished  debtor  and  his  family  of  every  earthly  posses- 
sion, save,  perhaps,  the  clothes  upon  their  backs,  in  favor  of 
ahy  person  who  may  happen  to  recover. judgment  against 
him  upon  any  cause  of  action  not  originating  in  contract. 
We  feel  very  sure  that  such  is  not  the  legislative  intent. 
One  against  whom  a  judgment  for  the  payment  of  money  is 
rendered  is  universally  known  and  spoken  of  as  a  "judg- 
ment debtor,"  and  the  claim  against  him  is  recognized  as  a 
"judgment  debt."     It  is,  to  use  the  language  of  the  cases 
already  cited,  a  "debt  of  record,"  or,  as  called  by  some,  "a 
judicial  debt  of  record."    It  is  a  debt — a  binding  obligation 
to  pay  a  stated  sum  of  money,  fixed  by  judicial  determina- 
tion.    If,  before  judgment,   the  plaintiff's  claim  w^as   un- 
liquidated, and  the  obligation  to  pay  was  imperfect,  that 
condition  ceased  with  the  judgment  entry.    What  was  be- 
fore uncertain  is  now  certain.    A  writ  of  execution  is  noth- 
ing less  or  more  than  a  process  by  which  such  debt  may  be 
enforced  against  the  judgment  debtor's  property,  if  any  he 
has,  which  is  subject  to  seizure;  and  property  so  levied  up- 
on is  taken  for  that  purpose :    i.  e.,  for  the  payment  of  his 
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debt.  The  protection  against  such  seizure  which  the  statute 
of  exemption  provides  is  in  favor  of  residents  of  the  state 
who  are  married,  and  are  heads  of  families.  Mr.  Bouvier 
says  that  debts  arise  or  are  proved  by  matters  of  record  (as 
judgment  debts),  by  bonds,  and  by  simple  contract. 

"The  word  'debt'  is  of  large  import,  including  not  only 
debts  of  record,  or  judgments,  and  debts  by  specialty,  but 
also  obligations  arising  under  simple  contract,  to  a  very 
wide  extent;  and  in  its  popular  sense  includes  all  that  is 
due  to  a  man  under  any  form  of  obligation  or  promise." 
Oray  v.  Bennett,  44  Mass.  522,  526. 

Debt  means  a  liability  to  pay  a  sum  certain;  and  it 
makes  no  difference  how  the  liability  arises,  whether  by 
contract  or  whether  it  be  imposed  by  law  without  contract. 
Rhodes  r.  O'Farrell,  2  Nev.  fiO,  61.  Hee,  also,  Webster's  Tn- 
temational  Dictionary;  Rap.  &  L.  Law  Dictionary.  The 
Constitution  of  North  Carolina  provides  for  the  exemption 
of  homesteads  from  sale  under  execution  for  anv  debt;  and 
this  has  been  held  to  include  exemption  from  levy  under 
execution  on  a  judgment  rendered  in  an  action  e,r  delicto, 
DelUnger  v.  Tweed,  66  N.  O.  206,  210.  The  proposition 
would  also  seem  to  have  been  finallv  settled  for  this  court 
as  far  back  as  the  case  of  Johnson  d  Stevens  v.  Butler^  2 
Iowa  535,  545.  There,  the  plaintiff  sued  at  law  upon  a  judg- 
ment rendered  in  Illinois  in  an  action  ex  delicto.  The  suit 
was  brought  and  an  attachment  sued  out  in  this  state  on  the 
theory  that  the  action  on  the  judgment  was  ex  contractu. 
The  trial  court  ruled,  in  effect,  that  the  action  upon  the 
judgment  must  be  treated  as  partaking  of  the  nature  of  the 
original  action :  that  is,  ex  deVcto,  This  court  overruled 
the  trial  court,  saying: 

"But  when  a  judgment  has  been  recovered  for  tort,  it 
then  becomes  fixed  and  certain.  It  is  a  debt,  as  much  as 
if  it  were  recovered  upon  a  promise.*' 

The  same  proposition  is  reiterated  in  Warner  t?.  Cam 
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mack,  37  Iowa  642.  Other  authorities  of  like  character 
could  be  multiplied  quite  indefinitely.  If  the  plaintiff  were 
now  standing  in  court,  asking  an  allowance  of  alimony,  it 
could  well  be  admitted  that  her  action  in  that  respect  wa.^^ 
not  ex  contractu;  or  rather,  that  such  claim  is  not  a  debt, 
in  the  restricted  meaning  of  that  word.  And  yet  marriage 
is  a  civil  contract  between  the  parties,  a  contract  which  im- 
plies an  obligation  for  support;  and  it  is  in  recognition  of 
such  implied  contract  that  alimony  is  allowed.  It  remains 
unliquidated,  however,  until  the  court  has  fixed  it  by  judg- 
ment ;  but  thereafter,  it  would  seem  that  it  must  be  regard- 
ed as  a  debt  by  contract,  as  well  as  by  judgment. 

Much  is  said  in  argument  of  the  injustice  of  such  re- 
sults in  cases  like  the  one  at  bar,  and  that  defendant  ought 
not  to  be  allowed  to  clothe  himself  with  such  right  of  ex- 
emption by  marrying  again.  If  it  should  be  admitted  that 
the  statute  could  well  have  been  made  to  accord  with  ap- 
pellant's contention  of  absolute  justice,  it  is  suflScient  to 
say  that  it  was  not  so  made.  The  marriage  relations  of  the 
])arties  were  severed  at  the  option  of  the  plaintiff,  it  was 
in  accordance  with  her  prayer  that  the  divorce  was  granted, 
and  she  was  given  her  freedom  from  the  bonds  of  matri- 
mony, with  a  general  judgment  for  a  specified  amount  of 
alimony.  She  ceased  to  be  a  member  of  his  family,  and  the 
only  relation  thereafter  existing  between  them  was  that  of 
judgment  creditor  and  judgment  debtor;  and,  a^  a  judg- 
ment creditor,  she  became  veste<l  with  the  same  rights  to  en- 
force collection  of  her  claim  which  the  law  gives  to  all  other 
creditors  of  that  class.  It  is  not  to  be  overlooked  that  the 
exemption  laws  ai-e  not  intended  simply  for  the-protection 
of  the  debtor,  but  primarily  for  the  protection  and  support 
of  his  family;  and  to  that  end,  the  statute  will  be  liberally 
construed.  The  defendant  is  the  head  of  a  family  of  which 
the  plaintiff  is  not  a  member.  The  woman  who  married  him 
is  his  lawful  wife;  and  it  would  be  a  law  of  at  least  doubt- 
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ful  justice  which  would  deprive  her  of  the  protection  of  the 
statute  for  the  benefit  of  the  former  wife,  who,  in  accepting 
a  general  judgment  in  her  favor,  must  be  held  to  have  im- 
pliedly consented  to  take  it  subject  to  all  legal  limitations 
upon  her  right  to  enforce  it.  The  statute,  so  far,  at  least, 
as  relates  to  the  exemption  of  the  debtor^s  earnings,  is  too 
clear  and  certain  to  permit  of  construction.  To  repeat, 
the  defendant  is  a  resident  of  the  state,  a  married  man, 
and  the  head  of  a  family,  and  is,  therefore,  within  the 
literal  description  of  the  exempt  class.  The  statute  pro- 
vides no  exception  from  its  terms.  The  earnings  garnished 
were  within  the  ninety-day  period.  The  trial  conrt  could 
not  have  done  otherwise  than  it  did,  without  repealing  the 
statute  by  judicial  construction,  or  engrafting  thereon  an 
exception  for  which  the  legislative  language  affords  no 
foundation  whatever. 

The  judgment  appealed  from  is — Affirmed. 

Preston,  C.  J.,  Evans  and  Gaynoe,  JJ.,  concur. 

Salinger,  J.  (dissenting). — I.  In  my  opinion,  the  fact 
that  the  statute  gives  exemption  to  no  one  but  a  "debtor,'* 
does  not  decide  this  case.  That  none  but  debtors  have  an 
exemption  is  a  limitation  upon  who  may  claim  exemption, 
rather  than  a  declaration  that  all  debtors  may  claim  it.  I 
think  that  all  accomplished  by  limiting  exemption  rights  to 
"debtors,"  is  that,  if  an  alimony  judgment  is  not  a  "debt,*' 
there  is  no  exemption  as  to  such  a  judgment;  and  that  us- 
ing the  word  "debtor"  does  not  settle  whether  such  judg- 
ment is  or  is  not  a  debt.  If  it  is  not  a  debt,  then,  as  exemp- 
tions bar  nothing  but  the  collection  of  "debt,"  there  is  herb 
no  exemption. 

Concede  it  is  a  general  rule  that  a  judgment  is  "a  debt 
of  record,"  no  matter  what  the  basis  of  the  judgment  is,  yet 
such  concession  does  not  more  than  meet  one  of  the  argu- 
ments of  appellant:  to  wit,  that  "debt"  is  created  by  con- 
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tract,  only.  But  though  a  judgment  is  ordinarily  "a  debt 
of  record,"  without  reference  to  its  basis,  the  courts  may 
look  into  the  record  behind  the  judgment  to  ascertain 
whether  it  is  an  allowance  of  alimony.  Wetmore  t?.  Markoe^ 
196  U.  S.  68  (25  Sup.  Ct.  Rep.  172,  at  174) ;  Boynton  t?. 
Ball,  121  U.  S.  457  (7  Sup.  Ct.  Rep.  981).  It  is  permitted 
to  show  that  the  judgment  itself  lacks  some  essential  attri- 
bute of  "debt."  One  such  attribute  is  certainty  as  to 
amount  and  maturity.  The  order  at  bar  provides  a  month- 
ly allowance.  The  total  and  the  maturity  depend  upon  how 
long  appellant  shall  live,  when,  if  at  all,  she  remarry,  and 
how  long  the  minor  child  shall  live.  Thus,  both  amount 
and  maturity  are  uncertain.  It  is  held,  in  Dunbar  v.  Dufir 
bar,  190  U.  S.  340  (23  Sup.  Ct.  Rep.  757),  that  a  discharge 
in  bankruptcy  is  no  bar  to  enforcing  an  agreement  to  pay 
an  annuity  to  a  divorced  wife  during  her  life,  or  until  she 
remarries,  because  there  is  a  substantial  impossibility  of 
estimating  the  value  of  the  contingency  of  a  remarriage. 
Unlike  most  judgments,  certainty  is  lacking  because  the  ali- 
mony order  remains  in  court,  and  is  subject  to  being  can- 
celled or  changed  at  any  time.  Wetmore  v.  Markoe,  196  TT. 
S.  68  (25  Sup.  Ct.  Rep.  172) ;  Barclay  v.  Barclay,  184  111. 
375  (56  N.  E.  636) ;  Audubon  t?.  Shufeldt,  181  U.  S.  575  (21 
Sup.  Ct.  Rep.  735) ;  Andrew  v.  Andrew,  62  Vt.  495  (20  Atl. 
817,  819).  In  the  Audubon  case,  the  Supreme  Court  of  the 
United  States  approves  Alexa/nder  v.  Alexander,  13  A  pp. 
D.  C.  334,  345  (45  L.  R.  A.  806),  in  holding  that: 

"The  allowance  of  alimony  is  not  in  the  nature  of  an 
absolute  debt.  It  is  not  unconditional  and  unchangeable. 
It  may  be  changed  in  amount,  even  when  in  arrears,  upon 
good  cause  shown  to  the  court  having  jurisdiction." 

la 

Passing  that  there  is  no  debt  because  the  requisite  cer- 
tainty is  lacking,  I  next  contend  that  the  treatment  of  ali- 
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mony  allowances  by  the  courts  demonstrates  that  such  an 
allowance  is  not  a  '^debt,''  because: 

a.  It  is  universally  held  that  such  a  judgment  is  not 
a  debt,  within  prohibitions  of  imprisonment  for  debt. 
Bronk  v.  State,  43  Fla.  461  (31  So.  248,  99  Am.  St  Bep. 
119) ;  Barclay  v.  Barclay,  184  111.  376  (66  N.  E.  821) ;  Bw 
parte  Orace,  12  Iowa  208;  Note  Am.  Ann.  Gases,  1913E, 
1087,  and  cases;  Bates  v.  Bates,  74  Oa.  106;  Mahoney  v, 
Mahoney,  69  Minn.  347  (61  N.  W.  334) ;  Lockwood  v.  Emm, 
34  Ohio  St.  1.  The  allowance  may  be  enforced  by  proceed- 
ings in  contempt,  and  the  recalcitrant  punished  by  fine  and 
imprisonment.  In  Foster  v.  Foster,  130  Mass.  189,  the 
court  held  that  ^'a  husband  may  be  lawfully  arrested  on  an 
execution  issued  upon  a  decree  for  alimony.^'  In  England, 
'^the  court  may  r^uire  him  to  give  security  for  its  payment,'' 
or  ^'direct  him  to  make  a  transfer  of  money  to  a  trustee  for 
the  convenient  payment  to  the  wife.^'  Bingrose  on  Marriage 
&  Divorce,  page  26.  Of  course,  no  court  can  do  this  in  giv- 
ing a  naked  judgment  for  debt  or  in  enforcement  of  such  a 
judgment. 

b.  Such  a  judgment  is  not  a  provable  debt,  within  the 
meaning  of  the  Bankruptcy  Act.  1  Loveland  on  Bank- 
ruptcy, 694  to  596,  and  612  to  614 ;  5  Cyc.  397,  and  cases ; 
Auduh07i  V,  Shafeldt,  181  U.  S.  675 ;  Dunbar  v.  Dunbar,  190 
U.  S.  340;  8  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  996,  999; 
Bankruptcy  Act,  1883 ;  Wetmore  v.  Markoe,  196  U.  S.  68  (2 
Ann.  Cas.  265,  26  Sup.  Ct.  Bep.  172,  49  L.  Ed.  890) . 

c.  Though  the  courts  will  not  subject  the  homestead 
to  an  ordinary  debt,  they  do  subject  it  to  the  satisfaction  of 
an  allowance  for  alimony.  Winter  v.  Winter,  96  Neb.  336 
(145  N.  W.  709,  710) ;  Blankenship  v.  Blankenship,  19  Kan. 
159;  Daniels  v.  Morris,  54  Iowa  369,  371  (distinguishing 
Byers  v.  By ers,  21  Iowa  268). 

d.  In  TuUy  i?.  Tully,  159  Mass.  91  (34  N.  E.  79),  pen- 
sion  money  was  subjected  to  an  alimony  judgment,  though 
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the  Federal  exemption  statute  was  invoked.  Why,  with  ref- 
erence to  exemptions,  pension  money  differs  from  earnings, 
is  not  readily  perceivable. 

e.  The  authorities  hold  enforcement  of  such  award  is 
not  the  collecting  of  a  debt,  but  a  sequestration,  akin  to 
specific  performance  decree  and  to  partition;  that,  in  anal- 
ogy to  marriage  settlements,  alimony  is  a  setting  aside  of 
part  of  the  joint  estate  for  the  purpose  of  avoiding  the  fam- 
ily's becoming  a  public  charge.  Daniels  v.  Morris,  54  Iowa 
369,  371;  Winter  v.  Winter,  95  Neb.  335  (145  N.  W.  709, 
710) ;  Cochra/n  v.  Cochran,  42  Neb.  612  (60  N.  W.  942) ; 
Anderson  v.  NorveU-Sho/pleigh  Hdw.  Co,,  134  Mo.  App.  188 
(113  S.  W.  733) ;  Earle  v.  Earle,  27  Neb.  277  (43  N.  W.  118). 

This  categorical  formulation,  it  seems  to  me,  conclu- 
sively d^nonstrates  that  a  judgment  ordering  a  payment 
for  the  support  of  wife  and  child  neither  is,  nor  is  it  based 
upon,  a  "debt.",  But  the  reasoning  of  the  cases  cited  is 
more  convincing  than  any  summary  of  their  holdings. 

lb 

The  argument  that  the  obligation  to  support  wife  and 
child  "is  of  the  nature  of  an  ordinary  indebtedness,  and 
tliat  decree  ordering  such  payment  in  no  way  differs  from 
an  ordinary  decree  lor  the  payment  of  money,"  is  said,  in 
Andrew  v.  Andrew,  62  Vt.  495  (20  Atl.  817,  819),  to  be  an 
erroneous  view.  In  Barclay  v.  Barclay,  184  111.  375  (56  N. 
E.  636),  and  Wightman  v.  Wightman,  45  111.  Iffl,  it  is  held 
that  the  decree  may  be  enforced  by  attachmait  for  con- 
tempt, because  the  allowance  is  not  a  debt;  and  in  the 
Wightman  case,  it  is  said  that  this  is  so  because  prohibition 
of  imprisonment  for  debt  refers  to  an  obligation  founded 
upon  contract.  It  is  ruled  in  Ex  parte  Perkins,  18  Cal.  60, 
that  this  allowance  is  not  technically  a  debt ;  that  the  hus- 
band owes  the  wife  no  specific  amount  of  money ;  and  that 
the  judgment,  instead  of  evidencing  a  debt,  is  the  making 
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definite  an  imperfect  obligation,  that  of  support — ^is  a  com- 
pelling the  husband  to  perform  a  duty.  And  Adams  v. 
Adams,  80  N.  J.  Eq.  175  (83  Atl.  190),  declares  that  these 
holdings  are  sustained  by  the  great  weight  of  authority; 
and  upon  very  full  investigation,  I  have  found  no  dissent, 
except  in  Nebraska  and  Missouri. 

The  enforcement  of  such  a  decree  or  award  may  not 
be  had  at  law — is  not  suable  at  law;  and  resort  must  be 
had  to  the  chancellor  to  enforce  the  award.  Audubon  v, 
Shufeldt,  181  U.  S.  575  (21  Sup.  Ct  Rep.  735)  ;  AndArew  t?. 
Andrew,  62  Vt.  495  (20  Atl.  817)  ;  Nary  v,  Braley,  41  Vt. 
180;  Allen  v.  Allen,  100  Mass.  373,  at  374;  Wetmore's  case, 
196  U.  S.  68  (25  Sup.  Ct.  Rep.  172).  Its  enforcement  is  in 
the  nature  of  a  decree  compelling  specific  performance  of 
the  obligation  of  the  husband  to  support  wife  and  family. 

"Alimony  does  not  arise  from  any  business  transaction, 
but  from  the  relation  of  marriage.  It  is  not  founded  on 
contract,  express  or  implied,  but  on  the  natural  and  legal 
duty  of  the  husband  to  support  the  wife."  Audubon  v. 
Shufeldt,  181  U.  S.  575  (21  Sup.  Ot.  Rep.  735),  approved  in 
the  Wetmore  case,  196  U.  R.  68  (25  Sup.  Ct.  Rep.  172). 

It  is  a  penalty  imposed  for  a  failure  to  perform  a  duty. 
Barclay  v.  Barcla^j,  184  111.  375  (56  N.  E.  636).  The  policy 
of  law  imposed  this  obligation  upon  the  husband.  Wetmore 
V.  Markoe,  196  U.  S.  68  (25  Sup.  Ct.  Rep.  172).  To  the 
same  effect  is  Romaine  v.  Cha/iinoey,  129  N.  Y.  566  (29  N.  E. 
8S6).  In  reasoning  why  such  an  award  is  not  within  the 
prohibition  of  imprisonment  for  debt,  it  was  said,  in  8tate 
V.  Cook,  66  Ohio  St.  566  (64  N.  E.  567)  : 

"It  seems  manifest  that,  so  far  as  the  obligation  of  the 
husband  enters  into  the  consideration,  and  affords  the  basis 
for  the  court's  action,  it  is  not  a  debt,  in  the  sense  of  a 
pecuniary  obligation ;  it  arises  from  a  duty  which  the  hus- 
band owes  as  well  to  the  public  as  to  the  wife,  but  it  is  not 
upon   any  specific  contract.  ♦  ♦  ♦  The  liability  originates 
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in  the  wrongful  act  of  the  husband,  against  the  conse- 
quences of  which  the  public,  as  well  as  the  wife,  has  the 
right  to  be  protected." 

The  decree  is  an  admeasurement  by  which  the  court 
makes  specific  a  general  duty  to  support,  created  by  the 
marital  relation  and  by  public  policy.  Audubon  v.  Shufeldt, 
181  U.  S.  575  (21  Sup.  Ct.  Rep.  735) ;  Daniels  v.  Lindley,  44 
Iowa  567;  Rommne  v.  Chmtncey,  129  N.  Y.  566  (29  N.  E. 
826,  26  Am.  St.  Rep.  544,  14  L.  R.  A.  712) ;  Fickel  r. 
Granger,  83  Ohio  St.  101  (93  N.  E.  527,  32  L.  R.  A.  [N.  S.] 
270) ;  State  v.  Cook,  66  Ohio  St.  566  (64  N.  E.  567,  58  L.  R. 
A.  625) ;  Noyes  v.  Hubbard,  64  Vt.  302  (23  Atl.  727).  And 
it  is  held,  in  Winter  v.  Winter,  95  Neb.  335  (145  N.  W.  709, 
712),  that  a  court  of  equity  will  compel  the  performance  of 
marriage  obligations. 

Another  reason  for  holding  that  an  alimony  allowance 
is  not  a  debt,  is,  in  essence,  that  the  judgment  of  the  court 
is  a  sequestration  and  division  of  the  property,  made  on  a 
consideration  of  the  circumstances  of  the  family.  See 
Daniels  r.  Morris,  54  Iowa  369.  It  is  setting  aside  money 
of  the  marital  partnership,  to  be  devoted  to  the  support  of 
the  wife.  Ex  parte  Perkins,  18  Cal.  60.  The  allowance 
bears  some  analogy  to  marriage  settlements.  It  is  a  seques- 
tration, rather  than  a  judicial  order,  making  the  husband 
the  debtor  *of  his  wife  and  children.  According  to  Gochrcm 
V,  Cochran,  42  Neb.  612  (60  N.  W.  942),  the  enforcement  of 
the  order  is  an  invoking  of  the  general  equity  powers  of  the 
court  to  appropriate  property  of  a  nonresident  within  the 
jurisdiction  to  the  maintenance  of  the  wife  and  child. 
Mahoney  v.  Mahoney,  59  Minn.  347  (61  N.  W.  334),  holds 
that  an  allowance  of  alimony  to  the  wife  out  of  the  property 
of  the  husband  is  a  sequestration,  and  that,  "in  providinfj 
for  the  division  and  adjustment  of  property  in  case  of 
divorce,  the  law  proceeds  upon  the  theory  that  the  wife  has 
an  interest  in  the  property  of  her  husband ;"  and  that  there- 
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from  it  follows  that  exemptions  have  no  place  against  en- 
forcement of  the  allowance.  And  an  "Exemption  Statute 
has  1^0  more  application  than  it  would  have  in  an  ordinary 
suit  for  partition.'*  It  is  said,  in  State  v.  Cook,  66  Ohio  St. 
566  (64  N.  E.  567) : 

"Beyond  this,  the  provision  for  alimony  is  an  allow- 
ance. It  is  in  the  nature  of  a  partition.  Recognizing  the 
right  of  the  wife  to  participate  in  the  accumulations  which 
are  presumably  the  result  of  their  joint  efforts  and  joint 
economies.    •     ♦    • " 

The  wife  is  awarded  a  just,  equitable  proportion  of  the 
whole,  and  this  allowance  may  be  in  money,  payable  in 
gross,  or  in  future  instalments.     In  modem  practice,  the 
allowance  is  one  made  to  a  woman  on  divorce,  for  support 
out  of  her  husband's  estate.    Anderson  v.  Norvell-Shapleigh 
Hdw,  Co.,  134  Mo.  App.  188  (113  S.  W.  733).    The  case  of 
Wightman  v,   Wightman,  45  111.  167,  puts  it  that,  if  the 
defendant  remain  contumacious,  the  court  may,  in  addition 
to  attachment  for  contempt,  seciuestrate  his  real  and  per- 
sonal property,  as  a  means  of  enforcing  performance  of  the 
decree.    Finally,  it  is  said  in  Audubon  v.  Shufeldt,  181  U.  S. 
575  (21  Sup.  Ct.  Rep.  735,  736),  approved  in  the  Wetmore 
case,  that  permanent  alimony  is  regarded  rather  as  a  por- 
tion of  the  husband's  estate,  to  which  the  wife  is  equitably 
entitled,  than  as  strictly  a  debt;   that. alimony,  from  time 
to  time,  may  be  regarded  as  a  portion  of  his  current  income 
or  earnings. 

After  the  divorce, '  it  still  remains  the  duty  of  the 
father  to  provide  for  his  children ;  and  that  they  are  given 
in  the  custody  of  the  mother  does  not  relieve  him  from  that 
duty.  Therefore,  the  court  is  authorized  to  decree  to  the 
wife  so  much  of  the  estate  of  the  husband,  or  such  sum  of 
money  paid  in  lieu  thereof,  as  the  court  deems  just.  It  is 
an  assignment  of  property  which  the  court  undertakes  to 
put  her  in  possession  of,  and  the  money  is  to  be  paid  her  in 
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lieu  of  a  part  of  his  estate.  The  decree  is,  in  its  nature, 
specific.  Andrev)  v.  Andf-ew,  62  Vt.  495  (20  Atl.  817). 
Tt  is  not  a  debt,  but  is  an  allotment  of  a  part  or  proportion 
of  his  estate  vested  by  the  court  and  appropriated  to  her, 
and  is  similar  to  an  ordinary  decree  for  specific  perform- 
ance. Lyon  V.  Lyon,  21  Conn.  184,  185.  Permanent  alimony 
is  I'ejj^arded  rather  as  a  portion  of  the  husband's  estate  t^ 
which  the  wife  is  equitably  entitled,  than  as  being,  in  strict- 
ness, a  debt.  Audubon  v,  f^hnfeldt,  181  U.  S.  575  (21  Sup. 
Ct.  Rep.  735). 

"The  court  does  not  decree  alimony  as  a  debt  to  the 
wife,  or  as  damages  to  be  jjaid  to  her  by  her  late  husband, 
but  as  a  part  of  the  estate  standing  in  his  name,  in  which 
she  ha.s  a  right  to  share,  fixed  by  the  court  in  its  discretion 
and  thus  appropriated  to  her,  and  to  which  she  thereupon 
becomes  legally  entitled."  ^"^tate  v.  Cook,  66  Ohio  St.  5P<) 
(64  N.  E.  567).   • 

And  all  this  does  not  mean,  in  strictness,  a  severittg 
allotment  or  partition  of  property  at  the  time  decree  is 
passed.  Alimony  from  time  to  time  may  be  regarded  as  a 
portion  of  the  husband's  current  income  or  earnings. 
Audubon  v.  SlhnfeMt,  181  U.  B.  575  (21  Sup.  Ct.  Rep.  735). 
In  other  w^ords,  the  future  income  and  earnings  are  im- 
pressed with  an  equitable  lien,  and  subject  to  future  sever- 
ance. This,  no  doubt,  is  one  of  the  reasons  upon  which  the 
Massachusetts  court  held  pension  money  to  be  subject  to 
an  alimony  judgment. 

If  a  judgment  which  plaintiff  has  is  not  a  debt,  then 
her  former  husband  is  not  her  debtor,  and  for  that  reason 
can  plead  no  exemption  statute.  If  it  be,  perchance,  a  debt 
in  some  aspects,  and  the  means  to  satisfy  such  debt  have 
been  alloted,  sequestrated,  or  have  had  a  lien  impressed  up- 
on them  by  the  court  of  equity,  no  exemption  statute  can 
make  those  means  a  free  asset,  an<l  no  new  wife  or  family 
can  have  a  part  or  lot  in  what  is  the  property  of  another. 
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II.  The  next  question  is  whether,  though  an  alimony 
judgment  be  a  debt,  the  exemption  statute  should  not  be  so 
construed  as  not  to  apply  to  such  a  debt.  The  answer  in 
volves  the  familiar  rule  of  construction  that  no  statute 
should  be  given  a  literal  interpretation  if  such  interpreta- 
tion will  lead  to  absurdity,  or  to  consequences  that  the  leg- 
islature could  not,  in  reason,  have  intended,  unless  the 
words  used  clearly  indicate  that  the  legislature  desires  to 
discard  reason  and  public  policy. 

The  so-called  debt  arises  from  a  duty  which  the  hus- 
band owes  to  the  public,  as  well  as  to  the  wife;  and  the 
liability  originates  in  the  wrongful  act  of  the  husband, 
against  the  consequences  of  which  the  public,  as  well  as 
the  wife,  has  the  right  to  be  protected.    State  v.  Cook,  66 
Ohio  St.  566  (64  N.  E.  567).    And  it  is  said,  in  Murray  v. 
Murray,  84  Ala.  363  (4  So.  239),  that  the  duty  to  provide 
maintenance  for  the  wife  is  much  more  binding  than  mere 
contractual  obligation,  and  is  not  only  a  duty  to  her,  but 
is,  as  well,  an  obligation  to  protect  the  public  against  being 
burdened  with  a  charge.     It  is  the  policy  of  exemption 
statutes  to  protect  the  family  as  a  whole;  to  avoid  the  mak- 
ing of  any  member  a  public  charge.    Murray  v.  Murray,  84 
Ala.  363  (4  So.  239)  ;  Mahoney  v.  Mahoney,  59  Minn.  847 
(61  N.  W.  334).    It  is  unquestionable  that  the  same  policy 
underlies    the   providing    of    alimony;    and   in    Winter  v. 
Wi/iter,  95  Neb.  335  (145  N.  W.  709,  712),  we  find  the  per- 
tinent inquiry  why  exemption  statutes  should  not  be  con- 
strued to  be  a  protection  of  the  family  against  the  husband, 
as  well  as  a  protection  of  his  property  against  creditors, 
and  a  declaration  that  the  rights  of  the  holder  of  the  ali- 
mony decree  rest  on  the  reasoning  which  permits  the  home- 
stead to  be  sold  for  the  support  of  the  family,  though  a 
creditor  may  not  sell  it.    We  held,  in  Daniels  v,  Morris,  54 
Iowa  369,  that  the  homestead  might  be  sold  to  satisfy  an 
allowance  of  alimony,  and  put  it  upon  the  ground  that  the 
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homestead  is  not  for  the  husband  alone,  but  for  the  benefit 
of  the  family.  That  is  the  ground  upon  which  Winter  v. 
Winter,  95  Neb.  335  (145  N.  W.  709,  712),  proceeds.  And 
it  is  said,  in  Best  v.  Zutavern,  53  Neb.  604  (74  N.  W.  64); 
that  ^^the  homestead  law  is  a  family  shield  and  cannot  be 
employed  by  either  spouse  to  wrong  the  other."  As  was 
said  in  the  Wetmore  case,  196  U,  S.  68  (25  Sup.  Ot  Rep. 
172) : 

"The  bankruptcy  law  should  receive  such  an  interpre- 
tation as  will  effectuate  its  beneficent  purposes,  and  not 
make  it  an  instrument  to  deprive  dependent  wife  and  chil- 
dren of  the  support  and  maintenance  due  them  from  the 
husband  and  father,  which  it  has  ever  been  the  purpose  of 
the  law  to  secure." 

And  nothing  in  Whitcomb  v.  Whitcomh,  52  Iowa  715, 
or  Byers  v.  Byers,  21  Iowa  268,  which  the  Whitoomh  case 
distinguishes,  is  in  conflict  with  any  of  this.  In  the  Whit- 
comb case,  the  husband  had  obtained  a  divorce,  and  in  that 
proceeding,  the  wife  was  allowed  alimony.  She  had  the  de- 
cree of  divorce  set  aside.  So,  by  her  own  act,  she  restored 
the  husband  to  the  status  of  head  of  the  family.  Upon  the 
very  reasoning  that  the  homestead  is  not  for  the  benefit  of 
either  husband  or  wife  alone,  it  had  to  be  ruled  that  one 
might  not  take  the  homestead  from  the  other  so  long  as 
they  remained  married  to  each  other, — and  for  all  that  ap- 
pears in  the  record,  the  husband  was  occupying  this  home- 
stead with  the  childi*en  of  the  parties;  and  in  the  Byers 
case,  in  which  the  wife  had  obtained  the  divorce,  she  was 
not  permitted  to  seize  the  homestead,  because  the  husband 
occupied  it  with  their  children. 

The  attitude  of  the  law  to  the  decree  for  alimony  is 
further  made  plain  by  holdings  that  such  decree  makes  it<3 
owner  a  creditor  only  as  against  an  attempt  to  take  proper- 
ty from  the  family.  Andrew  v.  Andrew,  62  Vt.  495  (20  Atl. 
817,  at  819) ;   Livermore  v.  Boutelle,  11  Gray  (Mass.)  217. 
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In  Romaim  v.  Chauncey,  129  N.  Y.  566  (29  N.  E.  826),  it 
is  Iield  that  a  court  of  equity  will  not  lend  its  aid  to  sub- 
ject an  appropriation  of  alimony  to  debts  contracted  by  the 
wife  before  the  decree  allowing  alimony  was  entered.  In 
Tully  V.  Tully,  159  Mass.  91  (34  N.  E.  79),  it  was  held, 
against  a  plea  of  the  Federal  exemption  statute,  that  pen- 
sion money  could  be  subjected  to  an  alimony  judgment  be- 
cause such  money  ''is  designed  in  part  to  enable  the  pen- 
sioner to  support  his  wife  and  family,"  and  that,  therefore, 
the  statute  "should  not  be  strained  to  enable  him  to  avoid 
this  duty."  We  should  not  strain  the  exemption  statutes, 
which  were  enacted  to  effectuate  public  policy,  into  destroy- 
ing that  very  policy,  merely  because  the  statute  attaches  no 
express  limitations  to  the  use  of  the  word  "debtor."  When- 
ever it  fairly  appears  that  a  literal  construction  will  defeat 
what  is  confessedly  the  legislative  policy,  then  the  word 
should  yield  to  the  spirit.  It  is  universally  held  that  well- 
known  public  policy  should  not  thus  be  made  ineffective,  un- 
less the  language  of  the  statute  compels  a  holding  that  the 
legislature  intended  to  defeat  legislative  purpose,  and  to 
abandon  sound  public  policy. 

2a 

If  our  statute  expressly  declared,  as  is  done  in  some 
other  jurisdictions,  that  the  allowance  of  alimony  was  or 
was  not  a  debt,  within  the  meaning  of  the  statute,  there 
would  be  nothing  to  construe.  We  have  no  such  definite- 
ness.  The  most  that  can  be  claimed  is  that,  since  the  word 
"debtor"  is  used  without  limitation  in  terms,  a  literal  in- 
terpretation gives  an  exemption  against  any  and  all  debts. 
But  the  statute  is  certainly  not  broader  than  if  it  said  the 
earuings  should  be  exempt  from  "any  debt."  If  that  were 
the  language  used,  it  would  not  follow  that  there  must  be  a 
literal  construction.  Courts  may  even  reject  clauses  and 
substitute  one  word  for  another  in  a  wiU,  provided  that 


854  ScHooLEY  V.  ScHooLBY.  [184  lowa 

is  "imperatively  demanded  in  order  to  carry  out  the  in- 
tention of  the  testator."    Taylor  v.  Taylor,  118  Iowa  407, 
at  410.     They  may  "arbitrarily  expunge  or  alter  words 
in  a  will/*  if  it  be  necessary  to  carry  out  such  intention. 
Gri^th  V.  Woodward,  1  Yeates  (Pa.)  316,  318.    The  "rule  of 
reason"  may  be  applied  in  dealing  even  with  words  like 
"any  person."     See  Hodgkin  v.  Atlantic  &  Pac.  R,  Co.,  5 
Abb.  Pi^ac.  N.  S.  (N.  Y.)  73,  74;  mate  v.  Smiley,  65  Kan. 
240  (69  Pac.  199).    And  it  may  not  readily  be  perceived  why 
"any  debt"  is  more  controlling  or  all-including  than  "any 
person."    Lt  has  been  decided  over  and  again  that  the  words 
"any  person"  shall  not  'be  literally  construed,  if  so  doing 
would  result  in  absurdity  or  in  contravention  of  conceded 
public  policy.    A  four-year-old  child  is  "a  person."    Sutton 
V.  State,  122  Ga.  158  (50  S.  E.  60,  61).    In  the  statute  pro- 
hibiting and  punishing  rape,  there  is  no  limitation  of  who 
may  commit  it.    But  it  would  not  be  contended  that  a  four- 
year-old  child  or  the  husband  of  complainant  is  within  the 
statute.    We  have  a  statute  prohibiting  the  resort  by  any 
person  for  the  purposes  of  "prostitution,"     But  we  held, 
in  State  v.  Gardner,  174  Iowa  748,  that,  since  females  only 
may  be  prostitutes,  a  male  cannot  resort  for  the  purpose  of 
"prostitution."    Though  an  indictment  for  seduction  did  not 
disclose  the  sex  of  the  alleged  seducer,  we  held,  in  Staie  v. 
Olson,  108  Iowa  667,  at  668,  that,  in  reason,  the  charge  must 
be  construed  to  refer  to  a  male  person.    The  Constitution 
of  the  United  States  makes  "any  person  or  persons"  liable 
to  punishment  for  misprision  of  treason;  and  it  was  held 
that,  though  these  words  are  broad  enough  to  include  ever}' 
human  being,  they  must  necessarily  be  confined  to  a  person 
or  persons  owing  allegiance  to  the  United   States.     The 
statute  invalidates  "every  disposition  of  property"  which 
suspends  the  absolute  power  of  controlling  the  same  for  a 
longer  period  than,  etc.    Nothing  could  be  more  all-inclusive 
than  the  words  "every  disposition  of  property."    But  we 
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held,  in  In  re  Estate  of  eleven,  161  Iowa  289,  at  295,  and  in 
Wilson  V,  First  Nat.  Bank,  164  Iowa  402,  that  this  statute 
did  not  apiily  to  charities,  because  *'The  rule  of  public  pol- 
icy which  forbids  estates  to  be  indefinitely  inalienable  in  the 
hands  of  individuals  does  not  apply  to  charities,''  for  the 
reason  that  charities  are  established  for  lasting  and  per- 
manent benefit.    In  State  v.  Grimmell,  116  Iowa  596,  we  had 
to  deal  with  a  statute  which,  in  terras,  makes  every  com- 
munication to  a  physician  privileged.    But  we  declared  that 
the  statute  does  not  shield  a  physician  charged  with  murder 
by  abortion.    No  such  limitation  can  be  found  in  the  statute, 
80  far  as  words  go.    But  we  restricted  the  sweeping  words 
because  we  would  not  imjiute  to  the  legislature  the  purpose 
of  shielding  criminals.     Cases  too  numerous  for  citation 
hold  that,  though  statutes  permit  "any  person"  to  recover 
for  injury  sutfei'ed  by  the  act  of  some  corporation,  such  as  a 
carrier,  that  one  who  is  himself  in  fault,  or,  in  the  absence 
of  a  statute  abolishing  the  fellow-servant  rule,  is  injured 
by  the  act  of  a  fellow  servant,  may  yet  not  recover.     8ee 
Dowell  V,  Vickshurg  d  M,  K,  Co.,  61  Miss.  519,  529;  Carle  i\ 
Bangor  d  P.   Canal  d  R,  Co.,  43  Me.  269,  271 ;    Sala   r. 
Chicago,  R.  L  d  P.  /?.  Co.,  85  Iowa  679;  Miller  v.  Coffin,  19 
R.  I.  164  (36  Atl.  6)  ;  Sullivan  v.  Missouri  Pae.  R.  Co.,  97 
Mo.  113  (10  F?.  W.  852)  ;  Atchison.  T.  d  *S.  F.  R.  Co.  v.  Far- 
row,  6  Colo.  498,  505;  Lutz  v.  Atlantic  d  Pac.  R.  Co.,  6  N. 
M.  496  (30  rac.  913)  :  Proctor  r.  Hannibal  d  St.  J.  R.  Co..  64 
Mo.  112,  122;  Connor  v.  Chicago,  R.  I.  d  P.  R.  Co.,  59  Mo. 
285,  292.    Ruch  holdings  are  put  upon  the  ground  that  stat- 
utes will  not  be  strained  to  overturn  acknowledged  princi- 
ples of  justice  and  sound  public  policy,  unless  the  words  of 
the  |tatute  indicate  that  the  legislature  desires  to  abandon 
such  principles  and  such  policy.     See  Dixon  v.  Telegraph 
Co.  (C.  C.  A.)  68  F(*<1.  631 ;  JcircTl  r.  B^Mird  of  TruAtees,  113 
Fowa  47,  49. 

In  my  opinion,  the  case  at  bar  may  be  decided  for  the 
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appellant  with  much  less  strain  than  was  required  to  give 
reasonable  meaning  to  such  words  as  "any  person.'' 

It  is  said  in  the  Wetmore  case: 

"Unless  positively  required  by  direct  enactment,  the 
court  should  not  presume  a  design  upon  the  part  of  Con- 
gress, in  relieving  the  unfortunate  debtor,  to  make  the  law  a 
means  of  avoiding  enforcement  of  the  obligation,  moral  and 
legal,  devolved  upon  the  husband  to  support  his  wife  and  to 
maintain  and  educate  his  children." 

And  Dunbar  v.  Dunbar,  190  U.  R.  340  (23  Sup.  Ct.  Rep. 
757),  approved  in  the  Wetmore  case,  declares: 

"We  think  it  was  not  the  intention  of  Congress,  in 
passing  a  bankruptcy  act,  to  provide  for  the  release  of  the 
father  from  his  obligation  to  support  his  children  by  his 
discharge  in  bankruptcy;"  and  that,  "as  the  defendant 
would  still  remain  liable  for  the  support  of  his  minor  chil- 
dren, even  if  discharged  from  this  contract  under  the  act, 
and  he  would  remain  liable  for  past  support,  why  should 
it  be  held  that  Congress  intended  that  such  a  contract,  to 
do  what  the  law  enjoins  upon  him  as  a  duty,  should  be  re- 
leased? There  is  no  language  in  the  act  which  plainly  so 
I)rovides,  and  we  ought  not  to  infer  it." 

The  Dunhar  case  approves  the  holding  of  7«  re  HubhnnL 
OS  Fed.  710,  which  says,  with  reference  to  a  decree  provid- 
ing for  the  maintenance  of  a  bastard,  that  "the  bankruptcy 
act  was  passed  to  relieve  persons  bringing  themselves  with- 
in its  provisions  from  the  incubus  of  hopeless  indebtedness: 
but  it  was  not  intended  to  nor  does  it  subvert  the  higher 
inile,  which  casts  upon  a  parent  the  care  and  maintenance 
of  his  offspring," — a  duty  whose  performance  is  required 
by  the  welfare  of  the  state,  as  also  every  principle  of  law. 
statutory,  natural,  and  divine. 

The  divorce,  with  its  incidental  Allowance  of  alimonv. 

« 

sim])ly  continues  the  duty  of  the  husband  beyond  the  de- 
cree, without  changing  its  nature.     Romaine  v.  Chawncey, 
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129  N.  Y.  5(>(>  (29  N.  E.  826,  14  L.  R.  A.  712) ;  Fickel  v. 
Granger,  83  Ohio  St.  101  (32  L.  K  A.  [N.  S.]  270,  93  N.  E. 
•>'27) ;  Locktcood  v.  Krii/ttiy  34  Ohio  St.  1;  State  v.  Cook,  66 
Ohio  St.  566  (64  N.  E.  567,  58  L.  B.  A.  625).    But  assume 
that  divorce  terminates  all  relations  to  the  former  wife,  is 
not  the  father,  under  the  underlying  reason  and  purpose  of 
exemption  laws,  and  with  reference  to  the  children,  as  much 
'*the  head  of  the  family"  as  he  ever  was?    Is  not  every  duty 
cast  upon  him?     With  reference  to  those  children,  is  not 
every  duty  which  led  to  the  making  of  exemption  laws  still 
his  duty?    Those  laws  were  made  so  that  the  father  could 
avoid  the  making  of  public  charges  out  of  his  children. 
Does  the  divorce  end  the  desire  of  the  law  that  children 
sliall  not  be  made  paupers  as  long  as  the  father  can  earn 
money?    For  that  matter,  as  has  been  seen,  it  is  universally 
held  that  the  divorce  does  not  terminate  the  duty  to  sup- 
port the  wife,  to  the  extent  of  paying  the  alimony  which  the 
court  has  provided  for  her;  and  it  is  self-evident  that  the 
divorce  does  not  terminate  the  relation  of  parent  and  child. 
If  this  be  sound  reasoning,  the  most  that  can  be  said  is  that, 
if  the  man  remarry,  and  thereby  creates  a  double  strain 
upon  his  resources,  and  if  this  does  him  an  injury,  it  is  self- 
invited,  because  the  new  marriage  was  voluntarily  entered 
into,  in  the  light  of  the  knowledge  that  a  double  burden 
would  result.    See  Anderson  v.  NorvellShapleigh  Bdw.  Co,, 
134  Mo.  App.  188  (113  S.  W.  734),  in  which  case  it  is  said 
that  the  hardship  of  being  required,  on  remarrying  after 
divorce  and  award  of  alimony,  to  support  two  families,  is 
immaterial  on  a  judicial  construction  of  the  statute,  be- 
cause the  injury  is  self-invited.     In  Winter  v.  Winter,  95 
Neb.  335  (145  N.  W.  709,  at  712),  there  was  failure  to  pay  a 
monthly  allowance,  and  it  is  said  that,  *'if  the  defendant 
can  create  a  condition  with  which  to  successfully  defend 
himself  against  the  decree  of  the  court,  then  it  may  well 
be  doubted  whether  the  decree  is  of  any  use;"  and  further 


858  SciiooLRY  V.  8CHOOLBY.  [184  Iowa 

said  that  no  mere  rule  of  law  interposed  by  defendant  will 
permit  a  derelict  husband  to  escape  the  burden  of  support- 
ing his  wife  and  children ;  that,  when  the  legislature  passed 
statute  providing  for  exemptions  for  the  "head  of  a  family," 
it  certainly  did  not  contemplate  that  a  man  could  fail  in 
duty  to  provide  for  wife  and  children,  in  defiance  of  the 
decree  of  the  court ;  and  that  "the  law  ought  not  to  permit 
him  to  construct  a  shield  that  will  protect  him  in  hia 
marital  and  domestic  recklessness.  By  getting  married 
again,  he  ought  not  to  be  permitted  to  relieve  himself  from 
the  burden  of  supporting  the  child  that  he  caused  to  come 
into  the  w^orld ;''  and  that  the  duty  of  the  husband  to  comply 
with  that  decree  is  as  strong  as  "the  duty  which  binds  him 
to  the  wife  in  Omaha,"  who  is  of  a  class  concerning  which 
it  is  said,  in  Best  v.  Zutavern,  53  Neb.  604  (74  N.  W.  64), 
that  the  judgment  for  alimony  is  an  advance  warning  to. 
Against  an  assertion  by  a  divorced  husband  of  an  exemp- 
tion in  a  homestead  in  resistance  of  a  judgment  for  ali- 
mony, it  was  said,  in  Cochran  v.  Cochran.,  42  Neb.  612  (60 
N.  W.  942),  that  the  divorce  laws  may  not  be  used  to  enable 
designing  husbands  to  escape  the  performance  of  their  mar- 
riage contracts. 

Whosoever  goes  part  way  must  be  prepared  to  go  all 
the  way.  If  divorce  and  remarriage  bar  enforcement  of  the 
alimony  judgment,  then  it  is  immaterial  which  party  gets 
the  divorce,  and  immaterial  that  it  was  granted  for  the 
misconduct  of  the  party  who  now  pleads  the  exemption.  It 
follows  that  a  party  to  the  marriage  is,  for  all  practical 
I)urposes,  at  liberty  to  relieve  himself  at  any  time  from 
the  duty  of  supporting  either  wife  or  children.  He  may  in- 
dulge in  misconduct  so  gross  as  to  compel  the  wife  to  ob- 
tain a  divorce,  and  so  conduct  himself  for  the  very  purpose 
of  being  able  to  remarry,  and  use  the  second  marriage  to 
make  his  former  wife  and  his  children  public  charges.  Who- 
soever asserts  that  this  is  the  right  construction   of  our 
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exemption  statute  must  be  prepared  to  maintain  that,  if  a 
man  has  wife  and  children  who  will  be  left  utterly  unsup- 
ported, unless  he  supports  them,  marry  a  rich  wife,  who 
remains  childless 'and  supports  him,  he  may  spend  those 
earnings  in  riotous  living,  but  the  public  must  support  those 
whom  he  has  brought  into  the  world.  I  am  firmly  per- 
suaded that  no  such  thing  was  intended  by  using  the  word 
"debtor,"  without  more,  and  am  abidingly  convinced  that 
here  there  should  be  a  reversal,  because:  (1)  Tlie  allow- 
ance for  alimony  is  not  a  debt  at  all,  and  therefore  there 
is  no  exemption  that  can  be  asserted  against  it;  and  (2)  if 
it  be  conceded  that  the  allowance  is,  in  some  senses,  a  debt, 
it  was  not  the  legislative  intent  to  apply  the  exemption 
statute  to  it. 

Ladd  and  Stevens,  JJ.,  concur  in  this  dissent. 


Thomas  Schultz,  Appellant,  v.  C.  A.  Sylvester  et  al.. 

Appellees. 

JTTDGMENT:  Conclusive  Presumption  as  to  Ownership.  Joint  judg- 
ments carry  no  conclusive  presumption  that  each  of  the  joint 
plaintiffs  owns  an  equal  portion  of  the  judgment,  unless  such 
judgments  rest  on  such  an  issue.  It  follows  that  the  judgment 
defendant  who  has  acquired,  by  assignment,  a  judgment  against 
one  of  two  joint  judgment  plaintiffs  and  who  attempts  to  set 
off  said  acquired  judgment  against  said  joint  judgment,  may  be 
met  by  a  showing  by  the  remaining  joint  judgment  plain- 
tiff that  he  (the  latter)  is,  in  fact,  the  sole  owner  of  the  joint 
Judgment;  and  this  is  true  irrespective  of  any  priority  in  date 
of  the  judgment  sought  to  be  set  off,  or  in  its  acquisition. 

Appeal  from  Floyd  District  Court. — C.  H,  Kbllby,  Judge. 

October  25,  1918. 

Uvoy  a  counterclaim  filed  by  the  two  Sylvesters  in  a 
<'aHe  brought  against  them  by  the  appellant,  Schultz,  the 
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Sylvesters  obtained  judgment  against  Schultz..  Schultz 
claims  to  be  tlie  assignee  of  a  judgment  against  appellee  C. 
A.  Sylvester,  and  thereunder  attached  the  supposed  interest 
of  C.  A.  Sylvester  in  said  joint  judgment.  The  trial  court 
declined  to  set  off  the  judgment  owned  by  Schultz  against 
said  joint  judgment  against  Schultz,  and  plaintiff  appeals. 
— Affirmed. 

J.  H.  Lloyd,  for  appellant. 

H,  J,  Fitzgerald,  for  appellees. 

Salinger,    J. — I.     In    a    suit    brought    by  appellant 
Schultz,    the    appellees    Sylvester,    on    March    31,    1913, 
amended  a  counterclaim  interposed  in  said  suit  by  August 
Sylvester,  to  the  effect  of  pleading  that  all  claims  against 
Schultz  were  the  joint  property  of  both  the  Sylvesters. 
Prior  to  and  up  to  the  time  of  this  amendment  to  pleadings, 
and  before  any  suit  was  pending  wherein  to  interpose  this 
counterclaim,  one  Vance  obtained  judgment  against  C.  A. 
Sylvester,   which   is    still   unpaid.     While   said    amended 
counterclaim  was  pending,  and  on  January  5,  1914,  Vance 
assigned  his  judgment  to  Schultz.    Four  days  later,  C.  A. 
Sylvester    assigned    his    interest    in    the    counterclaim   to 
August.    Notwithstanding  the  assignment,  judgment  on  the 
counterclaim  was,  on  January  17th,  entered  in  favor  of  both 
Sylvesters.     On   January  20th,   Schultz  levied  the  Vance 
judgment  on  what  interest  C.  A.  Sylvester  might  have  in 
said  counterclaim  judgment.     Later,  Schultz  sought  to  set 
off  the  Vance  judgment  against  the  counterclaim  judgment 
To  sustain  the  attempt,  he  asserted  that  the  Vance  judg- 
ment was  in  existence  long  before  the  Sylvesters  claimed 
anything  of  him,  Schultz;  that  the  assignment  from  Vance 
to    Schultz   is    four   days   earlier   than    that   from    C.  A. 
Sylvester  to  August;  that  the  assignment  to  August  was 
collateral  security  for  payments  made  by  August  for  C.  A. 
Sylvester;  and  that  August  has  a  large  amount  of  real  prop- 
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erty  in  his  name,  which  is  the  property  of  C.  A.  Sylvester,  as 
security  for  said  advances ;  and  that  the  claimed  assignment 
is  fraudulent,  and  is  an  attempt  to  defeat  the  recovery  by 
plaintiff  on  the  judgment  assigned  to  plaintiff  by  Vance.  The 
cause  was  tried  by  the  court;  and,  so  far  as  express  recitals 
go,  it  was  adjudged  that  the  judgment  entered  on  the  counter- 
claim in  favor  of  the  two  Sylvesters  was  based  solely  on 
money  furnished  by  August  Sylvester;  and  that,  as  between 
the  two  Sylvesters,  August  is  entitled  to  that  judgment  in 
its  entirety.  But  as  there  was  a  general  opder  and  adjudica- 
tion that  the  levy  of  the  Vance  judgment  should  be  released, 
and  that  said  judgment  should  not  be  offset,  it  was,  under 
the  issues,  further  held  that  the  transfer  from  O.  A.  to 
August  Sylvester  was  not  merely  collateral  for  advances 
that  were  otherwise  abundantly  secured,  and  that  the  as- 
signment from  one  Sylvester  to  the  other  was  not  covinous 
and  fraudulent.  As  the  cause  was  tried  by  the  court  with- 
out a  jury,  and  is  on  the  law  side,  the  questions  before  us 
are:  (1)  Whether  the  trial  court  had  the  right  to  deter- 
mine that  August  Sylvester  was  the  sole  owner  of  the  coun- 
terclaim judgment.  (2)  If  it  had  that  right,  is  its  so  finding 
wholly  unsupported?  (3)  Is  its  finding  that  the  assign- 
ment to  August  Sylvester  was  in  good  faith  wholly  lacking 
in  support? 

TI.  The  contention  that  the  court  should  not  have 
gone  into  the  question  who  owned  the  counterclaim  judg- 
ment rests  upon  the  argument  that  the  prayer  and  the  form 
of  that  judgment  constitute  an  adjudication  that  said  judg- 
ment is  the  property  of  both  the  Sylvesters,  and  that  any 
attempt  to  show  that  one  of  them  was  the  sole  owner  there- 
of is  a  prohibited  impeachment  of  the  record,  and  that  sus- 
taining such  impeachment  nullifies  an  estoppel  by  record. 
Many  authorities  are  cited  to  the  effect  that  a  record  im- 
ports absolute  verity,  and  that  no  one  may  impeach  it 
(among  them  is  23  Cyc.  855,  and  Momyer  v.  Cooper,  35 
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Iowa  257,  at  260) ;  and  that  a  judgment  concludes  as  to  all 
that  is  necessarily  found  by  the  judgment  (State  Nat.  Bank 
V.  North  Western  U.  Packet  Co.,  36  Iowa  226).  Cer- 
tainly, there  may  not  be  such  impeachment,  nor  escape  from 
what  a  judgment  settles.  But  that  does  not  settle  that  any 
such  impeachment  was  attempted  in  this  case,  or  that 
estoppel  by  record  or  any  other  estoppel  bars  August  Syl- 
vester from  now  asserting  that  a  judgment  running  in  favor 
of  himself  and  C.  A.  Sylvester  is  the  sole  property  of  Au- 
gust. If  the  prayer  for  the  counterclaim  judgment  and 
its  rendition  as  prayed  are  to  constitute  a  binding  adjudi- 
cation that  such  judgment  is  joint  property,  it  must  first 
be  made  to  appear  that  the  issue  joined  made  it  necessaiy 
to  decide  whether  the  judgment  was  the  joint  property  of 
the  two  Sylvesters,  rather  than  the  sole  property  of  August. 
To  be  sure,  the  answer  of  the  Sylvesters  declared  that  the 
claim  sued  on  was  joint  property ;  and  we  fully  agree  with 
the  decisions  presented  to  the  eflPect  that  any  admission 
made  by  the  Sylvesters  in  pleading  may  be  made  evidence. 
But  that  does  not  solve  whether  there  was  any  necewity 
to  decide  the  ownership,  as  between  the  two  Sylvesters.  No 
party  to  the  suit  was  interested  in  or  made  any  attempt  to 
have  this  question  of  ownership  determined.  The  Syl- 
vesters made  an  argument  for  desiring  to  have  the  judg- 
ment put  in  joint  form,  but  they  tendered  no  contest  on  the 
ownership.  Schultz  joined  no  issue  on  that.  His  position 
was  that  neither  of  the  Sylvesters,  nor  they  jointly,  had 
right  to  any  judgment  against  him.  The  effective  decision 
against  Schultz  was  that  he  owed.  The  declaration  that 
that  right  belonged  to  the  two  Sylvesters  had  no  effect  ex- 
cept that,  if  Schultz  had  vsatisfied  the  judgment  by  paying 
half  to  each  of  the  Sylvesters,  neither  could  thereafter  have 
asserted  that  Schultz  should  have  paid  him  all  of  the  judg- 
ment. To  a  certainty,  the  declaration  of  the  court  that 
August  was  entitled  to  all  of  the  judgment  was  not  and  was 
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uot  thought  to  be  an  adjudication,  as  between  the  two 
SylvesterK.  As  said,  they  were  not  contending  with  each 
other  on  that  hearing.  No  attempt  to  impeach  a  record  was 
made.  All  done  was  an  effort  to  show  who  was  the  owner 
of  property.  When  it  comes  to  a  creditor's  seizing  a  judg- 
ment, it  is  not  suflBcient  that  in  form  the  judgment  is  that 
of  the  debtor;  it  must  in  truth  belong  to  him.  See  De  Laval 
'  Sep.  Co.  V.  Sharpless,  134  Iowa  28;  Oallaher  v.  Pendleton, 
55  Iowa  142 ;  Benson  v.  Ha/ywood,  86  Iowa  107.  Of  course, 
an  estoppel  might  arise  which  would  bar  the  true  owner 
from  asserting  a  claim  that  the  form  of  the  judgment  did 
uot  truly  state  the  ownership  of  the  judgment.  See  Benuoer 
Valley  Bank  v.  Cousins  d  8pooner,  67  Iowa  310.  This  rec- 
ord exhibits  nothing  whereon  Schultz  may  base  such  an 
estoppel. 

It  is  but  begging  the  question  to  cite  authorities  for  the 
proposition  that  a  judgment  may  be  the  subject  of  levy  and 
of  set-off.  Code  Sections  3465,  3977,  3*978.  True  as  it  is 
that  it  may  be  seized  or  set  off,  it  is  also  true  that,  to  sub- 
ject it  to  either  seizure  or  set-off,  it  must  be  either  jointly 
or  severally  the  property  of  the  judgment  debtor.  See  Bell 
V,  Perry  d  Townsend,  43  Iowa  368. 

Til.  The  court  found  that,  as  between  the  Sylresters, 
August  was  the  sole  owner  of  the  judgment  against  Schultz. 
Despite  the  fact  that  the  judgmentiin  question  was,  in  form, 
a  judgment  in  favor  of  both  the  Sylvesters,  it  cannot  be 
seriously  claimed  that  the  form  of  this  judgment  deprived 
the  court  of  the  right  to  hold,  between  the  Sylvesters,  that 
in  truth  it  belonged  to  but  one  of  them.  Before  the  judg- 
ment was  ever  entered,  C.  A.  Sylvester  assigned  to  August 
his  interest  in  the  claim  upon  which  judgment  was  finally 
obtained.  Certainly,  the  subsequent  entry  of  the  judgment 
in  the  form  that  it  was  entered  did  not  cancel  that  transfer, 
as  between  the  parties  to  the  transfer.  If  no  third  party 
had    intervened,   surely   August   could   establish   that,   on 
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January  9th,  his  brother  assigned  to  him  a  claim  upon 
which  a  judgment  was  entered  on  the  17th  of  January  fol- 
lowing, and  that,  though  said  judgment  was  entered  in 
favor  of  himself  and  his  assignor,  he,  the  assignee,  owned 
his  own  interest  in  the  joint  judgment,  and,  by  assignment, 
the  interest  of  his  assignor.  Certainly,  as  between  the  two 
Sylvesters,  a  joint  judgment  could  be  converted  into  the 
property  of  one  of  the  judgment  creditors  by  assignment 
from  the  other.  This  being  so  between  the  two  Sylvesters, 
why  is  it  not  so  as  to  Schultz?  Of  course,  we  agree  that 
the  assignment  from  brother  to  brother  is  not  invested  with 
the  peculiar  character  of  negotiable  paper,  and  passes  to  the 
assignee  charged  with  all  the  equities  which  could  be  as- 
serted against  it  in  the  hands  of  the  assignor.  See  Ballinger 
V,  Tarhell,  10  Iowa  491.  But  the  assignment  from  Vance  to 
Schultz  is  in  the  same  class.  Schultz  took  that  assignment 
at  the  peril  of  having  it  proved  that  he  could  not  collect  the 
assigned  judgment  but  of  the  property  standing  in  the 
name  of  his  debtor,  if  it  were  proved  that,  in  truth,  it  did 
not  belong  to  the  debtor.  As  against  such  an  assignee,  and 
in  the  absence  of  some  estoppel,  it  was  provable  that  specific 
property  was,  in  truth,  not  subject  to  seizure  b^'  him. 

The  finding  of  the  court  that  the  property  which 
Schultz  sought  to  subject  to  his  judgment,  was  not  the 
property  of  Schultz's  debtor,  is  not  so  lacking  in  support 
as  that  we  may  interfere.  We  hold  further  that,  in  the 
state  of  the  evidence,  we  may  not  interfere  with  the  find- 
ing that  the  assignment  to  August  was  not  covinous  and  in 
bad  faith. 

This  reduces  the  position  of  the  api)ellant  to  the  one 
point  that  the  Vance  judgment  was  in  existence  long  be- 
fore the  suit  was  begun  in  which  the  counterclaim  judgment 
was  entered,  and  that  Schultz  became  the  assignee  of  that 
judgment  four  days  earlier  than  the  execution  of  the  as- 
signment from  C.  A.  Sylvester  to  August  Sylvester.     We 
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are  unable  to  see  how  the  priority  in  date  has  any  bearing 
on  this  case.  Until  a  levy  was  made  under  the  Vance  judg- 
ment, the  judgment  debtor  was  at  liberty  to  transfer  any 
of  his  property,  if  he  did  so  for  sufficient  consideration,  and 
in  good  faith.  Assigning  the  judgment  gave  it  no  attribute 
that  it  did  not  have  before.  As  against  a  good-faith  trans- 
fer of  property  by  the  judgment  debtor,  the  mere  existence 
of  the  Vance  judgment  before  and  after  its  assignment  ef« 
fected  nothing.  In  essence,  the  trial  court  holds  that 
Schultz  was  attempting  to  satisfy  a  judgment  against  G.  A. 
Sylvester  upon  property  which  C.  A.  Sylvester  never  did 
own,  or,  if  he  did  own  it,  transferred  before  it  was  seized 
under  the  Vance  judgment.  Having  found  that  we  may  not 
interfere  with  either  of  these  essential  holdings,  there  is  an 
end. — Afflrmed. 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


C.  W.  Sheldon,  Senior,  Appellee,  v.  Chicago,  Burlington 
&  QuiNCY  Railroad  Company,  Appellant. 

0ABSIEB8:    Oonstructlon  of  BUI  of  Lading.    A  bill  of  lading  which 

1  clearly  provides  for  carriage  to  a  named  ultimate  destination 
does  not  exclude  evidence  bearing  on  stop-over  privileges  which, 
with  equal  clearness,  are  specified  in  the  bill. 

CABBIEBS:    Stop-Over  Privileges  Invalidating  Contracts.    An  inter- 

2  state  bill  of  lading  Is  void  which  provides  for  the  carriage  of 
goods  to  an  ultimate  point  of  destination  for  the  legal  rate  to 
said  pointf  but  with  provision  for  stop-over  privileges  at  inter- 
mediate points  without  payment  of  local  freight  charges  at 
said  stop-over  points,  as  provided  for  such  a  service  by  the 
rates  duly  filed  with  the  Interstate  Commerce  Commission,  even 
though  the  through  rate  which  the  shipper  contracted  to  pay 
waa  the  legal  through  rate  to  such  intermediate  points. 

Appeal  from  Fremont  District  Court. — ^Thomas  Arthur, 

Judge. 

Vol.  184  lA.— 65 
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October  25,  1918. 

JSuiT  to  recover  damages  alleged  to  have  beeu  caused  by 
failure  to  carry  out  agreed-to  shipping  directions.  De- 
fense, in  effect,  that  the  shipping  agreement  relied  on  is 
void  in  law,  because  not  authorized  by  tariffs  on  file  with 
tlie  Interstate  Commerce  Commission.  Judgment  for  the 
plaintiff,  and  defendant  appeals. — Reversed. 

O.  M.  Spencer,  and  Tinley,  Mitchell  d  Thomell,  for  ap- 
pellant. 

Hickman  &  Chantry,  for  appellee. 

Salinger,  J. — ^I.  The  trial  court  held — ^and  it  is  tie 
law  of  the  case — that  the  sole  basis  for  the  suit  of  plain- 
tiff is  a  bill  of  lading;  that  same  is  the  only  contract  be- 
tween the  parties.  The  contract  was  executed  and  received 
subject  to  the  classifications  and  tariffs  in  effect  on  the 
date  of  the  contract,  and  is  the  "uniform  bill  of  lading- 
standard  form  of  straight  bill  of  lading  approved  by  the 
Interstate  Commerce  Commission  by  Order  No.  787  June 
27,  1908." 

The  tariffs  of  the  defendant  have  been  duly  lodged  with 
the  Interstate  Commerce  Commission;  and  if  notice  by 
posting  is  an  essential  to  having  these  tariffs  in  force,  suf- 
ficient notice  of  these  tariffs  was  given.  See  Kansas  City  S, 
R,  Co.  V.  Alhers,  223  U.  8.  573  (32  Sup.  Ct  Rep.  316); 
Texas  d  Pac.  R.  Co.  v.  Cisco  Oil  MUl,  204  U.  S.  449  (27  Sup. 
Ct.  Rep.  358) .  It  does  not  avail,  if  it  were  true,  that  these 
tariff  charges  were  excessive  or  otherwise  unlawful.  Tke 
sole  remedy  for  that  is  obtaining  a  change  on  direct  appeal 
to  the  Interstate  Commerce  Commission.  Carson  Lhr.  Co. 
V.  St.  Louis  d  S.  F.  R.  Co.,  198  Fed.  311 ;  Robinson  v,  Balti 
more  d  0.  R.  Co.,  222  U.  S.  506  (32  Sup.  Ct.  Rep.  114) ; 
Tewas  d  Pac.  R.  Co.  v.  AUlene  Cotton  Oil  Co.,  204  U.  S.  426 
(27  Sup.  Ct.  Rep.  350).    No  agreement  to  give  a  freight  rate 
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for  this  shipment  other  or  lower  than  the  one  fixed  in  said 
tariffs  is  enforcible — it  is  void.  If  the  rate  be  lower  than 
the  tariff  rate,  and  the  carrier  accepted  payment,  it  may 
maintain  a  suit  to  recover  the  difference.  Savannah^  F.  d 
W.  R.  Co.  V.  Bundick,  94  Ga.  775  (21  S.  E.  995) ;  Dunne  & 
Grace  v.  8t.  Louis  d  8.  W.  R.  Co.,  166  Mo.  App.  372  (148 
S.  W.  997) ;  8utton  t?.  8t.  Louis  d  8.  P.  R.  Co.,  159  Mo. 
App.  685  (140  8.  W.  76) ;  Illinois  Cent.  R.  Co.,  v.  Henderson 
Elev.  Co.,  226  U.  8.  441  (33  8np.  Ct.^Rep.  176) ;  Hunter  v. 
8t.  Louis  d  8.  F.  R.  Co.,  167  Mo.  App.  624  (150  8.  W.  733) ; 
Texas  d  Pac.  R.  Co.  v.  Mugg,  202  U.  8.  242  <26  8up.  Ct.  Rep. 
628) ;  Louisville  d  N.  R.  Co.  v.  Allen,  152  Ky.  145  (153  8.  W. 
198) ;  Kansas  City  8.  R.  Co.  v.  Alhers,  223  U.  8.  573  (32 
Sup.  Ct.  Rep.  316)  ;  AtcTUson  T.  d  8.  P.  R.  Co.  v.  Ki/nkade, 
203  Fed.  165.  The  same  rule  prevails  where,  through  mis- 
take, a  joint  rate  other  than  the  tariff  rate  is  given.  Ka/nsas 
City  8.  R.  Co.  v.  Alhers,  223  U.  8.  573  (32  8up.  Ct.  Rep. 
316). 

II.  In  some  form,  the  parties  agreed  that  a  car  of 
apples  shipped  from  Percival,  Iowa,  to  Ft.  Morgan,  Colo- 
rado, should  be  stopped  in  transit  at  two  designated  points 
en  route,  for  partial  unloading.  The  major  question  is 
whether  such  agreement  is  void  because  of  tariffs  duly  on 
file  with  the  Interstate  Commerce  Commission. 

There  is  quite  a  controversy  over  whether  the  trial 
court  rightly  received  testimony  tending  to  show  that  the 
station  agent  of  defendant  who  received  the  shipment  had 
orally  agreed,  before  the  bill  of  lading  was  executed,  that 
said  stoppages  in  transit  might  be  made.  This  controversy 
needs  no  consideration,  beyond  saying: 

(1)  Though  such  testimony  was  aptly  objected  to,  the 
rulings  admitting  it  over  the  objection  were  not  excepted  to. 

(2)  What  is  more  controlling,  even,  the  agreement  to 
make  these  stops  found  its  wav  into  the  bill  of  lading. 

(3)  The  defendant  contends  rightly  that  whatever  was 
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said  between  the  plaintiff  and  the  agent  was  embodied  in 
the  bill  of  lading,  from  which  it  follows  that  receiving  the 
testimony  was,  in  any  event,  without  prejudice,  because  the 
writing  incorporated  the  antecedent  conversations,  and, 
therefore,  was  not  varied  by  testimony  stating  such  con- 
versations. The  trial  court  dealt  with  the  contract  as  writ- 
ten; therefore,  no  prejudice  resulted  from  receiving  this 
testimony. 

2a 

The  refusal  to  take  the  proffered  testimony  of  B.  G.  Mc- 
Carty  excluded  only  what  the  appellant  was  allowed  to 
prove  in  better  form.  Moreover,  the  ruling  rejecting  the 
testimony  was  not  excepted  to. 

2b 

The  defendant  objected  to  testimony  by  the  plaintiff 
that  he  filed  a  claim  with  the  company  for  the  amount  now 
claimed,  and  received  from  it  a  written  acknowledgment 
that  the  claim  was  received,  which  was  Exhibit  6.  Whether 
this  competently  proved  a  claim  need  not  be  considered. 
The  objection  was  overruled,  and  no  exception  was  taken  to 
the  ruling. 

2c 

Reliance  is  placed  on  a  "rule"  applying  to  stop-ovef 
privileges.  It  may  be  conceded,  for  the  sake  of  argument, 
that  this  rule  prohibits  stoppage  in  transit,  to  unload  or 
partly  unload.  But  it  contains  the  specific  provision  that 
"rules  governing  stopping  in  transit  will  not  apply  on  ship- 
ments consigned  to  'shipper's  order.'  "  The  consignment  in 
this  case  was  to  the  shipper.  Hence,  the  rule  is  not  ma- 
terial in  this  case,  if  it  be  conceded  it  is  shown  to  be  formu- 
lated by  competent  authority. 

III.  One  argument  for  the  appellant  is  that,  since  the 
bill  of  lading  contains  a  direction  that  the  shipment  is  to 
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go  to  Ft.  Morgan,  no  evidence  is  competent  which  attempts 

to  show  the  further  directions  to  stop  in 

1    Carriers  *         '  

*  construction  of  transit.  The  claim  is  too  broad.  The  writ- 
ten contract  contains,  not  only  the  direction 
to  ship  to  Ft.'  Morgan,  but  also  the  direction  to  stop  in 
transit.  It  must  be  construed  as  a  whole,  and  the  one 
direction  is  no  more  potent  than  the  other.  The  question 
is  not  one  of  reception  of  testimony,  but  the  legal  effect  of 
the  agreement  as  a  whole. 

The  vital  question,  then,  is  whether  the  contract,  as 
embodied  in  the  bill  of  lading,  is  violative  of  the  Interstate 
Commerce  Act  and,  therefore,  void. 

The  tariff  rate  to  Ft.  Morgan  is  the  same  as  the  one  to 

Akron — the  first  stop  in  the  shipping  directions.    Stopping 

at  Akron,  a  local  freight  charge  must  be  paid  to  reach  the 

2  CARniEns :  "®^*  ®*^P'  Brush,  and  another  such  charge 

fieg^e'rinva^^^^^^^    ^^  ^^^^^  ^'  Morgan  from  Brush.     Should 

ing  contractB.      ^^le  shipment  first  go  to  Ft.  Morgan,  these 

same  local  charges  must  be  made,  to  reach  Brush  and  then 

Aknon.     Stop  the  shipment  at  Akron,  then  at  Brush,  and 

take  it  on  to  Ft.  Moi^an  at  the  rate  which  this  plaintiff 

paid,  and  he  would  give  less  than  the  tariff  rate  by  the  sum 

total  of  said  two  local  freight  charges.     That  is  to  say, 

were  it  not  for  the  contract,  he  would  have  to  pay  more 

than  he  did  pay  for  the  service  contracted  for.    True,  the 

tariff  rate  to  Ft.  Morgan,  without  stop,  is  the  rate  that  he 

did  pay ;  but  the  service  he  contracted  for  demands  a  higher 

tariff  rate  than  he  paid.    The  trial  court  was  rightly  of 

opinion  that  the  carrier  was  at  liberty  to  give  the  higher 

price  service  and  collect  the  difference.     But  we  cannot 

agree  to  the  deduction  that,  therefore,  the  contract  is  valid. 

That,  notwithstanding  acceptance  of  the  lower  sum,  the 

difference  is  collectible,  proves  that  the  contract  is  nuga* 

tory,  rather  than  valid.    The  right  to  collect  the  shortage 

18  a  remedy  that  exists  because  nothing  can  validate  the 
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contract  for  the  lesser  rate.  Without  any  specific  contract, 
the  carrier  might  make  these  stops,  and  collect  the  tariff 
rate.  That  the  thing  desired  by  the  shipper  might  lawfully 
be  done,  if  the  tariff  rate  be  collected,  does  not  give  life  to  a 
contract  to  perform  the  service  at  less  than  tariff  rates. 
The  cases  that  hold  all  agreements  for  a  rate  less  than  the 
tariff  rate  to  be  void  fully  cover  this  case.  It  follows  that 
the  judgment  below  must  be  reversed,  with  directions  to 
the  trial  court  to  enter  judgment  for  the  defendant. — 
Reversed. 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Ed.  Dimmitt,  Appellant. 

OBIMINAL  ItAW:    lucluded  Offenses.    The  submission  of  an  includ- 

1  ed  lower  offense  cannot  be  error,  when  the  record  would  justify 
a  conviction  for  the  higher  offense,  or  when  the  record  presents 
any  fair  question  whether  the  accused  is  guilty  of  the  higher  or 
of  the  lower  offense. 

CItlMIKAL  LAW:    Direct  Evidence  Received  on  Bebnttal.    Receiv- 

2  ing  direct  evidence  at  a  time  given  over  to  rebuttal  evidence  is 
not,  ordinarily,  reversible  error. 

CRIMINAL  X«AW:    Assignment  of  Error.    An  assignment  of  error 

3  to  the  effect  that  "the  court  erred  in  giving  each  and  every  in- 
struction," without  brief  point,  presents  no  question  for  re- 
view. 

CRIMINAL  LAW:     Newly  Discovered  Evidence.     Newly  discovered 

4  evidence,  especially  when  accompanied  by  no  showing  whatever 
of  diligence  ^  discovering  it,  is  not  ground  for  a  new  trial.  In 
criminal  cases. 

Appeal  from  Polk  District  Court, — Charles  Hutchinson, 

Judge. 

OCTOBRR  25,  1918. 

Indictment  charging  murder  iu  the  first  degree.    CJon- 
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viction  of  murder  in  the  second  degree.    Defendant  appeals. 
— Affirmed. 

J,  B.  Rush  and  J.  F,  Conrad,  for  appellant. 

H.  M,  Havner,  Attorney  General,  F.  C.  Davidson,  As- 
sistant Attorney  General,  Ward  C,  Henry,  Arthur  T.  Wal- 
la^e,  Arthur  G.  Rippey,  and  Louis  E.  Cohen,  for  appellee. 

Salinger,  J. — I.  The  testimony  of  quite  a  large  num- 
ber of  witnesses  was  addressed  to  an  alibi.  Some  of  these 
are  discredited.  The  testimony  of  others  is  loose  as  to  time. 
Take  the  evidence  as  a  whole,  and  we  cannot  say  it  was  so 
conclusively  made  to  appear  that  defendant  could  not  have 
committed  the  crime  with  which  he  is  charged  that  we  can 
interfere  with  the  verdict  on  the  ground  that  an  alibi  was 
established. 

II.  It  is  made  out  beyond  all  question  that  one 
Ohrisinger  was  murdered  by  someone,  and  that  he  came  to 
his  death  through  a  crushing  blow  upon  the  head,  struck 
with  some  blunt,  heavy  instrument.  A  bloody  hammer  was 
found  near  him,  and,  beyond  all  doubt,  is  the  lethal  instru- 
ment. It  is  urgently  insisted  that  the  verdict  finding  de- 
fendant guilty  of  this  crime  is  not  sustained  by  the  evi- 
dence. This  contention  takes  two  forms.  One  of  them  is 
that  there  is  no  evidence  to  sustain  the  verdict  of  murder 
in  the  second  degree,  because,  under  the  evidence,  the  crime 
could  be  found  to  be  nothing  below  murder  in  the  first  de- 
gree. 

It  is  only  where  the  court  may  hold,  as  matter  of  law, 
that,  if  any  wrong  was  done,  the  highest  offense  charged 
-was  committed,  that  included  offenses  need  not  be  submit- 
ted. In  other  words,  the  exclusion  of  an  in- 
law:  included     chuled  offense  is,  in  a  sense,  a  direction  for 

defendant;  wherefore,  it  is  proper  to  ex- 
clude the  offense  only  if  it  be  proper  to  direct  a  verdict  of 
acquittal,  were  defendant  charged  with  the  higher  offense 
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alone.  If  there  is  room  for  reasonable  difference  of  opinion 
whether  the  highest  offense  charged  was  committed,  the 
defendant  cannot  make  the  point  that  it  was  error  to  con- 
vict him  of  the  lower.  In  such  case,  his  complaint  amounts 
to  a  claim  that,  by  possibility,  the  jury  dealt  too  leniently 
with  him;  and,  of  course,  that  does  not  lie  in  his  mouth. 
^^tate  v.  Brooks,  181  Iowa  874.  In  this  case,  the  jury  either 
was  not  as  harsh  as  it  was  justifiied  in  beings  or  else  the 
condition  of  proof  makes  it  fairly  a  jury  question  whether 
the  highest  or  some  lower  offense  should  be  convicted  for. 

The  second  argument  is  that  the  evidence  is  not  suf- 
ficient to  prove  that  defendant  is  the  person  who  killed 
Chrisinger.  On  analysis,  it  is  not  claimed  that  there  is  no 
testimony  showing  defendant's  guilt,  but  that  the  testimony 
is  utterly  insufficient,  if  that  of  two  witnesses  who  were  ac- 
complices be, 'as  it  should  be,  excluded.  We  have  to  say 
that  there  was  enough  corroboration  to  send  the  corrobora- 
tion of  these  two  witnesses  to  the  jury.  That  is  so  clearly 
true  that  it  would  serve  no  u£ieful  purpose  to  set  out  the 
corroborating  matter.  Indeed,  there  is  one  witness  who  is 
not  an  accomplice,  and  who  comes  near  to  saying  the 
equivalent  of  having  actually  seen  defendant  perpetrate  the 
deadly  assault.  At  any  rate,  if  the  jury  might  believe  this 
witness,  she  testifies  to  enough  so  that  no  one  will  claim 
that  there  is  not  sufficient  corroboration.  It  is  true  there  is 
testimony  that  tends  to  impeach  this  one  witness,  but  her 
credibility  was  for  the  jury. 

III.    One  witness,  a  street  car  conductor,  was  asked, 
on  rebuttal,  when,  with  reference  to  the  time  Ohrismger 
was  murdered,  the  defendant  boarded  his  car.    It  was  ob- 
jected that  this  was  evidence  in  chief,  and 
^'  S?w":' dtrect        not  permissible  as  rebuttal.    The  objection 
ceived^onTe-       was  Overruled,  and  that  ruling  is  now  com- 
plained  of.     This  was  testimony  tending 
to  meet  the  alibi  attempted  for  the  defendant,  and  is,  there- 
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fore,  clearly  rebuttal.  If  it  were  not,  the  mere  order  and 
time  of  receiving  testimony  is  very  largely  in  the  discretion 
of  the  trial  judge,  and  we  cannot  say  that  such  discretion 
was  abused,  here. 

IV.  The  only  "error  relied  on  for  reversal"  concerning 
the  giving  of  instruction  is,  "The  court  erred  in  giving  each 
and  every  instruction  to  the  jury."    There  is  no  brief  point. 

In  this  state  of  the  record,  we  are  not  called 

'  LAW :  assign-       upou  to  review  the  instructions.     In  prin- 

men   o  error.      ^jp|^^  State  V.  BatT,  123  lowa  139,  is  our 

justification  for  refusing  such  consideration  here. 

V.  Something  which  amounts  to  no  more  than  the 
old-fashioned  assignment  of  errors  attacks  the  verdict.  The 
statement  is  that  the  verdict  was  contrary  to  Instruction 
No.  10.  That  instruction  is  a  correct  definition  of  what  con- 
stitutes an  accomplice,  and  of  what  corroboration  is  re- 
quired to  make  the  testimony  of  one  admissible.  The  claim 
that  the  verdict  conflicts  with  this  instruction  is  another 
way  of  stating  that  the  evidence  will  not  sustain  the  ver- 
dict if  the  testimony  of  the  accomplices  be  excluded.  This 
point,  we  have  already  disposed  of. 

VI.  The  defendant  filed  a  motion  for  new  trial,  and  in 
arrest  of  judgment.    One  ground  of  the  motion  was  newly 
discovered  evidence,  as  shown  by  the  affidavit  of  one  Stan- 
ton, attached  to  the  motion  as  part  thereof. 

4.  Criminal  We  will  assume,  for  the  purposes  ol  state- 

JjAW  *  newly 

dln'22^^''*^  ^^-  ment,  that  said  affidavit  discloses  that  Stan- 
ton could  give  important  testimony  for  the 
defense.  But  there  is  nowhere  the  slightest  showing  why 
Stanton  was  not  made  a  witness,  or  that  he  could  not  have 
been  made  one.  There  is  not  so  much  as  a  claina  that  there 
is  a  reason  for  his  nonproduction,  or  that  the  defendant 
used  any  diligence  to  procure  his  testimony.  Moreover,  the 
brief  for  the  appellant  does  not  as  much  have  an  error  point, 
to  say  nothing  of  a  brief  point,  on  the  matter.    The  brief 
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in  oue  "error  relied  on  for  reversal"  merely  sets  out  that 
the  defendant  asks  a  new  trial  because  of  newly  discovered 
evidence,  as  shown  by  the  aifidavit  of  Stanton,  and  then 
sets  out  the  affidavit.  Moreover,  the  ground  urged  is  not 
available  in  a  criminal  prosecution. 

We  find  no  error,  and  the  judgment  below  stands — Af- 
firmed. 

pRBSTON,  a,  J.,  Ladi)  and  Evans,  JJ.,  concur. 


Statk  of  Iowa,  Appellee,  v.  Tony  Geihr,  Appellant. 

RAPE:     Evidence — Sufficiency.     Evidence  reviewed,  and  held  suffi- 

1  cient  to  sustain  a  conviction  for  rape. 

RAPE:     Evidence — Corroboration.     Corroborating  evidence,  in  pros- 

2  ecutions  for  rape,  may  be  sufficient  to  satisfy  the  statute,  even 
though  it  does  not  bear  on  the  element  of  force  and  violence. 
Admissions  by  the  accused  to  the  effect *that  he  did  have  inter- 
course with  the  prosecutrix  at  the  time  and  place  in  question, 
constitute  sufficient  corroboration. 

Appeal  from  Black  Hawk  District  Court. — H.  B.  Boiks. 

Judge. 

April  4,  1918. 

Rkhearing  Denied  October  25,  1918. 

Defendant  appeals  from  a  conviction  on  a  charge  ol 
rape.  The  material  facts  are  state<l  in  the  opinion. — Af- 
firmed. 

W.  W.  Mooley  and  J.  0.  Murtayh^  for  appellant. 

H.  M,  ffarner,  Attorney  General,  F.  C.  Davidson,  As- 
sistant Attorney  General,  Edward  J.  Wcnner.  George  D. 
Harris,  and  Walter  R.  French,  for  appellee. 

Stevens,  J. — I.     The  principal  grounds  relied  upon  for 
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reversal  are:    First,  that  the  verdict  of  the  jury  is  with- 
out sufficient  support  in  the  evidence;  and  second,  that 

there  is  no  corroborating  evidence  tending 

1    Raps  *   6vl~ 

'  dence':  suffl-        to  connect  the  defendant  with  the  conuuis- 
c  ency.  ^.^^  ^^  ^^^^  offeuse.  To  recite  the  evidence  in 

detail  will  accomplish  no  good  purpose.   It  appears,  however, 
from  the  testimony  of  prosecutrix,  that,  about  5:30  P.  M. 
on  the  day  of  the  act  complained  of,  she  was  returning  from 
her  home  in  Waterloo  to  the  telephone  office  where  she  was 
employed;  that  defendant  drove  his  automobile  close  to 
the  curbing,  and  requested  her  to  get  in  and  ride  down 
town ;  that  she  thought  she  recognized  him  as  a  clerk  whom 
she  had  met  in  a  grocery  store,  and  did  not  learn  of  her  mis- 
take until  after  she  had  gotten  into  the  car;  that  they 
drove  up  town  in  the  vicinity  of  the  telephone  office,  but,  as 
she  did  not  have  to  go  to  work  until  6  o'clock,  at  defendant-s 
suggestion  they  started  to  ride  awhile;    that  he  drove  to 
a  point  outside  of  the  city,  a  short  distance  from  one  of  the 
public  streets,  near  the  bank  of  the  Cedar  Biver,  where  it  is 
claimed  the  crime  was  committed.     She  further  testified 
that  he  assaulted  and  attempted  to  ravish  her  while  in  the 
car;  that  she  resisted  him  successfully,  and  succeeded  in 
getting  out  of  the  car;  that  he  pursued  her  and  threw  her 
upon  the  ground,  and,  by  force  and  against  her  will,  and  in 
spite  of  her  resistance,  had  sexual  intercourse  with  her; 
that,  when  she  arose  from  the  ground,  she  saw  a  car  ap- 
proaching ;  that  she  ran  to  it,  and  waved  her  cap,  as  a  sign 
for  it  to  stop ;  that  she  got  in  the  car,  went  up  town,  and  to 
the  office  of  a  physician,  where  a  physical  examination  was 
made  of  her  by  the  doctor. 

Defendant  testified,  in  substance,  that  the  prosecutrix 
smiled  at  him,  and  he  thought  she  wanted  to  ride  in  the  car; 
that  he  drove  to  the  curbing,  where  she  got  in;  that  they 
drove  about  town  and  to  the  river  with  her  full  concur 
rence.    He  denied  that  he  employed  force  or  that  she  re- 
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slated  his  importunities,  and  asserted  that  prosecutrix 
voluntarily  indulged  in  sexual  intercourse  with  him. 

Prosecutrix  was  about  23  years  of  age,  unmarried,  and 
weighed  105  pounds.  The  defendant  was  about  the  same 
age,  married,  and  weighed  from  168  to  170  pounds. 

The  parties  with  whom  she  rode  to  town  in  the  car  tes- 
tified that  prosecutrix  was  in  a  state  of  great  nervous  ex- 
citement when  she  got  in  the  car;  that  her  hair  was  di- 
sheveled, her  clothing  disarranged,  her  back  covered  with 
dirt,  dry  grass,  and  leaves;  and  that  she  appeared  to  be 
injured.  There  were  bruises  upon  her  limbs  and  body,  and, 
according  to  the  testimony  of  the  physician  who  examined 
her,  her  clothing  was  bloody,  her  hymen  recently  ruptured, 
and  she  was  in  a  condition  of  great  nervous  excitement. 
The  testimony  of  the  two  witnesses  with  whom  she  rode  to 
town  in  the  automobile  is  somewhat  conflicting,  and  one 
witness  called  on  behalf  of  the  defendant  testified  to  mat- 
ters tending  to  corroborate  his  claim  that  prosecutrix  vol- 
untarily submitted  to  the  act ;  but,  considering  the  evidence 
as  a  whole,  much  of  which  is  undisputed,  we  cannot  say 
that  the  verdict  of  the  jury  is  without  sufficient  support  in 
the  record. 

It  is  true  that  prosecutrix  was  very  imprudent,  and 
could  well  have  gotten  out  of  the  automobile  after  she  dis- 
covered that  she  did  not  know  the  driver,  who  was  the  only 
occupant  of  the  car;  but,  so  far  as  the  record  discloses,  she 
was  of  good  character,  and  it  may  well  be  assumed  from  the 
evidence  that  she  had  never  previously  indulged  in  an  act 
of  sexual  intercourse.  The  defendant  was  a  married  man, 
residing  with  his  wife  in  Waterloo,  and  his  own  admissions 
indicate  that  lie  is  a  man  of  bad  character.  Numerous  wit- 
nesses testified  that  his  reputation  for  troth  and  veracity 
was  bad. 

The  instructions  are  not  complained  of.  Aside  from 
the  matters  hereinafter  referred  to,  nothing  is  urged  on  be- 
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half  of  the  defendant  tending  to  show  that  he  did  not  have 
a  fair  trial.  In  our  opinion^  the  verdict  is  amply  sustained 
by  the  evidence,  and  we  are  not  disposed  to  interfere  there- 
with. 

II.  It  is  insisted  by  counsel  for  defendant  that  no 
evidence  was  offered  corroborative  of  prosecutrix,  tending 
to  connect  the  defendant  with  the  offense.    The  testimony 

of  the  prosecutrix  alone  was  suflScient,  if 
'  dence':  corrob-     believed  by  the  jury,  to  establish  the  fact 

that  the  crime  was  committed.    State  v.  Mc- 
Imtghlin,  44  Iowa  82 ;  State  v.  Robinson,  170  Iowa  267. 
The  corroboration  required  by  Code  Section  6488  need 

90JL0J,  :^vq:^  xix^no^soad  p  aiiB[o  aq:^  a).QJoqojjo;>  oi  pue;  :^oa 
or  violence  was  used  by  the  defendant,  but  it  is  only  neces- 
sary that  same  point  out  and  designate  the  accused  as  the 
guilty  party.  We  have  repeatedly  held  that  the  admission 
by  the  accused  that  he  had  intercourse  with  prosecutrix  is 
sufficient  corroboration  tending  to  connect  him  with  the 
commission  of  the  crime.  State  v.  HetUmd,  141  Iowa  524; 
State  V.  McPursley,  144  Iowa  414;  State  v.  Icenhice,  126 
Iowa  16. 

Defendant  was  called  as  a  witness,  and  testified  that  he 
was  with  prosecutrix  at  the  time  and  place  referred  to  bj 
her,  and  that  he  had  sexual  intercourse  with  her.  No  fur- 
ther corroborating  evidence  was  required. 

III.  Several  other  alleged  errors  are  assigned,  but  not 
discussed  by  counsel.  We  have  carefully  read  and  examined 
the  entire  record,  an  dare  unable  to  discover  any  prejudicial 
error  therein.  It  is  claimed  that  an  assistant  county  at- 
torney who  was  engaged  in  the  prosecution  of  this  case  was 
called  and  examined  as  a  witness,  relative  to  an  alleged 
written  confession  of  the  defendant.  The  record,  however; 
fails  to  disclose  that  the  witness  in  any  way  referred  to  a 
written  confession.  He  did  testify  in  detail  to  an  oral 
confession  of  defendant.    No  objection  was  made  by  defend- 
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ant  to  the  witness  br  to  his  testimony,  and  we  fail  to  find 
wherein  the  court  committed  error  in  admitting  same. 

Objection  was  made  to  a  part  of  the  opening  argument 
of  counsel  for  the  State.  The  objection  was  overruled  by 
the  court,  and,  so  far  as  the  record  discloses,  rightly  so.  It 
is  also  urged  that  the  court  should  have  instructed  the  jury 
more  fully  upon  some  propositions.  No  instruction  waa 
asked  by  counsel,  and  the  charge  as  a  whole  seems  to  have 
been  fair  and  complete. 

We  find  no  error  in  the  record,  which,  in  view  of  the 
seriousness  of  the  offense,  we  have  read  with  care.  The 
judgment  of  the  lower  court  is,  therefore, — Affirmed. 

Preston,  C.  J.,  Evans  and  Qaynor,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Harry  Hatters,  Appellant 

OBIBUNAL  IjAW:    Evidence  at  Former  Trial.    Testimony  of  a  wit- 

1  ness,  fully  taken  and  presei-ved  in  the  reporter's  shorthand 
notes  on  a  trial  which  comes  to  naught,  is  admfssible  on  a  re- 
trial, provided  the  personal  presence  of  the  witness  may  not  be 
had. 

OONTINUANGE:     Timeliness  of  Application.    He  who  contends  on 

2  appeal  that  an  application  for  a  continuance  was  not  timely  has 
the  burden  to  so  show. 

OBIMINAIi  LAW:  -Oircumstantial  Evidence,  Valne  of  Property,  and 

3  Oredihillty  of  Witnesses.  loBtructions  reviewed,  as  to  the  suffi- 
ciency of  circumstantial  evidence,  as  to  the  value  of  property, 
and  as  to  the  credibility  of  witnesses,  and  held  not  subject  to  the 
vice  of  being  confusing  or  misleading. 

Appeal  from  Polk  District  Court. — Oharlbs  Hutchinson, 

Judge. 

October  25,  1918. 

Conviction  of  larceny  on  an  indictment  charging  that 
defendant  and  two  others  stole  an  automobile. — Affirmed. 
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F.  T.  Van  Liew,  for  appellant. 

H,  M,  Havner,  Attorney  General,  F.  C,  Davidson,  Assist- 
ant Attorney  General,  Ward  C.  Hemry,  County  Attorney, 
and  A,  G.  Rippey,  for  appellee. 

Salinger,  J. — I.  The  appellant  contends  the  evidence 
is  insufficient.  The  point  does  not  require  serious  con- 
sideration.   We  shall  not  particularize.     It  suffices  to  say 

that,  while  there  is  not  direct  testimony, 
'  LAW :  evWence  there  was  an  abundance  to  sustain  the  ver- 
-  ^         '    diet.     Among  other  things,  defendant,  ac- 

cording to  his  own  story,  left  Des  Moines  late  at  night,  in 
an  automobile  that  he  claims  belonged  to  a  friend  of  his, 
and  left  for  Perry  without  any  reason  for  going;  and  the 
explanation  attempted  for  the  trip  is  of  itself  so  unrea- 
sonable as  to  be  some  evidence  of  guilt.  Again,  the  stolen 
automobile  was  found  near  Perry,  in  a  damaged  condition, 
and  something  occurred  on  the  trip  that  would  damage  an 
automobile.  Still  again,  the  defendant  and  others  with 
him  went  to  a  hotel  in  Perry  late  at  night,  after  they  had 
taken  care  of  this  car,  and  there  registered  under  an  as- 
sumed name.  Indeed,  what  is  really  claimed  is  that  the 
evidence  is  insufficient  because  the  testimony  of  certain  of 
the  w^itnesses  should  not  have  been  received.  And  the  real 
question  is  whether  this  point  is  well  taken.  It  seems  that, 
at  one  time,  the  trial  of  this  cause  was  begun.  The  two  wit- 
nesses in  question  testified  on  that  trial,  and  their  testi- 
mony was  preserved  and  properly  transcribed.  In  the 
course  of  said  trial,  a  witness  for  the  State  became  ill,  and 
the  State  applied  for  and  obtained  a  continuance  on  that  ac- 
count. Said  transcript  was  used  on  trial  in  which  defend- 
ant was  convicted,  and  appellant  contends  that  receiving 
the  same  denied  him  his  constitutional  right  to  be  con- 
fronted with  the  witnesses  against  him.    We  have  held  to 
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the  contrary.    See  State  v.  Brown,  152  Iowa  427,  and  State 
r.  Thomas,  158  Iowa  687. 

It  is  said  that  the  motion  for  continuance  should  not 
have  been  sustained,  in  that  the  motion  was  not  made  as 
soon  as  it  became  certain  that  it  would  need  to  be  made, 
2.  Continuance  •     and  that  the  facts  set  forth  in  the  applica- 
application.         tion  are  irrelevant  and  immaterial.    It  ap- 
pears that  the  trial  of  which  continuance  was  had  was 
on  the  28th  of  May,  1917;  that  among  the  witnesses  then 
present  was  one  Pomeroy;  that,  on  the  application  of  de- 
fendant, the  cause  was  continued  until  the  3l6t  of  May, 
1917;  that,  on  account  thereof,  the  witnesses  were  per- 
mitted to  leave  the  court  room,  and  ordered  to  report  again 
on  the  morning  of  May  Slst;  that  Pomeroy  did  not  report 
because  he  was  too  ill.    Then  comes  a  recital  of  what  Pome- 
roy would  testify  to,  and  it  is  material  matter.    The  rea- 
son for  Pomeroy's  absence  was  not  discovered  until  the 
next  day,  June  1,  1917.    It  does  not  appear  just  when  the 
State's  motion  for  continuance  was  filed, — a  matter  that 
was  vital  for  appellant  to  show  on  the  claim  that  its  filing 
was  not  timely,  for  its  sustaining  is  a  holding  that  it  was 
timely.    All  that  appears  on  this  point  is  that  one  aflSdavit 
in  support  of  the  State's  motion  was  sworn  to  on  the  4th  of 
June,  1917.    We  are  of  opinion  that  the  appellant  has  not 
established  either  that  the  motion  was  not  timely  or  that 
it  was  not  well  grounded. 

II.  It  is  said,  as  to  the  giving  of  Instructions  6,  7, 
and  9,  that  they  are  each  misleading,  confusing,  and  prej- 
udicial, and  that  the  giving  thereof  has  deprived  defendant 

a.  Criminal  of  a  fair  trial. 

Btantiai'^ev™  Instruction  6  charges  it  is  not  neces- 

property,  and      sary,  to  establish  guilt  in  a  criminal  case, 

witnesses.  that  there  should  be  direct  proof  of  the  guilt 

of  the  person  charged,  nor  necessary  that  witnesses  should 

be  produced  who  saw  defendant  commit  the  crime.     The 
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evidence  may  be,  and  frequently  is,  circumstantial,  as  dis- 
tinguished from  direct  evidence.  Circumstantial  evidence 
means  the  proof  of  such  facts  and  circumstances  as  es- 
tablish the  guilt  of  defendant  without  evidence  of  direct  eye- 
witnesses— the  proof  of  facts  and  circumstances  from  which 
the  guilt  of  the  defendant  may  be  reasonably  inferred  to  the 
satisfaction  of  the  jury,  beyond  a  reasonable  doubt.  When 
the  evidence  is  circumstantial,  and  each  link  in  the  chain 
is  clearly  and  conclusively  established,  the  evidence  may  be 
equally  as  strong  as  the  evidence  of  direct  witnesses.  It  is 
not  enT)ugh,  however,  that  the  circumstances  coincide  with 
and  render  probable  the  guilt  of  the  accused,  but  they  must 
exclude  every  other  reasonable  hypothesis.  And  in  either 
case,  the  guilt  of  the  defendant  must  be  established  beyond 
a  reasonable  doubt. 

"No.  7.  Evidence  has  been  offered  with  a  view  of 
showing  the  value  of  the  property  claimed  to  have  been 
stolen.  It  is  your  duty,  if  you  find  defendant  guilty,  to  as- 
certain further  what  the  reasonable  market  value  of  the 
property  actually  stolen  by  him  was  on  the  3rd  of  April, 
1917,  and  the  value  which  you  find  and  return  must  be  the 
ralue  which  is  shown  by  the  evidence  beyond  a  reasonable 
doubt. 

"Instruction  9.  You  are  the  sole  judge  of  the  credibil- 
ity of  witnesses  and  of  the  weight  to  be  given  their  testi- 
mony; in  weighing  the  testimony  of  each  witness,  you  will 
take  into  consideration  his  age,  intelligence,  strength  of 
memory,  and  means  of  knowledge,  his  relation  or  feelings 
toward  the  parties,  interest,  if  any,  in  the  result  of  the 
suit,  demeanor  while  testifying,  the  time  that  has  elapsed 
since  the  occurrences  of  which  they  testify,  the  reasonable- 
ness or  otherwise  of  matters  testified  to,  either  corroborated 
or  contradicted,  by  other  witnesses,  or  facts  proven,  and  all 
matters  fairly  tending  to  show  the  weight  and  credit  that 
should  be  given." 

Vol.  184  lA.— 56 
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The  exceptions  are:  Instruction  6  is  misleading  an:] 
confusing  to  the  jury,  as  applied  to  the  defense  in  this  case. 
Instruction  7  fails  to  say  the  jury  was  not  bound  to  accept 
the  testimony  of  Jaques  for  the  State,  unless  it  appear 
Jaques  had  removed  from  the  State  or  was  beyond  reach  of 
process;  and  that,  if  the  evidence  shows  Jaques  was  a 
resident  of  ^envick,  the  jury  was  not  bound  to  take  said 
evidence  into  consideration:  wherefore,  there  w%ns  no  evi- 
dence of  the  value  properly  before  the  jury.  Defendant  fur- 
ther excepts  to  Instructions  6,  7,  and  9  for  the  reason  that 
they  are  prejudicial  to  defendant,  and  giving  thei'eof  has 
precluded  defendant  from  having  a  fair  and  impartial  trial 
The  court  failed  to  instruct  in  connection  with  the  subjert 
that  the  defendant  had  the  constitutional  right  to  be  coi^- 
fronted  w^th  the  witnesses  against  him,  and  that,  if  the 
jury  found  Vaix!0  was  on  a  hunting  trip  in  Minnesota,  and 
Jaques  a  resident  of  Polk  County,  but  could  not  be  found 
when  the  sheriff  attempted  to  serve  a  subpoena  upon  him, 
they  would  not  be  justified  in  accepting  the  testimony  of 
either  of  said  witnesses.  The  part  attacking  the  reception 
of  said  testimony  has  been  disposed  of. 

There  is  no  merit  in  the  attack  upon  the  charge,  and  we 
find  no  prejudicial  error. — Affirmed, 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.   Lew   Small,  Appellant. 

OBSTBUCTINO  JUSTICE:  Beelstlng  Arrest  Witbout  Warrant.  A 
peace  officer  who  attempts  to  make  an  arrest  without  a  warrant, 
because  of  acts  which  take  place  in  his  presence,  may  be  valid- 
ly and  reasonably  resisted  by  the  one  sought  to  be  arrested, 
when  said  acts  constitute  no  public  offense  or  an  attempt  to 
commit  a  public  offense. 
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Appeal  from  Mahaska  District  Court. — Hbnry  Silwold, 

Judge. 

October  25,  19181 

Tub  defendant  appeals  from  conyiction  of  havmg  in- 
sisted an  oflScep. — Reversed  and  remanded. 

Dan  Davis,  for  appellant. 

H.  M.  Eavner,  Attorney  General,  for  appellee. 

Ladd,  J. — ^The  defendant  is  charged  with  having  re- 
sisted  arrest  by  a  policeman  without  a  warrant.  His  offense 
is  said  to  be  the  ''using  of  loud^  boisterous,  obscesae,  and 
abusive  language  in  a  public  place,  and  disturbing  the 
peace  and  quiet  of  the  community,  and  acting  in  a  riotous, 
indecent,  and  unlawful  manner." 

The  policeman  testified,  in  substance,  that  defendant 
entered  one  Snyder's  pool  hall  and  asked  for  pop,  saying 
that  ''this  was  to  put  into  some  more  alcohol,"  and,  apply- 
ing an  epithet  to  the  officer,  added  that  he  could  not  take 
that  away  from  him;  that  the  witness  responded  that  no 
one  had  said  anything  about  doing  so;  that  Snyder  then 
asked  defendant  to  leave,  and  he  refused;  whereupon  the 
witness  advised  him  to  go  home,  as  he  did  not  care  about 
arresting  him,  and  defendant  answered  that  he  would  not 
do  it ;  that  there  were  not  enough  policemen  in  town  to  ar- 
rest him,  upon  which  the  witness  told  him  he  was  under  ar- 
rest, and  took  hold  of  him;  that  a  scuffle  ensued,  in  which 
defendant  struck  the  witness,  and  got  him  by  the  neck,  and 
both  fell ;  that  d^endaut  then  said  that,  if  he  were  allowed 
to  get  up,  he  would  go  with  witness  like  a  man ;  but,  upon 
arising,  struck  at  the  witness,  and  went  out  the  doer, 
threatening  the  witness  if  he  followed  him,  and  went  to 
his  borne. 

"Q.  What  caused  you  to  arrest  him?  A.  He  b^an  to 
abuse  me,  and  did  not  pay  any  attention  to  the  house-man, 
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Mr.  Snyder.     Did  not  leave  when  told,  and  Snyder  said, 
*You  will  have  to  do  something  with  him.' " 

The  defendant  admitted  entering  the  pool  hall  to  pur- 
chase a  couple  of  bottles  of  pop,  and  testified  that,  when  he 
called  for  it,  the  officer  suggested  that  he  must  be  going 
to  change  the  color  of  his  drink;  that  defendant  replied 
that  it  was  none-of  his  (the  officer's)  business;  that  one 
word  brought  on  another,  and  finally  the  officer  attempted 
to  hit  defendant  with  his  club,  and  told  him  to  go  home; 
and  he  did  go  home,  and  the  officer  came  down  to  his  house; 
that  the  officer  said  nothing  about  arresting  him ;  that  he 
had  not  been  drinking, — had  no  alcohol  there ;  that  he  waflf 
in  the  hall  not  to  exceed  two  minutes,  and  went  straight 
home,  and  said  nothing  after  he  left  the  hall. 

From  this  evidence,  the  jury  might  have  found  the 
controversy  to  have  been  solely  between  the  officer  and  de- 
fendant; that  the  defendant  was  innocent  of  wrong-doing; 
and  that  no  public  offense  was  committed  in  the  presence 
of  the  officer.  An  officer  may  make  an  arrest  without  a  war- 
rant: 

''(1)  For  a  public  offense  committed  or  attempted  in 
his  presence;  (2)  Where  a  public  offense  has  in  fact  beea 
committed,  and  he  has  reasonable  ground  for  believing  that 
the  person  to  be  arrested  has  committed  it.'*  Section  5196, 
Code. 

An  offense,  then,  must  have  been  committed  in  the 
presence  of  the  policeman,  in  order  to  have  justified  him 
in  making  the  arrest.  It  is  not  enough  that  he  may  have 
so  thought,  or  have  had  reasonable  ground  so  to  believe ;  the 
offense  must  actually  have  been  attempted  or  committed 
in  his  presence,  to  have  justified  the  arrest.  Snyder  t7. 
Thompson,  134  Iowa  725;  Stearns  v.  Titus,  193  N.  Y.  272 
(85  N.  B.  1077).  See  note  to  Price  v,  Tehan,  (Conn.)  34 
L.  B.  A.  (N.  8.)  1182,  in  which  the  cases  are  collected. 

In  such  a  case,  unless  the  conditions  recited  in  the 
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statute  exist,  the  arrest  is  unlawful,  and  the  party  arrested 
may  resist  with  such  force  as  appears  to  him,  acting  aj9  an 
ordinarily  prudent  man,  to  be  reasonably  necessary.  The 
law  jealously  guards  the  liberty  of  the  citizen,  and  a  public 
oflScer  has  no  right,  because  of  being  clothed  with  the  habili- 
ments of  office,  to  interfere  therewith,  save  as  provided. 
Nothwithstanding  this,  the  court  instructed  the  jury,  in 
substance,  that,  if  Blair  was  an  officer,  as  alleged,  and  de- 
fendant knew  this,  and  the  officer  informed  him  that  he 
was  under  arrest,  and  required  him  to  accompany  him,  and 
the  defendant  refused  so  to  do,  and  made  wilful  resistance 
to  the  officer's  taking  him  to  the  police  station,  he  should 
be  found  guilty.  This  entirely  overlooked  the  inquiry  as  to 
whether  the  defendant  was  engaged  in  the  commission  of 
any  offense  at  the  time  of  the  arrest,  and  in  this  respect  was 
erroneous.  In  the  instructions  following,  the  jury  was  told 
that  defendant  owed  the  duty  to  submit  to  the  officer,  if  he 
knew  of  his  official  character  when  informed  that  he  was 
arrested.  He  owed  no  such  duty  unless,  at  the  time,  he  was 
engaged  in  the  commission  of  a  public  offense.  Judgment 
is  Reversed  and  cause  Remanded. 

Preston,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Thomas  H.  Van  Sickle,  Administrator,  Appellee,  v.  M.  E. 

DooLiiTLE,  Appellant. 

BVIDENCE:  Standard  for  Judging  AUeged  Malpractice.  Physi- 
1  clans  of  the  allopathic  school  of  medicine,  who  are  not  familiar 
with  the  homeopathic  method  of  using  or  administering  medi- 
cine or  treating  disease,  are  not  competent,  in  an  action  for  al- 
leged malpractice  growing  out  of  homeopathic  treatment,  to 
give  thiBir  opinion  as  to  whether  certain  medicine  would  produce 
any  physiological  effect,  or  any  effect,  on  the  patient;  and  espe- 
cially Is  this  true  when  it  appears  that  the  homeopathic  school 
seek,  in  their  treatment,  to  avoid  physiological  effect. 
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PRINCIPLE  APPLIED:  The  allopathic  physician  in  the 
above  case  was  permitted,  in  the  trial  court,  to  state  that  cer- 
tain medicine,  diluted  in  a  stated  malnner,  and  given  in  stated 
doses,  "would  have  no  physiological  effect/'  and  that  certain 
other  medicine  given  in  a  certain  way  "would  have  no  effect" 
Held,  error. 

EVIDENCE:     Expert  Testifying  Directly  to  Seasonable  Care.    A 

2  physician,  though  qualified  as  an  expert  in  an  action  for  alleged 
malpractice,  may  go  no  further  than  to  state  the  practice  or 
custom  which  prevails  in  the  treatment  of  disease  in  the  local- 
ity, and  under  the  circumstances,  in  question.  He  may  not 
wholly  usurp  the  functions  of  the  jury  by  stating  that  certain 
treatment  was  not  ordinarilj/  skillful.  Especially  may  he  not 
so  testify  when  he  speaks  solely  from  the  standpoint  of  a  school 
of  medicine  radically  foreign  to  the  one  in  question. 

PHTSICLANS  AND  SUBaEONS:     Neglecting  Patient.     Failure  of 

3  a  physician  to  regularly  call  upon  the  patient  is  a  fact  which 
may  be  received  and  given  due  consideration,  along  with  other 
evidence  bearing  on  negligence  and  proximate  causa 

Appeal  from  Sioux  District  Court. — ^William  Hutchinson, 

Judge. 

October  25,  1918. 

Action  for  damages  consequent  on  alleged  malpractice 
resulted  in  judgment  for  plaintiff.  Defendant  appeals.— 
Reversed. 

Snell  d  Randall  and  C.  E.  Oantt,  for  appellant 

C,  A.  Plank  and  Shull,  Gill,  Hammis  d  StihoUl,  for  ap- 
pellee. 

Ladd,  J. — Marjorle  Van  Sickle  died  September  20,  1911, 
at  age  of  nine  years  and  some  months.  The  defendant  at- 
tended her  as  a  physician  during  her  last  sickness.     The 

I)etition  alleged  that  he  failed  to  exercise 

^'  ftamfard'for       ordinary  care  and  skill  in  effecting  a  cure 

l?fi?Ji25.«ii*'*^    for  the  ailment  with  which  the  child  was 

malpractice. 

afflicted,  in  that  (1)  he  neglected  to  visit  her 
with  such  frequency  as  her  condition  demanded,  and  did 
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not  respond  with  promptness  when  called,  (2)  failed  to  ex- 
ercise ordinary  care  and  skill  in  treating  the  patient  for 
such  ailment,  and  (3)  omitted  to  administer  proper 
medicines  and  skillful  treatment,  and  neglected  to  do  any- 
thing for  her  relief  and  cure  when  it  became  apparent  that 
«he  was  in  a  dangerous  and  precarious  condition. 

The  facts  appear  in  the  opinion  on  the  former  appeal, 
and  need  not  be  repeated.  173  Iowa  727.  The  defendant  be- 
longed to  the  homeopathic  school  of  medicine,  and  the 
treatment  given  the  child  must  be  measured  by  the  rules 
and  requirements  of  practitioners  in  that  school. 

As  was  pointed  out  on  the  former  appeal,  homeopathy 
and  allopathy  do  not  much  differ  in  matters  relating  to 
anatomy,  physiology,  chemistr\^  pathology,  surgery,  and  ob- 
jstetrics.  In  materia  medica,  therapeutics,  and  the  prin- 
ciples and  practice  of  medicine,  the  schools  differ,  and 
somewhat  radically  in  medicines  and  the  methods  of  using 
or  administering  them. 

Several  errors  are  assigned,  but  only  rulings  on  the 
admissibility  of  evidence  need  be  reviewed. 

T.  E.  W.  Meis,  a  regularly  licensed  physician  of  the 
allopathic  school,  of  17  years'  experience,  testified  that  a 
preparation  composed  of  one  part  of  aconite  and  999 
parts  of  alcohol  and  water  and  one  part  of  gelsemium 
diluted  to  the  same  degree,  given  in  doses  of  from  4  to  7 
drops,  at  inten^als  of  one-half  hour  to  an  hour  and  one 
half,  to  a  child  9  years  old,  as  these  were  administered, 
would  not  have  any  physiological  effect;  and  that  bryonia 
diluted  to  one  part  of  bryonia  to  999  parts  of  alcohol  and 
water,  in  doses  from  4  to  6  drops  in  a  teaspoon  of  water, 
and  given  every  hour  or  two,  as  these  were  administered, 
would  not  have  any  effect  on  a  child  9  years  old.  In  a  hypo- 
thetical question,  the  history  of  the  case  was  then  recited, 
and  the  doctor  wa6  asked,  "Should  the  child  have  been  given 
medicine  that  would  have  had  some  physiological  effect  on 
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her  body?"  This  was  objected  to,  on  the  ground,  among 
others,  that  the  witness  had  not  shown  himself  qualified  to 
express  an  opinion  concerning  homeopathic  treatment^  or 
whether  a  physiological  result  was  sought.  The  objection 
was  overruled,  and  the  doctor  answered,  "Well,  of  course, 
I  don't  know  the  exact  way,  the  homeopathic  way,  of  the 
treatment."  The  question  was  restated,  and  he  answered, 
"Yes,  sir." 

The  objection  should  have  been  sustained.    The  physi- 
cian merely  gave  his  opinion  as  to  what  treatment  should 
have  been  given,  according  to  the  allopathic  school  of  medi- 
cine.   Notwithstanding  his  expressed  ignorance  of  the  home- 
opathic way,  he  was  allowed  to  answer.    The  error  is  the 
more  apparent  from  the  testimony  of  defendant  and  Dr. 
Hanchette,  a  physician  of  the  homeopathic  school  of  28 
years'  experience.    The  latter  testified  that  homeopathiats 
treated  not  diseases,  but  for  conditions  or  symptoms  of 
diseases;  that  their  system  was  to  administer  small  doses 
that  would  never  produce  physiological  effect;  that  they 
take  the  totality  of  symptoms,  and  treat  the  symptoms  in  a 
disease.     In  calling  a  physician,  a  person  is  presumed  to 
elect  that  the  treatment  shall  be  according  to  the  system  or 
school  of  medicine  to  which  such  physician  belongs,  and  it 
would  be  unfair  to  measure  such  treatment  by  any  other 
than  the  standards  of  such  school;  and  the  law  will  not 
tolerate  testing  treatment  according  to  one  school  by  the 
standards  of  another.    That  was  precisely  what  was  under- 
taken, and  the  objection  should  have  been  sustained. 

The  same  witness  was  asked  : 

"What  would  you  say  as  to  whether  or  not  the  treat- 
ment that  this  child  received  was  that  ordinary  skill  which 
2.  KviDKNCE :  ox-     physicians     and     surgeons     practicing    in 
dii^Vtfy*tc?r*en     Hawarden,   Iowa,  or  similar  localities,  in 
sonabie  rare.       September,  1911,  exercised?" 

This  was  objected  to  as  calling  for  opinion  of  witne^ 
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who  had  not  shown  himself  competent  to  speak  of  home- 
opathic methods  of  practice^  and  as  asking  him  to  give  his 
conclusion  as  to  the  ordinary  skill  exercised  by  physicians 
in  different  places.  The  objection  should  have  been  sus- 
tained. The  doctor  was  not  shown  to  be  familiar  with  the 
degree  of  skill  exercised  in  such  localities,  nor  does  it  ap- 
pear that  he  had  any  knowledge  of  what  would  constitute 
average  skill  on  the  part  of  a  homeopathic  physician. 
Moreover,  this  was  not  a  matter  of  expert  testimony.  From 
the  facts  proven,  the  jury  only  might  deduce  the  conclusion 
called  for. 

III.  The  physician  was  then  asked  "whether,  in  your 
opinion,  the  treatment  given  by  Dr.  Doolittle  is  such  as  a 
physician  would  have  given  in  the  same  circumstances." 
The  same  objection  was  interposed,  and  should  have  been 
sustained.  Plainly,  this  was  not  a  subject  of  expert  tes- 
timony. The  deduction  was  one  for  the  jury  to  draw,  from 
all  the  evidence  in  the  case.  Not  only  did  it  call  for  a  con- 
clusion, involving  knowledge  which  the  witness  had  dis- 
<'laimed  possessing, — that  is,  concerning  homeopathic 
methods  of  treatment, — but  for  such  a  conclusion  of  ulti- 
mate fact  as  that  the  jury  must  have  based  the  finding  on 
the  matters  and  things  recited  in  the  hypothetical  question. 

Another  interrogatory: 

"T  will  ask  you  whether  or  not,  in  your  opinion,  the 
rhild  received  such  skillful  care  and  attention  as  physicians 
and  surgeons  practicing  in  Hawarden,  Iowa,  and  the  vicin- 
ity or  similar  localities  in  1911,  usually  and  ordinarily  ex- 
ercised and  showed.^'  ^ 

This  was  objected  to  as  calling  for  an  opinion  as  to  the 
question  which  the  jury  was  to  determine,  and  on  othei 
grounds  heretofore  mentioned.  The  objection  should  have 
been  sustained.    The  next  question  was: 

^^hether  or  not,  so  refusing  [to  call  upon  the  patient 
as  defendant  did],  the  physician  was  exercising  ordinary 
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care  and  skill  usually  possessed  by  physicians  or  surgeons 
in  Hawarden  or  similar  localities." 

Objection  should  have  teen  sustained.  The  wituesw 
might  have  testified  what  the  practice  or  custom  was  in 
such  cases,  but  making  comparisons  was  not  a  matter  of  ex- 
pert testimony.  It  was  for  the  jurj^  to  say,  in  view  of  what 
defendant  did,  and  in  view  of  the  usual  practice  or  custtmi, 
whether  he  had  been  negligent. 

IV.  A  similar  series  of  questions  was  propounded  to 
Dr.  Fettes,  who  practiced  as  an  allopathist,  and  was  un- 
familiar with  the  homeopathic  system ;  and  objections  there- 
to  were  erroneously  overruled.  As  pointed  out,  whether  the 
child  was  treated  with  the  degi'ee  of  care  and  skill  exer- 
cised by  the  average  in  skill  and  ability  at  Hawarden  was 
not  matter  of  expert  testimony,  but  to  be  deduced  by  the 
jury  from  the  evidence  before  them.  It  was  not  for  the  al- 
lopathist  physician  to  say  whether  defendant  had  met  the 
requirements  in  the  treatment  of  the  child,  but  for  the  jury 
to  ascertain  the  truth  from  the  evidence. 

V.  The  evidence  disclosed  that  the  defendant  did  not 
regularly  attend  the  child  while  sick,  and  delayed,  as  it 
would  seem,  unreasonably  in   responding  to  calls  for  his 

attendance.     There  was   no  definite  show- 

3.  Physicians 

AND  SURGEONS :    jncr  fhat  lujurv  or  any  serious  consequences 
<^<*°t-  followed  his  <lelinquencies  in  these  respects, 

and  it  may  be  that,  were  this  evidence  to  be  considered 
alone,  it  would  not  furnish  a  basis  for  recovery.  Tomer  v. 
Aiken,  126  Iowa  114.  But  his  delinquencies,  if  such  there 
were,  wei'e  proper  for  consideration,  in  connection  with 
other  evidence,  in  ascertaining  whether  he  had  been  negli- 
gent in  his  treatment  of  the  child,  and  whether  such  delin- 
quencies, in  connection  with  his  alleged  lack  of  skill  and  im- 
proper treatment,  if  these  were  found,  contributed  to  her 
death. 
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Because  of  the  errors  in  rulings  on  the  admissibility  of 
evidence,  the  judgment  is — Reversed. 

Preston,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


William  Vaughn  et  al.,  Appellants,  v.  Mary  Converse  et 

al.,  Appellees. 

WILU3:  Fee  (7)  or  JAIe  Estate  (?)  A  devise  of  real  property  to 
testator's  wife  during  widowhood,  with  proviso  that,  in  case  of 
the  wife's  remarriage,  the  property  should  absolutely  pass  in 
certain  fractional  parts  to  the  wife  and  children,  but  with  no 
provision  for  the  distribution  of  the  remainder  in  case  the  wife 
died  toithaut  remarriage,  creates  a  fee,  subject  to  being  divested 
by  a  condition,  to  wit,  remarriage.  A  confirming  codicil  to  such 
a  will,  granting  to  the  wife  full  power  to  sell,  works  a  suspen- 
sion of  the  condition  in  case  of  a  sale  by  the  wife  during  her 
widowhood. 

Appeal  from  Marion  District  Court. — Lorin  N.  Hats, 

Judge. 

October  25,  1918. 

Si'iT  in  partition  of  lands.  The  plaintiffs  aver  that 
they  are  the  owners  of  an  undivided  six  tenths  of  such 
lands,  and  that  the  defendants  are  the  owners  of  an  un- 
divided four  tenths  thereof.  The  defendants  deny  that 
plaintiffs  have  any  interest  in  the  lands,  and  by  a  cross-bill 
claim  to  be  the  absolute  owners  thereof.  There  was  a  de- 
cree for  the  defendants,  and  the  plaintiffs  appeal. — Af 
fimted. 

W.  O,  Vander  Ploeg  and  Burrcll  d  Devitt,  for  appe* 
lants. 

L.  D,  Teter,  for  appellees. 

Evans,  J. — The  respective  rights  of  the  parties  are  de- 
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pendent  upon  the  construction  of  the  will  of  John  Vaughn, 
who  died  in  1897.  The  defendants  are  children  of  Johu 
Vaughn  by  his  last  marriage.  The  plaintiffs  are  children 
and  representatives  of  deceased  children  by  former  mar- 
riages. John  Vaughn  died  testate,  leaving  his  widow  8U^ 
viving.    The  material  portion  of  his  will  was  as  follows : 

"First.  After  the  payment  of  all  my  just  debts  I  give 
and  devise  all  my  real  and  personal  property  of  every  kind 
and  description  to  my  wife,  Hannah  E.  Vaughn,  to  have, 
hold  and  control  the  same  so  long  as  she  remains  my 
widow : 

"Second.  And  I  further  will  that  all  my  life  insurance 
that  I  may  die  seized  of  shall  go  to  said  wife. 

"Third.  In  case  my  wife,  Hannah  E.  Vaughn,  shall 
marry  again  then  in  that  case  I  will  and  devise  that  my 
said  wife  shall  receive  one  third  of  all  my  real  and  personal 
property,  and  the  residue  thereof  shall  be  equally  divided 
between  my  children." 

This  will  was  duly  executed  in  1887.  In  1897,  he  exe- 
cuted the  following  codicil  thereto : 

"I,  John  Vaughn,  of  Ejioxville,  Marion  County,  Iowa, 
a  farmer,  do  make  this  my  codicil,  hereby  confirming  my 
last  will,  made  on  the  12th  day  of  June,  1887,  and  do  hereby 
give  and  grant  unto  my  said  wife,  Hannah  E.  Vaughn,  the 
power  to  sell  and  convey  my  real  estate  and  execute  a  deed 
for  the  same,  the  same  as  I  could  do  if  living." 

The  question  presented  is  whether  the  widow  took  a 
fee  title  or  only  a  life  estate.  For  the  appellees,  it  is  con- 
tended that  the  case  is  ruled  by  Btishy  v.  Busby,  137  Iowa 
57,  In  re  Will  of  Weien,  139  Iowa  657,  and  kindred  cases; 
whereas  the  appellants  contend  that  the  case  is  ruled  by 
Brunk  v,  Brurik,  157  Iowa  51,  and  Price  v.  Ewell,  169  Iowa 
206. 

The  line  of  distinction  between  the  two  lines  of  cases 
is  narrow.    It  is,  nevertheless,  fairly  marked.    The  guiding 
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criterion  is  the  intention  of  the  testator,  as  it  can  fairly  be 
gathered  from  the  terms  of  the  will.    In  the  Bushy  case, 
the  will  devised  to  the  wife,  with  a  further  proviso  that 
she  should  remain  unmarried.     In  the  event  that  slle  re- 
mained unmarried,  no  provision  was  made  for  the  disposi- 
tion of  the  remainder  after  her  death.    We  found  that  the 
intent  of  the  testator  was  to  devise  a  fee,  subject  to  the 
condition.    In  the  Brunk  case,  the  will  devised  the  prop- 
erty to  the  wife  "so  long  as  she  remains  my  widow."    It  al- 
so devised  the  remainder  of  the  estate  "after  the  remar- 
riage" and  also  "after  the  death"  of  the  wife.    The  same 
was  true  in  Price  v.  Swell,  169  Iowa  206.    In  those  cases 
we  found  that  the  manifest  intent  of  the  testator  was  to 
devise  to  the  wife  a  life  estate  only.    The  disposal  of  the 
remainder  after  the  death  of  the  wife  was  a  suggestive  in- 
dication of  such  intention.    In  the  case  before  us,  the  will 
devises  the  remainder  in  the  event  of  the  remarridge  of  the 
wife,  but  makes  no  disposition  of  the  remainder  in  the  event 
of  the  death  of  the  wife  without  remarriage.    We  think, 
therefore,  that  the  case  must  be  classified  with  the  Bushy 
case,  and  that  it  must  be  found  that  the  testator  intended  to 
devise  a  fee,  subject  to  the  condition  against  remarriage. 
See,  also,  Staach  v.  Detterdmg,  182  Iowa  582.    It  is  per- 
tinently suggested  by  the  appellants  that,  if  it  was  the 
intent  of  the  testator  to  devise  a  fee  rather  than  a  life  es- 
tate, there  was  no  occasion  for  the  codicil  to  confer  upon 
the  wife  the  power  to  sell  and  convey  the  real  estate.   The 
suggestion  is  not  without  its  significance.    But,  in  view  of 
the  fact  that  the  will  burdened  the  wife's  fee  with  a  con- 
dition, breach  of  which  would  defeat  the  title,, the  codicil 
can  fairly  be  construed  as  intending  to  suspend  such  condi- 
tion in  favor  of  a  purchaser,  and  to  permit  a  sale  and  con- 
veyance during  the  widowhood  without  subjecting  the  title 
in  the  hands  of  the  purchaser  to  the  menace  of  the  condi- 
tion.    The  conclusion  thus  reached  by  us  renders  it  tin- 
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necessary  that  we  discuss  other  features  of  the  case  per- 
taining: to  a  conveyance  of  gift  made  by  the  widow  during 
her  lifetime  to  her  own  children.  The  decree  entered  below 
is,  therefore, — Affirmed, 

Prdston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Paul  Wagner,  Appellant,  v.  Elmer  H.  Allen  et  al., 

Appellees. 

I 

SPEOIFIO  PEBFOBMANOE:  Uneonscioiiable  Contract.  Specific 
performance  will  not  be  granted  of  a  contract  which  is  uncon- 
scionable because  of  grossly  inflated  values  in  favor  of  the 
plaintiff. 

Appeal  from  Poweshiek  District  Court. — John  F.  Talbott, 

Judge. 

October  25,  1918. 

Suit  in  equity  for  specific  performance  of  a  contract 
for  an  exchange  of  landR.  The  answer  admitted  the  con- 
tract, but  denied  performance  thereof  by  the  plaintiff.  It 
further  averred  a  rescission  thereof  bv  the  defendant  for 
good  cause.  There  was  a  decree  dismissing  the  petition, 
and  the  plaintiff  appeals. — Affirmed. 

W.  J.  Vander  Ploeg  and  Lewis  d  Dickson,  for  appellant. 

R.  J.  Smith  and  Thomas  J.  Bray,  for  appellees. 

Evans,  J. — The  contract  in  suit  was  entered  into  on 
November  8,  1915.  By  the  terms  thereof,  the  plaintiff 
agreed  to  convey  to  the  defendant,  on  March  1,  1916,  a  farm 
of  320  acres,  situated  in  Warren  County,  Iowa,  and  the 
defendant  agreed  to  convey  to  the  plaintiff,'  in  exchange,  a 
farm  of  154  acres,  in  Jasper  County,  and  also  a  residence 
pwperty  in  the  town  of  Keswick.    Each  conveyance  ^was  to 
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be  made  subject  to  specified  encumbrances.    Time  was  of 
the  essence.    Place  of  performance  was  fixed  at  the  bank 
in  Montezuma.    The  defendant  appeared  at  such  place  ou 
March  1,  1916,  and  remained  there  throughout  the  business 
hours  of  the  day.    The  plaintiff  did  not  appear,  but  sent  to 
the  bank  a  deed  and  abstracts  in  purported  pursuance  of 
the  contract.    The  deed  was  materially  defective  in  descrip- 
tion of  the  property,  and  the  abstracts  presented  showed 
materially  defective  record  title,  and  showed,  also,  unsati^ 
fled  mortgages  in  excess  of  the  encumbrances  to  be  assumed 
by  the  defendant.    In  this  form,  they  were  tendered  to  the 
defendant  by  the  bank  officials,  and  were  declined  by  the 
defendant.    At  the  close  of  the  day,  the  defendant  declared 
a  rescission  of  the  contract,  accompanied  with  certain  gen- 
eral objections  to  the  abstract  of  title.    At  about  8  P.  M.; 
the  plaintifl"  arrived  at  the  bank,  where  he  called  the  at- 
torney of  the  defendant  by  phone,  and  obtained  a  con- 
ference with  him  at  the  bank,  which  had  no  result.    The 
plaintiff  offered,  in  general  terms,  to  fully  comply  with  his 
contract,  and  to  remedy  any  defects  in  his  deed  or  in  his 
abstracts  which  might  be  pointed  out  to  him.    He  did  not, 
however,  cause  any  corrections  to  be  in  fact  made,  either 
in  the  deed  or  in  the  abstracts,  for  at  least  some  months 
thereafter.    His  wife  was  not  present  at  any  time  on  March 
Ist,  the  plaintiff  being  a  nonresident  of  that  county.    Some- 
time thereafter,  the  plaintiff  took  up  his  own  residence  up- 
on the  farm  in  question,  and  made  valuable  improvements 
thereon.    He  also  began  an  action  for  damages  against  the 
defendant,  under  a  special  provision  of  the  contract,  which 
provided  for  $5,000  to  be  paid  by  either  party  in  the  event 
of  breach  of  the  contract.    T^ater,  he  amended  his  petition, 
and  sought  a  specific  performance,  and  obtained  a  transfer 
of  his  cause  to  the  equity  side. 

The  defendant's  defense  sets  forth,  not  only  the  default 
of  the  plaintiff  in  the  presentation  of  his  deed  and  abstracts. 
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but  also  that  the  defendant  was  induced  to  sign  the  contract 
in  question  by  false  representations,  which  false  representa- 
tions included  representations  as  to  value.    Many  interest- 
ing  questions  are  presented  in  the  briefs.    For  the  plaintiff, 
it  is  contended  that  the  defendant  waived  all  his  defenses 
except  such  as  were  included  in  the  objections  made  to  the 
abstract  .of  title  on  the  first  day  of  March,  when  he  declared 
a  rescission.     For  the  defendant,  it  is  claimed  that  the 
plaintiff  waived  his  right  to  a  specific  performance,  by  his 
acquiescent  conduct,  and  by  electing  to  prosecute  his  ac- 
tion for  damages.    We  do  not  find  it  necessary  to  go  into 
these  questions.    The  evidence  was  such  as  to  justify  the 
court  in  finding  that  the  valuation  put  upon  plaintiff's 
320-acre  farm   was   grossly   exaggerated.     The  valuation 
fixed  in  the  contract  was  $130  an  acre.     The  valuation  of 
the  defendant's  farm  was  fixed  at  f  175  an  acre.    The  farm 
of  the  plaintiff  is  described  as  rough  land.    The  defendant 
was  not  a  t'esident  of  Warren  County,  and  was  not  familiar 
with  values  there.    The  plaintiff  had  acquired  the  farm  on 
the  first  of  March  preceding.    Its  purchase  price  to  him  was 
$77.50  per  acre.    Under  the  evidence,  we  are  satisfied  that 
the  overvaluation  put  upon  it  in  the  contract  was  not  less 
than  |40  an  acre.    Whether  this  valuation  was  agreed  to  by 
the  defendant  by  reason  of  false  representations  is  not  a 
controlling  consideration  in   a  specific  performance  suit. 
The  fact  itself  gives  the  contract  an  unconscionable  color. 
It  is  argued  that  the  contract  was  a  trading  proposition, 
and  that  the  property  of  the  defendant  was  also  put  in  at  an 
exaggerated  valuation.    Even  if  that  be  true,  we  are  satis- 
fied from  the  evidence  that  the  degree  of  exaggeration  was 
moderate,  as  compared  with  that  pertaining  to  the  plain- 
tiff's land.    Furthermore,  if  it  had  been  exaggerated  to  the 
extent  of  $40  an  acre,  the  acreage  was  less  than  one  half  of 
the  farm  of  plaintiff,  and  it  would  still  leave  the  plaintiff 
a  large  gainer  by  the  inflated  price.    Manifestly,  a  court  of 
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equity  will  not  be  swift  to  award  the  extraordinary  and 
discretionary  remedy  of  specific  performance  for  the  en- 
forcement  of  grossly  inflated  valuations.  The  decree  of  the 
district  court  will  be — Affirmed, 

Preston,  C.  J.,  Ladd  and  Salinger,  J  J.,  concur. 


Patrick  White,  Trustee,  Appellant,  v.  Andrew  J.  Gray- 
bill  et  al.,  Appellees. 

CONTBACTS:     Improvements  as  Carrsring  Title  to  Lands.     A  mere 

1  agreement  by  an  owner  of  lajid  that  another  may  erect  Im- 
provement on  the  land,  and  that  the  owner  will  exercise  his 
own  discretion  as  to  conveying  the  l^d  to  the  Improvement 
maker,  invests  the  latter  with  no  title  to  the  land  itself. 

ESTOPPEL:     Equitable  Estoppel.    One  may  not  be  estopped  to  as- 

2  sert  his  title  to  lands,  because  of  representations  by  others  for 
which  he  is  In  no  wise  responsible. 

Appeal     from     Pottawattamie     District     Cowrt. — ^O.     D. 

Wheeler,  Judge. 

October  25,  1918. 

Said  trustee  in  bankruptcy  sought  to  subject  certain 
alleged  property  of  certain  bankrupts^  The  trial  court 
sustained  him  as  to  improvements  placed  upon  certain 
lands,  and  refused  to  establish  his  claim  upon  the  land  on 
which  the  improvements  were  placed.  Both  parties  have 
appealed. — Affirmed  on  hoth  appeals. 

Killpack  d  Northrop  and  H.  L.  Robertson,  for  appel- 
lant. 

J-  J.  Hess  and  Mayne  d  Qreen,  for  appellees. 

Salinger,  J. — I.  The  cross-appeal  of  appellees  chal- 
lenges the  order  of  the  trial  court  which  subjected  said 

Vol.  184  IA.--57 
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improvements.  The  argument  is  that  the  improvements  in 
question  are,  prima  facie,  part  of  the  land,  and  may  be 
treated  as  personal  property  only  upon  a  clear  showing  of 
a  contract  to  that  effect  at  the  time  of  their  erection.  We 
are  of  opinion  that  what  amounts  to  such  a  contract  is  quite 
satisfactorily  shown  by  the  evidence,  and  we  aflSrm  the  ac- 
tion of  the  trial  court  in  subjecting  said  improvements  as 
aforesaid. 

II.  The  appellant  complains  that  the  lands,  as  well 
as  said  improvements  thereon,  were  not  so  subjected.  The 
theoiy  advanced  by  him  is  that  an  agreement  had  between 

West  and  the  owner  of  the  land  makes  the 

^"  Fm^r^J'vementB      ^^"^  ^*^^^  ^^^  property  of  Wcst    The  fair 

tuie*t7\alds.      ^^^^*  ^^  *^^  testimony  as  a  whole  is  that 

Graj^bill,  the  father  of  Mrs.  W^est,  induced 
the  AVests  to  move  upon  the  land  in  question  and  to  make 
said  improvements  thereon,  but  at  no  time  divested  him- 
self of  the  title  to  the  land.     The  utmost  that  may  be 
claimed  is  that  the  Wests  were  told  to  improve  the.  place, 
and  it  would  eventually  fall  to  Mrs.  West;  that  this  was  an 
arrangement  by  the  father,  attempting  to  keep  his  children 
together,  to  give  them  the  benefit  of  the  land  where  they 
would  be  located,  and  to  keep  them  together  "until  such 
time  as  I  (the  owner)  saw  fit  to  make  the  division.*'    The 
owner  adds,  "1  left  that  at  my  discretion."    Appellees  con- 
tend that  here  is  a  gift  which  is  ineffectual,  because  not 
completed.    See  20  Cyc.  1192 ;  Oliver  v.  Perry,  131  Iowa  654. 
We  think  we  may  sustain  the  judgment  below  without  hold- 
ing that  here  is  a  mere  incomplete  gift.    It  may  be  conceded, 
for  the  sake  of  argument,  that,  if  the  father  should  finally 
fail  to  make  a  transfer  of  said  land  to  this  daughter,  she 
would  have  some  i*emedy  against  him  if  she  sustain  any  loss 
because  of  placing  said  improvements  upon  the  land.     But 
that  does  not  transfer  tlie  title,  and  make  the  land  avail- 
able to  her  creditors.     At  the  most,  there  is  the  right  to 
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maintain  a  damage  suit.  Seeing  these  improvements  pnt 
on  may  work  some  sort  of  an  estoppel,  and  their  being  on 
may  avoid  the  statute  on  trusts  and  the  statute  of  frauds; 
but  that  all  this  may  be  so  adds  nothing  to  the  agreement, 
which  was,  so  far  as  conveying  the  title  was  concerned, 
that  such  transfer  should  be  absolutely  at  discretion.  Such 
promise  to  make  deed  at  discretion  will  not  sustain  a  suit 
for  specific  performance.  An  agreement  that  improvements 
may  be  put  on  and  land  used,  but  that  the  grantor  should 
have  the  right  to  determine  when,  if  ever,  he  would  convey, 
is  but  the  agreement  that  it  is,  and  its  existence  is  not,  the 
equivalent  of  a  transfer  of  the  title.  In  one  word,  a  broken 
executory  promise  to  convey  at  .election  of  promisor  does 
not  transfer  the  title  as  to  creditors  of  the  promisee.  See 
Nichols  V,  Eaton,  91  U.  S.  716. 

III.  Creditors  testified  that  they  loaned  in  reliance 
upon  their  belief  that  the  land  would  be  transferred.  It 
does  not  appear  that  such  belief  or  reliance  thereon  was  due 

to  anything  said  or  done  by  the  owner  of 

2      RSTClPPBL  * 

cqnitabie  estop-    the  land.    No  estoppel  can  be  raised  against 

pel 

him  because  others  than  he  may  have  in- 
duced such  belief  or  reliance. — Affirmed  on  both  appeals. 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


Ci^RA  Williams,  Appellant,  v.  City  of  Cherokee,  Appellee. 

MlTKIOIPAIi    COBPOBATIOKS:      Presumption    of   Begularlty.      It 

1  will  be  presumed.  In  the  absence  of  evidence  to  the  contrary, 
that  a  public  improvement  was  commenced  at  the  point  Indi- 
cated in  the  resolution  of  necessity. 

MXTNICIPAIj  COBPOBATIONS:     SubsUntial  Compliance  with  Con- 

2  tract.  Slight  variations  from  the  contract  for  the  construction 
of  a  public  sewer  Improvement,  especially  when  beneficial  to  the 
property  owner,  with  no  added  burdens,  do  not  invalidate  the 
resulting  assessments.     So  held  where  a  sewer  was  lengthened 
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a  distance  of  13  feet  in  front  of  property  which  was  adjacent  to 
the  sewer  as  ordered. 

Appeal  from  Cherokee  District  Court, — William  Hutchin- 
son, Judge. 

October  25, 1918. 

Appeal  from  a  special  assessment  by  the  city  council 
for  a  sewer  improvement.  The  assessment  was  fixed  by  the 
city  council  at  flOO.  On  appeal  to  the  district  court,  thi^ 
assessment  was  confirmed.  From  such  order  the  plaiptiff 
has  again  appealed. — Affirmed. 

Claud  M.  Simth,  for  appellant. 

Chiy  J.  TomHnson,  for  appellee. 

Evans,  J. — The  plaintiff  challenges  the  jurisdiction  of 
the  city  council  to  make  the  assessment.  This  challenge  is 
based  upon  an  alleged  departure  in  the  construction  of  the 
1  Municipal  '^cwer  from  the  point  of  location  specified 

preaumption^of    "^  *^^  resolution  of  necessity  and  notice. 

regularity.  j^^  ^^^  ^^j^^j.  ^ggpect  is  it  claimed  that  the 

procedure  of  the  city  was  irregular.  The  location  of  the 
sewer  in  question  was  upon  North  Second  Street,  in  the  city 
of  Cherokee.  The  resolution  of  necessity  fixed  the  point  of 
commencing  as  "opposite  the  line  between  Lots  12  and  13  of 
Corbett  &  Kellog's  Subdivision;"  thence  south  along  North 
Second  Street.  The  appellant  contends  that  the  sewer  was 
actually  constructed  so  as  to  commence  13  feet  farther 
north  than  such  point ;  that  such  13  feet  was  the  only  part 
of  the  sewer  that  abutted  upon  her  property;  that  the  city 
council  had  no  power  to  construct  such  additional  13  feet, 
and  could  not  by  the  construction  thereof  render  the  prop- 
erty of  the  plaintiff  subject  to  an  assessment  to  which  it 
would  not  otherwise  have  been  liable. 

Assuming  that  the  facts  thus  claimed  would   render 
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void  the  assessment  against  plaintiff's  property,  the  burden 
was  upon  her  to  prove  the  fact.  The  evidence  in  that  re- 
gard is  very  unsatisfactory.  It  consists  of  the  testimony  of 
her  husband,  as  a  witness,  that  the  point  fixed  by  the  resolu- 
tion  of  necessity  would  be  opposite  her  south  line.  This  evi- 
dence was  received  subject  to  objection,  ruling  being  re- 
sented. The  witness  professed  no  knowledge  on  the  sub- 
ject other  than  what  had  been  told  him  by  someone  else. 
The  real  criterion  of  the  location  was  the  line  of  Lots  12 
and  13  in  the  resolution  of  necessity.  The  record  discloses 
no  showing  as  to  the  location  of  such  line.  In  the  absence 
of  evidence  thereon,  it  must  be  assumed,  for  the  purposes 
of  this  case,  that  the  commencing  point  adopted  was  "op- 
posite-the  line  between  Lots  12  and  13."  Plaintiff's  prop- 
erty was  Lot  4,  and  was  no  part  of  Lots  12  and  13.  It  may 
be  that  the  south  line  of  plaintiff's  property  was  an  exten- 
sion of  the  dividing  line  between  Lots  12  and  13,  but  there 
is  no  showing  to  that  effect. 

If  the  fact  were  deemed  proved,  it  does  not  impress  us 
as  destructive  of  the  jurisdiction  of  the  city  council.  It  is 
conceded  that  the  plaintiff's  property  is  abutting  to  tho 
2.  Municipal         QOrth  13  feet  of  the  sewer  as  constructed. 

CORPOBATIONS  I        r^  i_  it^rt^^%_"ii_ 

substantial  If      such      north      13      feet      had      been 

compliance 

with  contract,  oiuitted,  plaintiff's  property  might  still  be 
deemed  adjacent  to  the  improvement.  Under  Code  Sections 
819  and  820,  the  cost  of  sewer  may  be  assessed  upon  ad- 
jacent, as  well  as  abutting,  properties.  The  construction  of 
the  additional  13  feet,  if  such,  was  not  prejudicial  to  the 
plaintiff  in  any  sense,  unless  it  was  a  method  adopted  to 
fix  upon  her  a  liability  to  which  she  could  not  otherwise 
have  been  subjected.  On  the  contrary,  it  was  manifestly 
beneficial  to  her,  in  that  it  enabled  her  to  connect  with  the 
sewer  more  conveniently  than  she  otherwise  could.  We 
reach  the  conclusion  that  the  trial  court  did  not  err  in  con- 
firming the  assessment.  Its  order  is,  therefore, — Affirmed, 
Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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J.  B.  Woods,  Appellant,  v.  Independent  School  District 

OP  Oto,  Appellee. 

APPEAL  AND  EBBOB:     Presumption  as  to  Billing.    The  presump- 

1  tion  will  be  Indulged  that  an  amendment  (which  pleaded  a  rati- 
fication of  a  claim)  was  overruled,  when  the  appeal  record  re- 
veals no  specific  ruling  on  such  amendment,  but  does  reveal  a 
general  judgment  of  dismissal  of  the  action. 

JUSTICES  OF  THE  PEAOE:     Amendments  AllowaUe  on  Appeal 

2  Amendments  which  do  no  more  than  plead  an  estoppel  to  deny 
a  claim  are  allowable  on  an  appeal  from  a  judgment  of  a  jus- 
tice of  the  peace  on  said  claim. 

PLEADINO:     Unquestioned  Pleading.    Failure  to  question  the  suffi- 

3  ciency  of  the  facts  pleaded  to  constitute  a  good  cause  of  action, 
is  a  conclusive  admission  of  plaintiffs  right  to  recover  if  he  es- 
tablishes such  facts. 

SCHOOLS   AND   SCHOOL  DISTBICTS:      Ratification   of  Contract 

4  The  act  of  a  school  board  in  auditing  and  allowing  a  claim  for 
transporting  school  children  to  a  school,  even  though  in  an 
amount  less  than  claimed,  with  full  knowledge  that  such  transr 
porting  had  been  done  without  any  prior  contract  with  the 
board,  irrevocably  ratifies  and  confirms  the  act  of  transporting 
— places  the  district  in  the  same  position  as  though  it  had, 
through  its  board,  specifically  entered  into  such  a  contract, 
prior  to  the  rendition  of  the  services.     (Sec.  2774,  Code,  1897.) 

MUNICIPAL  COBPOBATIONS:     Batification  of  Unauthorised  Acts. 

5  Public  policy  does  not  prevent  a  school  board  from  ratifying 
that  which  it  might  have  originally  authorized. 

Appeal  from  Woodbury  District  Court. — W.  G.  Sears, 

Judge. 

October  25,  1918. 

The  question  is  whether  a  suit  may  be  maintained  by 
a  parent  for  the  reasonable  value  of  transporting  his  chil- 
dren to  a  school  outside  of  his  own  district,  the  home  school 
being  unreasonably  distant,  without  prior  an-angement 
with  the  school  board,  and  whether  plaintiff's  claim  has 
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been  so  ratified  as*  tliat  the  defendant  is  estopped  now  to 
deny  it. — Reversed  and  renumded. 

E.  H,  Furgdson,  T,  F.  Bevhigton,  and  Jepson  tC-  Stcrker, 
for  appellant. 

J,  A.  Prichard,  for  appellee. 

Salinger,  J. — I.  Plaintiff  brought  this  suit  in  justice's 
court.  His  petition  alleged  that  the  defendant  is  an  in- 
dependent district  and  school  corporation  under  the  laws 

of  Iowa;  that  plaintiff  has  five  children  of 
^*  ffJ!^  ^^^         school  age,  who  live  with  him,  and  more 

BRBOR :  pre-  ^   '  ' 

aomption  as  to     ^|,jjjj   f^y^^   miles   from    the   schoolhouse   in 

said  district;  that,  to  furnish  school  for 
them,  plaintiff  has  been  compelled  to  transport  them,  at 
his  own  expense,  to  and  from  said  outside  school  for  19 
weeks,  and  that  such  service  is  reasonably  worth  f95,  and 
is  due  him  from  the  defendant  for  such  transportation.  The 
defendant  answered  with  a  general  denial.  The  jury  in 
justice  court  gave  plaintiff  a  verdict  for  JJ35,  and  from 
judgment  thereon,  the  defendant  appealed  to  the  district 
court.  In  the  district  court,  plaintiff  filed  an  amendment 
to  j)etition,  setting  forth  that  he  had  filed  his  claim  for 
said  transportation  with  the  defendant  board ;  that  defend- 
ant ratified  and  approved  said  claim,  and  audited  and  al- 
lowed it  in  the  sum  of  ?85,  ordering  warrant  drawn  on  a 
proper  fund  payable  to  the  order  of  plaintiff;  and  that, 
by  so  auditing  and  allowing,  defendant  ratified  and  ap- 
proved said  claim,  and  is  so  estopped  from  setting  up  or 
urging  that  it  is  not  liable  for  said  transporting.  Upon  the 
filing  of  this  amendment,  the  defendant  moved  to  strike 
same,  on  the  ground  that  it  was  filed  too  late,  "in  that  it 
raised  a  new  issue  from  any  issue  pleaded  or  tried  in  the 
justice  court."  This  motion  was  never  ruled  on,  in  terms. 
If  any  presumption  is  to  be  indulged  in,  it  must  be  that  it 
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was  overruled,  because  the  judgment  of  the  court  "was  a 
general  one,  dismissing  the  plaintiff's  cause  of  action.  This 
judgment  is  not  necessarily  a  sustaining  of  the  motion  to 
strike,  because  there  remained  the  claim  of  the  plaintifi,  un- 
aided by  a  plea  of  filing  claim  and  of  ratification  and  estop- 
pel. The  presumption  is  that  the  decision  was  on  the  mer- 
its; and,  therefore,  that  tJie  trial  court,  instead  of  striking 
out  the  amendment,  defeated  the  claim  on  its  merits* 

Be  that  as  it  may,  the  amendment  was  not  profadibited 
by  the  provision  of  Section  4563  of  the  Code,  that  no  new 
demand  or  counterclaim  can  be  made  upon  appeal,  unleas  by 

mutual  consent.    The  amendment  preeiented 

thbpbacb:         neither  a  new  demand  nor  a  counterclaim. 

iowabi™1Si  ap-     In  both  courts,  the  sole  demand  of  the  plain- 

tiff  was  payment  for  having  transported  his 
children  to  and  from  school.  Neither  a  plea  that  he  had 
filed  a  claim  with  the  board  for  such  transportation,  nor 
the  further  plea  that  defendant  was  estopped,  by  conduct, 
to  deny  the  validity  of  plaintiff's  demand,  alleged  any  sucii 
demand  or  counterclaim.  The  averment  of  having  filed 
claim  was  an  assertion  that  the  necessary  steps  to  enforce 
the  original  demand  had  been  taken.  The  plea  of  ratifica- 
tion and  estoppel  was,  in  effect,  an  allegation  that  defend- 
ant could  not  rightfully  resist  the  collection  of  the  original 
demand.  In  St  Louis  Type  Foundry  v.  Medes,  60  Iowa 
525,  and  Boos  v.  Duliny  103  Iowa  331,  amendments  were 
held  not  to  violate  said  statute  provision,  though  the  amend- 
ment might,  with  much  more  reason,  be  asserted  to  present 
a  new  demand  or  counterclaim  than  can  be  done  in  the  case 
at  bar.  While,  in  Woods  v.  Wenger,  163  Iowa  445,  447,  the 
amendment  w^as  not  allowed,  it  was  because  it  presented  a 
demand  for  damages  in  a  sum  larger  than  justices  of  the 
peace  had  jurisdiction  to  deal  with. 

II.     So  we  reach  the  question  whether  the  trial  court 
can  be  sustained  in  the  decision  on  the  merits.    We  could 
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dispose  .of  that  question  by  invokiDg  what  we  have  repeated- 
ly held,  both  as  to  petitions  and  answers: 
3.  plbadino:  im-     to  wit,  that,  though  the  one  does  not  state 
pleading?  3  cause  of  action,  OP  the  other  a  defense, 

that,  if  there  be  no  attack  upon  the  plead- 
ing, the  plaintiff  in  the  one  and  the  defendant  in  the  other 
will  prevail,  if  he  prove  what  he  has  pleaded.  See  Lacy  v. 
Kossuth  County,, 1^^  Iowa  \^\,Boyd  d  Williams  v.  Watson 
fG  Co.,  101  Iowa  214,  at  222;  Enix  v.  Iowa  Cent  R.  Co,,  114 
Iowa  508;  Heiman  t?.  Felder,  178  Iowa  740.  The  plaintiff 
here  did  prove  every  fact  alleged  by  him.  He  did  not  plead 
that  the  defendant  Jbad  authorized  him  to  transport  the 
children.  He  based  his  claim  on  nothing  except  the  dis- 
tance his  children  lived  from  school ;  that  he  had  been  com- 
pelled to  transport  them ;  what  that  service  was  reasonably 
worth;  and  that  defendant  had  audited  a  claim  for  thi.s 
service,  and  ordered  warrant  drawn  to  pay  the  claim.  And 
if  applying  this  rule  would  affirm  this  case,  we  should  stop 
with  applying  the  rule.  But  if  there  is  to  be  a  reversal,  we 
should  go  beyond  that,  because  otherwise  nothing  will  be 

« 

effected  by  the  reversal,  except  to  induce  an  attack  upon 
the  pleadings  of  the  plaintiff  on  retrial,  leaving  the  retrial 
to  be  proceeded  with  without  determination  here  of  the  vital 
questions  that  must  arise  on  retrial. 

2a 

Under  the  authority  given  by  Section  2774  of  the  Code, 
the  board  could  have  made  a  valid  contract  with  this  plain* 
tiff  to  transport  these  children,  and  have  made  reasonable 

compensation  for  such  service.     It  may  be 

*'  scHooL^is?'^      conceded  that  the  defendant  offered  an  ar- 

ncation*  of  con-     rangement  providing  for  a  school  for  plain- 

tract 

tiff's  children  other  than  the  school  to 
which  plaintiff  took  them.  It  is  indisputable  that  defend- 
ant made  no  advance  contract  to  pay  for  the  transportation 
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in  suit.  But  neither  did  the  defendant  in  Weldorm^  Ind. 
School  Dist.  V.  Shelby  Ind,  School  Dist.,  113  Iow«i  549. 
make  any  contract  that  children  in  that  district  sho-nld  be 
furnished  school  facilities  in  the  district  of  plaintiff.  There, 
as  here,  the  members  of  the  defendant  board  knew  th.iit  the 
service  was  being  rendered.  We  held,  in  Weldon^9  case, 
that,  though  no  original  authority  was  given  to  fnmish 
school  for  the  children  in  defendant's  district,  subsequent 
agi*eement  to  pay  therefor  was  equivalent  to  original  au- 
thority. 

III.  This  brings  the  whole  ca^ie  down  to  the  one  ques- 
tion whether  auditing  and  allowing  a  claim  for  this  trans- 
portation is  equivalent  to  original  authority  to  do  the  trans- 
porting at  the  expense  of  the  defendant.  It  may  be  con- 
ceded that  mere  knowledge  by  the  defendant  that  plaintiff 
was  transporting  these  children  will  not  make  a  case  for  the 
plaintiff,  but  such  knowledge  has  bearing  on  the  efficacy  of 
making  an  allowance  for  the  transportation.  In  other 
words,  if  it  be  otherwise  established  that  there  was  a  rati- 
fication, raising  an  estoppel,  it  will  not  be  defeated  because 
the  defendant  did  not  know  all  the  facts.  It  is  true  that 
the  allowance  made  was  for  less  than  the  plaintiff  claimed. 
But,  unless  it  be  for  another  avoidance  urged  by  the  ap- 
pellee, though  l|100  were  claimed  for  this  transportation, 
the  allowance  of  a  single  dollar  would,  of  necessity,  be  an 
acknowledgment  that  there  was  a  legal  obligation  to  pay. 
Since  the  board  could  have  made  that  obligation  a  binding 
one  by  original  authority,  any  subsequent  act,  with  knowl- 
edge of  all  the  facts,  which  involves  an  agreement  to  pay 
for  this  transportation,  takes  the  place  of  original  author- 
ity. So,  as  sdjd,  the  allowance  of  a  single  dollar  dis- 
poses of  the  defense  that  there  was  no  legal  obligation  to 
pay  for  this  service.  Neither  Queeny  v.  Tfiggins,  136  Iowa 
573,  nor  Tempter  v.  SchmA  Tie  p.,  160  Iowa  398,  in  the  least 
run  counter  to  this  holding. 
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No  public  policy  prohibits  the  ratification.  See  Ridh- 
ards  V.  School  Twp.,  132  Iowa  612.  The  only  ailment  at- 
tempted  is   that,   since   less   was   allowed   than   plaintiff 

claimed,  and  since  he,   subsequent  to  the 

'  coRPOEi^xoNs :     allowance,  brought  suit  for  a  sum  larger 

unauthorized        than  the  allowance,  the  act  of  the  defendant 

acts. 

board  amounts  to  no  more  than  an  offer  of 
compromise,  which  the  plaintiff  did  not  accept.  One 
trouble  is  that  nowhere  in  plea  or  proof  is  there  the  slight- 
est suggestion  of  the  facts  upon  which  this  avoidance  or 
argument  is  based.  We  conclude  that  the  only  question  to 
be  determined  is,  What  is  thie  reasonable  value  of  said  serv- 
ices? 

We  do  not  overlook  the  argument  for  appellee  tfeat,  if 
fathers  can  take  their  clxildren  to  a  school  other  than  one 
arranged  for  by  the  school  authorities,  and  collect  for  their 
transportation  without  first  having  made  arrangement  with 
the  board,  it  might  create  great  confusion  in  school  matters, 
and  might  be  very  unpleasant  and  disadvantageous.  That 
may  be  a  good  reason  for  repudiating  the  transportation, 
but  is  no  reason  for  unsettling  elementary  rules  concerning 
what  will  constitute  a  substitute  for  original  authority. — 
Reversed  and  remanded, 

Ladd,  Gaynob,  and  Stevens,  JJ.,  concur. 
Preston,  C.  J.,  and  Evans,  J.,  dissent. 


May  Lundean,  Appellee,  v.  W.  S.  Hamilton  et  al.. 

Appellants. 

OAKOELLATION  OP  IN8TBUMENTS:    Boxden  of  Proof.    The  bur- 
1     den  of  proof  that  rests  upon  the  transferee  of  a  fraudulent  nego- 
tiable instrument,  to  prove,  when  he  is  a  plalntift  at  law  on  the 
instrument,  that  he  is  a  holder  in  due  course,  equally  rests  upon 


908  LuNDBAN  V,  Hamilton.  [18^  Iowa 

Birch  transferee  when  he  is  a  defendcmt  in  an  action  if«  equity 
to  cancel  such  -  ini»tniment  by  reason  of  the  fraud. 

Saxingcb,  J.,  dissents. 

BIUiS  ASH)  KOTES:     Evidence  Bearing  on  Gtood-Paith  Holdersliip. 
2    On  the  issue  whether  a  holder  of  a  note  Is  a  holder    in  due 
course,  material  inquiries  are: 

1.  Whether  the  holder  had  knowledge,  and  If  so,  what  knowl- 
edge, of  the  original  execution  of  the  note. 

2.  Whether  the  holder  took  the  note  from  the  payee    in  part 
payment  of  a  claim  of  doubtful  collectibility. 

3.  Whether  the  holder's  name  had  been  forged  as  a  witness  to 
the  security. 

4.  Whether  the  note  was  in  excess  of  the  security,  the  note 
biding  a  loan. 

5.  Whether  the  holder  made  inquiry  concerning  the  security. 

6.  Whether  the  holder  wilfully  omitted  to  make  inquiry  con- 
cerning the  validity  of  the  note. 

Saunoek,  J.,  dissents  as  to  the  application  made. 

Appeal  from  Pottawattamie  DisU'ict  Court, — J.  B.  Rocka- 

FBLLOW,  Judge. 

October  29, 1918. 

Suit  to  cancel  note  and  mortgage  resulted  in  decree 
as  prayed.    Defendants  appeal. — Affirmed, 

H,  L,  Robertson  and  L.  W.  Schneider,  for  appellants. 

Tinley,  Mitchell  d  Pryor,  for  appellee. 

Ladd,  J. — The  plaintiff  owned  the  east  40  feet  of  Lot 
18  of  Block  15,  Mill  Addition  to  the  dity  of  Council  Bluffs. 
On  December  12,  1912,  she  signed  a  mortgage  thereon,  se- 
1  CANCBLLATioN      ^"^"^  ^^^  pajmeut  of  a  promissory  note 

2r.N?8Tburden    ^^^  '^'^^^'  ^^  ^^^^  ^^*^'  ^^^  payable  three 
of  proof.  years    thereafter.      The    name    of    W.    S. 

Hamilton,  as  payee  in  the  note  and  mortgage,  may  hayc 
been  inserted  later.  The  mortgage  purported  to  be  wit- 
nessed by  Hamilton  and  C.  E,  Price,  defendant,    before 
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whoniy  as  notary  public,  it  was  acknowledged,  January  14, 
1913.  It  was  recorded  on  the  same  day.  About  that  time, 
Hamilton  applied  to  the  defendant  bank  for  a  loan;  and 
on  January  30th  following,  executed  his  note  to  the  bank 
for  $2,800,  payable  4  months  after  date,  and  deposited  the 
note  and  mortgage  heretofore  mentioned  as  collateral  se- 
curity, and  in  consideration  thereof,  the  bank  surrendered 
a  note  of  his  to  it  of  $500  and  accrued  interest,  and  entered 
to  his  credit  |2,286,  which  Hamilton  subsequently  checked 
out.  In  this  suit,  plaintiff  prays  that  this  note  and  mort- 
gage be  cancelled  and  surrendered  to  her;  for  that,  as  is  al- 
lied, these  were  procured  by  Hamilton  through  the  per- 
petration of  fraud;  that  Price  participated  therein;  and 
that  the  bank  is  not  an  innocent  purchaser;  and  that  the 
note  is  not  negotiable. 

The  last-named  contention  is  disposed  of  by  Des 
Moines  8<w,  Bank  v.  Arthur,  163  Iowa  205,  211,  and  no 
further  attention  need  be  given  to  it.  The  other  two  issues 
may  be  considered  together.  The  record  leaves  no  doubt 
that  Hamilton  procured  the  note  and  mortgage  without 
parting  with  any  consideration,  and  with  the  fraudulent 
purpose  of  depriving  the  plaintiff  of  said  note  and  mortgage 
and  appropriating  the  same  to  his  own  use,  though  inducing 
the  plaintiff  to  rely  on  what  he  did  in  handling  the  note 
and  mortgage  as  in  her  interest,  and  with  the  design  of 
turning  over  the  money  to  her.  This  is  clearly  within  the 
allegation  of  the  petition,  though  it  alleged  that  Price  and 
Hamilton  entered  into  a  fraudulent  combination  to  accom- 
plish this,  and  so  did.  The  evidence  did  not  warrant  the 
inference  of  such  combination  with  fraudulent  purpose,  but 
did  justify  the  inference  that  Hamilton  had  fraudulently 
procured  and  appropriated  the  note  and  mortgage. 

Mrs.  Lundean  had  been  engaged  in  dressmaking,  first 
for  herself  and  later  as  an  employee  of  John  Beno  Company, 
since  the  death  of  her  husband,  some  15  years  ago,  except 
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about  3  years,  a  part  of  which  time  she  was  trying  to  re- 
gain her  health  in  Colorado,  and  the  rest,  was  engaged  in 
office  work.    She  had  supported  herself  and  son,  18  years  of 
age,  at  the  time  of  the  trial,  and  paid  off  a  f  1,000  mortgage 
on  the  premises  heretofore  described.     She  met  Hamilton 
late  in  1911,  through  his  wife,  whom  she  had  known  prior 
to  their  marriage.     Her  mother,  in  California,  had  beai 
urging  her  to  sell  her  home  and  take  up  her  residence  at 
Berkeley  in  that  state,  in  order  to  continue  the  education  of 
her  son  and  make  a  home  for  her  mother.     She  testified 
that   Hamilton,   upon   hearing  this,   proposed   selling  the 
place,  which  she  authorized;  but  instead,  submitted  op- 
portunities for  exchange,  and,  when  these  did  not  meet  with 
her  approval,  suggested  that  she  put  a  loan  on  the  place 
and  rent  it,  and  said  that  she  would  receive  as  much  in  that 
way  as  by  selling.    This  did  not  meet  her  approval  at  first; 
but,  upon  receiving  another  letter  from  her  mother,  his 
proposition  that  she  make  a  |3,500  loan,  and  suggesting 
that,  "if  the  worst  should  come  to  worst,  Mrs.  Lundean,  if 
they  take  the  place,  I  would  not  feel  I  had  cheated  them  out 
or  they  had  cheated  me  out,"  was  acceded  to;  and  he  led 
hei*  to  believe  that  he  was  making  loans  through  a  Kansas 
City,  Missouri,  house.     She  testifies,  further,  that  later,  he 
reported  that  her  "loan  is  coming  through,  and  the  monej 
will  come  to  you  through  the  bank,  the  Commercial  Na- 
tional Bank ;"  that  he  repeated  this  several  times ;  that,  one 
day,  Hamilton  telephoned*  her  to  come  to  the  Commercial 
National  Bank,  and  she  did  so;  that  Hamilton  and  Price 
were  there ;  that  the  former  said : 

"I  know  your  time  is  very  limited,  and  all  we  will  ask 
you  to  do  is  to  sign  this  paper.  You  will  have  to  sign  this 
paper  before  your  money  can  come,  and  it  will  come  through 
the  bank." 

She  then  described  how  they  were  sitting, — Price  at  his 
desk  and  Hamilton  across  the  aisle  in  a  small  room;  that. 
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as  she  sat  down  at  the  desk,  Price  stood,  remarking,  "Sign 
your  name  on  this  line,  Mrs.  Lnndean"   (pointing  to  the 
line) ;   that  Hamilton  requested  that  she  sign  her  name 
"Mary,"  as  it  appeared  that  way  in  the  abstract ;  that,  after 
80  signing,  she  inquired  if  there  was  anything  further,  in 
response  to  which  she  was  told  that  the  paper  could  be 
finished  after  she  left.     On  further  inquiry,  she  repeated 
that  Hamilton  told  her,  in  Price's  hearing,  that  the  money 
was  coming  through  the  bank,  and  that  he  said  "Commer- 
cial "National  Bank :"  and  she  swore  that  she  had  no  recol- 
lection concerning  the  signing  of  the  note,  and  heard  noth- 
ing further  of  the  transaction  until  May,  1913,  when  Mrs. 
Hamilton  informed  her  of  the  transfer  of  the  note  and 
mortgage  to  the  bank.    The  evidence  further  shows  that  she 
trusted  Hamilton  implicitly ;  that  she  had  no  recollection  of 
signing  the  note ;  that  there  was  never  any  conversation  be- 
tween her  and  Hamilton  concerning  a  loan  for  |3,600 ;  that 
their  conversation  was  concerning  a  |3,500  loan ;  that  at  no 
time  had  a  loan  from  Hamilton  or  in  his  name  been  men- 
tioned: and  the  witness  testified  that  she  supposed  it  waft 
an  application  for  a  loan,  and  not  a  mortgage;  which  she 
acknowledged  before  Price.     The  record  leaves  no  doubt 
that  Hamilton  procured  the  signing  and  acknowledgment 
of  the  papers  with  the  design  of  defrauding  the  plaintiff. 
In  the  first  place,  he  pretended  to  be  obtaining  the  loan 
through  a  Kansas  City  firm,  when,  in  fact,  he  prepared  the 
papers  with  his  own  name  inserted  as  payee  and  mortgagee, 
without  so  informing  her,  or  drew  them  in  blank,  and  after- 
wards inserted  his  name.    Of  course,  she  could  read ;  but  he 
so  planned  the  signing  and  acknowledgment  of  the  papers 
that  she  would  not  be  likely  to  read,  and  did  not.    In  this 
way  he  procured  the  papers  to  be  drawn  to  himself  and  to 
be  left  in  his  custody,  in  order  to  obtain  and  appropriate 
the  proceeds  of  the  loan,  rather  than  to  obtain  a  loan  for 
the  plaintiff.     That  such  a  transaction  is  fraudulent  re- 


912  LuNDEAN  V.  Hamimx)n.  [184  Iowa 

quires  no  argument  to  prove.  The  papers  were  not  only  pro- 
cured by  fraud;  but  were  utterly  without  consideration. 
Hamilton's  title^  such  as  he  had,  then,  was  defective.  Sec- 
tion 3060-a55,  Code  Supplement,  1913. 

Having  so  shown,  the  plaintiff  was  entitled  to  a  decree 
as  prayed,  unless  defendant  should  be  able  to  establish,  by 
a  preponderance  of  evidence,  that  the  defendant  bank  ac- 
quired the  papers  without  notice  of  such  defect.  Had  suit 
been  brought  on  the  note,  and  fraud  as  here  proven  been  in- 
terposed as  a  defense,  this  would  have  been  the  result. 
Keegan  v.  Rocky  128  Iowa  39;  McNight  v.  Parsons,  136 
Iowa  390;  Amd  t?.  Aylesworth,  145  Iowa  186;  Farmers  d 
Merch.  8t.  Bank  v,  Shaffer,  172  Iowa  173 ;  Qerman  Am,  Nat 
Bank  v.  Kelley,  183  Iowa  269.  The  proof  was  such  that, 
had  the  action  been  on  the  note,  the  petition  must  have 
been  dismissed.  If  the  proof  would  have  been  sufficient  to 
establish  a  complete  defense  in  an  action  on  the  note,  cer- 
tainly it  was  sufficient  to  justify  a  court  of  equity  in  can- 
celling such  a  note,  with  the  mortgage  securing  its  pay- 
ment.   Section  3060-a59  declares  that: 

"Every  'holder  is  deemed  prim>a  facie  to  be  a  holder  in 
due  course ;  but  when  it  is  shown  that  the  title  of  any  per- 
son who  has  negotiated  the  instrument  was  defective,  the 
burden  is  on  the  holder  to  prove  that  he  or  some  person 
under  whom  he  claims  acquired  the  title  as  a  holder  in  due 
course.  But  the  last-mentioned  rule  does  not  apply  in 
favor  of  a  party  who  became  bound  on  the  instrument  prior 
to  the  acquisition  of  such  defective  title." 

The  negotiable  instrument  statutes  are  not  concerned 
with  forms  of  action,  nor  the  forums  in  which  pending,  but 
lay  down  general  rules  governing  the  rights  of  the  respec- 
tive parties  thereto.  Although  every  holder  is  deemed, 
prima  fa/Ae,  a  holder  in  due  course,  this  presumption  is  over- 
come by  proof  that  the  title  of  the  person  negotiating  to 
him  was  defective.    The  instrument  is  then  subject  to  the 
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same  defenses  as  though  non-negotiable  (Section  3060-a58, 
Code  Supplement,  1913) ;  and  if  these  defenses  are  codol- 
plete,  dismissal  of  the  petition  necessarily  follows,  in^  an 
action  at  law  or  decree  of  cancellation  or  other  appropriate 

relief  in  a  court  of  equity.     The  burden, 
'  Noras  :^evi-         then,  was  on  defendants  to  prove  that  the 
on  good-faith       bank  was  a  holder  in  due  course.    The  evi- 
dence that  full  consideration  was  paid  to 
Hamilton  by  the  bank  is  not  disputed.     Did  the  bank  ac- 
quire these  papers  without  notice? 

"To  constitute  notice  of  an  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person  negotiating  the  same,  the 
person  to  whom  it  is  negotiated  must  have  had  actual 
knowledge  of  the  infirmity  or  defect,  or  knowledge  of  such 
facts  that  his  action  in  taking  the  instrument  amounted  to 
bad  faith/'    Section  3060-a56,  Code  Supplement,  1913. 

The  transaction  in  behalf  of  the  bank  was  through 
Price,  then  ])resident  thereof.  He  had  known  Hamilton  for 
about  two  years,  though  not  intimately,  with  the  under- 
standing that  he  was  engaged  in  the  real  estate  and  loan 
business  in  Council  Bluffs.  He  had  had  no  personal  trans- 
actions with  him,  nor  for  the  bank,  prior  to  this  time,  but 
seems  to  have  been  suflSciently  familiar  with  Hamilton's 
personality  to  enable  him  to  make  a  fair  estimate  of  his 
character;  for,  according  to  the  testimony  of  Mrs.  Lundean, 
undisputed.  Price  remarked  to  her,  shortly  after  she  had 
been  informed  of  the  hypothecation  of  the  note  and  mort- 
gage with  the  defendant  bank,  that  he  "always  knew  he 
was  a  scoundrel  and  a  rascal."  Hamilton  had  borrowed 
1500  of  the  bank  through  the. cashier,  |Conigmacker,  about 
three  months  previous,  with  the  names  of  his  wife  and  one 
Solomon  as  sureties.  The  cashier  testified  that  the  bank 
had  considered  Solomon  good  security,  but  was  unable  to 
assign  any  reason  for  so  thinking;  and,  when  Hamilton 
applied  for  an  additional  loan  on  the  same  security,  he 

Vol.  184  lA.— 68 
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promptly  rejected  the  proffer.  But  when  Hamilton  in- 
quired, "Will  you  loan  more  money  if  I  bring  you  good 
real  estate  mortgage?"  the  cashier  responded,  "Sure,  sure, 
if  you  increase  the  security  collateral,  we  will  loan  you  the 
money."  And  Hamilton  said  he  would  bring  the  papei*s. 
The  prior  loan  is  of  no  little  significance  in  this  case,  in 
view  of  the  doubtful  prospect  of  collecting  it,  and  the 
security  the  tender  of  the  note  and  mortgage  as  collatemi 
afforded.  With  such  a  prospect  before  them,  the  cashier 
and  president  may  readily  be  excused  for  many  things,  but 
hardly  for  overlooking  the  fact  that  Hamilton  had  forged 
Price's  name  as  a  witness  to  the  execution  of  the  mortgage, 
his  name  so  appearing  thereon,  apparently,  in  Hamilton's 
handwriting,  unauthorized  by  Price. 

Nor  could  the  fact  that  the  face  of  the  note  was  flOO 
in  excess  of  the  value  of  the  property  covered  by  the  mort- 
gage securing  its  payment  well  have  escaped  their  atten- 
tion ;  and  it  did  not.  Schnoor,  called  by  defendant,  esti- 
mated the  value  of  the  property  at  53,500,  though  saying 
it  might  be  worth  as  much  as  ?3,800;  and  there  was  no 
other  evidence  on  the  subject;  and  Price  was  so  informed 
by  him  before  the  loan  was  made  to  Hamilton.  This  situa- 
tion quite  naturally  would  excite  inquiry  as  to  how  the  loan 
came  to  be  so  large,  as  compared  with  the  security,  and 
whether  the  maker  of  the  note  was  otherwise  responsible. 
Nor  would  such  paper  ordinarily  be  regarded  as  suflScient 
for  a  loan  of  ?2,800,  save  to  accomplish  some  ulterior  ob- 
ject, such  as  collecting  a  doubtful  debt.  But  no  inquiries 
such  as  are  suggested  were  made,  nor  as  to  whether  the 
premises  were  occupied,  or  constituted  a  homestead,  or  were 
productive  in  rentals.  Again,  if  the  plaintiff  is  to  be  be- 
lieved. Price  was  aw^are  that  she  signed  the  mortgage  with- 
out reading  it,  and  that  she  was  advised,  by  what  Hamilton 
said  at  the  time,  that  the  proceeds  of  the  loan  were  to  come 
to  her  through  the  defendant  bank.     She  testified  that  the 
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mortgage  was  lying  on  Price's  table,  when  she  came  to  the 
bank  to  acknowledge  it;  he,  that  she  brought  it  with  her, 
and  that  it  had  been  signed  previously;  she,  that  Hamilton 
was  present;  he,  that  he  was  not;  she,  that  Price  pointed 
whei*e  to  sign,  and  that  Hamilton  told  her  to  sign  her  full 
name,  and  that  she  left  the  paper  for  them  to  finish,  at 
Hamilton's  suggestion ;  he,  that  she  took  the  mortgage  away 
with  her;  she,  that  Hamilton  remarked,  in  Price's  presence, 
that  she  would  ^'have  to  sign  this  paper  before  the  money 
can  come,  and  it  will  come  through  the  Commercial  Na- 
tional Bank ;"  and  he,  in  effect,  denied  this,  in  saying  that 
Hamilton  was  not  present.  Neither  is  corroborated.  Noth- 
ing in  the  record  indicates  that  one  is  more  credible  as  a 
witness  than  the  other;  though  the  circumstances  of  what 
happened  would  be  likely  to  be  more  strongly  impressed  on 
the  mind  of  Mrs.  Lundean,  because  of  seldom  occurring  with 
her,  and  happening  frequently  with  him.  She  would  be  like- 
ly to  remember  how  she  came  to  go  to  the  bank, — as  that 
Hamilton  telephoned  her, — and  whether  she  took  the  papers 
oyer,  and  whether  she  signed  them  then,  better  than  one 
continuously  engaged  in  such  matters. 

We  are  inclined  to  accept  her  version  of  the  transac- 
tion,— especially  as  this  is  in  harmony  with  the  finding  of 
the  district  court,  who  heard  the  witnesses, — ^to  the  extent 
that  she  came  to  the  bank  at  the  instance  of  Hamilton,  and 
there  signed  and  acknowledged  the  mortgage,  and  left  it 
with  them,  as  she  testified.  Possibly  Hamilton  made  the 
statement  as  to  the  money's  coming  through  the  bank ;  but, 
if  BO,  the  expression  may  not  have  been  of  a  matter  con- 
cerning which  Price  was  then  interested;  and  if  not,  what 
was  said  was  hardly  specific  enough  to  advise  him  that  the 
proceeds  were  to  go  directly  to  Mrs.  Lundean.  It  is  not 
to  be  overlooked,  however,  that  the  application  of  Hamil- 
ton for  an  increased  loan,  and  his  promise  to  bring  in 
mortgage  security  for  collateral,  the  signing  and  acknowl- 
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edging  of  this  mortgage,  and  the  submission  of  said  mort- 
gage by  Hamilton  to  Price  for  acceptance  as  collateral  se- 
curity^ occurred  at  about  the  same  time.    Konigmacker  does 
not  give  the  date  of  his  conversation  with  Hamilton  wh^ 
the  promise  to  furnish  such  collateral  was  broached;  and 
for  all  that  appears,  this  occurred  before  the  acknowledg- 
ment  of  the  mortgage,   and   was  the  immediate  occasion 
therefor.    According  to  Price,  Hamilton  had  said  nothing  to 
him  concerning  the  loan  prior  to  the  acknowledgment;  but 
he  does  not  say  that  the  cashier  had  not  told  him  about  it, 
nor  that  he  was  not  aware  that  the  mortgage,  when  acknowl- 
edged, was  the  one  of  which  Hamilton  had  spoken  to 
Konigmacker.    This  evidence  was  available  to  the  defend- 
ant, and  was  not  produced  at  the  hearing.    If  aware  that 
the  mortgage  was  acknowledged  after  being  tendered  as 
security,  Price's  suspicions  must  have  been  aroused  by  the 
circumstance  of  Mrs.  Lundean's  executing  a  mortgage  to  be 
hypothecated  as  security  for  a  loan  to  Hamilton. 

Price  testified  that  Hamilton  first  spoke  to  him  abont 
the  note  and  mortgage  "about  the  time  that  I  took  the 
acknowledgment  to  the  mortgage — I  say  about  the  time, 
but  it  may  have  been  a  day  or  two  later, — I  donH  know.   It 
was  within  a  few  days  after  that;"  and  that  Hamilton 
brought  the  papers  in ;  and  also  that  he  talked  matters  over 
with  the  cashier.     The  inference  that  the  talk  concerning 
the  new  loan  between  Hamilton  and  the  cashier  was  prior 
to  the  date  of  acknowledgment  is  strengthened  by  the  cir- 
cumstance that  the  mortgage  and  note  wer^  dated  about 
a  month  earlier;  and  this  fact  certainly  must  have  been 
known  to  the  cashier  when  he  counseled  with  Price  con- 
cerning the  propriety  of  making  the  loan,  whether  before  or 
after  the  mortgage  was  acknowledged.     At  any  rate,  all 
these  matters  happened  so  near  the  same  time  that  tiie 
bank  cannot  avoid  being  charged  with  knowledge  of  what 
its  officers  ascertained,  or  responsibility  for  whatever  they 
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did  in  its  Jbehalf ;  though  appellant  contends  to  the  con- 
trary.    Watt  V.  German  8av.  Bank,  183  Iowa  346. 

That  Price  was  not  content  further  appears  from  the 
circumstance  that,  after  Hamilton  had  submitted  the  note 
and  mortgage.  Price  called  on  Mrs.  Lundean  at  the  Beno 
Company's  establishment,  and  asked  her  if  she  was  Mrs.' 
Lundean;  and,  on  being  informed  by  her  that  she  was, 
either  remarked  that  he  wished  to  be  sure  he  knew  who 
8he  was,  and  walked  away,  as  she  testified,  or  asked  her  if 
she  was  the  person  who  signed  or  acknowledged  the  mort- 
gage or  instrument,  and  left,  as  he  testified ;  though  he  wan 
unable  to  say  whether  he  used  the  word  "signed"  or  "ac- 
knowledged," or  "mortgage"  or  'instrument"    But  he  was 
certain  that  he  had  the  mortgage  in  his  hand  and  did  not 
show  it  to  her,  and  does  not  deny  that  he  had  known  hei 
by  sight  a  long  time,  and  that  he  had  learned  her  name 
when  he  took  her  acknowledgment  as  "Mary  Lundean,"  and 
that  he  knew  that  the  paper  Hamilton  brought  in  was  the 
one  acknowledged  by  her  before  him.    Why  he  did  not  ex- 
hibit the  mortgage  to  her,  and  directly  inquire  whether 
she  was  the  person  whose  name  was  attached,  and  who  hud 
acknowledged  it,  is  not  explained;  nor  does  he  give  an  in- 
telligent explanation  of  this  call  on  her.    Asked  how  he 
happened  to  do  so,  he  responded:    "Oh,  just  in  a  general 
way, — taking  all  precautions  possible."    A  more  plausible 
response  would  have  been  that  he  went  up  to  inquire  about 
the  mortgage,  in  connection  with  the  matters  heretofore 
mentioned.     This  was  the  natural  thing  for  him  to  have 
done  when  talking  to  her;  and,  as  he  had  the  mortgage  in 
his  hand,  why  did  he  not  do  so?    There  is  only  one  reason- 
able response,  and  that  is  that  he  feared  he  might  learn 
of  infirmities  inhering  in  the  paper.    Counsel  say  that  he 
made  no  other  inquiries,  for  that  to  do  so  would  not  have 
been  "good  banking."    This  may  have  been  true,  as  to  the 
propriety  of  making  any  inquiry  whatever  of  the  maker  of 
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the  note  and  mortgage,  in  the  absence  of  suspicious  cii- 
cumstances.     But,  in  view  of  the  facts  to  which  we  have 
adverted,  then  within  his  knowledge,  the  banking  which 
would  omit  to  obtain  information  from  a  source  sought  out 
by  him,  and  with  no  other  apparent  purpose  than  to  ac- 
quire it,  is  to  be  denounced  as  untrustworthy ;  and  the  only 
reasonable  inference  therefrom  is  that  such  omission  wafi 
in  the  fear  that,  upon  inquiries,  he  would  ascertain  the  truth 
concerning  the  note  and  mortgage  up  to  that  time.    Had  he 
exhibited  the  mortgage,  she  would  have  discovered  that  it 
was  drawn  to  Hamilton  as  mortgagee;  and  this  would  un- 
doubtedly have  led  to  his  discovery  that  Hamilton  had  no 
such  title  as  would  enable  him  to  hypothecate  it  as  col- 
lateral security,  and  the  opportunity  to  collect  the  |500 
note  would  have  gone  glimmering.    This  is  not  a  case  of 
mere  carelessness  about  making  inquiry,  or  lack  of  prudence 
in  not  giving  heed  to  matters  which  might  put  an  ordinary 
person  on  inquiry,  but  of  a  wilful  omission  or  neglect  to 
make  inquiries,  for  fear  of  ascertaining  facts  which  would 
prevent  him  from  assuming  the  attitude  of  an  innocent  pur- 
chaser, should  he  acquire  the  note  and  mortgage  as  col- 
lateral security,  or  as  holder.    One  may  not,  with  knowledge 
of  facts  which  cast  doubt  on  the  holder's  title,  and  which 
excite  suspicion  to  such  an  extent  that  he  fears  to  investi- 
gate, lest  a  defense  be  disclosed,  cautiously  close  his  eyes, 
and  act  in  the  dark  in  taking  over  negotiable  paper,  and 
thereby  become  a  purchaser  in  good  faith.     Knowlton  v, 
Sclmltz,  6  N.  D.  417  (71  N.  W.  550) ;  Schmueckle  v.  Waters, 
125  Ind.  265  (25  N.  E,  281) ;  Bowman  v,  Metzger,  27  Ore,  23 
(39  Pac.  3) ;  Tourtelot  v.  Reed,  62  Minn.  384   (64  N.  W 
928). 

It  is  not  enough  that  the  purchaser  be  put  on  inquiry 
merely.  The  facts  within  his  knowledge  must  be  of  such  a 
character  as  to  warrant  the  conclusion  that  he  either 
actually  knows  of  the  infirmity,  or,  if  he  does  ifot  know, 
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that  his  abstinence  from  m&king  inquiry  arises  from  a  belief 
or  suspicion  that  inquiry  would  disclose  such  infirmity  or 
vice  in  the  instrument.  See  Lehman  v.  Press,  106  Iowa  389. 
This  last  was  the  situation  in  the  case  at  bar. 

With  reference  to  the  pleas  of  estoppel  interposed,  it 
IK  enough  to  say,  as  to  the  first,  that,  as  we  have  assumed 
that  pladntiff  signed  the  note  and  mortgage,  the  plea  based 
on  the  theory  that  plaintiff  supposed  she  was  signing  an 
application  for  a  loan,  instead  of  these  instniments,  re- 
quires no  attention ;  and,  as  to  the  second,  that,  if  defend- 
ants obtained  the  instruments  in  bad  faith,  she  would  owe 
them  no  duty  either  of  discovering  their  wrong  or  of  saving 
them  harmless.  Even  had  she  been  as  vigilant  as  it  is 
claimed  she  should  have  been,  the  record  warrants  the  con- 
elusion  that  nothing  could  have  been  saved,  through  re- 
covery from  Hamilton,  for  either  party.  We  are  content 
with  the  decree  of  the  trial  court,  and  it  is — Affi/rmed. 

Preston,  C.  J.,  Weaver,  Evans,  and  Gaynor,  JJ.,  con- 
car. 

Salinger,  J.  (dissenting).  Where  the  maker  defends 
at  law,  and  has  evidence  that  the  title  of  the  payee  is  de- 
fective, the  endorsee  must  show  good  faith.  The  question 
is  whether  that  is  the  rule  where  the  maker  is  plaintiff,  and 
seeks  the  affirmative  eiiuitable  relief  of  cancellation.  The 
majority  says  the  burden  is  assigned  by  the  statute,  and 
that  the  Negotiable  Instruments  Act  is  concerned  with 
neither  form  nor  forum,  but  lays  down  a  general  rule.  It 
seems  to  me  this  mav  be  well  answered  in  two  wavs : 

(a)  The  evidence  rule  in  question  is  not  statutory; 
is  but  declarative  of  the  common  law.  Oreen  v,  Wilkie,  98 
Iowa  74,  87;  Voss  v.  Chamherlmn,  139  Iowa  569.  There- 
fore, decisions  on  this  point  are  applicable,  even  if  made 
where  there  is  no  negotiable  instruiiTont  statute.  I  submit 
it  has  been  held  that,  even  if  the  maker  stops,  short  of  ask- 
ing affirmative  equitable  relief,  and  but  asks  the  opening 
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and  closing  argument,  he  must  prove  bad  faith.  Cochran  v. 
Priddy,  49  Tex.  Civ.  App.  39  (107  S.  W.  616).  In  effect,  it 
is  declared  in  Black  on  Bankruptcy,  Section  716,  that  the 
burden  shifts  if  relief  puch  as  cancellation  is  prayed. 

(b)  Rules  of  evidence  found  in  negotiable  instrument 
statutes  apply  only  if  a  negotiable  instrument  be  involved. 
The  petition  at  first  declared  such  an  instrument  existed. 
This  declaration  was  expressly  withdrawn  by  amendment 
alleging  that  the  original  declaration  was  put  in  under  a 
misapprehension  of  both  fact  and  law.  It  was  also  with- 
drawn because  of  allegation  that  plaintiff  was  tricked  into 
signing  negotiable  instruments,  under  the  belief  she  was 
signing  nothing  but  an  application  for  a  loan.  Incon- 
sistency is  permitted  as  to  defenses  only.  Where  an  amend- 
ment to  petition  is  inconsistent  with  the  petition,  the  amend- 
ment becomes  the  basis  of  the  suit.  It  follows  that  the 
amendment  changed  the  suit  into  one  to  cancel  because  as- 
sent was  lacking.  If  that  be  her  suit,  she  cannot  avail  her- 
self of  evidence  rules  that  apply  to  negotiable  paper  only; 
because  it  is  overwhelmingly  settled  that,  when  one  is 
tricked  into  signing  what  proves  a  negotiable  instrument, 
he  does  not  create  negotiable  paper. 

"Negotiability  ♦  ♦  ♦  presupposes  the  existence  of 
the  instrument  as  having  been  made  by  the  party  whose 
name  is  subscribed;  for,  until  it  has  been  so  made,  and 
has  such  actual  legal  existence,  it  is  absurd  to  talk  about  a 
negotiation,  or  transfer,  or  bcpa,-fide  holder  of  it,  within 
the  meaning  of  the  law  merchant."  Walker  v.  Ehert,  29 
Wis.  194;  Kellogg  v.  Steiner,  29  Wis.  626;  Butler  t?.  Carm, 
37  Wis.  61 ;  Kagel  v.  Totten,  59  Md.  447. 

It  is  only  when  the  party  sought  to  be  charged  in- 
tended to  bind  himself  by  some  obligation  in  writing  that  a 
negotiable  instrument  may  be  created  by  him,  and  no 
negotiable  instrument  exists  where  there  was  no  intention 
to  create  one.    No  contract  can  come  into  existence  unless 
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the  parties  give  assent ;  wherefore,  if  a  paper  is  signed  in 
the  belief  that  it  was  not  a  negotiable  instrument,  it  is  as 
though  no  paper  has  been  signed,  for  the  reason  that  "the 
will  does  not  go  with  the  act/'  Gihhs  t?.  Linabury,  22  Mich. 
479,  followed  in  Anderson  v.  Walter,  34  Mich.  113.  To  the 
same  effect  are  cases  too  numerous  to  cite.  One  is  Oreen  v, 
Wilkie,  98  low^a  74,  at  80.  All  the  text  writers  declare  it. 
It  was  held  as  early  as,  if  not  earlier  than,  Foster  v,  Mdckin- 
muy  L.  R.  4  0.  P.  704,  and  is  affirmed  down  to  the  last  ad- 
vance sheets.  In  principle,  this  is  the  ground  taken  in 
First  Nat.  Bank  v.  Zeims,  93  Iowa  140,  at  145.  A  very 
strong  case  for  this  position  is  Briggs  v.  Ewart,  51  Mo.  245 
followed  in  Martin  v.  ^mylee,  55  Mo.  577,  and  Corby  t?. 
Weddle,  57  Mo.  452.  In  Nance  v.  Lary,  5  Ala.  370,  the 
doctrine  is  applied  to  a  case  where  the  maker  wrote  his 
name  on  a  blank  piece  of  paper,  of  which  another  took  pos- 
session without  authority,  and  upon  which  he  wrote  a  prom- 
issory note,  which  he  negotiated  to  a  good-faith  buyer. 

la 

Since  plaintiff  seeks  cancellation,  and  since  she  pleads 
that  no  negotiable  instrument  is  in  existence,  it  would 
seem  to  follow  that  she  may  not  invoke  a  rule  of  evidence 
applicable  to  negotiable  instruments  only,  and  to  follow,  in 
turn,  that  plaintiff  has  the  burden  of  proof  on  bad  faith. 
If,  then,  the  witnesses  are  of  equal  credibility,  the  plaintiff 
should  fail.  But,  were  the  burden  of  the  issue  on  defend- 
ants, still  they  should  prevail,  if  their  testimony  be  the 
more  credible. 

The  majority  holds  that  nothing  in  the  record  indicates 
one  party  to  be  a  more  credible  witness  than  the  other. 
What  is  the  record? 

(a)  Plaintiff  swore,  in  pleading,  over  and  again,  that 
she  executed  a  note  and  mortgage.  She  testifies,  in  effect. 
that  she  signed  no  note.  She  knows,  and  the  majority  holds, 
she  signed  it. 
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(b)  She  testifies  Price  told  her,  after  he  knew  there 
wjLs  trouble,  what  would  clearly  prove  he  knew  a  fraud  had 
been  committed  upon  her  in  loaning  Hamilton  on  her  paper. 
It  is  incredible  that  a  keen  banker  should  do  this,  and  let 
his  money  go,  knowing  this. 

(c)  She  swears,  in  pleading,  that  Price  knew  Hamiltoii 
well,  and  the  two  had  been  associated  in  various  enter- 
prises; that  she  knew  nothing  of  Hamilton,  and  trusted 
Price.  The  undisputed  testimony,  including  her  own,  is 
that  she  knew  Hamilton  well;  had  had  dealings  with  him 
before ;  relied  on  him  implicitly ;  that  she  knew  nothing  of 
Price  beyond  knowing  his  name;  and  that  Price  had  not 
been  an  associate  of  Hamilton's.  In  the  face  of  this,  she 
testifies  she  relied  on  Price. 

(d)  She  admits  she  w^nt  into  a  deal  with  Hamilton 
which  "did  not  look  straight/'  and  that  she  toid  Hamilton 
so. 

(e)  Plaintiff  testifies  that,  though  she  in  fact  signed 
a  note  and  mortgage,  she  believed  she  was  signing  an  ap- 
plication to  a  loan  agency  in  Kansas  City.  Plaintiff  wants 
it  believed,  first,  that  she  did  not  know,  and  had  not  ex- 
perience enough  to  know,  though  an  experienced  business 
woman,  that  she  was  signing  a  mortgage;  second,  and  still 
more  incredible,  that  she  did  not  know  she  was  signiDg  a 
note;  third,  that  she  believed  what  she  signed, — to  wit,  a 
mere  application  for  a  loo/n,,  to  a  concern  that  had  no  re 
laticms  with  defendant  bank, — would  enable  her  to  go  to 
that  bank  and  get  her  money. 

No  matter  who  has  the  burden  of  proof,  the  testimonv 
for  plaintiff  is  the  less  credible;  and  this  is  so  though  the 
trial  judge  saw  the  witnesses.  The  majority  treats  that  a<l- 
vantage  possessed  below  as  is  done  concerning  a  finding  on 
the  law  side.  It  has  but  little  effect  on  hearing  de  twvo,  or 
it  w'ould  not  be  a  hearing  de  novo.  Even  on  the  law  side 
that  advantage  would   count  for  little  against   such   im 
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peachm^it  of  credibility  as  this  record  presents.    See  Miller 
V.  Paulson^  decided  January  20,  1919. 

II.  1  fail  to  understand  why  the  majority  cites  cases 
such  as  McNight  v.  Parsons,  136  Iowa  390.  They  deal  with 
what  is  enough  to  send  bad  faith  of  an  endorsee  to  a  jury. 
The  question  here  is  whether  bad  faith  may  be  found  on 
review  de  novo. 

^      Since  this  suit  no  longer  involves  a  negotiable  instru- 
ment, the  statute  rule  on  proof  of  bad  faith  has  no  applica- 
tion.   If  that  be  passed,  there  is  no  evidence  of  bad  faith. 
The  majority  rightly  concedes  that  many  things  are  no 

*  evidence  of  bad  faith.  It  bases  its  decision  on  Lehman  v. 
Press,  106  Iowa  389 ;  Knowlton  v.  Schultz,  6  N.  D.  417  (71 
N.  W.  550) ;  SchmueckU  v.  Waters,  125  Ind.  265  (25  N.  E. 
281);  Bowman  v.  Metzger,  27  Ore.  23  (39  Pac.  3),  and 
Tourteloi  v.  Reed,  62  Mann.  384  (64  N.  W.  928),— all  hold- 
ing that  one  who  has  his  suspicions  aroused,  so  that  he  is 
afraid  to  investigate,  may  not  cautiously  close  his  eyes  and 
act  in  the  dark  for  the  bad-faith  purpose  of  making  himself 
"an  innocent  purchaser:"  that  a  purposed  abstention  from 
inquiry  or  further  inquiry,  in  the  belief  that  its  making  or 
pursuit  would  reveal  an  infirmity,  may  taint  the  purchase. 
Of  course,  I  have  no  quarrel  with  this  law,  but  find  no  facts 
upon  which  to  apply  it.    All  the  evidence  is  this : 

(a)  There  is  a  failure  to  prove  that  the  suspicions  of 
Price  were  not  aroused  by  the  fact  that  he  was  called  upon 
as  a  notary  to  acknowledge  the  mortgage  whfich  Hamilton 
had  offered  defendant  bank's  cashier  as  collateral  for  a  loan. 
The  trouble  is:  (1)  There  is  no  evidence  that  the  mort- 
gage acknowledged  was  the  one  offered  the  cashier;  (2)  if 
it  was  the  one,  there  is  no  evidence  that  Price  knew  it,  and 
the    majority   finds   that'  his   acknowledging  was   a   per- 

functory  act,  that  made  no  impression  on  Price,  which  find- 
ing is  supported  by  undisputed  evidence  that  Price  would 

not  know  such  a  mortgage  existed,  were  he  not  shown  his 
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acknowledgment  of  it;  (3)  a  request  by  Hamilton  to  ac- 
knowledge the  eitecution  of  a  mortgage  running  to  Hamil- 
ton, and  which  he  had  offef*ed  for  collateral,  is  not  a  ground 
for  suspecting  that  he  has  no  right  to  the  mortgage.  On 
the  contrary,  the  rightful  owner  of  a  mortgage  would  want 
it  acknowledged,  if  he  desired  to  borrow  on  it. 

(b)  It  is  said  that  it  is  evidence  of  bad  faith  that  a 
loan  of  f2,800  was  made  on  this  mortgage,  which  was  for 
13,600,  and  is  said  to  be  for  $100  more  than  the  mortgaged 
property  was  worth,  and  that  reasonable  inquiry  would 
have  disclo^^  this  fact.  I  have  to  say:  First,  that  the 
foundation  of  this  argument  is  that  a  witness  put  the  value* 
at  13,500,  adding  that  it  might  be  worth  |3,800;  second, 
failure  to  make  the  inquiry  is  no  evidence  of  bad  faith; 
third,  inquiry  was  made,  and  disclosed  that  the  property 
was  worth  Jl,200  or  $1,300  more  than  the  loan  sought; 
fourth,  in  the  view  of  the  majority,  plaintiff  is  not  im- 
peached for  believing  that  this  property  was  good  for  a  loan 
of  |3,500,  and  having  attempted  to  make  such  loan,  yet  the 
bank  is  said  to  have  acted  in  bad  faith  for  treating  the  same 
property  as  good  for  (2,800. 

(c)  Another  claim  is  that  the  bank  loaned,  and  closed 
its  eyes  in  doing  it,  because  it  feared  to  lose  a  (500  note 
made  it  by  Hamilton,  which  was  paid  it  out  of  said  new 
loan.    The  major  premise  is  not  sustained  by,  and  is  con- 
trary to,  the  evidence.    The  (500  note  had  sureties.    Assume 
the  presumption  that  all  vrere  solvent  is  overcome  as  to 
Hamilton,  it  still  exists  for  his  sureties.    Both  this  presump- 
tion and  aflSrmative  undisputed  evidence  that  the  note  was 
good,  and  that  defendants  considered  it  so,  are  swept  aside 
on  no  more  than  the  fact  that  the  cashier  was  "imable  to 
assign  any  reason"  for  thinking  the  note  was  good.   It  is  also 
pointed  out  that  the  bank  declined  to  make  the  (2,800  loan 
on  the  signers  to  the  (500  note.    I  cannot  understand  how 
the  fact  that  signers  are  declined  on  a  note  for  (2,800  dis- 
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proves  the  testimony  that  they  were  good,  and  considered 
good,  for  |500.  The  petition  charges  actual  fraud  and 
conspiracy.  It  seems  unbelievable  the  bank  would  be  guilty 
of  the  charge,  to  save  a  |500  note.  Certainly,  it  would  not 
when  the  note  was  good.  If  this  can  be  believed  of  the 
bank,  certainly  Price  would  not  join  in  this  crime  to  save 
a  |500  note  belonging  to  the  hank, — ^and  the  majority  finds 
that  neither  defendant  is  guilty  as  charged. 

(d)  The  next  "evidence"  of  bad  faith  is  that  Price 
must  have  noticed  that  Hamilton  had  "forged"  the  name  of 
Price  as  a  witness  to  the  mortgage.  I  think  the  record 
exhibits  no  "forgery;"  beyond  all  question,  Price  did  not 
notice  it,  if  it  existed, — and  it  requires  more  imagination 
than  I  possess  to  understand  why  one  should  want  to  forge 
the  signature  of  Price  to  a  paper  as  a  witness,  which  Price 
had  acknowledged  as  a  notary. 

(e)  The  main  ground  upon  which  the  majority  places 
itself  is  that  Price,  for  some  reason,  went  to  plaintiff,  with 
the  mortgage  in  his  hand,  and  asked  her  whether  she  was 
the  person  who  had  executed  same,  but  did  not  show  her 
the  mortgage.  As  to  this,  I  have  to  say:  (1)  That  the 
failure  to  show  her  the  mortgage  is  an  immaterial  matter, 
because,  if  plaintiff  can  have  any  relief,  it  must  be  done  by 
holding — ^as  the  majority  does  hold — ^that  she  knowingly 
executed  note  and  mortgage,  which  would  estop  her  to  deny 
that  she  did  not  know  what  was  in  what  she  signed.  There- 
fore, showing  her  the  mortgage  would  but  have  disclosed 
what  both  she  and  Price  knew,  as  matter  of  law.  (2)  For 
all  that  appears,  the  mortgage  had  already  been  bought. 
(3)  Pass  all  that,  and  still  it  could  not  have  been  the 
purpose  of  Price  to  refrain  from  inquiry,  and  so  make  an 
"innocent  purchase ;"  for,  if  that  had  been  his  bad-faith  pur- 
pose^ he  would  have  made  sure  by  keeping  away  altogether. 

If  statute  "bad  faith"  were  involved,  it  is  not  proved. 
III.    The  charge  in  the  petition  is-  that  the  defendants 
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were  co-conspirators  with  Hamilton,  to  cheat  and  defraud 
plaintiff  out  of  the  proceeds  of  the  mortgage.     I  shall  not 
stop  to  elaborate  upon  the.  proposition  that  the  bank  coiQd 
not  be  a  conspirator;  that  notice  to  Price,  bank  president 
was  not,  in  this  matter,  notice  to  the  bank,  because  the  au- 
thority of  a  bank  president,  as  such,  is  exceedingly  limited; 
and  that,  under  a  general  rule  in  agency, — which  is  that  it  is 
not  presumed  the  knowledge  of  the  agent  is  the  knowledge 
of  the  principal,  when  it  is  natural  that  the  agent  would 
conceal  his  knowledge^ — ^the  bank  had  no  notice,  even  if 
Price  knew  anything,  because  it  may  well  be  presumed  that 
if  he  were  guilty  of  the  crime  charged,  he  would  conceal 
and  not  reveal  it.    I  content  myself  on  this  head  with  point- 
ing out  that  the  majority  finds  the  charge  is  not  proven. 
While  I  agree  to  this  conclusion,  I  cannot  agree  to  the 
deduction  that  the  relief  granted  "is  clearly  within  the  al- 
legation   of  the   petition."     The   petition    charged   actual 
fraud  and  conspiracy.    A  conclusion  that  the  chaise  is  not 
proved,  should  alone  have  sufficed  to  reverse  a  decree  which 
finds  the  evidence  to  sustain  what  the  majority  holds  it 
does  not  sustain, — and  see  Wright,  Dry  den  d  Co.  v.  FUnn, 
33  Iowa  159,  at  163. 

IV.  If  it  be  conceded  to  be  immaterial  that  this  is  a 
suit  to  cancel,  instead  of  a  defense  asserting  a  bad-faith 
purchase;  if  it  be,  therefore,  conceded  that  defendant  has 
the  burden  of  proof  on  good  faith;  if  it  be  conceded  that 
this  is  a  suit  involving  the  purchase  of  a  negotiable  instru- 
ment: yet  all  these  concessions  are  immaterial,  because 
plaintiff  is  seeking  affirmative  relief  in  equity.  And  she 
may  not  have  such  relief,  if  she  negligently  refrained  from 
reading  before  she  signed.  Such  negligence  will  bar  such 
relief,  even  between  the  parties.  She  may  not  have  the 
relief  even  against  Hamilton.  Therefore,  she  surely  cannot 
have  it  against  an  endorsee  who  is  not  an  actual  participant 
in  the  fraud.     If  it  was  negligent  not  to  read,  equity  will 
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deny  relief  because  of  such  n^ligence,  even  between  the  par- 
ties. Reid,  Murdoch  d  Co.  v.  Bradley,  105  Iowa  220,  221 ; 
Olenn  d  Pryce  v,  Statler,  ^2  Iowa  107;  McKin/ney  v.  Her- 
ricky  66  Iowa  414 ;  Bonnott  Go.  v,  Newman  Bros.,  108  Iowa 
158 ;  Roundy  v,  Kervt,  lo  Iowa  662 ;  MitmeapoUs  d  8t.  L.  R, 
Co.  V.  Cox,  76  Iowa  306,  at  310;  Shores-Mueller  Co.  v. 
Lonning,  159  Iowa  95.  This  last  case  was  on  the  law  side, 
and  between  the  parties  to  the  contract.  It  upholds  that 
the  signer  is  bound,  unless  signing  without  reading  can  be 
found  to  be  no  negligence,  and  then  proceeds  to  say : 

''We  do  not  overlook  the  fact  that  many  cases  hold  a 
contrary  rule  upon  the  theory  that  it  is  no  defense  for  one 
guilty  of  a  fraud  to  say  that  the  other  party  was  negligent 
in  believing  him.  ♦  ♦  ♦  But  we  have  so  long  adhered  to  the 
doctrine  just  stated  that  we  are  not  justified  in  departing 
from  it  now." 

Quite  a  proportion  of  the  cases  involve  innocent  en- 
dorsees. But  that  makes  no  difference.  For,  as  has  been 
seen,  when  affirmative  relief  is  sought  in  equity,  even  the 
one  who  is  charged  with  having  committed  the  fraud  may 
say  that  the  maker  is,  by  negligence,  barred  from  relief. 

All  that  the  opinion  claims  is  that  plaintiff  came  to 
the  bank  at  the  instance  of  a  telephone  message  from  Hamil- 
ton. When  she  arrived,  Price  was  at  his  desk  in  a  small 
room,  and  Hamilton,  across  the  aisle.    Hamilton  said : 

"I  know  your  time  is  limited,  and  all  we  will  ask  you 
to  do  is  to  sign  this  paper.  You  will  have  to  sign  this 
paper  before  your  money  can  come,  and  it  will  come  through 
the  bank." 

As  she  sat  down  at  the  desk.  Price,  who  was  standing, 
remarked,  "Sign  your  name  on  this  line,  Mrs.  Lundean," — 
pointing  to  the  line.  Then  Hamilton  requested  that  she 
sign  her  name  "Mary,"  because  it  appeared  that  way  in  the 
abstract.  After  so  signing,  she  inquired  if  there  was  any- 
thing further^  and  was  told  by  Hamilton  that  the  paper 
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could  be  finished  after  she  left.  Whereupon,  she  departed, 
and  left  the  paper.  There  is  nothing  here  to  avoid  the 
effect  of  signing  without  reading.  This  alone  suffices  to 
defeat  the  equitable  relief  prayed.  A  thousand  cases  hold 
that  more  than  this  will  not  avoid  enforcement  of  what  was 
signed.  Included  in  them  are  Van  Slyke  v.  Rooks,  181  Mich. 
88  (147  N.  W.  579) ;  McKinney  v.  Herrick,  66  Iowa  414;  Mo 
Cormack  v.  Molhurg,  43  Iowa  561;  Chirurg  v.  Ames,  138 
Iowa  697,  at  708 ;  Qulliher  v,  C,  R.  /.  d  P.  R.  Co.,  59  Iowa 
416,  at  422 ;  Wallace  v.  Chicago,  St.  P.,  M.  d  0.  R.  Co.,  67 
Iowa  547;  Jenkins  v.  Clyde  Coal  Co.,  82  Iowa  618;  Soper 
V.  Peck,  51  Mich.  563;  Shores-Mueller  Co.  v.  Lonning,  159 
Iowa  95,  100 ;  Green  v.  Wilkie,  98  Iowa  74.  It  is  not  an 
avoidance  of  the  failure  to  have  read,  that  the  other  party 
directed  the  signer  where  to  make  erasure  to  clauses  cov- 
ering antecedent  debts,  and  informed  him  that  such  erasure 
would  strike  all  of  them  out,  when  in  truth  it  struck  out 
but  one  of  them.  Reid,  Murdock  d  Co.  v.  Bradley,  105  Iowa 
220,  221. 

The  majority  has  absolutely  nothing  to  say  against  all 
this,  unless  it  be  the  perfectly  immaterial  statement  that 
the  case  is  one  in  which  it  holds  that  plaintiff  made  a  nego- 
tiable instrument,  which  Hamilton  could  not  collect,  and 
that  the  bank  could  not  collect,  because  it  had  notice  of  the 
infirmity.  As  said,  this  is  an  immaterial  statement:  First, 
because,  by  amendment  to  petition,  the  plaintiff  settled  that 
(here  was  no  negotiable  instrument,  and  the  court  may  not 
act  in  disregard  of  this  allegation,  and  for  her  benefit  hold 
that  she  made  a  negotiable  instrument;  second,  failure  of 
the  evidence  to  prove  good  faith  is  utterly  immaterial, 
where  the  maker  seeks  affirmative  relief  in  equity,  and  was 
negligent  in  signing  without  reading.  As  seen,  this  is  so 
if  Hamilton  himself  were  defending  this  suit.  Surely,  what 
is  true  of  a  party  to  the  fraud  must  be  true  of  one  whom 
the  majority  finds  was  not  a  party  to  the  fraud.     Surdy, 
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oue  who  iuei*ely  fails  to  show  he  bought  in  good  faith  han 
as  much  standing  as  the  payee  who  committed  the  fraud. 

V.  But  assume  that,  in  fact,  there  was  no  n^ligence, 
or  that  it  Is,  in  fact,  excusable  negligenca  Defendants 
pleaded  that  certain  things  do  constitute  negligence  that 
estops  the  plaintiff  to  claim  what  her  claim  finally  became: 
to  wit,  that  the  two  instruments  should  be  cancelled,  be- 
cause she  had  been  tricked  into  signing  them,  and  into  the 
belief  that  she  was  signing  an  applicatic^n  for  a  loan.  This 
plea  of  the  defendants'  was  in  no  manner  attacked. 

**l"nder  familiar  rules,  if  matter  pleaded  as  a  defense  is 
not  attacked  by  motion  or  demurrer,  and  there  is  testimony 
to  sustain  it,  it  will  defeat  the  action,  although  it  may  not 
have  amounted  to  a  legal  defense."  First  Nat.  Bank  v. 
Zeims,  93  Iowa  140,  at  143  (citing  Conger  v.  Crabtree,  88 
Iowa  53() ;  Linden  v.  Green^  81  Iowa  305 ;  Benjamin  v.  Vieth, 
80  Iowa  149).  And  see  Enio!  v.  loioa  Cent,  R,  Co.,  114  Iowa 
508;  Onnsby  v.  Graham,  123  Iowa  202.  at  211;  Heiman  v, 
F elder,  178  Iowa  740,  at  751;  Boyd  &  Williams  t?.  Watson 
d  Co,,  101  Iowa  214,  at  222;  Lacy  v.  County  of  Kossuth, 
lOG  Iowa  16.  So  it  becomes  the  controlling  question  just 
what  defendants  asserted  created  such  estoppel,  and 
whether  that  assertion  was  proved.  If  the  facts  relied  on 
for  the  estoppel  in  said  unchallenged  plea  are  established, 
there  is  an  estoppel,  though  the  facts  pleaded  do  not,  in 
truth,  create  such  estoppel. 

By  adopting  all  allegations  of  the  original  answer,  an 
amendment  to  answer  repeiits  a  denial  of  the  bad  faith 
charged  in  the  petition,  worked  by  declaring  that  the  pur- 
chase was  made  in  good  faith.  To  say  at  this  point  that 
defendants  proved  good  faith  would  beg  the  question. 
Therefore,  I  content  myself  with  saying  that  the  plea  of 
good  faith  was  an  immaterial  one,  and  need  not  be  proved. 
For,  in  a  suit  for  affirnuitive  equitable  relief,  a  defendant 
who  is  not  an  innocent,  has  as  much  defensive  standing 
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as  has  one  who  is.  As  for  the  rest,  the  amendment  express- 
ly bases  an  estoppel  plea  upon  nothing  but  the  all^ation 
that  plaintiff  signed  while  she  was  ^'a  person  who  could 
read  and  write  ♦  ♦  ♦  and  is  a  person  who  is  and  was  at 
the  time  of  the  execution  of  said  instrument  competent  to 
know  and  understand  the  nature  and  effect  and  meaning  of 
the  same;"  and  that  she  was  further  negligent  because,  by 
so  signing  and  by  delivery  to  Hamilton,  she  put  it  in  his 
power  to  sell  the  instruments.  It  will  not  be  claimed  that 
this  allegation  is  not  absolutely  proved.  So  this  estoppel, 
which  is  given  no  consideration  by  the  majority,  should 
alone  reverse. 

The  only  answer  by  the  majority  is  that  there  was  not, 
in  fact,  a  good  plea  of  estoppel,  because  the  case  is  dealt 
with  as  a  claim  that  one  who  knowingly  signed  a  note  was 
defrauded.  First,  it  may  not  so  be  dealt  with  because  the 
petition  makes  the  suit  one  in  which  no  paper  knowingly 
signed  is  involved.  Second,  even  if  the  plea  of  estoppel  be 
not,  in  fact,  good,  failure  to  attack  makes  it  good.  This 
last,  the  majority  leaves  untouched. 

5a 

Still  another  estoppel  is  pleaded ;  and  it,  too,  seems  not 
to  have  had  any  consideration.  It  does  not  inject  good  or 
bad  faith,  at  all ;  and,  of  course,  this  made  it  unnecessary, 
in  aid  of  the  estoppel,  to  prove  good  faith,  even  if  good 
faith  were  material.  It  is  based  upon  allegations  that 
plaintiff  is  estopped  by  laches,  because  she  made  no  inquiry 
whether  her  money  had  come,  and  remained  silent  until 
Hamilton  withdrew  his  money  from  defendant  bank,  and 
absconded.  Every  word  pleaded  was  proved.  This  state  of 
pleading  and  proof  is  alone  a  warrant  for  reversal. 

Of  this  plea,  nothing  is  said,  except  that  Hamilton  was 
financially  worthless,  and  that  plaintiff  owed  no  duty  to 
warn  these  who  had  bought  by  bad  faith.     Assume  this 
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proves  the  plea  is,  in  fact,  bad,  how  does  that  answer  the 
unanswerable  position  that  the  plea,  as  made,  and  which  did 
not  negative  what  the  majority  points  out,  was  in  no  man- 
ner assailed? 


Sophia  Porter,  Appellee,  v.  Grace  Hbishman,  Appellant. 

HUSBAND  AND  WIFE:    AUenation  of  Affections  Per  So.    No  pre- 

1  sumption  exists  that  the  affections  of  a  husband  and  wife  for 
each  other  were  wholly  destroyed  by  the  fact  that  one  of  them 
had  been  guilty  of  lewd  and  lascivious  conduct  with  others, 
and  by  reason  thereof  was  the  victim  of  a  venereal  disease. 

HUSBAND  AND  WIFE:    Divorce  as  Affecting  Action  for  Alienation. 

2  A  wife's  right  of  action  for  the  alienation  of  her  husband's  af- 
fections is  in  no  wise  forfeited  by  the  fact  that,  subsequent  to 
the  alienation,  she  obtained  a  divorce  from  her  said  husband. 

TRIAIi:     Assumption  of  Facts.    The  court  need  not,  ordinarily,  as- 

3  sume  the  existence  of  certain  facts,  even  though  they  are  estab- 
lished beyond  question,  when  such  facts  are  merely  collateral 
to  the  main  inquiry. 

TRIAL:     Wealth  of  Litigants.    Prejudice  may  not  be  predicated  on 

4  the  fact  that  some  slight  discussion  was  had  by  the  jury  rela- 
tive to  the  comparative  wealth  of  the  litigants,  when  the  dis- 
cussion was  had  at  a  time  when  the  jury  was  In  controversy  as 
to  whether  the  verdict  should  be  $10,000  or  $12,500,  followed  by 
the  rendition  of  a  verdict  for  $11,000,  and  the  prompt  remission 
by  the  plaintiff  of  all  part  of  the  verdict  in  excess  of  $3,500. 

TRIAL:     Second  Trial,  with  Apparently  Bxcessive  Verdict.    The  ren- 

5  ditlon,  after  reversal,  of  a  verdict  In  excess  of  that  which  has  al- 
ready been  denominated  the  result  of  passion  and  prejudice, 
tends  strongly  to  prove  that  the  latter  verdict  Is  not  the  result 
of  passion  and  prejudice. 

TRIAL:     Law  of  Case  Ruling  Damages.    A  holding  on  appeal  that 

6     damages  on  that  record  were  the  result  of  passion  and  prejudice 

is  not  the  law  of  the  case  on  a  retrial  on  a  different  record. 

Appeal  from  Qrinnell  Superior  Court. — P.  G.  Norris,  Judge. 

October  29,  1918: 
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Action  for  damages  conBequent  upou  alleged  alienatioD 
of  the  affections  of  plaintifiP's  husband,  resulted  in  judg- 
ment against  the  defendant.    She  appeals. — Affirmed, 

Miller  d-  WaUingford  and  Oliver  ff,  Miller,  for  ap- 
pellant. 

Thomas  J.  Bray  and  ./.  G.  Shiffletty  for  appellee. 

TjAdd,  J. — Tlie  facts  are  sufficiently  stated  in  the  opin- 
ion filed  on  the  former  appeal,  175  Iowa  335.  The  errors 
assigned  relate  to  the  giving  and  refusal  of  instructions, 
1   Husband  and      overruling  of  motiou  for  new  trial,  and  mis- 

nroVaffec.'       ^'onduct  of  the  jury. 

tions  per  se.  j     Couusel     for     defendant  requested 

that  the  jury  be  instructed  that: 

"If  you  find  it  established  by  the  evidence  that  the 
plaintiff's  husband,  prior  to  the  alleged  acts  and  conduct  of 
the  defendant,  had  been  associating  with  a  woman  or 
women  other  than  the  defendant,  in  a  lewd  and  lascivious 
manner,  and  had  contracted  a  venereal  disease,  you  would 
be  warranted  in  finding  from  such  fact  or  facts  that  plain- 
tiff did  not  then  have  the  affections  of  her  husband." 

This  was  rightly  refused.  The  court  ought  not  to  say, 
as  matter  of  law,  that  even  this  much  had  completely 
severed  the  ties  of  affection  which  are  presumed  to  have 
existed.    That  issue  was  for  the  jury. 

II.     Plaintiff  procured  a  decree  of  divorce  from  her 

husband  on  the  ground  of  cruel  and  inhuman  treatment,  in 

March,  1914,  with  alimony.    This  was  long  after  the  alleged 

2.  HnsBAND  AND       aHenatioii,  which  is  said  to  have  occurred 

L'*affectinR^nc-     ill  1911,  and  the  filing  of  the  petition.  May 

tlon  for  allona-      ..^^      ^^^^x        mi  ■,-  *        rr        —,  •■*■ 

tion.  2H,   1913.     The  nilmg  in  Hamtlton  v.  Mc- 

NeilL  150  Iowa  470,  was  not  applicable;  for  plaintiff  in  the 
divorce  suit  was  not  adjudged  in  the  wrong.  An  instruc- 
tion saying  that  these  matters  were  important  for  the  jury's 
consideration  was  rightly  refused. 
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III.  Counsel  for  defendant  requested  the  giving  of  an 
instruction  incorporating  a  portion  of  the  former  opinion^ 
beginning  in  the  fourteenth  line  on  page  342  of  175  Iowa, 

:j.  Trial  :  assump-  *^'*^^  coniplaiiis  of  its  refusal,  and  of  the 
tion  of  facts.  giving  of  an  instruction  permitting  the 
jurors  to  take  such  matters,  if  found,  into  consideration. 
The  recital  of  matters  in  an  opinion  furnishes  no  assurance 
that  the  evidence  hearing  thereon  is  entirely  without  con- 
flict; and,  even  though  testimony  is  said  to  show  beyond  all 
possibility  of  disj)ute,  no  harm  can  well  result  from  saying 
to  the  jury  that,  if  found,  such  matters  may  be  taken  into 
considieratiou.  nor  will  prejudice  ordinarily  result  in  omit- 
ting the  assumption  of  their  existence.  There  was  no  error 
in  the  refusal.  Criticism  of  the  tenth  instruction  is  hyper- 
critical, and  reipiires  no  attention. 

IV.  During  the  deliberation  of  the  jury,  mention  was 
made  of  the  plaintiff's  being  poor,  and  with  two  children, 
and  of  the  Heishmans'  having  property;  but  this  occurred 
,  -,  .,.       after  the  jurv  had  agreed  to  return  a  ver- 

4.  Trial:  wealth  , 

of  litigants.  (]i(.f  f^^p  plaintiff,  and  were  haggling  over 
the  amount  of  the  verdict,  whether  it  should  be  |10,000  or 
*12,500.  Manifestly,  there  could  have  been  no  prejudice, 
in  \iew  of  the  circumstance  that  a  verdict  of  ?1 1,000  was 
returned,  and  a  remittitur  of  all  over  )R3,500  filed  by  the 
plaintiff.  For  this  reason,  it  is  unnecessary  to  consider 
whether  such  indefinite  talk  concerning  the  financial  con- 
ditions of  lifigants  should  be  denounced  as  misconduct. 

V.  As  indicated  above,  the  verdict  was  for  f  11, 000, 
_   ^  ^      and,  as  a  condition  to  the  overruling  of  a 

.».  Trial  :  sorond  '^ 

trial  with  ap-      niotiou  for  uew  trial,  all  over  $3,500  was  re- 

nnrrntly  excess-  "    ' 

Ive    verdict.  mittcd. 

Appellant  contends  that  the  court  erred  in  over- 
ruling the  motion  for  new  trial,  for  that  the  verdict 
must  have  been  found  to  have  been  the  result  of  pas- 
sion   and    prejudice,    and    further,    that    the   jury    should 
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have  been  instructed  that  damages  might  not  l)e  al- 
lowed in  excess  of  |10,000,  whereas  the  limit  was  stfiited  to 
be  $25,000,  the  amount  prayed  for  in  the  petition.  This 
contention  is  based  largely  on  the  last  paragraph  in  the 
former  opinion,  found  on  page  343  of  175  Iowa,  indicating 
that  the  verdict  for  |10,000  returned  at  that  trial  wna  the 
result  of  passion  and  prejudice.  Appellant  necessarily  as- 
sumes, in  argument,  that  such  finding  was 
"  caw 'rilling  ^      controlling  in  the  last  trial,  and  that  the 

former  opinion  settles  that  if,  upon  retrial, 
the  verdict  be  as  much  as  f  10,000,  it  also  must  be  denounced 
as  the  result  of  passion  and  prejudice.  Were  the  record/i 
in  the  two  trials  precisely  the  same,  there  would  be  much 
force  in  the  contention  of  appellant  that  the  doctrine  of 
stare  decisis  should  be  applied.  See  Bandell  v.  Des  Moines 
C.  R.  Co.,  184  Iowa  525. 

When  the  first  opinion  was  written,  it  could  not  well 
have  been  known  that  the  record  on  another  trial  would 
be  the  same  as  at  that  trial ;  and  for  this  reason,  it  ought 
not  be  assumed  that  the  court  undertook  to  deal  with  con- 
ditions otherwise  than  as  they  then  existed.  Moreover, 
other  elements  than  merely  the  evidence  adduced  enter  into 
the  determination  of  what  may  have  or  actually  did  in- 
fluence the  jury  in  determining  what  amount  of  damagefl 
should  be  allowed.  The  former  opinion  dealt  with  the 
record  as  then  presented,  and  must  be  regarded  as  the  law 
of  the  case.  Since  then,  another  jury  has,  in  considering 
what  is.  conceded  to  be  substantially  the  same  evidence, 
fixed  the  damages  to  be  allowed  at  ?11,000,  or  $1,000  in  ex- 
cess of.  the  verdict  denounced  as  the  result  o^  passion  and 
prejudice.  The  circumstance  that,  at  the  trial  following  the 
reversal,  another  jury  returned  a  larger  verdict  than  that 
denounced  in  the  former  opinion,  tends  to  prove  that  the 
damages  were  measured  in  harmony  with  what  the  average 
judgment  of  men  would  be  likely  to  be  in  such  a  case,  and 
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furnishes  ground  for  concluding  that  the  last  verdict  was 
the  product  of  the  deliberate  judgment  of  the  jury,  rather 
than  of  passion  and  prejudice ;  and  were  another  trial  to  be 
awarded,  the  record  is  such  that  a  verdict  in  a  lesser 
amount  could  not  well  be  anticipated,  notwithstanding  the 
apparent  worthlessness  of  plaintiff's  husband.  There  seems 
to  be  no  safe  criterion  by  which  to  measure  the  value  of  the 
human  affections.  Nor  has  anyone  discovered  with  any  de- 
gree of  precision  what  wrench  or  jar  is  sufficient  to  sever 
the  ties  which  bind  "two  souls  with  but  a  single  thought, 
two  hearts  that  beat  as  one." 

Two  trials,  even  of  the  same  case,  never  occur  under 
precisely  the  same  conditions,  even  though  the  evidence  be 
the  same;  and  it  cannot  be  assumed  that  the  former  opin- 
ion proceeded  on  the  theory  that  this  case  would  prove  an 
exception,  and  that,  be  there  ever  so  many  retrials,  any  ver- 
dict in  no  larger  an  amount  must  be  treated  as  alone  es- 
tablishing that  the  particular  jury  returning  it  had  ignored 
its  duty  as  such  and  been  swayed  by  passion  and  prejudice. 
All  decided  on  the  former  appeal  was  that,  on  the  record 
as  then  presented,  the  verdict  was  the  outcome  of  passion 
and  prejudice,  rather  than  of  deliberate  judgment.  Here, 
the  fact  of  a  second  verdict  for  substantially  the  same 
amount  as  that  formerly  returned  appeared,  with  the  ad- 
ditional circumstance  that  the  court  concluded,  as  we  think 

w 

it  might  well  have  done,  that,  although  the  allowance  of 
damages  was  excessive,  this  was  not  due  to  misconduct 
on  the  part  of  the  jury  in  giving  sway  to  their  passions  and 
prejudices,  but  was  the  result  of  deliberate  judgment  on 
their  part.  In  other  words,  the  assessment  of  damages  by 
the  second  jury  at  about  what  the  first  jury  allowed  was 
sufficient  alone  to  eliminate  the  conclusion  that  such 
amount  evidenced  passion  and  prejudice  on  the  part  of  the 
triers  of  issues  of  fact.  There  was  no  error,  and  the  judg- 
ment is — Affirmed. 

Preston,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 
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('.  O.  Barnes,  Apjiellee.  v.  A.  M.  Barnbtt,  Appellant 

NEaUGENCE:     AutomobUe  Collision.     Manifestly,  one  is  not  nee- 

1  cssarlly  guilty  of  contributory  negligence  in  driving  across  an 
intersecting  street  In  front  of  one  who  has  the  right  of  way. 

TRIAL:    .Rejecting  Allowable  Theory.    Every  allowable  theory  well 

2  pleaded  and  having  fair  support  In  the  evidence  must  be  sub- 
mitted to  the  jury.  So  held  where  automobile  drivers  were  in 
dipute  as  to  who  was  to  blame  for  a  crossing  accident. 

NEGLIGENCE:     Improper  Measure.    It  is  error  to  instruct  that  the 

3  driver  of  a  conveyance  is  negligent  in  attempting  to  cross  In 
front  of  one  having  the  right  of  way  only  in  case  it  is  apparent 
to  such  driver  that  it  Is  impossible  to  cross  without  a  collision. 

HIGHWAYS:     Law  of  the  Road.     The   right  of  precedence  at  a 

4  crossing,  whether  existing  by  law  or  custom,  has  no  application 
when  the  one  not  having  such  right  approaches  a  crossing  and 
has  no  reasonable  grounds  for  apprehending  a  collision  because 
of  the  distance  from  the  crossing  of  the 'one  having  such  right. 

Appeal  from  Des  Moines  Municipal  Conrt.-r-O,  8.  Frank- 
lin, Judge. 

November  10,  1918. 

Action  at  law  to  recover  damages  on  account  of  an  al- 
leged collision  of  automobiles  in  the  city  of  Des  Moines. 
Judgment  for  plaintiff,  and  defendant  appeals. — Reversed 
and  remanded, 

Thomas  A.  OheHhire,  for  appellant. 

('arr,  Carr  rf  Evan  ft,  for  appellee. 

Weaver,  J. — In  his  petition,  y)laintiff  allies  that  he 
was  driving  an  automobile  west  on  Ingersoll  Avenue  in  the 
city  of  Des  Moines,  intending  to  turn  south  on  Thirty-sixth 

Street ;  that,  as  he  was  making  the  turn,  he 
automobile  col-     discovered  the  defendant  coming  to  the  east 

on  the  south  side  of  the  avenue,  driving  an 
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automobile  at  such  high  rate  of  speed  that  plaintiff,  to  avoid 
a  collisioii,  turned  his  car  to  the  east,  giving  defendant  room 
to  pass  him ;  but  notwithstanding  tliis  precaution,  defendant 
carelessly,  negligently,  and  recklessly  drove  her  car  into  and 
against  the  car  of  the  plaintiff,  breaking  and  injuring  it  to 
the  extent  of  |500,  for  which  he  asks  judgment. 

The  defendant  admits  that,  at  the  time  mentioned,  she 
was  driving  her  car  east  on  Ingersoll  Avenue,  and  alleges 
that,  as  she  w^as  approaching  the  Thirty-sixth  Street  cross- 
ing, she  saw  plaintiff^s  car  moving  west  on  the  north  side  of 
the  avenue;  that,  as  plaintiff  neared  Thirty -sixth  Street,  he 
turned  his  car  slightly  into  the  intersection,  on  the  east 
.side  thereof,  and  practically'  stopped;  that  defendant's 
driver,  noticing  this  situation,  and  knowing  that  he  had  the 
right  of  way  over  the  crossing  as  against  the  plaintiff,  who 
had  practically  stopped,  continued  his  coui*se  along  the 
south  side  of  the  avenue,  and,  just  as  he  entered  upon  the 
intersection,  plaintiff  suddenly  put  his  car  in  motion,  driv- 
ing it  immediately  in  front  of  defendant's  car,  causing  the 
collision  of  which  he  complains.  Defendant  further  alleges 
that,  in  driving  east  on  the  south  side  of  Ingersoll  Avenue 
she  had  the  right  of  way,  in  preference  to  the  jdaintiff,  mov- 
ing west  on  the  north  side  of  the  avenue  and  turning  to  the 
left  on  Thirty-sixth  Street;  and  that  the  collision  was 
caused  by  plaintiff's  own  negligence  in  making  a  short  turn 
to  the  south  on  the  east  side  of  the  intei'section,  instead  of 
making  a  wide  turn  to  the  west  side  of  such  intersection, 
as  the  law  requires.  Defendant  also  denies  that  she  or  her 
driver  was  in  any  manner  negligent,  or  that  her  car  was  be- 
ing driven  at  a  negligent  or  reckless  rate  of  speed. 

Defendant,  by  way  of  counterclaim,  restates  the  al- 
legations of  her  answer,  and  alleges  that  the  collision  was 
caused  by  plaintiff's  negligence,  and  that  thereby  her  car  was 
damaged,  and  that  she  herself  sustained  serious  and  painful 
injuries,  for  all  which  she  asks  judgment  in  the  sum  of 
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$1,000.  The  issued  were  tried  to  a  jury,  which  returned  a 
verdict  for  the  plaintiff  for  damages  to  the  amount  of  }93, 
and  defendant  appeals. 

The  exceptions  taken  and  argued  by  appellant  relate 
principally  to  the  instructions  given,  and  to  the  denial  of 
defendant's  requests  for  instructions.  To  an  understanding 
of  the  bearing  and  effect  of  the  rulings  of  the  court  in  these 
respects,  some  reference  to  the  testimony  is  necessary.  It 
will  also  aid  in  understanding  the  situation  to  note  that 
what  the  witnesses  call  the  "north  side"  of  TngersoU  and 
"south  side"  of  IngersoU  are  separate  and  independent 
tracks,  each  20  feet  wide,  between  which  is  an  unpaved  and 
unimproved  strip  20  feet  wide,  occupied  and  used  exclu- 
sively for  street  railway  purposes,  except  at  the  street  cross- 
ings, which  are  paved  and  open  to  public  use. 

As  a  witness,  the  plaintiff,  speaking  of  his  approach  to 
Thirty-sixth  Street,  says: 

"Before  I  started  to  turn  south  on  Thirty-sixth  Street, 
I  saw  a  car  coming  up.  It  must  have  been  a  block,  pretty 
near,  coming  east,  traveling  fast.  I  thought  I  could  get 
ahead  of  it.  Thirtv-sixth  Street  is  not  verv  wide.  I  had 
stopped  pretty  near  on  the  other  comer  on  the  opposite  side 
of  the  street,  and  swung  around  to  go  south.  T  seen  I  could 
not  make  it, — he  was  so  close  onto  me  he  would  hit  me  any- 
way. I  was  trying  to  get  turned  eiist  so  I  would  be  going 
the  same  way  he  was,  and  give  him  room  between  me  and 
the  curb,  to  go  by ;  but  I  couldn't  get  turned.  T  got  part  way 
angled  around,  headed  the  same  way  he  was.  My  machine 
was  not  running  fast  enough  to  get  away  from  him.  He 
hit  me  cornerwise  about  the  front  of  my  wheel,  and  hit  the 
wheel  and  the  curb  <ibout  the  same  time.  He  hit  about  a  foot 
of  the  running  board  of  my  left  side,  and  front  wheel  on  the 
other.  Going  from  TngersoU  Avenue  onto  Thirty-sixth 
Street,  T  made  just  a  natural  turn.  T  was  going  south  on 
Thirty-sixth  Street.     I  went  about  the  middle  of  the  pav- 
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iug.  It  is  narrow  there.  In  making  the  turn,  I  went  up 
about  tiie  center  of  Thirty-sixth  Street.  In  going  south  on 
Thirty-sixth  Street  from  IngersoU,  I  had  to  cross  the  car 
tracks  at  that  intersection.  When  I  first  noticed  the  car  of 
defendant  approaching,  just  as  I  started  to  turn  south,  I 
saw  he  was  up  the  street,  300  feet  away,  I  would  say.  After 
I  drove  over  to  the  other  place,  there  was  a  street  car  right 
behind  me,  and  I  drove  across.  I  thought  I  would  have 
plenty  of  time  to  get  across.  I  saw  I  couldn't  go  ahead,  to 
avoid  an  accident.  The  head  end  of  my  machine  was  then 
just  coming  out  onto  the  paving  south  of  the  street  car 
tracks  on  IngersoU.  The  defendant's  car  was  about  a  hun- 
dred feet,  I  guess,  away,  at  that  time.  It  was  all  done  in 
such  a  hurry, — I  tried  to  get  away.  At  the  time  I  started 
to  turn  east  on  IngersoU  Avenue  and  let  him  go  by,  my  ma- 
chine was  going  about  8  miles  an  hour.  The  defendant's 
machine  was  going  40  or  45  miles  an  hour.'' 

On  cross-examination,  among  other  things,  he  says: 
'^I  was  about  half  way  across  the  south  track  of  the 
avenue,  when  the  collision  occurred.  As  I  approached  the 
south; side  of  IngersoU  Avenue,  I  knew  that  this  car  was 
coming  east  on  that  side,  and  close  to  the  intersection,  and 
knew  |it  was  coming  fast.  Did  not  think  it  was  likely  to 
collide.  I  was  driving  slowly — not  over  eight  miles  an  hour. 
Thought  I  had  time  to  get  across.  As  I  came  west,  I  turned 
right  around  the  curb,  just  about  the  middle  of  the  street. 
Made  as  good  a  turn  as  they  ordinarily  do.  It  is  narrow 
there.  Made  an  ordinary  turn, — ^not  absolutely  to  the  west 
side.  Knew  it  was  the  custom  at  street  intersections  to 
give  east  and  west  traffic  the  preference.  First  saw  the 
car  when  it  was  about  300  feet  west  of  Thirty-sixth  Street. 
♦  *  ♦  The  defendant's  car  sounded  its  horn  once, 
about  the  time  when  I  first  saw  it.  My  car  was  headed  to 
the  southeast  in  the  south  track  of  the  avenue  when  it  was 
hit.    I  was  trying  to  let  him  pass  me  on  the  ri^t  side." 
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Another  witness^  King,  who  was  with  the  plaintiff  at 
the  time,  says  that,  as  they  approached  the  Thirty-sixth 
Street  intersection,  he  saw  the  defendant's  car,  coming  at 
a  terrific  rate  of  speed,  about  300  feet  away,  and  called 
plaintiff's  attention  to  it;  that,  as  the  car  came  up,  plain- 
tiff tried  to  turn  his  car,  to  avoid  the  collision,  but  did 
not  succeed.  This  witness  estimates  the  defendant's  speed 
at  40  or  45  or  possibly  50  miles  per  hour,  and  on  cross-exam- 
ination, increases  his  estimate  to  "a  mile  a  minute." 

For  the  defendant,  her  driver  says  that,  as  he  drove 
east  on  the  south  side  of  the  avenue,  he  saw  plaintiff's  car 
coming  west  on  the  north  side;  that,  as  the  witness  ap- 
proached the  intersection  with  Thirty-sixth  Street,  plain- 
tiff was  turning  south  into  that  street.  He  further  says 
that,  in  making  the  turn,  plaintiff  cut  the  southeast  corner, 
and  drove  to  about  the  center  of  the  street,  whei-e  the  col- 
lision occurred;  plaintiff  "slowed  up  as  he  turned,  like  he 
was  going  to  stop  and  let  me  have  the  right  of  way"  (this 
last  phrase  in  the  statement  was  stricken,  on  plaintiff's  ob- 
jection). Further  testifying,  the  witness  says  of  the  plain- 
tiff's movements : 

**He  slowed  down  at  Thirty-sixth  Street ;  after  he  turn- 
ed, he  went  slower  yet.  At  that  time,  I  was  between  Thirty- 
sixth  and  Thirty -seventh  Streets.  I  had  my  car  coasting; 
it  was  out  of  gear.  As  T  saw  him  slow  down,  I  gave  ray  car 
gas,  and  at  the  same  time,  he  did  the  same.  He  started  out 
in  front  of  uie.  T  couldn't  go  either  way  to  miss  a  telephone 
pole  there.  His  car  was  right  crossways  of  the  street.  He 
was  headed  south,  and  I  was  headed  east.  I  was  traveling 
about  18  miles  an  hour  before  the  collision,  and  about  12 
miles  when  I  hit  him.  I  applied  my  brakes  as  soon  as  I 
saw  him  stiirt ;  he  was  right  on  top  of  me  at  that  time." 

The  driver's  testimony  is  corroborated,  in  most  re- 
spects, by  the  defendant.  She  says  they  approached  Thirty- 
sixth  Street  with  their  car  coasting,  at  about  16  to  18  miles 
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l»er  hour;  that  plaintiff's  car  appeared  to  slow  down,  and 
she  thought  almost  stopped,  and  it  "seemed  as  though,  when 
we  gave  our  car  power,  plaintiff  gave  his  car  power  at  the 
same  instant." 

The  foregoing,  while  not  a  complete  statement  of  the 
testimony,  is  suflBcient  to  show  some  of  the  material  ques- 
tions of  fact  which  the  record  shows  were  left  in  dispute 
at  the  close  of  the  trial. 

I.  Before  the  cause  was  submitted  to  the  jury,  the  de- 
fendant moved  for  a  directed  verdict  in  her  favor,  the  prin- 
cipal ground  stated  therefor  being  that  the  evidence  conclu- 
sively establishes  contributory  negligence  on  the  part  pf 
plaintiff.  The  motion  was  overruled,  and  the  appellant  as- 
signs error  thereon. 

The  ruling  was  correct.  It  may  be  admitted  that,  had 
the  jury  found  the  plaintiff  chargeable  with  contributory 
negligence,  and  therefore  not  entitled  to  recover,  the  verdict 
would  have  ample  support  in  the  testimony;  but  the  ex- 
istence of  contributory  negligence  is  peculiarly  a  jury  ques- 
tion, and  in  our  judgment,  the  record  does  not  reveal  one  of 
those  cases  where  the  evidence  is  so  undisputed  and  con- 
vincing as  to  make  the  question  one  of  law. 

IT.  Tlie  second  paragraph  of  the  court's  charge  to  the 
jury  is  as  follows: 

"You  are  instructed  that  the  court,  as  a  proposition  of 

law,  has  found  that  the  defendant,  A.  M. 

'  ing  allowable       Barnett,    was    guilty    of    negligence    sub- 

stantially  as  charged  in  plaintiff's  petition, 
in  the  driving  of  her  automobile  ^t  the  time  of  the  accident 
in  question;  therefore.  Proposition  1,  as  provided  in  In- 
struction 1,  heretofore  given,  has  been  established  as  a  mat- 
ter of  law,  and  it  will  be  unnecessary  for  you  to  inquire  fur- 
ther as  to  that  proposition.  And  the  counterclaim  of  the 
defendant  has  been  withdrawn  by  the  court  from  your  con- 
sideration, and  you  will  give  it  no  attention." 
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To  this  charge,  the  defendant  excepted;  and  we  are 
quite  clear  that  the  exception  must  be  sustained.  If  we 
could  be  justified  in  holding  it  to  have  been  proven  without 
dispute  that,  when  the  plaintiff  turned  into  the  street  inter- 
section, defendant  was  300  feet  away,  coming  with  "terrific 
speed,"  an  instruction  that  she  was  guilty  of  negligence,  as 
a  matter  of  law,  would  not  be  erroneous.  But  such  is  not  the 
state  of  the  proof.  Under  the  evidence,  the  jury  could  have 
found  that  defendant  and  her  driver  were  operating  their 
car  at  not  to  exceed  15  to  20  miles  per  hour;  that  plaintiff, 
as  he  swung  his  car  into  the  Thirty-sixth  Street  intersection, 
saw  defendant  approach,  and  slowed  down  his  speed  in 
such  manner  as  might  reasonably  indicate  to  the  defendant 
and  her  driver  his  intention  to  yield  to  them  the  customary 
precedence  in  the  right  of  way;  and  that,  in  reasonable  re- 
liance thereon,  they  rightfully  accelerated  their  speed,  to 
cover  the  crossing  first ;  and  that  the  collision  occurred,  not 
from  any  lack  of  due  or  reasonable  care  on  their  part,  but 
from  the  confusion  or  mistake  of  the  plaintiff  in  accelerat- 
ing his  own  speed,  and  trying  to  make  the  crossing  in  the 
face  of  practically  certain  collision. 

In  view  of  the  necessity  of  a  new  trial,  it  is  proper 
for  us  to  say  that  the  foregoing  is  not  a  finding  of  fact  on 
part  of  this  court,  nor  the  expression  of  its  opinion  on  the 
merits  of  the  case,  but  simply  a  holding  that  the  testimony 
on  these  matters  is  not  undisputed,  and  that  the  truth 
thereof  is  for  the  jury  to  consider  and  determine.  The  rule 
is  too  elementary  and  the  precedents  too  numerous  to  call 
for  any  citation  of  authorities. 

III.  The  sixth  paragraph  of  the  court's  charge  is  in 
the  following  form: 

"You  are  instructed  that,  if  the  plaintiff  knew  that  the 
defendant's  car  was  approaching  the  intersection  of  Thirty- 
sixth  Street  and  Ingersoll  Avenue  at  a  high 
Improper  mea-     rate  of  Speed,  and  at  such  a  rate  of  speed 

sure 

that  it  was  apparent  to  the  plaintiff  that 
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it  would  be  impossible  for  him  to  cross  the  intersection  of 
Thirty-sixth  Street  and  IngersoU  Avenue  in  front  of  or 
ahead  of  the  defendant,  and  to  continue  on  his  journey 
south  on  Thirty-sixth  Street,  then  it  became  and  was  the 
duty  of  the  plaintiff  to  stop  his  car,  and  not  cause  the  same 
to  be  projected  into  the  path  of  the  defendant's  car,  blocking 
the  south  side  of  IngersoU  Avenue  so  that  the  defendant's  car 
could  not  pass  eastward  on  the  south  side  of  IngersoU  Ave- 
nue; and  the  failure  to  do  so  would  constitute  negligence. 
But,  if  the  plaintiff,  Barnes,  in  the  exercise  of  ordinary  care, 

believed,  or  if  he,  in  the  exercise  of  ordinary  care,  had  the 

• 

right  to  believe,  that  he  could  turn  to  the  left  on  IngersoU 
Avenue  for  the  purpose  of  continuing  his  journey  south  on 
Thirty-sixth  Street,  and  could  clear  said  intersection  in 
safety,  he  was  not  required  to  stop  and  wait  for  an  ap- 
proaching motor  vehicle,  and  his  failure  so  to  do  would  not 
constitute  negligence;  and  if  you  so  find,  the  defendant 
would  have  no  right  of  way  over  the  plaintiff." 

To  this,  also,  the  appellant  has  presented  an  exception. 

If  the  paragraph  had  been  limited  to  the  statement  of 
law  contained  in  the  second  part  thereof,  it  might  very  well 
be    approved.     The   right   of   precedence    at   a    crossing, 
4.  Highways:         whether  given  by  law  or  established  by  cus- 
Road.  tom,    has    no    proper    application,    except 

where  the  travelers  or  vehicles  on  the  intersecting  streets 
approach  the  crossing  so  nearly  at  the  same  time  and  at 
such  rates  of  speed  that,  if  both  proceed,  each  without  re- 
gard to  the  other,  a  collision  or  interference  between  them 
is  reasonably  to  be  apprehended.  In  such  case,  it  is  the 
right  of  the  one  having  the  precedence  to  continue  his 
course,  and  it  is  the  duty  of  the  other  to  yield  him  the 
right  of  way.  But  if  a  traveler  not  having  such  right  of 
precedence  comes  to  the  crossing,  and  finds  no  one  ap- 
proaching it  upon  tfie  other  street  within  such  distance  as 
reasonably  to  indicate  danger  of  interference  or  collision, 
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he  is  under  no  obligation  to  stop  or  to  wait,  but  may  pro- 
ceed to  use  such  crossing  as  a  matter  of  right;  and  this  - 
appears  to  be  what  the  court  said  to  the  jury  in  the  latter 
half  of  the  instruction.  Trouble  arises,  however,  when  we 
try  to  harmonize  this  declaration  of  law  with  the  first 
part  of  the  paragraph,  where  the  court  seems  to  tell  the 
jury  that,  before  plaintiff  was  under  any  duty  to  stop  his 
car,  and 'refrain  from  crossing  in  front  of  the  defendant's 
car,  it  must  be  apparent  to  him  that  it  was  impossible  to 
make  such  crossing  in  safety^    It  needs  no  argument  in  sup- 

port  of  the  proposition  that  this  is  not  a  sound  rule  of  law. 

• 

But  we  are  quite  certain  the  court  did  not  intend  to  so  in- 
struct, and  injjeed,  when  carefully  read,  the  instruction  does 
not  so  say;  yet  we  think  it  is  evident  that  such  is  the  in- 
terpretation that  the  average  juror  would  put  upon  it.  An 
inspection  of  the  record  indicates  that  the  instruction,  as 
given,  had  its  origin  in  a  request  framed  by  counsel,  and 
an  attempt  by  the  court  to  modify  it  in  presentable  form — 
an  attempt  which  is  rarely  successful  or  satisfactory.  We 
should  hesitate  to  reverse  the  judgment  on  this  ground 
alone ;  but,  a  new  trial  being  rendered  necessary  for  reasons 
stated  in  the  last  preceding  paragraph,  we  call  attention  to 
this  feature  of  the  record,  that  the  objection  may  be  avoided, 
should  the  issues  be  submitted  to  another  jury. 

Further  discussion  of  the  case  is  unnecessary.  The 
facts  are  not  complicated,  and  the  law  pertinent  to  the  is- 
sues is  well  settled.  For  the  reasons  stated  in  the  second 
division  of  the  opinion,  the  judgment  below  is  reversed,  and 
the  cause  i*emanded  for  a  new  trial. — Ret^ersed  and  re- 
manded. 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 
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W.  E.  Evans,  Appellant,  v.  City  op  Dbs  Moines,  Appellee. 

BIUNICIPAL  COBPOBATIONS:  Excessive  Special  Assessments- 
Exclusive  Procedure.  Right  to  object  to  the  excessiveness  of 
special  assessments  for  paving,  etc.,  is,  in  the  absence  of  fraud, 
irrevocably  lost  by  failure  to  raise  said  question  by  proper  ob- 
jections before  the  city  council  within  20  days  after  the  publi- 
cation of  the  notice  of  the  filing  of  the  assessment  plat  and 
schedule;  and  the  naked  fact  that  the  assessment  is  in  excess 
of  2S  P^'*  cew-f  of  the  value  of  the  property  does  not,  in  and  of 
itself,  indicate  any  fraud. 

Appeal  from  Polk  Distrwt  Court, — Lawrence  De  Graff, 

Judge, 

November  16,  1918. 

Appeal  from  the  proceedings  of  the  city  council  of  the 
city  of  Des  Moines  in  the  matter  of  an  assessment  for  the 
cost  of  paving  a  street  abutting  upon  plaintiff's  property. 
— Affirmed. 

Chester  J.  Eller,  for  appellant. 

H,  IV.  Byers  and  Gny  A.  Miller,  for  appellee. 

Per  CuRiAii. — Plaintiff  alleged  in  his  petition  that  he 
is  now,  and  was  during  the  year  1917,  the  o^Tier  of  Lot  131, 
Goode  and  Like's  Addition  to  the  city  of  Des  Moines,  which 
property  abuts  on  East  Eighteenth  Street  in  said  city; 
that,  some  time  prior  to  August  1,  1917,  the  defendant,  by 
its  proper  oflScers,  levied  an  assessment  of  ?469  against  said 
property  for  the  cost  of  certain  paving  on  East  Eighteenth 
Street ;  that,  on  August  1st,  plaintiff  signed  the  usual  writ- 
ten waiver,  for  the  purpose  of  obtaining  the  privilege  of 
paying  his  assessment  in  anniial  installments;  that,  some 
days  later,  but  during  the  same  month,  he,  in  writing,  com- 
plained to  the  city  council  that  he  had  signed  said  waiver 

Vol.    1»4    fA.— 60 
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without  knowledge  of  the  amount  asse^ed  against  his  prop- 
erty, and  that  he  had  relied  upon  the  city  council's  observ- 
ing the  statute  limiting  its  power  to  levy  an  assessment  in 
excess  of  25  per  centum  of  its  value,  which  was  f 500,  and 
asked  that  the  said  waiver  be  set  aside,  and  the  assessment 
corrected  so  that  same  would  not  exceed  25  per  centnm 
of  the  value  of  the  property;  that  city  council  declined  to 
change  the  assessment;  and  that  the  same  amounts  to  a 
fraud,  within  the  meaning  of  Section  824  of  the  Code,  which 
is  as  follows: 

"All  objections  to  errors,  irregularities  or  .inequalities 
in  the  making  of  said  special  assessments,  or  in  any  of  the 
prior  proceedings  or  notices,  not  made  before  the  council  at 
the  time  and  in  the  manner  herein  provided  for,  shall  be 
waived  except  where  fraud  is  shown." 

To  this  petition,  defendant  filed  a  general  equitable 
demurrer,  which  was  sustained  by  the  court.  Plaintiff  ap- 
peals. 

Appellant  did  not  appear  before  the  city  council,  with- 
in the  time  provided  by  statute,  and  object  to  the  assess- 
ment, and  does  not  now  claim  there  was  other  illegality  or 
irregularity  in  its  proceedings,  than  as  above  stated.  Sec- 
tion 823  of  the  Code  provides  as  follows : 

"After  filing  the  plat  and  schedule,  the  council  shall 
give  at  least  ten  days'  notice  by  two  publications  in  each 
of  two  newspapers  published  in  the  city,  if  there  be  that 
number,  otherwise  in  one,  and  by  handbills  posted  in  con- 
spicuous places  along  the  line  of  such  street  improvemeit 
or  sewer,  that  said  plat  and  schedule  are  on  flle  in  the  office 
of  the  clerk,  and  that  within  twenty  days  after  the  first 
publication  all  objections  thereto,  or  to  the  prior  proceed- 
ings, on  account  of  errors,  irr^ularities  or  inequalities, 
must  be  made  in  writing  and  filed  with  the  clerk;  and  the 
council,  having  heard  such  objections  and  made  the  neces- 
sary corrections,  shall  then  make  the  special  assessments 
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m  shown  in  said  plat  and  schedule,  as  corrected  and  ap- 
proved." 

Section  792-a  of  the  Supplement  to  the  Code,  1913,  pro- 
vides as  follows : 

"When  any  city  or  town  council  or  board  of  public  works 
levies  any  special  assessment  for  any  public  improvement 
against  any  lot  or  tract  of  land,  such  special  assessment 
shall  be  in  proportion  to  the  special  benefits  conferred  upon 
the  property  thereby  and  not  in  excess  of  such  benefits. 
Such  assessment  shall  not  exceed  twenty-five  per  centum  of 
the  actual  value  of  the  lot  or  tract  at  the  time  of  levy,  and 
the  last  preceding  assessment  roll  shall  be  taken  as  prima- 
fade  evidence  of  such  value.'' 

But  this  court  held,  in  Durst  v.  City  of  Des  Moines, 
164  Iowa  82,  that,  while  the  city  council  is  limited,  in  mak- 
ing assessments,  to  actual  benefits  conferred,  and  in  no 
event  to  exceed  25  per  centum  of  the  actual  value  of  the 
property  to  be  assessed,  it  has  the  authority  and  duty  of 
determining  the  actual  value  of  each  abutting  tract  of 
land,  the  assessed  valuation  being  only  prima-facie  evidence 
there  of  its  value.  Mr.  Justice  Weaver,  speaking  for  the 
court,  referring  to  the  above  section,  said: 

"But  this  provision  necessarily  vests  the  council  with 
authority,  and  imposes  upon  it  the  duty  to  inquire  into 
and  consider  the  actual  value  of  each  abutting  tract  of  land, 
in  order  that  the  special  assessment  it  proposes  to  make 
shall  not  exceed  the  statutory  limit.  The  determination  of 
this  question  inheres  in  every  assessment  made  by  the  coun- 
cil. An  error  in  estimating  the  value  of  the  property,  or 
in  the  extent  of  the  special  benefits  accruing  to  the  land, 
or  in  the  amount  properly  chargeable  to  any  abutting  prop- 
erty, does  not  go  to  the  jurisdiction  of  the  council,  but  to  an 
incident  or  detail  of  the  proceedings ;  and  the  property  own- 
er complaining  thereof  should  lay  his  objection  before  the 
couP'^U,  and,  upon  an  adverse  ruling  there,  may  appeal  to 
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the  district  court.  In  no  other  way  can  the  statute  be  given 
practical  effect,  or  the  decisions  above  cited  be  sustained;' 
Section  S2:^  of  the  CJode,  supra,  points  out  clearly  the 
course  to  be  jnirsued  by  the  property  owner  against  whose 
property  the  municipality  proposes  to  levy  a  special  as- 
sessment. Section  810,  Code  Supplement,  1913,  confers 
jurisdiction  upon  city  and  town  councils  to  make,  recon- 
struct, or  improve  streets  by  paving,  macadamizing,  curb- 
ing, guttering,  etc.  A  tribunal  has,  therefore,  been  provided 
to  pass  upon  all  objections  to  special  assessments  for  par- 
ing purposes,  to  correct  inequalities  therein;  and,  if  the 
owner  deems  himself  aggrieved,  appeal  may  be  taken  to  the 
district  court.  The  procedure  pointed  out  by  statute  is 
exclusive,  and  the  decision  of  the  tribunal,  unless  appealed 
from,  conclusive  and  binding  upon  the  owner  of  the  prop- 
erty assessed,  except  in  case  of  fraud.  Durst  v.  City  of  De» 
Moines,  150  Iowa  370;  Durst  v.  City  of  Des  Moines,  164 
Iowa  S2 ;  Owen's  v.  City  of  Marion,  127  Towa  4(59 ;  Huhhelh 
Son  d  Co.  V.  City  of  Des  Moines,  168  Iowa  418. 

As  we  interpret  plaintiff's  petition,  it  does  not  charge 
fraud  in  the  proceedings  of  the  city  council,  or  that  he 
was  misled  thereby,  or  induced  to  forego  his  appearance 
before  it,  or  to  file  objections  to  the  proposed  assessment, 
until  the  time  allowed  therefor  had  expired.  The  only 
suggestion  of  fraud  in  the  petition  is  that  the  assessment 
against  the  property  is  in  excess  of  25  per  centum  of  the 
actual  value  thereof.  This  fact  alone  falls  far  short  of 
alleging  fraud,  within  the  meaning  of  the  statute.  The  as- 
sessment may  be  excessive  and  burdensome;  but  the  city 
council  was  empowered  to  ascertain  and  determine  the 
fair  value  of  the  property  for  the  purpose  of  making  the 
assessment,  and  that  it  erred  in  judgment  therein,  ^^ 
suiting  in  the  levy  of  the  assessment  complained  of,  does  not 
entitle  plaintiff  to  the  relief  sought.  That  question  cannot 
now  be  tried.    It  should  have  been  raised  before  the  tribunal 
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provided  by  law  for  the  heariiij;^  thereof,  and,  in  case  of  an 
adverse  holding,  appeal  taken  to  the  district  court. 

Upon  a  trial  of  the  issues  tendered  by  plaintiff's  peti- 
tion, the  only  question  for  the  determination  of  the  court 
would  be  whether  the  assessment  exceeds  the  statutory 
limitation.  The  trial  of  this  question  is  precluded  by  the 
failure  of  jdaintiff  to  follow  the  procedure  pointed  out  by 
statute,  and  to  make  timely  objection  to  the  action  of  the 
lower  court. 

It  follows  that  the  judgment  of  the  court  below  is — 
Affirmed. 

Preston,  C.  J.,  Ladd,  Weaver,  and  Gaynor,  JJ.,  concur. 


John  Gay,  Junior,  Appellant,  v.  Hocking  Coal  Company, 

Appellee. 

APPEAI.  AND  EBBOB:    Beview  Must  FoUow  Trial  Theory.    Wheth- 

1    er  a  servant  may  recover  under  the  Workmen's  Compensation 

Act  for  a  so-called  occupational  disease,  wiU  not  be  determined 

in  an  action  tried  on  the  explicit  concession  that  the  master  had 

rejected  said  act. 

MASTEB  AND   SEBVANT:      Liability  of  Bejecting  Master.     The 

2,  4  liability   of  a  master  who   has   rejected   the   provisions  of  the 

Workmen's    Compensation    Act    must    be    worked    out    solely 

through  the  modified  common-law  action  provided  by  said  act 

for  such  cases. 

BCASTEB  AND  SEBVANT:  Occupational  Disease.  A  miner  may 
3  not  be  required  to  show  that  an  injury  to  his  health  was  not 
the  result  of  a  so-called  occupational  disease,  when  he  has 
shown  (a)  that  the  mine  owner  violated  his  statutory  duty  to 
remove  or  to  neutralize  all  poisonous  gases  in  his  mine,  and 
(b)  that  such  violation  was  the  proximate  cause  of  the  injury  to 
the  miner's  health. 

BIASTEB  AND  SEBVANT:    Liability  of  Bejecting  Master. 
2,4 


950  Gay  v.  Hocking  Coal  Co.  [184  Iowa 

KEOLiaENOE:     Unduly  Narrowing  Pleadings.     A  pleading  which 

6    predicates  negligence  on  the  presence  of  "bad  air"  in  a  mine 

should  not  be  narrowed,  in  the  Instructions,  to  the  presence  of 

one  specified  gas,  when  the  evidence  fairly  reveals  the  presence 

in  the  mine  of  several  different  gases. 

MASTEB   AKD    SEEVAKT:      Burden   of   Proof.     A   serv^ant   who 

6    pleads  a  specific  act  of  negligence  on  the  part  of  a  master  who 

has  rejerted  the  conditions  of  the  Workmen's  Compensation 
Act  has  the  burden  to  establish  the  same,  but  he  may  meet  this 

burden  by  relying  on  the  general  statutory  presumption  of  neg- 
ligence on  the  part  of  the  master.  (Sec.  2477-m,  Code  Supp., 
1913.) 

Appeal  from  Monroe  District   Court. — D.   M.  Andbsrson, 

Judge. 

NOVBMBBB  16,  1918. 

Action  at  law  to  recover  damages  for  personal  injury 
alleged  to  have  been  sustained  by  reason  of  the  defendant's 
negligence.  There  was  a  verdict  and  judgment  for  defend- 
ant, and  plaintiff  appeals. — Reversed  and  remanded. 

John  T.  Clarkson  and  Fred  C.  Huebner,  for  appellant. 

Burrell  d  Devitt  and  J.  C.  Mabry,  for  appellee. 

Weaver,  J. — The  appellee  company  was  engaged  in  the 
business  of  operating  a  coal  mine  in  which  the  plaintiflf  was 
employed  as  a  miner.  It  is  the  plaintifTs  claim  that,  while 
so  employed  in  the  company's  mine,  the  air  in  the  place 
where  he  worked  became  foul  aijd  laden  with  "damps"  and 
other  impurities,  from  'the  breathing  of  which  he  was 
stricken  down,  his  health  seriously  impaired,  and  he  was 
rendered  unable  to  perform  labor  for  a  period  of  about 
eight  months,  when  he  became  partially  restored;  and  that 
he  is  still  weak  and  unable  to  do  the  full  work  of  a  man 
in  normal  condition.  Because  of  these  alleged  injuries,  he 
asks  a  recovery  of  damages.  It  is  also  alleged  that  the  de- 
fendant has  refused  to  accept  the  terms  of  the  Workmen's 
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Compensation  Act. 

In  answer,  the  company  admits  its  corporate  capacity 
and  its  employment  of  plaintiff  to  work  in  a  coal  mine 
which  it  was  then  operating,  but  denies  all  other  allegations 
of  the  petition. 

The  issues  were  tried  to  a  jury,  and  verdict  returned  for 
the  defendant.  From  the  judgment  on  such  verdict,  this 
appeal  has  been  taken.  The  exceptions  by  appellant  relate 
very  largely  to  the  court's  charge  to  the  jury,  and  to  the 
refusal  of  the  plaintiff's  request  for  other  instructions. 

The  view  which  we  take  of  the  record  renders  it  un- 
necessary for  us  to  go  very  largely  into  the  details  of  the 
testimony.  It  appears  that  plaintiff's  work  in  the  mine,  at 
the  time  of  his  alleged  injury,  was  in  what  is  called  "Room 
No.  10,*'  which  was  "turned  off"  the  "30th  South  Entry." 
Witnesses  describe  the  plan  followed  to  obtain  a  circula 
tion  of  air  through  the  rooms  and  entries  where  men  were 
expected  to  work;  and  it  is  the  claim  of  plaintiff  that  the 
plan,  as  used  and  operated,  was  defective,  or  was  improp- 
erly designed,  so  that  the  impure  air  collecting  in  the  plain- 
tiff's room  was  not  effectively  removed,  and  that  the  injury 
to  his  health  resulted  therefrom.  There  was  evidence  from 
which  the  jury  could  have  found  that  he  was  overcome  while 
at  work,  and  became  sick  and  disabled  to  perform  labor, 
and  that  this  was  the  effect  of  the  bad  or  impure  air  which 
is  liable  to  accumulate  in  mines  if  it  is  not  excluded  or 
expelled  by  the  use  of  means  properly  designed  therefor. 

It  may  also  be  said  at  this  point,  in  order  to  better 
comprehend  the  bearing  of  certain  rulings  of  the  trial  court 
and  certain  instructions  given  the  jury,  that  it  is  the  con- 
tention of  the  appellee:  (1)  That,  at  best,  plaintiff's  tes- 
timony tends  to  show  that  he  suffered  from  mere  sickness  or 
disease,  and  not  a  personal  injury,  within  the  meaning  of 
the  law.  In  other  words,  it  is  appellee's  position  that  the 
law  which  permits  recovery  for  personal  injuries  relates 
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solely  to  wounds  or  bruises  or  hurts,  as  distinguished  from 
suffering,'  weakness,  debility,  and  loss  of  time,  arising  from 
what  is  ordinarily  termed  sickness  or  disease;  and  (2)  that 
I)laintiff'  was  suffering  fTOni  mere  '^occupational  disease." 
and  not  from  any  injury  caused  by  failure  of  defendant  to 
jiroperly  ventilate  the  mine. 

With  the  view  thus  afforded  of  the  attitude  of  the  con- 
tending parties  with  respect  to  the  merits  of  plaintilfs 
claim,  we  turn  our  attention  to  the  legal  propositions  ad- 
vanced by  counsel. 

I.  Notwithstanding  plaintiff's  allegation  that  the  com- 
pany had  rejected  the  terms  of  the  Compensation  Act,  and 
the  express  concession  by  the  parties,  in  the  course  of  the 

trial,  that  the  appellee  had  given  notice  in 

■  KRRORt  nMow     <I"c  form  of  law  of  its  rejection  of  the  terms 

trial  thoory.        t>f  said  act,  and  had  filed  the  same  with  the 

Industrial  Commissioner,  yet,  in  defend- 
ant's argument  to  this  court,  its  counsel  lay  down,  as  their 
first  proposition,  that  **it  is  conclusively  presumed  that  de- 
fendant had  elected  to  come  under  the  compensation  law." 
and  *'plaiutiff  did  not  overcome  this  presumption  of  the 
statute  that  defendant  was  operating  under  the  statute  at 
the  very  time  in  question.''  It  is  further  to  be  noted  that 
practically  the  entire  brief  of  appellee  is  devoted  to  the  con 
struction  and  effect  of  the  Workmen's  Compensation  Act. 
and  to  the  question  whether  a  recovery  can  be  had  under 
said  act  when  the  alleged  injury  is  shown  to  be  what  coun- 
sel call  an  "occupational  disease.''  But  such  discussion  has 
very  little  pertinence  to  the  record  which  this  appeal  brinp:s 
up  for  our  attention.  Not  only  was  the  rejection  admitted 
on  the  trial,  but,  even  if  this  be  thought  in  some  way  avoid- 
able, the  trial  court  expressly  charged  the  jury  that  defend- 
ant had  made  his  election,  and  had  rejected  the  act.  That 
instruction  was  the  law  of  the  case  for  the  jury,  and  it  must 
be  given  effect  as  the  law  of  the  case  for  the  purposes  of  this 
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appeal.  Defeiulant  lias  not  a]>i>eale(l,  and  its  case  here 
must  be  treated  from  the  standpoint  of  the  rights  and  lia- 
bilities of  an  employer  who  has  refused  to  come  in  under 
the  act.  This  being  true,  we  think  it  entirely  immaterial 
whether,  under  the  provisions  of  that  act,  a  so-called  oc- 
cupational disease  contracted  by  a  workman  in  the  service 
of  his  employer  would  afford  ground  for  the  recovery  of 
compensation.  Having  rejected  the  act,  defendant  is  lia- 
ble in  the  same  manner  and  to  the  same  ex- 
2.  Master  and        tent  as  it  would  have  been  had  the  Compen- 

SEriVAXT  :   lia- 
bility of  reject-    sat.cm  Act  never  been  enacted,  except  that, 

ing  master. 

when  sued  by  an  employe  for  a  personal  in- 
jury arising  out  of  and  in  the  course  of  his  employment, 
it  will  be  presumed  that  the  injury  was  caused  by  the  em- 
ployers negligence,  and  certain  common-law  defenses  will 
not  be  available  to  him.  We  may  pass,  then,  as  being  out- 
side the  scope  of  the  present  case,  the  question  whether  an 
employer  may  be  held  liable  to  a  workman  on  account  of  an 
occupational  disease  contracted  in  the  service  of  the  fonner, 
where  both  have  accepted  the  terms  of  the  Compensation 
Act. 

Leaving  out  of  the  question  the  provision  of  the  Coni- 
pensation  Act,  what  duty  did  defendant  owe  the  plaintiff? 
Without  attempting  any  comprehensive  statement  of  the 

law  of  master  and  servant,  it  owed  him  at 
*  setA-^xnt  ^'^iK-cii-  ^^^^^  ^^^^^  familiar  duty  to  furnish  him  a 
Mflso"""^  ^^^  reasonably  safe  place  to  work,  an  obliga- 
tion which  the  statute  had  expanded  by  a 
mandatory  requirement  as  to  the  manner  in  which  that 
safety  should  be  secured.  The  provision  to  which  wey  refer 
is  found  in  the  Code  Supplement,  1913,  and  reads  as  fol- 
lows : 

"The  owner,  operator,  lessee  or, person  in  charge  of  any 
mine,  whether  operated  by  shaft,  slope  or  drift,  shall  pro- 
vide and  maintain  an  amount  of  ventilation  not  less  than 
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one  hundred  cubic  feet  of  air  per  minute  for  each  person 
employed  in  the  mine,  nor  less  than  Ave  hundred  cubic 
feet  of  air  per  minute  for  each  mule,  horse  or  other  animal 
used  therein,  which  shall  be  so  circulated  throughout  the 
mine  so  as  to  dilute,  render  harmless  and  expel  all  noxious 
and  poisonous  gases  in  all  working  parts  of  the  same."  Sec- 
tion 2488,  Supplement  to  the  Code,  1913. 

Construing  this  statute,  we  have  said  that  : 

"Before  the  proprietor  has  discharged  his  duty,  regard- 
less of  the  contrivances  employed  or  the  amount  of  ventila- 
tion, the  gases  must  be  rendered  harmless,  by  being  diluted 
or  expelled.  ♦  ♦  »  Every  person  while  Violating  m 
express  statute  is  a  wrongdoer,  and  is,  ew  necessitate,  negli- 
gent in  the  eyes  of  the  law ;  and  an  innocent  person  within 
its  protection,  injured  thereby,  is  entitled  to  a  civil  remedy 
by  way  of  damages."  Mosgrove  v.  Zimbleman  Coal  Co,,  110 
Towa  169,  172. 

If  the  air  in  this  mine  had  become  charged  with  poi- 
sonous gases  to  an  extent  to  materially  injure  the  plain- 
tiff while  employed  therein,  it  follows,  of  necessity,  that  de- 
fendant had  failed  in  its  duty  to  so  ventilate  the  room  or 
place  of  work  as  to  "render  harmless  and  expel"  the  delete- 
rious agent  causing  such  injury ;  and  in  such  case  it  follows, 
with  equal  certainty,  that  plaintiff  would  be  entitled  to  re- 
cover his  damages,  if  any. 

Such,  indeed,  was  the  charge  of  the  court  to  the  jury; 
but  the  instructions  were  (lualified  by  a  proposition,  re- 
peated in  various  forms,  which,  to  a  material  extent,  de- 
prived the  plaintiff  of  the  benefit  of  the  statement  of  law 
embodied  therein.  In  the  sixth  and  seventh  paragraphs  of 
the  charge,  the  jurors  were  told  that  it  was  for  them,  under 
the  evidence,  to  find  whether  plaintiff's  illness  "was  the  re- 
sult of  and  caused  by  carbon  monoxide  poisoning,  as 
charged  by  him;"  and  if  this  was  found  to  be  true,  they 
were  tJien  to  consider  and  determine  whether  the  resulting 
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ailment  "was  an  occupational  disease^  or  whether  it  was  a 
disease  caused  by  the  negligence  of  the  defendant  in  failing 
to  comply  with  the  state  law  as  to  the  amount  of  air  fur- 
nished to  the  plaintiff's  working  place  at  the  time  of  his  in- 
jury."   In  Paragraph  8,  the  court  said: 

"An  occupational  disease  is  one  that  may  be  expected 
to  arise  in  the  course  of  an  employment,  and  is  an  incident 
of  such  employment.  An  occupational  disease  is  not  cov- 
ered by  nor  embraced  within  the  provisions  of  the  Work- 
men's Compensation  Act,  and  the  employer  is,  therefore, 
not  liable  in  damages  to  one  who  contracts  and  suffers  from 
such  disease." 

Paragraph  9  places  the  burden  upon  the  plaintiflf  to 
prove,  not  only  that  he  received  the  alleged  injury  in  the 
defendant's  mine,  but  also  that  his  disability  or  affliction 
"was  not  the  result  of  an  occupational  disease;'^  and  if 
he  has  faOed  to  establish  either  fact,  he  cannot  recover. 
We  also  quote  paragraphs  10  and  13  in  full. 

"No.  10.  If  you  find  that  plaintiff  teas  injured  as 
claimed  by  him,  and  that  such  injury  resulted  in  the  dis- 
ahiUties  alleged,  and  ij  you  further  find  that  such  disabili- 
ties are  not  the  result  of  an  occupational  disease,  as  herein 
explained,  then  you  are  instructed  that  the  law  presumes 
that  such  injury  a/nd  resulting  disabilities  are  the  result  of 
the  negligence  of  the  defendant  company;  and,  in  order  to 
relieve  itself  from  liability  therefor,  it  must  prove,  by  the 
preponderance  or  greater  weight  of  the  evidence  in  the 
case,  its  freedom  from  n^ligence  resulting  in  such  injury 
and  consequent  disabilities." 

"No.  13.  If  you  have  found  that  plaintiff  was  injured 
substantially  as  claimed  by  him,  and  that  such  injury  re- 
sulted in  the  affliction  of  neurasthenia,  and  if  you  further 
find  that  said  affliction  was  not  an  occupational  disease,  as 
hereinbefore  explained,  and  if  you  further  find  that  the 
defendant  has  failed  to  rebut  the  presumption  of  negligence 
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upon  its  part  which  was  the  proximate  cause  of  plaintiff's 
alleged  injury,  by  the  preponderance  or  greater  weight  of 
the  evidence  in  tJie  case,  then  you  are  advised  that  plaintiff 
will  be  entitled  to  a  verdict  at  your  hands;  and,  if  you  so 
find,  you  will  proceed  to  fix  and  determine  the  amount  of 
plaintiff's  recovery,  as  explained  in  the  following  in- 
structions." 

These  instructions,  as  will  be  seen,  make  the  matter  of 
an  occupational  disease  very  prominent.  Briefly  stated, 
they  tell  the  jury  that  no  compensation  is  provided  in  the 
Compensation  Act  for  a  workman  contracting  an  occupa- 
tional disease,  and  therefore,  the  employer  is  not  to  be  held 
liable  for  any  injury  of  that  nature;  and  that,  although  it 
be  found  that  plaintiff  *^was  injured  as  claimed  by  him,  and 
that  such  injuries  resulted  in  the  disabilities  alleged,"  he 
can  recover  damages  only  upon  further  proof  that  such  dis- 
abilities are  not  the  result  of  an  occupational  disease. 

We  cannot  avoid  the  conclusion  that  the  charge,  so  far 
as  quoted,  is  erroneous,  both  in  substance  and  effect.  An 
"occupational  disease,"  suffered  by  a  servant  or  employe, 
if  it  means  anything,  as  distinguished  from  a  disease  caused 
or  superinduced  by  an  actionable  wrong  or  injury,  is  neither 
more  nor  less  than  a  disease  which  is  the  usual  incident  or 
result  of  the  particular  employment  in  which  the  workman 
is  engaged,  as  distinguished  from  one  which  is  caused  or 
brought  about  by  the  employer's  failure  in  his  duty  to  fur- 
nish him  a  safe  place  to  work.  If  the  employer  fails  to  pro- 
vide a  reasonably  safe  place  to  work,  or  fails  to  observe  the 
specific  requirements  of  the  statute  Avith  respect  thereto, 
and,  as  a  result  of  such  neglect,  the  employe  is  injured,  the 
liability  of  such  employer  cannot  be  avoided  by  calling  such 
injury  an  ^^occupational  disease,"  or  by  showing  that  disease 
of  that  nature  is  often  the  accompaniment  or  result  of  such 
employment,  even  when  all  due  care  has  been  exercised 
by  the  employer.    The  material  questions,  under  the  issues 
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and  admitted  facts  iu  this  case,  are:  Was  the  defendant 
negligent  with  respect  to  the  ventilation  of  the  mine  where 
plaintiff  was  employed?  If  defendant  was  thus  negligent, 
did  the  plaintiff  thereby  sustain  the  injury  of  which  he  com- 
plains? If  these  two  facts  be  established,  defendant's  lia- 
bility to  respond  in  damages  is  not  open  to  question.  There 
is  no  principle  or  rule  of  law  by  which/  in  order  to  make  a 
primafacie  case,  plaintiff  was  bound  to  plead  or  prove  that 
he  was  not  suffering  from  an  occupational  or  other  variety 
of  disease,  except  as  such  negation  may  be  implied  from 
proof  that  his  injury  was  the  proximate  result  of  the  de- 
fendant's failure  to  perform  its  statutory'  duty  to  expel  the 
gas  from  the  mine,  or  otherwise  render  it  harmless.  It  may 
also  be  added,  in  view  of  the  argument  of  counsel,  that,  if 
defendant  did  fail  in  its  duty  in  this  respect,  and  plaintiff 
was  thereby  physically  overcome  or  disabled,  to  a  degree 
causing  him  to  suffer  injury  or  loss,  defendant's  liability  is 
neither  avoided  nor  lessened  by  reason  of  the -fact  that 
plaintiff  sustained  no  wound  or  bruise  or  other  hurt  of  a 
traumatic  character  or  origin.  A  wrongful  injury  which 
operates  to  destroy  or  undermine  or  impair  the  health  of 
another  is  no  less  actionable  than  is  a  wrong  from  which 
the  injured  person  sustains  wounds  or  bruises  or  broken 
bones. 

II.  There  was  likewise  error  in  the  charge  to  the  jury 
where,  after  defining  "occupational  disease,"  the  court  in- 
structed that  "an  occupational  disease  is  not  covered  by 

or  embraced  in  the  provisions  of  the  Work- 
4.  MAKTEtt  AND        mcu's  Compensatiou  Act,  and  the  employer 

SKRVAN'T  :   lla-  r       *> 

biiiiy  of  rojrct     {^^  therefore,  not  liable  in  damages  to  one 

!ng  master.  ^ 

who  contracts  and  suffers  from  such  dis- 
ease." This  point  has  been  substantially  covered  in  the 
preceding  paragraph;  but  we  repeat  that  plaintiff's  right 
of  action,  if  any  he  has,  is  not  founded  upon  or  in  any  man- 
ner controlled  by  the  Workmen's  Compensation  Act.     The 
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defendant  had  refused  to  accept  the  terms  of  that  act,  and 
the  parties  to  this  suit,  therefore,  stand  in  the  same  posi- 
tion which  they  would  have  occupied  had  that  statute  never 
been  enacted,  except  that  defendant,  by  its  rejection  of  the 
act,  has  deprived  itself  of  the  benefit  of  certain  common-law 
defenses.  It  follows,  therefore,  that  the  question  whether, 
in  an  assessment  of  damages  under  the  Workmen's  Com- 
pensation Statute,  any  recovery  can  be  had  against  an  em- 
ployer on  account  of  an  occupational  disease  contracted  by 
a  workman,  is  not  in  this  case ;  and  the  instruction  upon 
that  proposition  was  quite  certain  to  confuse  and  mislead 
the  jury.  The  claim  of  the  plaintiff  is  that  defendant  was, 
by  another  statute,  bound  to  expel  and  render  harmless  all 
noxious  and  poisonous  gases  in  the  room  or  place  where  he 
was  required  to  work;  that  defendant  failed  in  this  duty; 
and  that  plaintiff  was  thereby  materially  injured.  An  in- 
jury thus  sustained  was  actionable  before  the  Compensation 
Act  became'  a  law ;  it  is  no  less  actionable  now ;  and  the 
defendant,  having  rejected  said  act,  cannot  have  the  ad- 
vantage or  benefit  of  any  of  its  provisions  to  limit  or  re- 
strict its  liability  to  respond  in  damages. 

For  the  purposes  of  this  case,  it  is  not  necessary  even 
to  decide  or  consider  what  might  be  the  duty  or  liability  of 
the  defendant  on  purely  common-law  principles.  The  statute 
has  placed  upon  mine  operators  a  positive  duty  to  so  ven- 
tilate all  working  parts  of  their  mines  as  "to  render  harm- 
less and  expel  all  noxious  and  poisonous  gases."  As 
pointed  out  by  us  in  Mosgrove  v.  Zimhleman,  supra,  this 
statute  does  not  attempt  to  prescribe  or  dictate  the  plan 
of  ventilation ;  but  it  does  require  a  distinctly  specified  re- 
sult. Failure  to  produce  that  result,  and  permitting  or  re- 
quiring employes  to  work  in  a  mine  where  they  are  exposed 
to  danger  or  injury  from  the  presence  of  such  gases,  is 
negligence;  and  for  any  injui'y  thus  resulting  to  an  em- 
ploye without  fault  on  his  own  part,  the  employer  is  liable. 
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It  is  not  within  the  province  of  the  court  to  distinguish  be- 
tween injuries  proximately  resulting  from  such  negligence, 
and  say  that  for  some  of  them  no  liability  is  incurred. 

III.  In  Paragraph  6  of  the  charge,  the  court  informed 
the  jury  that  plaintiff  claimed  to  have  been  injured  by  rea- 
son of  "breathing  carbon  monoxide  gas,  commonly  termed 

white  damp."    To  this  the  plaintiff  excepts, 

''  &Ta?row-    as  unduly  narrowing  the  scope  of  his  clkim. 

,  lug  pleadings,      rpj^^  petition  charges  simply  impurity  of  the 

air  in  the  mine,  such  as  is  commonly  termed  in  mining,  *T)ad 
air."  Some  of  the  witnesses  speak  of  the  poisonous  gases  as 
"carbon  monoxide"  and  "carbon  dioxide,'^  and  others  dis- 
tinguish between  what  they  call  "black  damp,"  a  heavy  gas, 
which  settles  on  or  near  the  mine  floor,  and  "white  damp," 
a  lighter  gas  which  rises  to  or  near  the  mine  roof.  The  in- 
formation to  be  found  in  this  record  is  hardly  suflScient  to 
enable  a  court  of  nonexperts  to  fully  comprehend  the  nature 
and  bearing  of  all  these  distinctions.  It  is  quite  clear,  how- 
ever, that  the  court's  statement  of  the  plaintiff's  claim  is 
less  comprehensive  than  the  allegations  of  the  petition ;  and 
we  are  unable  to  say,  from  an  examination  of  the  abstract, 
that  the  evidence  on  plaintiff's  part  was  such  as  to  indicate 
"white  damp"  alone  as  the  cause  of  his  alleged*  injury.  His 
charge  in  the  petition  is  broad  enough  to  entitle  him  to  re- 
cover if  he  proves  that  he  was  injured  by  the  presence  in 
the  mine  of  noxious  gases  of  any  kind,  and  the  jury  should 
have  been  so  instructed.  Were  this  the  only  reason  for  a 
reversal,  we  might  hesitate  to  set  aside  the  verdict  on  such 
ground  alone ;  but,  a  new  trial  being  inevitable  on  other 
grounds,  we  mention  this  instruction  that  the  objection 
thereto  may  be  avoided  on  another  hearing. 

IV.  It  is  said  for  the  appellee  that  the  exceptions 
argued  for  the  appellant,  relating  to  the  charge  of  the  court, 
were  not  taken  in  time,  and  that  this  court  should,  there- 
fore, treat  them  as  waived.    We  think,  however,  that  the 
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exceptions  taken  of  record  to  the  chaise  as  made,  and  to 
the  refusal  of  plaintiff's  requests  for  instructions  covering 
the  several  propositions  we  have  considered  in  this  opin- 
ion, are  sufficiently  specific  and  comprehensive,  and  that  the 
right  to  have  the  questions  so  raised  considered  and  passed 
upon  by  us  was  not  waived. 

It  is  further  said  for  appellee  that  the  plaintiff  asked 
the  court  to  instruct  the  jury  to  the  eflPect  that  the  burden 
was  upon  him  to  show,  by  a  preponderance  of  the  evidence, 
that  he  sustained  the  injur}^  complained  of,  and  that  by  such 
request  he  waived  his  right  to  object  to  a  similar  charge  by 
the  court.  This  may  be  admitted ;  but  it  is  very  far  from 
being  a  waiver  of  objection  to  a  charge  that  the  burden  so 
assumed  by  the  plaintiff  included  a  requirement  for  proof 
on  his  part  that  his  injury  was  not  the  result  of  an  occupa- 
tional disease. 

The  statute  does  not  relieve  the  plaintiff  from  the  neces- 
sity of  proving  his  injury,  and  that  such  injury  arose  out 
of  and  in  the  course  of  his  employment;  but,  these  facts 

being  shown,  and  it  appearing  that  the  em- 

6     !\f  ASTER    A\D 

'  skrvant:  bur       jtloyer  has  refused  to  accept  the  provisions 
proo  .       ^^  ^^^^  Workmen's  Compensation  Act,  then 

the  negligence  of  such  employer  is  presumed,  as  is  also  the 
fact  that  such  negligence  was  the  proximate  cause  of  the 
injury.  Section  2477-m,  Code  Supplement,  1913.  In  other 
words,  the  plaintiff  in  cases  of  this  kind  comes  into  court 
with  the  usual  burden  of  establishing  the  negligence  al- 
leged, as  well  as  his  resulting  injury;  but,  under  the  statute 
referred  to,  he  discharges  this  burdep  and  makes  a  prima- 
facie  case,  by  proof  of  his  employment  and  by  the  fact  that 
he  was  injured  and  that  the  injury  sustained  arose  out  of 
and  in  the  course  of  his  employment;  the  burden  beinjr 
then  cast  upon  the  employer  to  rebut  the  statutory  pre- 
sumption of  actionable  negligence.  In  other  words,  such 
proof  is,  in  itself,  sufficient  to  raise  a  presumption  which 
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serves  as  evidence  of  the  employer's  negligence,  and  that 
such  negligence  was  the  proximate  cause  of  the  injury. 
Mitchell  V.  Swa/nwood  Coal  Co.,  182  Iowa  1001.  We  find 
nothing  in  the  record  to  indicate  that  the  appellant  waived 
the  benefit  of  such  presumption. 

Other  exceptions  to  the  court's  charge  and  to  its  rul- 
ings on  matters  of  evidence  have  been  argued ;  but,  in  so  far 
as  such  questions  are  likely  to  arise  on  another  trial,  they 
seem  to  be  sufficiently  controlled  and  governed  by  the  hold- 
ings already  announced  in  this  opinion,  and  we  shall  not  ex- 
tend it  for  their  further  consideration. 

For  the  reasons  stated,  a  new  trial  must  be  ordered, 
and  the  judgment  below  is,  therefore,  reversed,  and  the 
cause  remanded  to  the  district  court. — Reversed  and  re- 
tnwnded, 

Preston,  C.  J.,  Gaynoe  and  Stevens,  JJ.,  concur. 


Keo.sai:qua  State  Bank,  Appellant,  v.  Waltf:r  A.  Hartman 

et  al.,  Appellees. 

HOMESTEAD:    Promise  to  Execute  Mortgage.    A  promise  by  the 

1  husband,  at  the  time  of  contracting  loans  of  money  to  execute  a 
mortgage  on  his  homestead,  especially  when  the  husband's  wife 
did  not  join  therein,  generates  no  equitable  interest  in  the  prom- 
isee in  said  homestead. 

HUSBAND  Ain>  WIFE:    Husband  Preferring  Wife  as  Creditor.    A 

2  good-faith  conveyance  of  property  by  a  husband  to  his  wife,  in 
payment  of  a  concededly  just  debt,  is  unassailable,  even  though 
other  creditors  of  the  husband  are  unprovided  for. 

FBAXTUULENT  CONVEYANCES:     Preferential  Conveyance  by  Hus- 

3  "band  to  Wife.  A  good-faith  conveyance  of  property  by  a  hus- 
band to  his  wife,  in  payment  of  a  concededly  just  debt,  is  not 
impeached  by  the  fact  that  the  husband,  prior  thereto,  and  un- 
beknown to  the  wife,  had  included  said  property  in  a  property 
statement  to  another  creditor;  and  especially  so  when  such 
property  was,  in  truth,  the  homestead  of  the  said  husband  and 
wife. 

Vol.   184  lA.— 61 
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Appeal  from  Wapello  District  Court. — C.  W.  Vermilion, 

Judge. 

November  16,  1918. 

Plaintiff  brings  this  action  for  recovery  upon  a  promis- 
sory note  miide  by  the  defendant  Walter  A,  Hartman,  and 
to  establish  a  lien  therefor  upon  a  certain  house  and  lot 
which  the  defendants,  husband  and  wife,  claim  to  be  ex- 
empt to  them  as  a  homestead.  The  trial  court  entered  judg- 
ment for  plaintiff,  as  prayed,  on  the  note,  but  denied  the 
prayer  for  equitable  relief;  and  from  this  ruling  the  plain- 
tiff appeals.  The  facts,  so  far  as  material,  are  stated  in 
the  opinion. — Affirmed. 

J.  C.  Mitchell  and  Sloan  d  Sloan,  for  appellant. 

Gillies  d-  Dauqherty,  for  appellees. 

Weaver,  J. — The  property  in  question  is  in  the  town  of 
Eddyville,  and,  for  a  number  of  years  prior  to  the  spring  of 
1914,  had  been  used  and  occupied  by  the  defendants  as  their 
homestead.  About  the  date  named,  the  wife  received  from 
her  mother's  estate  the  sum  of  about  $1,300.  Of  this  monej 
she  furnished  her  husband  Jf  1,000,  which  both  testify  he 
agreed  to  repay.  Taking  this  money,  defendant  went  to 
Keosauqua,  where  he  purchased  a  small  grocery  business, 
and  continued  therein  until  the  fall  of  the  following  year. 
Tn  June,  1914,  the  wife  rented  the  homestead,  and  went  to 
Keosauqua,  where  she  remained  with  her  husband,  living 
in  rented  property,  until  about  August,  1915,  when  she  re- 
turned to  and  occupied  the  Eddyville  home.  Soon  after  be- 
ginning business  at  Keosauqua,  the  hus^band  borrowed  fSOO 
at  the  plaintiff  bank.  This  amount  was  increased  by  subse- 
quent borrow^ings,  until  the  indebtedness  to  the  bank  in  Oc- 
tober, 1915,  amounted  to  f  950.  At  some  time  during  these 
transactions,  and  evidently  as  a  basis  of  credit,  defendant 
made  a  written  property  statement,  in  which  was  an  item  of 


] 
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"house  and  lot  at  Eddyville,  f  1,200."   -It  is  the  claim  of  the 
appellant  bank  that,  on  the  renewal  of  the  first  loan,  and 
again  on  later  occasions,  down  to  the  time  of  the  last  loan, 
the  defendant  husband  promised  that,  if  it  was  thereafter 
demanded  of  him,  he  would  secure  the  indebtedness  by  a 
mortgage  on  the  Eddyville  property.     On  November  14, 
1915,  three  months  after  the  wife  had  resumed  her  home  up- 
on this  property,  the  appellant's  cashier  called  upon  the 
husband  at  his  store,  notifying  him  that  the  bank  desired  a 
mortgage,  according  to  his  promise,  and  gave  him  three 
days  in  which  to  attend  to  the  matter.    On  the  third  day, 
he  made  a  general  assignment  for  the  benefit  of  his  credi- 
tors.    In  this  assignment  he  did  not  schedule  the  Eddyville 
property  as  an   asset,  nor  the  amount  due  his  wife  for 
money  furnished  him,  as  a  debt.    It  should  also  be  said  that 
the  last  renewal  and  last  loan  made  to  the  husband  was  a 
month  or  more  after  the  wife  had  returned  to  Eddyville; 
but  the  fact  of  such  return,  the  bank  says,  was  not  known 
to  it.    On  November  20,  1915,  the  husband  made  a  deed  to 
his  wife,  conveying  the  house  and  lot  in  alleged  payment  of 
his  debt  to  her.    There  is  no  claim  that  the  wife  ever  made 
or  joined  her  husband  in  making  any  promise  to  mortgage 
the  property.     She  testifies  that  she  was  never  informed 
or  had  notice  that  the  bank  wanted  a  mortgage  on  this 
property  until  after  she  had  returned  to  the  possession  of 
the  home,  and  that  she  promptly  refused  to  consent.    The 
first  direct  request  or  demand  made  to  her  for  such  security 
w^as    after   her   husband's   assignment   for   the   benefit   of 
creditors.    This  she  also  refused,  and  on  the  same  day,  the 
hiiRband  made  her  the  deed  to  which  we  have  referred.    The 
husband,  as  a  witness,  also  denies  that  he  ever  promised  to 
mortgage  the  home  property,  and  says  that  the  cashier, 
with  whom  he  dealt,  never  suggested  the  taking  of  a  mort- 
gage  until  the  date  of  the  last  renewal,  in  October,  1915, 
and  that  then  he  did  not  understand  the  request  or  demand 
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to  be  for  a  mortgage  on  the  homestead,  but  a  mortgage  on 
the  store  or  stock  of  goods;  and  that  he  thought  that  it  was 
this  proposition  which  he  was  given  time  to  consider. 

The  trial  court,  having  heard  the  evidence,  dismissed 
the  plaintiff^  petition  for  equitable  relief. 

In  this  conclusion  we  think  the  court  made  no  mistake. 
We  are  of  the  opinion,  in  the  first  place,  that  the  evidence 
is  insufficient  to  support  a  finding  that  the  homestead  had 

been  abandoned;  and  in  the  next  place,  we 

t      HOVfESTKAD  * 

promise  to  exe-    agree  with   the  trial  court's  finding  that, 

cute  mortgage. 

even  if  an  abandonment  did  take  place  and 
exist  from  the  time  the  wife  and  children  moved  from  Eddy- 
ville,  in  May,  1914,  until  they  returned  there,  in  August, 
1915,  it  is  still  true  that  a  homestead  right  did  exist  from 
and  after  the  last-named  date.    Now,  the  testimony  of  ihe 
cashier,  who  alone  dealt  with  the  defendant,  goes  no  further 
than  that  the  cashier,  on  one  or  more  occasions,  said  to  the  de- 
fendant, when  the  latter  was  borrowing  money,  that  the  loan 
committee  of  the  bank  might  insist  upon  security,  and  asked 
if,  in  such  event,  he  would  be  "willing  to  give  a  mortgage,'* 
and  defendant  answered  in  the  affirmative.    This,  upon  the 
bank's  own  showing,  was  the  attitude  of  the  parties  until 
and  including  the  last  extension  of  credit,  in  October,  1915. 
No  call  or  demand  for  a  mortgage  was  made  until  Novem- 
ber, 1915,  at  which  time  there  can  be  no  doubt  of  the  home- 
stead character  of  the  property.    No  agreement  on  the  part 
of  the  wife  to  unite  with  her  husband  in  subjecting  the 
homestead  to  such  burden  is  shown,  nor  is  there  any  ap- 
parent ground  upon  which  the  court  can  hold  her  to  he 
estopped  in  equity  to  insist  upon  the  protection  which  the 
statute  has  erected  about  the  home  of  herself  and  her  chil- 
dren.   By  no  stretch  of  the  equitable  powers  of  the  court 
can  it  be  held  that  the  husband's  promise  to  make  a  mort- 
gage at  some  indefinite  time  in  the  future,  in  the  event  that 
the  bank  committee  should  decide  to  call  for  it,  operates  to 
effect  a  lien  upon  the  property  superior  to  a  homestead 
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right  attaching  before  a  mortgage  is  demanded.    Nor  is  the 

2.  Husband  and      position  of  the  plaintiff  materially  strength- 

v^^eTTini^w^te    ^^^^  ^^  bettered   if,  conceding  the  home- 
as  crodltor.  ^^^^^  j^gjj^  ^^  ^^^  ^jjly  ^^^  August,  1915, 

it  appears  that  the  indebtedness  due  the  bank  originated 
prior  to  that  date ;  for,  before  such  debt  was  reduced  to  judg- 
ment, or  became  in  any  manner  a  lien  on  the  property,  said 
property -had  been  conveyed  to  his  wife,  in  payment  of  a 
concededly  just  debt.  As  between  his  two  creditors,  the 
bank  and  his  wife,  defendant  had  the  legal  right  to  prefer 
her,  and  to  satisfy  her  demand  by  the  conveyance  of  this 
property,  the  value  of  which  is  shown  not  to  materially  ex- 
ceed the  amQunt  which  was  her  due.  Such  transfers  of 
property  between  husband  and  wife  will,  of  course,  be  close- 
ly scanned,  and,  if  fraud  appears,  will  be  set  aside  at  the 
suit  of  creditors;  but  if  the  debt  in  payment  of  which  the 
conveyance  is  made  is  fairly  shown  to  have  been  contracted 
in  good  faith,  the  mere  fact  that  the  grantee  is  the  debtor's 
wife  affords  no  ground  for  equitable  interference.  Jones  v. 
Brandt,  59  Towa  3^2;  City  Bank  r.  Wright,  68  Iowa  132; 
Fanners'  Nat.  Ba/nk  v,  Warner,  68  Iowa  147;  Sims  v.  Moore, 
74  Iowa  497 ;  Rockford  B,  d  S.  Mfg,  Co.  v.  Martin,  75  Iowa 
112;  Payne  v.  Wilson,  76  Iowa  377;  Citizen-s'  Nat.  Bank  v. 
Webster,  76  Iowa  381 ;  Muir  v.  Miller,  103  Iowa  127. 

Much  is  said  by  the  appellant  in  argument  to  the  ef- 
fect that  defendant  .fraudulently  misrepresented  and  con- 
cealed his  real  financial  condition  from  the  plaintiff  bank. 

This   is  based   largely   upon   the   showing 
'  roNVCTANCEs:      that  defendant,  in  making  a  statement  of 

prrferrntial  con-    ,.  ,         .T-ija.i_         -vi. 

voyance  by  hu»-  his  iproperty,  lucluded  therein  his  home- 
stead, and  did  not  inform  the  bank  of  the 
debt  due  his  wife.  So  far  as  the  inclusion  of  the  home- 
stead in  his  statement  is  concerned,  there  is  no  apparent 
reason  for  saying  that  it  was  inspired  by  any  fraudu- 
lent purpose.    The  ownership  of  a  homestead,  even  though 
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it  is  not  subject  to  the  payment  of  debts,  may  well  be  ac- 
corded some  weight  in  giving  the  owner  standing  and  char- 
acter in  the  business  world;  and,  as  there  is  no  pretense 
that  the  defendant  was  ever  asked  for  any  information  on 
the  subject,  or  made  any  false  statement  or  representation 
with  respect  thereto,  his  listing  of  the  property  can  hardly 
be  stamped  as  a  fraudulent  act.  The  omission  to  speak  of 
the  debt  due  his  wife  is  more  justly  subject  to  atiimadver- 
sion,  though  perhaps  few  husbands,  if  asked  for  a  list  of 
their  creditors,  would  think  it  necessary  to  mention  their 
wives ;  and  it  is  open  to  doubt  whether,  had  he  revealed  the 
fact  to  the  bank,  it  would  have  made  anv  difference  in  its 
extension  of  credit  to  him.  But  whatever  may  be  said  or 
thought  upon  this  subject,  there  is  no  evidence  of  any  kind 
that  the  wife  in  this  case  knew  of  the  representations  or  is 
chargeable  with  any  act  or  neglect  which  bars  or  estops  her 
from  asserting  her  rights,  either  as  a  wife,  having  an  in- 
terest in  the  familv  homestead,  or  as  creditor  of  her  hiis- 
band,  having  the  same  right  as  other  creditors  to  secure  or 
collect  a  bona-fide  claim  against  him,  even  though  it  may 
result  in  rendering  him  less  able  to  pay  or  discharge  his 
other  debts. 

We  find  no  reason  for  interfering  with  the  decree  ren- 
dered below,  and  it  is — Affirmed, 

Preston,  C.  J.,  Gaynor  and  Stbvbns,  JJ.,  concur. 


C.  N.  McMillan,  Api)ellant,  v.  Meybr  Tarashansky  et  al.. 

Appellees. 

DTTOXIOATINO  LIQUORS:  Presumption  Justifying  Injimctioo 
The  statutory  presumption  of  illegality  which  arises  because 
of  the  possession  of  intoxicating  liquors  by  one  not  authorized 
to  sell,  is  sufficient,  unless  rebutted,  to  demand  the  entry  of  a 
decree  of  injunction. 
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Appeal  from   Woodbury  District  Court. — George  Jepson, 

Judge. 

November  16,  1918. 

Action  in  equity  to  enjoin  an  alleged  liquor  nuisance. 
The  petition  was  dismissed  at  plaintiff's  cost,  and  he  ap- 
peals.— Reversed  and  remanded, 

John  F,  Josephy  for  appellant. 

No  appearance  for  appellees. 

Weaver,  J. — The  plaintiff  brought  this  action  in  equitj, 
alleging  that  he  is  a  citizen  of  Woodbury  County,  Iowa; 
that,  at  the  date  of  filing  his  petition,  the  defendants  had 
been  and  were  engaged  in  transporting  and  carrying  about 
on  their  persons  and  in  vehicles,  in  and  about  the  streets, 
alleys,  and  other  places  in  Sioux  City  and  Woodbury  Coun- 
ty, certain  intoxicating  liquors,  with  intent  to  dispose  of 
the  same  in  violation  of  law;  and  that,  unless  restrained 
therefrom  by  the  order  of  the  court,  they  would  continue  to 
carry    on    such    unlawful    business.      Wherefore,    plaintiff 
prayed  that  a  temporary  injunction  issue,  restraining  the 
defendants  and  each  of  them  from  continuing  said  business; 
and  that,  upon  final  hearing,  the  temporary  injunction  be 
confirmed  and  made  permanent.     An  original  notice  was 
served  upon  the  defendants  that  the  application  for  an  in- 
junction would  come  on  for  hearing  before  the  court  on  a 
day   named.     To  this  proceeding  the  defendants  appeared 
by    counsel,  and  answered,  denying  the  petition.     The  is- 
Buefii;  coming  on  for  trial  to  the  court,  the  plaintiff  called  to 
the  witness  stand  certain  police  oflScers,  who  testified  that, 
on  April  20,  1917,  being  a  few  days  prior  to  the  filing  of  the 
petition  herein,  they  arrested  the  defendants  on  Military 
Road  in  Sioux  City;  that,  at  the  time  of  the  arrest,  the  de- 
fendants were  together  riding  in  an  automobile  owned  by 
Tarashansky,  and  had  in  their  possession  124  bottles  of  beer 
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ing  out  of  an  injury,  has  the  burden,  in  an  action  against  a  third 
party  on  account  of  the  same  injury,  to  show  that  such  release 
was  not  a  satisfaction  of  all  claims  growing  out  of  said  injury. 

Appeal  from  Polk  DisMct  Court. — C.  A.  Dudley,  Judge. 

November  16,  1918. 

Action  at  law  to  recover  damages  for  personal  injury. 
There  waH  a  directed  verdict  and  judgment  for  the  defend- 
ant, and  plaintiff  appeals. — Affirmed, 

John  McLcnnati  and  Herman  F,  Zenrh,  for  appellant. 

Read  d  Head,  for  appellee. 

Weaver,  J. — In  Aupist,  1910,  the  plaintiff  was  in  the 
employ  of  the  Chicago,  Rock  Island  &  Pacific  Railway  Gom- 
panv,   as   lineman,  at  and   near  the   citv  of   I)es  Moines. 

On    the   da3'    in    question,    with    two   other 

^*  (k)ubh'**rocov        emi)loyes  of  the  railroad  company,  he  was 

u?iury^  """'^       riding  on  a  motor  car,  or  speeder,  moving 

westward  on  the  main  track  of  said  railway 
through  East  Des  Moines.  Approaching  the  crossing  of 
East  Sixth  Street,  plaintiff  and  his  com])anions  saw  the 
company's  watchman  at  that  point  give  tlie  signal  for 
stopping  the  movement  of  street  traffic  and  clearing  the 
crossing  to  allow  the  passage  of  the  car,  and,  assuming  that 
it  was  safe  to  do  so,  thev  continued  their  course.  At  the 
same  time,  an  emi)loye  of  the  defendant  ice  company,  com- 
ing from  the  north,  driving  a  heavy  ice  truck,  and  in  alleged 
neglect  of  the  watchnuin-s  warning,  drove  upon  the  cross- 
ing, in  time  to  collide  with  the  motor  car.  Tn  this  collision 
the  plaintiff  received  very  severe  injury,  necessitating  the 
amputation  of  a  leg,  crippling  his  arm,  and  inflicting  other 
wounds  and  bruises.  The  railway  company  had,  before  that 
time,  elected  to  accept  and  observe  the  provisions  of  the 
Iowa   Workmen's   Compensation   Act;   but,   as  we   under- 
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stand  the  record,  plaintiff  never  filed  any  claim  with  the 
Industrial  Commission  for  compensation  on  account  of  the 
injuries  so  received.  In  December,  1916,  plaintiff,  by  coun- 
sel employed  for  that  purpose,  brought  suit  against  the 
Rock  Island  Company  at  St.  Paul,  Minnesota,  for  the  re- 
covery of  damages  on  account  of  his  injury.  As  grounds 
for  such  claim,  the  petition  stated  the  facts  hereinbeforfe 
mentioned,  and  allied  that  the  plaintiff's  injuries  were 
caused  by  the  negligence  of  the  company's  watchman  at  the 
crossing,  also  by  the  negligence  of  other  employes  in  leav- 
ing the  crossing  obscured  and  obstructed  by  freight  cars 
standing  there,  and  by  the  company's  employment  for  the 
service  as  watchman  or  flagman  at  that  point  of  a  man  who 
was  incompetent  and  unfit  for  the  discharge  of  such  duty. 
With  action  thus  pending,  and  before  it  was  reached  for 
trial,  the  parties  reached  a  settlement,  by  which  the  rail- 
road company  undertook  to  pay  and  did  pay  to  plaintiff  the 
sum  of  f  3,250;  and  plaintiff  dismissed  the  suit,  and  exe- 
cuted and  delivered  to  the  company  a  receipt  and  voucher 
for  the  money  so  paid,  as  follows  : 

"(Copy.) 
"Jacob  M.  Dickinson,  Keceiver. 
"The  Chicago,  Rock  Island  &  Pacific  Railway  C/ompany. 
"File  No.  Ml 840,  Iowa  Division. 

"General  Claim  Agent's  No.  16-8913. 
"General  Release. 
'Whereas,  I,  E.  E.  Middaugh,  of  814  East  17th  Street 
l)es  Moines,  of  the  county  of  Polk,  state  of  Iowa,  was  in- 
jured, at  or  near  Des  Jioines,  Iowa,  on  or  about  the  19th 
day  of  August,  1916,  on  a  line  of  railway  owned  or  leased 
by  The  Chicago,  Rock  Island  &  Pacific  Railway  Company^ 
and  now  operated  by  Jacob  M,  Dickinson  as  receiver  of 
said  company's  railroad  and  property,  while  a  lineman,  un- 
der circumstances  which  I  claim  render  such  receiver  or 
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company  liable  in  damages,  although  such  liability  is  denied 
by  him  and  it,  and  the  undersigned,  being  desirous  to  com- 
promise, adjust  and  settle  the  entire  matter:  Now,  there- 
fore, tor  the  sole  and  only  consideration  of  the  sum  of  three 
thousand,  two  hundred  fifty  and  no/100  dollars  (|3,250.00) 
to  me  this  day  paid  by  said  receiver,  in  behalf  of  himself 
as  such  receiver,  and  of  said  company,  and  other  companies 
whose  lines  are  owned  or  leased  by  it,  I  do  hereby  com- 
promise said  claim  and  do  release  and  forever  dischai^e 
the  said  receiver  and  said  The  Chicago,  Bock  Island  & 
Pacific  Railway  Company,  and  all  companies  whose  lines 
are  leased  by  it,  and  their  respective  agents  and  employes, 
from  any  and  all  liability  for  all  claims  for  all  injuries,  in- 
cluding those  that  may  hereafter  develop,  as  well  as  those 
now  apparent,  and  also  do  release  and  discharge  them  of  all 
suits,  actions,  causes  of  action  and  claims  for  injuries  and 
damages,  which  I  have  or  might  have  arising  out  of  the  in- 
juries above  referred  to,  either  to  my  person  or  property, 
and  do  hereby  acknowledge  full  satisfaction  of  all  such 
liability  and  causes  of  action. 

"In  making  this  settlement  I  rely  solely  on  my  own 
judgment  and  information,  and  do  not  rely  on  any  srtate- 
ments  or  representations  as  to  the  facts  of  the  accident  or 
of  the  character  and  extent  of  my  injuries,  which  may  have 
been  made  to  me  by  said  receiver  or  by  any  of  said  railway 
companies,  or  by  any  of  their  officers,  agents,  employes  or 
physicians,  respectively. 

"It  is  expressly  understood  and  agreed  that  this  settle- 
ment carries  with  it  no  promise  whatever  of  continued  or 
future  employment. 

"It  is  further  expressly  understood  and  agreed  that  this 
release  shall  be  deemed  to  be  and  shall  be  a  complete  bar 
to  any  action  which  might  otherwise  be  brought,  either  at 
law,  or  under  any  state  or  Federal  Workmen's  Compensa- 
tion Act,  Employers'  Liability  Act,  labor  law,  or  any  other 
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statute,  for  the  recovery  of  compensation  or  damages  on 
account  of  said  injuries  (or  of  resulting  death,  if  this  be 
executed  by  an  administrator  or  administratrix  of  the 
estate  of  said  person),  for  the  benefit  of  any  person  whom- 
soever or  estate  whatsoever. 

"I  further  represent  and  covenant  that  at  the  time  of 
receiving  said  payment  and  signing  and  sealing  this  release 
I  am  of  lawful  age  and  legally  competent  to  execute  it,  and 
that  before  signing  and  sealing  it  I  have  fully  informed 
myself  of  jts  contents  and  executed  it  with  full  knowledge 
thereof. 

'^Bead  This  Release. 

'^I  also  dismiss  suit  pending  in  the  district  court  of 
Ramsey  County,  Minnesota,  in  the  above  cause,  and  I  agree 
to  pay  the  costs  of  said  action. 

"I  have  read  and  understand  this  release. 

'^Given  under  my  hand  and  seal  this  14th  day  of  Feb- 
ruary, A.  D.  1917. 

"In  presence  of  Leo  J.  Cramer,  C,  W.  Lacy. 

"E.  E.  Middaugh,  Des  Moines,  Iowa, 

"Paid  by  draft  No.  6068  drawn  by  C.  W.  Lacy,  Claim 
Agent,  Des  Moines,  Iowa." 

Within  a  few  days  after  dismissing  the  action  against 
the  railway  company  at  St.  Paul,  plaintiff  began  this  action 
at  Des  Moines  against  the  defendant  Des  Moines  Ice  &  Cold 
Storage  Company  to  recover  damages  for  the  injuries  here- 
inbefore mentioned,  alleging  that  they  were  caused  by  the 
negligence  of  the  company's  employe  who  drove  the  ice 
truck  which  collided  with  the  motor  car.  To  this  claim  the 
defendant  made  answer,  admitting  the  collision  between  the 
motor  and  the  ice  truck  driven  by  its  employe,  but  denying 
the  charges  of  negligence.  As  a  second  count  of  its  answer, 
defendant  further  pleaded  the  bringing  of  the  suit  by  plain- 
tiff at  St.  Paul,  the  dismissal  thereof,  the  payment  to  the 
plaintiff  by  the  company,  or  by  its  receiver, .  of  a  large 
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sum  of  money,  and  the  release  of  said  company,  shown  by 
the  voucher  above  quoted.  It  is  further  alleged  that  the* 
money  so  received  by  the  plaintiff  is  still  retained  by  him, 
and  that,  for  the  reasons  stated,  he  is  now  barred  and  estop- 
ped to  maintain  this  action.  Answering  certain  interroga- 
tories attached  to  the  answer,  the  plaintiff,  in  reply,  denies 
that  he  received  any  money  from  the  railway  company  or 
from  its  receiver  "in  settlement  of  said  case  so  commenced 
by  him"  in  Minnesota.  He  admits,  however,  the  execution 
of  the  release  above  quoted,  but  says  the  sum  so  paid  to 
him  was  in  payment  of  the  amount  agreed  upon  as  between 
himself  and  the  railway  company,  as  being  due  to  him  un- 
der the  provisions  of  the  Iowa  Workmen^s  Compensation 
Act,  and  that  no  other  consideration  was  paid  to  or  re 
ceived  by  him. 

Trial  was  had  to  a  jury,  and  at  the  close  of  the  evi- 
dence, the  court  sustained  the  defendant's  motion  for  a 
directed  verdict;  and  from  the  judgment  entered  thereon, 
plaintiff  appeals. 

The  theory  of  the  defense  and  the  ground  upon  which 
the  court  directed  a  verdict  may  be  stated  in  two  proposi- 
tions : 

(1)  That,  if  the  defendant  and  the  railway  company 
are  to  be  considered  joint  tort-feasors,  a  settlement  and 
satisfaction  as  against  the  railway  company  operates,  as  a 
matter  of  law,  to  discharge  the  Ice  &  Cold  Storage  Com- 
pany:  in  other  words,  that  a  release  of  one  joint  tort-feasor 
is  a  release  of  the  other,  also. 

(2)  That,  even  if  not  joint  tort-feasors,  the  acceptance 
of  full  satisfaction  for  a  consideration  paid  by  one  is,  in 
law,  a  satisfaction  of  which  the  other  may,  in  law,  claim  the 
benefit :  in  other  words,  that  plaintiff  cannot  lawfully  de- 
mand or  claim  more  than  one  satisfaction  for  the  injury 
he  has  suffered,  and,  if  he  has  once  received  it,  eveu  thougli 
it  be  from  an  entire  stranger  or  third  person  in  no  manner 
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chargeable  with  liability  for  his  injury,  the  discharge  is 
complete. 

As  statements  of  common  law,  both  of  these  proposi- 
tions have  been  approved  and  applied  by  this  court.  Ryan 
V,  Becker,  136  Iowa  273 ;  Stiyder  v.  Mutual  Tel,  Co.,  135 
Iowa  215;  Turner  v,  Hitchcock,  20  Iowa  310;  Miller  v.  Beck, 
108  Iowa  575. 

If  we  understand  the  appellant's  position,  he  does  not 
deny  the  vsoundness  of  these  general  statements,  but  con- 
tends that,  where  a  defendant  in  an  action  of  this  kind 
pleads  and  relies  ujion  a  release  by  the  plaintiff,  given  to  an 
alleged  joint  tort-feasor,  the  transaction  is  open  to  explana- 
tion, and  that  parol  evidence  is  admissible  to  show  that  the 
defendant  and  the  third  person  who  had  been  released  are 
not  joint  tort-feasors,  and  that,  in  giving  such  release,  no 
compensation  was,  in  fact,  received  or  intended  for  the 
plaintiff's  injuries. 

That  such  limitation  upon  the  rules  above  stated  does 
exist,  is  to  be  admitted.  Ryan  v.  Becker,  136  Iowa  273.  It 
is  also  to  be  admitted  that  the  first  of  said  rules  is  also, 

to  a  degree,  limited  bv  the  Workmen's  Com- 

2.  Master  and  '^ 

8ERVANT:  pro-     pensation     Act,    which    provides    (Section 

2477-m6,      Code      Supplement,     1913)      as 
follows : 

"Sec.  2477-m6.  Where  an  employe  acting  under  the 
provisions  of  this  act  receives  an  injury  for  which  compen- 
sation is  payable  under  this  act  and  which  injury  was 
caused  under  circumstances  creating  a  legal  liability  in 
some  person  other  than  the  employer,  to  pay  damages  in 
respGct  thereof:  (a)  The  employe  or  beneficiary  may  take 
proceedings  both  against  that  person  to  recover  damages 
and  against  the  employer  for  compensation,  but  the  amount 
of  compensation  to  which  he  is  entitled  under  this  act  shall 
be  reduced  by  the  amount  of  damages  recovered,  (b)  If  the 
employe  or  beneficiary  in  such  case  i-ecovers  compensation 
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under  this  act,  the  employer  by  whom  the  compensation 
was  paid  or  the  party  who  has  been  called  upon  to  pay  the 
compensation,  shall  be  entitled  from  the  person  so  liable 
to  pay  damages  as  aforesaid,  and  shall  be  subrogated  to  the 
rights  of  the  employe  to  recover  therefor." 

To  get  the  bearing  and  effect  of  these  propositions  of 
law  upon  the  issues  in  this  case  requires  a  review  of  the 
evidence.  It  may  be  conceded  that  the  evidence  is  such  as 
would  justify  a  verdict  that  the  driver  of  appellee's  truck 
was  negligent,  and  that  thereby  the  plaintiff  was  injured. 
There  was  also  evidence  which  tended  to  show  n^ligenee 
on  the  part  of  the  railroad  company,  or  its  employes;  and. 
if  the  affirmative  defense  offered  by  the  appellee  is  not  held 
to  be  sufficient  as  a  matter  of  law,  appellant  was  entitled  to 
go  to  the  jury. 

Of  the  transaction  by  which  appellant's  suit  against 
the  railway  company  was  dismissed  and  the  claim  against 
it  released,  the  testimony  is  somewhat  scant  and  indefinite. 
It  shows,  however,  to  a  reasonable  certainty,  that,  before 
the  case  was  brought  to  a  trial,  the  parties  entered  into 
negotiations  for  a  settlement.  In  this  parley  the  rail- 
way company  seems  to  have  manifested  a  willingness,  or 
at  least  a  readiness,'  to  pay  the  plaintiff  some  sort  of  com- 
pensation or  damages,  and  the  chief  subject  of  debate  or 
difference  between  them  was  the  amount  to  be  paid.  In 
these  conversations  the  company  was  represented  by  C.  W. 
Lacy,  its  claim  agent;  while  the  plaintiff  was  present  in 
person,  talking  for  himself,  aided,  to  some  extent,  by  a 
friend,  or  attorney,  who  accompanied  him.  The  pertinence 
of  the  testimony  given  by  these  parties  will  be  better  unde^ 
stood  when  we  say  that,  in  the  action  brought  against  the 
railway  company,  plaintiff's  petition  or  complaint  alleged 
that,  when  injured,  he  was  engaged  in  interstate  commerce 
in  the  service  of  the  company;  that  such  injury  was  caused 
by  the  negligence  of  the  company  and  its  employes;  that 
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said  injuries  were  of  a  very  serious,  painful,  and  permanent 
character,  for  all  which  he  asked  damages  in  the  sum  of 
f40,000.  Concerning  the  settlement  made,  Lacy  testified  as 
follows : 

^^I  know  such  a  suit  was  instituted  by  Mr.  Middaugh. 
Those  matters  come  to  my  attention  as  claim  agent.  I 
get  copies  of  the  pleadings  and  papers  in  such  suits,  as  T 
work  in  conjunction  with  the  legal  department  of  the  Rock 
Island.  In  that  suit,  as  far  as  I  know,  Mr.  Middaugh 
sought  to  recover  damages  from  the  Rock  Island  Railroad, 
and  the  receiver  thereof,  on  account  of  injuries  received  by 
him  on  the  19th  day  of  August,  1916,  at  the  intersection  of 
East  Sixth  Street  and  the  Rock  Island  tracks  in  the  city  of 
Des  Moines.  Subsequent  to  the  commencement  of  this  suit, 
I  had  some  conversations  with  Mr.  Middaugh  at  my  office — 
twice.  I  remember  twice  before  I  had  notice  of  the  suit. 
The  substance  of  that  conversation  was  concerning  the  ac- 
cident; it  was  in  connection  with  the  accident  and  the  in- 
juries received.  Quite  a  time  after  suit  had  been  com- 
menced, we  made  a  settlement  with  Mr.  Middaugh.  Mr. 
Middaugh  was  paid  by  the  receiver  of  the  Rock  Island  Rail 
road  the  sum  of  ^,250,  as  a  settlement  of  all  claims  for 
injury.  At  the  time  of  the  paying  of  this  money,  Mr.  Mid- 
daugh executed  a  release  and  signed  a  dismissal  for  the 
suit  pending,  which  was  done  simultaneously  with  the  pay- 
ment of  the  money." 

On  cross-examination,  he  further  testified  (omitting  ob- 
jections by  counsel  and  rulings  thereon) : 

'^Q.  Now,  at  the  time  of  making  this  final  release,  is  it 
a  fact  that  this  was  a  settlement  with  the  plaintiff  under 
the  terms  of  the  Iowa  Compensation  Act?  A.  Well,  it 
covers  more  than  the  Compensation  Act,  because  there  was 
a  suit  filed,  and  it  covers  that,  too.  Q.  How  much  of  this 
ivas  compensation?  A.  Proportionately,  the  way  I  had  ar- 
rived at  it,  I  had  figured  with  Mr.  Middaugh,  at  one  time, 
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that  he  was  entitled  to  about  |2,500  compensation, — ^pos- 
sibly a  little  more,  possibly  a  little  less.    At  the  time  of 
the  settlement,  it  was  distinctly  understood  bv  all  of  us 
that  the  suit  in  Minnesota  Was  also  to  be  taken  in  consid- 
eration, and  that  was  included  in  it.    Q.  That  was  in  your 
direct  conversation  with  Mr.  Middaugh?    A.  Yes,  sir;  and 
T  also  explained  to  him  the  situation,  that,  the  suit  being 
filed,  it  would  be  necessary  to  have  a  dismissal  of  that  suit, 
in  addition  to  that.     Q.  Now,  you  knew,  as  a^jent  for  the 
receiver  of  the  Rock  Island  Railway  Company,  that  he  had 
lost  his  leg?    A.  Yes,  sir.    Q.  Dr.  Post  is  your  doctor?    A. 
Yes,  sir.    Q.  And  you  knew  from  some  source  that  he  had 
lost  his  hand?    A.  No,  I  didn't  know  that.     Q.  What  in- 
juries or  loss  to  him  physically  did  you  consider?    A.  What 
injuries?    Q.  Yes,  sir.     A.  An  injury  to  one  hand  or  ami 
and  the  loss  of  a  lep^.    Q.  Well,  you  undei*stood.  I  suppose. 
Mr.  Lacy,  that  the  injury^  was  total  to  his  hand?    A.  I  did 
not,  and  do  not  understand  it  now.    Q.  Did  you  consider 
it  partial, — ti^ire  it  on  that  basis?  *  •  Q.  You  fi|fured  a 
total  loss  of  the  leg?    A.  I  did, — yes.    Q.  Do  you  remember 
how  much  you  allowed  him  on  that,  or  how  much  was  agreed 
to?    A.  The  Compensation  Act  provides  for  a  certain  pay- 
ment for  the  loss  of  a  leg,  a  certain  number  of  weeks.    As  I 
remember  it,  it  was  around  $1,700  or  ?1 ,750.    Q.  And  the  loss 
of  an  arm  was  to  balance  up  the  $2,550?    A.  The  injury  to 
the  arm.    Q.  In  considering  that,  you  understand  if  it  is  a 
partial  loss  he  is  entitled  to  recover  a  certain  amount,  and 
a  total,  a  certain  amount?    A.  Yes,  sir;  that  is  my  under- 
standing.    Q.  Did  you  figure  it  as  total  or  partial?    A.  1 
figured  it  as  partial.    Q.  Of  an  arm,  or  hand  and  arm  to- 
gether?   A.  Yes,  that  was  my  thought.    Q.  Was  it  your  un- 
derstanding, Mr.  Lacy,  at  this  time,  that  he  was  to  receive 
??3,250  in  full  under  the  Towa  Compensation   Act  for  his 
injury  as  an  employe  of  the  Rock  Island  Railway?    A.  It 
was  my  understanding  that  $3,250  to  Mr.  Middaugh  for  any 
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sum  of  money  owing  to  him  by  the  Rock  Island  Railway  for 
any  injury  under  any  act,  and  especially  in  view  of  the  fact 
that  he  had  alleged  interstate  commerce." 

Redirect  Examination. — "I  was  advised  of  the  claim 
of  Mr.  Mid  da  ugh,  as  set  forth  in  his  petition  filed  in  his 
suit  at  St.  Paul,  previous  to  the  time  I  made  settlement 
As  I  understood  the  bill  of  complaint,  he  was  claiming  the 
right  under  the  Federal  Employees'  Liability  Act.  Yes,  in 
the  filing  of  the  suit  he  would  do  that,  and  did  that.  In 
fact,  Mr.  Middaugh  felt  that  the  Compensation  Act,  at  that 
time, — at  the  time  I  talked  to  him, — ^would  not  apply,  and 
did  not  pay  a  sufficient  sum  of  money.  There  seemed  to  be 
a  difference  of  opinion  i*elative  to  that.'' 

Re-cross-examination  by  Mr.  McLennan. — "Q.  Did  you 
tell  Mr.  Middaugh  this,  or  this  in  substance,  Mr.  Lacy, 
that  all  he  could  recover  was  compensation  under  the  Iowa 
Compensation  Act?     A.  I  told  him  it  was  our  judgment 
that  the  case  come  under  the  Iowa  Act." 
In  rebuttal,  the  plaintiff  testified : 
"Q.  You  have  heard  the  testimony  of  Mr.  Lacy,  claim 
agent  of  the  Rock  Island  Railway,  as  to  the  fact  of  you  be- 
ing paid  compensation  for  these  injuries  that  you  have  tes- 
tified about  in  your  chief  examination.    Will  you  tell  thih> 
jury  what  the  conversation  was,  and  what  you  were  to  re- 
ceive for  that,  and  about  when  this  was,  and  what  was 
said?    A.  Mr.  Lacy  told  me,  *We  will  pay  you  compensa- 
tion only,  as  the  Rock  Island  carried  the  compensation, 
and  we  pay  you  for  the  loss  of  a  leg  or  the  loss  of  a  hand.' 
Q.  And  in  what  amount,  if  any?    A.  Thirty-two  hundred 
and  fifty-two  dollar^  compensation.    He  says,  'That  is  all 
we  could  give  you,  and  we  are  not  responsible  for  your 
getting  hurt.'    Q.  State  whether  or  not  you  received  any 
sum  of  money  or  thing  of  value  for  the  dismissal  of  this 
case    at    St.    Paul?      A.    I    did    not.    ♦    •    ♦    Not    a 
cent  did  I  receive.    I  had  two  conversations  with  Mr.  Lacy. 


980      MiDDAUGH  V.  DBS  MoiNBs  I.  &  C.  S.  Co.       [184  Iowa 

Q.  State  whether  or  not  they  referred  to  this  settlement  on 
this  compensation  law.    A:  Mr.  Lacy  told  me  that  this  is  all 
he  could  give  me,  compensation.    Q.  Well,  now,  could  you 
tell  the  date  upon  which  these  conversations  were  had  with 
Mr.  Lacy,  if  you  know  about  when  they  were?    Was  one 
of  these  conversations  had  on  the  date  of  the  actual  settle- 
men?    A.  One  of  them  was.    Q.  And  you  signed  up  and  got 
this  money?    A.  That  was  the  14th  day  of  February,  if  I 
am  not  mistaken,  of  the  year  1917.    The  prior  conversation 
I  had  with  Mr.  Lacy  was  three  or  four  weeks  before  that, 
— some  time  in  January,  1917.     I  could  not  just  say  the 
date.    Q.  Your  understanding  with  Mr.  Lacy  was  that  you 
were  only  to  receive  compensation  under  the  Iowa  Compen- 
sation Act?    The  Court:     State  what  was  said.    Q.  Yes, 
state  what  was  said.    A.  He  said — ^Mr.  Lacy  told  me — ^that 
the  Rock  Island  was  carrying  this  compensation  under  the 
Iowa  state  law,  and  I  could  get  that,  and  all  I  could  get 
and  all  that  he  would  give  me  would  be  compensation  for 
the  loss  of  a  leg  and  the  loss  of  a  hand.    ^That  is  all  we 
can  give  you.'    Q.  And  you  accepted  that?    A.  I  accepted 
that,  and  never  a  cent  from  the  case  at  St.  Paul.     Q.  Tto 
conversation  was  had  with  Mr.  Lacy  prior  to  the  time  of 
signing  this  agreement,  and  before  the  money  was  paid  you? 
A.  That  was  my  understanding  from  him.    Q.  You  did  re- 
ceive the  ?3,250?    A.  Under  the  compensation,  yes,  sir.'' 

Cross-examination. — "Q.  You  were  claiming  at  all  times 
to  Mr.  Lacy,  and  everyone  else  in  connection  with  the  Rock 
Island  that  you  talked  to  about  this  matter,  that  you  were 
engaged  in  interstate  business,  and  you  claimed  to  recover 
under  the  Federal  Employees'  Liability  Act,  didn't  you? 
A.  I  was  told  that  I  was  under  that.  Q.  You  made  that 
claim,  didn't  you?  A.  After  they  told  me.  Q.  You  are 
making  that  claim;  you  claimed  you  had  a  right  to  re 
cover  under  the  Federal  Act,  did  you?  A.  I  thought  I 
could,  under  that." 
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Redirect  Examination. — "Q.  The  lawyers  at  St.  Paul 
told  you  that,  didn't  they?    A.  Yes,  sir.'' 

The  testimony  of  plaintijff  is  corroborated,  in  part  at 
least,  by  that  of  one  other  witness. 

Were  the  decision  of  this  case  to  turn  solely  upon  the 
question  whether  the  appellee  and  the  railway  company 
were,  in  fact,  joint  tort-feasors  with  respect  to  plaintiflTs  in- 
juries, it  may  be  conceded  that  the  issue  was  one  for  the 
jury,  and  not  of  law  for  the  court.  The  more  troublesome 
inquiry  arises'  when  we  consider  whether  it  does  or  does  not 
conclusively  appear  that  plaintiff  demanded  and  received 
from  the  railway  company  full  compensation  for  the  in- 
juries of  which  he  complains.  When  we  say  *^ull  compensa- 
tion," we  do  not  use  the  words  in  the  sense  of  complete  or 
adefjuate  compensation,  nor  such  compensation  as  he  might 
possibly  have  been  entitled  to  recover,  had  the  law  suit  been 
prosecuted  to  verdict  and  judgment.  It  was  the  right  of 
the  plaintiff  to  make  peace  with  his  adversary  on  such  terms 
as  to  him  seemed  prudent  and  wise ;  and  if  they  came  to  an 
agreement  upon  the  amount  which  would  satisfy  the  plain- 
tiff's demand  for  the  loss  and  injury  sustained  by  him,  and 
he  accepted  payment,  and  executed  a  release  on  that  basis, 
the  consideration  so  demanded  and  received  was,  in  a  legal 
sense,  full  payment,  and  he  cannot  recover  another  or  fur- 
ther payment  from  any  other  person  for  the  same  wrong. 
As  said  by  the  Supreme  Court  of  the  United  States,  in 
Love  joy  v,  Murray,  3  Wallace  (TJ.  S.)  1: 

*When  the  plaintiff  has  accepted  satisfaction  in  full  for 
the  injury  done  him,  from  whatever  source  it  may  come,  he 
is  so  far  affected  in  equity  and  good  conscience  that  the  law 
will  not  permit  him  to  recover  again  for  the  same  damages." 

Quoting  the  foregoing  paragraph  approvingly  in  Miller 
r.  Beck  d  Co.,  108  Iowa  575,  578,  this  court  said: 

"In  accordance  with  this  rule,  it  has  frequently  been 
held  that  the  validity  and  effect  of  a  release  of  a  cause  of 
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action  does  not  depend  upon  the  validity  of  the  cause  of 
action,  and  that,  if  the  claim  is  made  against  one,  and  it  is 
satisfied,  all  who  may  be  liable  are  discharged,  whether  the 
one  released  be  liable  or  not." 

Brought  to  this  test,  we  are  of  the  opinion  that  plain- 
tiff's own   showing   is   sufficient   to   justify   the  court  in 
directing  a  verdict  for  the  defendant.    It  is  true  that  plain- 
tiff, in  his  testimony,  makes  use  of  the  statement  that  the 
money  he  received  was  solely  in  satisfaction  of  his  claim 
under  the  Workmen's  Compensation  Act,  and  "not  a  cent" 
iu  payment  or  satisfaction  of  the  claim  on  which  the  suit 
then  had  been  brought;  yet,  when  we  take  his  testimony  as 
a  whole,  in  the  light  of  the  conceded  facts  and  circum- 
stances under  which  the  agreement  was  made  and  the  re- 
lease executed,  it  clearly  appears  that  he  is  stating  his  opin- 
ion or  conclusion,  rather  than  the  specific  facts  from  which 
the  jury  or  the  court  is  to  draw  its  own  conclusion.    What 
was  the  nature  of  the  action,  the  trial  of  which  was  to  be 
avoided  by  this  settlement?    Most  certainly,  it  was  not  to 
enforce  any  right  or  invoke  any  remedy  to  which  the  plain- 
tiff was  entitled  under  the  Workmen's  Compensation  Act. 
It  was  unmistakably  and  concededly  an  action  at  law  to  re- 
cover from  the  railway  company,  under  the  provisions  of 
the  Federal  Employer's  Liability  Act,  all  the  damages  plain- 
tiff had  sustained  by  reason  of  his  personal  injuries  in  the 
collision  hereinbefore  mentioned.     If  his  allegations  were 
in  accordance  with  the  truth,  and  the  case  had  proceeded 
to  trial,  and  he  had , recovered  a  judgment,  the  payment  and 
satisfaction  of  that  judgment  would  unquestionably  be  a  bar 
to  his  maintenance  of  an  action  against  any  other  person 
for  damages  on  account  of  the  same  injury.    Moreover,  if 
the  allegations  of  his  complaint  in  that  case  were  com>ct, 
the  remedy  provided  by  the  Federal  Act  was  exclusive,  and 
the  railway  company  was  under  no  legal  obligation  tb  pay 
him  compensation  under  the  provisions  of  the  Workmen's 
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Compensation  Act.    In  this  situation,  what  was  the  mean- 
ing'of  a  settlement  and  discharge  of  plaintiff's  claim,  and 
a  final  and  binding  dismissal  of  the  action  in  consideration 
of  the  payment  of  a  substantial  sum  of  money,  if  it  was  not 
n  satisfaction  of  his  demand  for  damages  on  account  of  his 
injury?    It  is  true  that  the  testimony  on  both  sides  shows 
that  the  plaintiff,  on  the  one  hand,  and  the  claim  agent,  on 
the  other,  did  discuss  and  estimate  what  amount  the  former 
would  be  entitled  to  receive  if   his  damages  were  to  be 
reckoned  according  to  the  schedule  or  terms  of  the  Compen 
sation  Act ;  and  it  may  he  further  conceded  that  the  agent 
expressed  the  opinion  that  the  legal  liability  of  the  com- 
pany, if  any,  was  governed  by  the  latter  act,  and  oifei'ed  to 
settle  by  payment  of  an  equivalent  sum  or  amount.     The 
jiarties  were  very  evidently  bargaining  for   a   settlement, 
each  desiring  to  secure  the  best  obtainable  terms.     Doubt- 
less,  the  agent's  experience  and  observation   assured  him 
that,  if  the  case  should  i*each  a  jury,  the  assessment  of 
damages,  if  any,  in  plaintiff's  favor  would  quite  certainly 
exceed    the  .maximum    allowance    under    the    Workmen's 
Compensation  Act,  and  that,  if  a  settlement  could  be  had 
for  an  amount  equal  to  or  not  materially  greater  than  such 
an  allowance,  it  would  be  well  to  make  it;  and  this,  we 
think,  is  the  utmost  that  can  be  made  of  the  talk  and  dis- 
cussion between  the  parties  on  this  subject.    Primarily,  the 
object  and  purpose  of  the  negotiation  was  the  settlement 
of   the  plaintiff's  claim   in   the  pending  suit,  the  trial  of 
which  both  were  seeking  to  avoid;    and  the  Compensation 
Act  and  the  estimated  amount  of  an  allowance  thereunder 
figured  in  the  discussion  solely  as  a  matter  of  argument  in 
arriving  at  the  amount  of  damages   which   the   company 
would  be  willing  to  pay  and  the  plaintiff  would  be  willing 
io  accept.     That  this  is  the  situation  appears  beyond  rea- 
sonable doubt  in  the  fact  that,  when  such  agreement  was 
reached,  and  as  part  of  the  transaction  in  which  plaintiff 
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was  paid  the  sum  of  |3,250,  he  personally  signed  a  dismis- 
sal of  his  suit,  and  signed  and  delivered  to  the  company  a 
formal  release  and  discharge  of  his  claim, — ^not  a  mere  sat- 
isfaction of  right  and  claim  under  the  Workmen's  CJom- 
pensation  Act,  but  as  a  "compromise  settlement  and  ad- 
justment of  the  entire  matter,"  and  as  a  "release  and  dis- 
charge of  all  claims,  causes  of  action,  and  claims  for  in- 
juries and  damages  arising  out  of  the  injuries  referred  to," 
and  as  an  acknowledgment  of  "full  satisfaction  of  all  such 
liability  and  causes  of  action." 

We  agree  with  appellant's  counsel  that,  in  this  case,  the 

rule  excluding  parol  evidence  tending  to  contradict,  deny, 

or  explain  a  written  contract  is  not  applicable;  but  it  is, 

3  Evidence-  nevertheless,  such  an  unequivocal  dedara- 

unequivocaF^re-    ^^^^  ^^^  admission  that  the  burden  is  on 

^^*^*^'  plaintiff  to  show,  by  extrinsic  evidence,  that 

the  instrument  was  made  and  was  intended  to  be  no  more 

than  a  technical  release  of  the  railway  company  only,  and 

not  a  satisfaction  or  discharge  of  all  claims  for  damages  on 

account  of  his  injuries.    That  burden,  we  hold,  has  not  been 

satisfied,  and  no  fact  or  facts  are  shown  to  sustain  a  finding 

contrary  to  the  terms  of  said  written  satisfaction. 

The  judgment  below  is  right,  and  it  is — Affirmed. 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


T.  B.  Moore,  Appellant,  v.  States  Auto  Supply  Company 

et  al.,  Appellees. 

CONTRACTS:  Waiver  by  Inconsistent  Conduct.  One  who  buys  cor- 
porate stock,  under  an  agreement  that  the  corporation  will,  on 
demand,  repurchase  the  same,  and  thereafter  is  a  party  to  the 
dissolution  of  the  corporation,  and  to  the  merging  of  its  assets 
with  the  assets  of  another  concern,  and  to  the  incorporation  of 
a  new  corporation  to  take  over  said  merged  assets,  irrevocably 
waives  all  his  former  contraot  right  to  demand  a  repurchase  oi 
his  stock. 


J 
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Appeal  from  Polk  District  Court, — Thomas  J.  Guthrie, 

Judge. 

NOVBMBBR  16,  1918. 

Action  upon  a  written  contract  to  recover  a  sum  paid 
for  certain  shares  of  stock,  with  interest.  At  the  conclu- 
sion of  plaintiff's  evidence,  the  court,  upon  motion  of  coun- 
sel for  defendants,  directed  the  jury  to  return  a  verdict  in 
their  favor. — Affirmed, 

Guy  A,  Miller y  for  appellant. 

Brammer,  Lehman  d  Seevers,  and  Henry  d  'Henry,  for 
appellees. 

Stevens,  J. — Plaintiff,  in  May,  1916,  purchased,  and 
paid  therefor  |5,000  in  cash,  50  shares  of  the  capital  stock 
of  the  States  Auto  Supply  Company,  a  corporation  doing 
business  in  the  city  of  I)es  Moines,  at  the  same  time,  in  writ- 
ing, agreeing,  upon  demand  of  the  corporation  at  any  time 
within  one  year,  to  return  said  stock,  upon  payment  of  the 
above  amount,  with  interest  at  the  rate  of  7  per  cent  per 
annum.  The  contract  also  gave  plaintiff  the  right  to  re- 
turn the  stock  within  the  same  time,  and  demand  the  re- 
turn of  the  amount  paid  therefor,  with  interest  at  7  per 
cent. 

The  States  Auto  Supply  Company  was  engaged  in  the 
business  of  selling  automobile  supplies,  accessories,  and 
equipment.  A  copartnership,  known  as  the  Hippee  Motor 
Supply  Company,  also  located  in  Des  Moines,  was  engaged 
in  the  same  line  of  business.  In  December,  1916,  the  own- 
ers of  the  capital  stock  of  the  States  Auto  Supply  Company, 
including  plaintiff,  together  with  the  individual  partners  of 
the  Hippee  Motor  Supply  Company,  entered  into  a  written 
agreement  for  the  organization  of  a  new  corporation,  to  be 
known  as  the  Hippee-States  Company,  with  a  capital  stock 
of  f  1,000,000.     The  net  assets  of  the  States  Auto  Supply 
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Company  aud  the  Hippee  Motor  Supply  Company  were  to 
be  turned  over  to  the  new  corporation,  and  shares  of  capital 
stock  issued  to  the  incorporators  of  the  new  concern  in 
proportion  to  the  contributions  made  by  the  respective  par- 
ties to  the  new  organization. 

The  contract  further  provided  that  the  Hippee-States 
Company  should  be  incorporated  on  or  before  January  1, 
1917,  under  the  laws  of  South  Dakota,  but  it  was  to  have 
its  principal  place  of  business  in  the  city  of  Des  Moine8; 
that  the  shareholders  of  the  capital  stock  of  the  States  Auto 
Supply  Company  would  proceed  at  once  to  dissolve  said 
corporation :  and  a  member  of  the  former  copartnership  and 
H.  F.  Shepherd,  president  and  manager  of  the  former  cor- 
poration, were*  authorized  to  have  articles  of  incorporation 
prepared  for  the  new  corporation,  and  to  execute  such  other 
papers  or  agreements  as  might  be  necessary  in  carrying  out 
the  terms  of  the  contract.  The  respective  interests  of  each 
of  the  copartners  of  the  Hippee  Motor  Supply  Company, 
together  with  the  number  of  shares  of  stock  held  by  each  of 
the  shareholders  in  the  States  Auto  Supply  Company,  were 
designated  in  the  contract. 

After  the  incorporation  of  the  new  organization  was 
completed,  shares  of  stock  were  issued,  in  accordance  with 
the  agreement,  and  delivered  to  the  parties  entitled  thereto, 
except  the  plaintiff,  who  declined  to  receive  the  same.  The 
new  corporation  was  not  organized  until  after  January  1, 
1917,  and  the  shares  of  stock  in  the  new  corporation  were 
tendered  to  plaintiff  on  or  about  February  27th.  But  the 
record  does  not  disclose  when  the  new  articles  of  incorpora- 
tion were  filed. 

On  January  29,  1917,  plaintiff  served  a  written  notice 
upon  the  several  parties  in  interest,  including  the  States 
Auto  Supply  Company,  offering  to  return  the  shares  of 
stock  held  by  him  therein,  and  demanded  payment  of  the 
f5,000,  with  interest  thereon,  according  to  the  terms  of  the 
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contract  entered  into  between  himself  and  said  corporation 
in  May,  1916.  On  March  16,  1917,  a  further  notice  was 
served  by  plaintiff  upon  the  shareholders  of  the  new  cor- 
])oration,  electing  to  rescind  the, contract  of  December  26, 
1916,  upon  the  ground  that  he  was  induced  to  sign  the  same 
by  the  fraud  of  H.  F.  Shepherd. 

The  petition  in  this  case  was  filed  March  29,  1917,  and 
alleged  the  contracts  of  May  and  December,  1916,  the  or- 
ganization of  the  new  corporation,  and  the  transfer  of  the 
assets  of  the  States  Auto  Supply  Company  thereto,  the  of- 
fered return  of  shares  of  stock  held  by  plaintiff  in  the  Auto 
Supply  «Compan3%  and  the  demand  for  the  payment  of  f  5,000 
and  interest  therefor ;  and  further  alleged  that  plaintiff  was 
induced  to  enter  into  the  contract  of  December  26th  by 
certain  false  and  fraudulent  representations  made  to  him 
by  H.  P.  Shepherd,  respecting  the  value  of  the  shares  of 
stock  to  be  issued  by  the  new  corporation. 

The  States  Auto  Supply  Company,  for  defense,  alleged 
that  plaintiff,  by  the  execution  of  the  contract  of  Decem- 
ber 26th,  and  by  his  subsequent  conduct,  waived  the  pro- 
visions  of  his  contract  by  which  the  States  Auto  Supply 
Company  agreed  to  repurchase  the  stock  at  the  price  there- 
in set  forth,  and  that  he  is  thereby  estopped  from  returning 
said  stock  and  demanding  payment  therefor.  The  answer 
of  the  Hippee-States  Company  consisted  of  a  general  denial, 
together  with  the  admission  that  it  received,  and  was  in 
possession  of,  the  net  assets  of  the  States  Auto  Supply 
Company,  for  which  it  averred  that  it  paid  full  value,  in 
accordance  with  the  contract  of  December  26th. 

The  rules  of  law  governing  waiver  are  familiar,  and 
need  not  be  stated.  But  little  evidence  was  offered  on  be- 
half of  plaintiff,  who  testified  that  the  contract  in  suit  was 
repeatedly  discussed  at  meetings  of  the  shareholders  of  the 
States  Auto  Supply  Company  and  members  of  the  Hippee 
Motor  Supply  Company,  except  George  B.  Hippee;  but  the 
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record  is  silent  as  to  the  substance  and  purport  of  the  dis- 
cussion. The  only  direct  evidence  of  conversations  between 
plaintiff  and  other  parties  to  the  contract  of  December  26th 
is  that  in  which  plaintiff  claims  that  Shepherd  represeited 
to  him  that  stock  in  the  new  corporation  would  be  worth  at 
least  $125  a  share,  and  that  the  stockholders  of  the  States 
Auto  Supply  Company  would  realize  a  profit  of  from  20  to 
25  per  cent  in  cash,  or  stock ;  and  that  he  was  induced  by 
said  representations  to  sign  the  contract. 

The  shares  of  stock  issued  by  the  new  corporation 
which  were  tendered  to  plaintiff  consisted  of  50  shares  of 
preferred,  and  50  shares  of  common,  stock,  all  of  the  par 
value  of  flOO.  It  will  be  observed  that  the  contract  of 
December  26tE  provided  for  the  transfer  of  all  of  the  net 
assets  of  the  States  Auto  Supply  Company  and  of  the  Hip- 
pee  Motor  Supply  Company  to  the  new  corporation,  and 
for  the  issuance  of  stock  therein  to  the  shareholders  of  the 
former  corporation  and  to  the  members  of  the  copartner- 
ship, in  proportion  to  the  respective  interests  of  each  there- 
in, as  shown  by  the  "books  of  the  new  corporation ;  whereup- 
on the  former  corporation  was  to  be  dissolved,  and*  its  af- 
fairs closed. 

Plaintiff  must  have  known,  at  the  time  he  signed  the 
contract  of  December  26th,  that,  in  addition  to  the  share- 
holders  of  the  States  Auto  Supply  Company,  certain  mem- 
bers of  the  Hippee  Motor  Supply  Company  were  to  receive 
stock  in  the  new  corporation ;  and  that,  in  carrying  out  the 
contract,  all  of  the  assets  of  the  States  Auto  Supply  Com- 
pany and  the  Hippee  Motor  Supply  Company  would  be 
transferred  to  the  new  organization;  and  that  nothing 
would  remain  out  of  which  payment  of  the  $5,000  now  de- 
manded by  him  could  be  made.  He  must  also  have  known 
that  the  Hippee  States  Company  had  not  agreed,  in  writ- 
ing or  otherwise,  to  pay  him  $5,000,  with  interest,  for  the 
stock  held  by  him  in  the  States  Auto  Supply  Company ;  and 


J 


Nov.  1918]      Moore  v.  States  Auto  Sup.  Co.  989 

that,  by  the  absorption  of  the  assets  of  the  old  corporation 
by  the  new,  his  stock  in  the  former  was  rendered  absolutely 
valueless.  The  States  Auto  Supply  Company  was  wholly 
without  assets  or  available  means  of  repurchasing  the 
stock.  All  of  this  must  have  been  apparent  to  plaintiff. 
There  is  nothing  in  the  record  showing  that  the  new  cor- 
poration was  organized  with  the  understanding,  upon  the 
part  of  the  incorporators,  that  the  terms  of  the  May  con- 
tract were  to  be  carried  out  by  it.  Indeed,  it  is  conceded 
that  George  P.  Hippee  did  not  even  know  of  the  existence 
of  the  contract.  According  to  his  own  testimony,  plaintiff 
was  induced  to  sign  the  December  agreement  solely  because 
of  certain  attractive  representations  held  out  to  him  by 
Shepherd,  respecting  the  prospective  increased  value  of 
stock  in  the  new  corporation  over  that  held  by  him  in  the 
old.  Evidently,  his  purpose  in  signing  the  December  con- 
tract was  to  obtain  the  benefits  that  he  expected  would 
come  to  him  from  the  new  organization ;  but  this  evidence 
was,  upon  motion  of  counsel  for  the  States  Auto  Supply 
Company,  stricken  by  the  court.  By  the  written  consent  of 
plaintiff  and  the  remaining  owners  of  the  capital  stock  of 
the  States  Auto  Supply  Company,  its  assets  were  disposed 
of,  and  its  only  available  means  of  repurchasing  his  stock 
destroyed.  Plaintiff  could  not  reasonably  have  intended, 
when  he  signed  the  December  contract,  at  some  future  time 
to  return  the  stock  which  he  held  in  the  old  corporation, 
and  demand  payment  of  ?5,000,  with  interest  therefor,  in 
accordance  with  the  May  agreement.  As  before  stated,  the 
record  does  not  disclose  the  conversations  between  plain- 
tiff and  his  associates  in  the  organization  of  the  new  cor- 
poration, respecting  the  contract  in  suit ;  but  we  infer  that 
it  did  not  relate  to  the  assumption  of  the  obligations  there- 
of by  the  new  corporation,  and  that  nothing  was  said  to  in- 
duce plaintiff  to  believe  that  his  contract  would  be  car- 
ried out  according  to  its  terras,  if  the  new  corporation  was 
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organized.  Plaintiff  was  not  a  creditor,  in  the  usual  sense, 
of  the  old  corporation,  but  held  a  contract  containing  cer- 
tain provisions  beneficial  to  him.  Plaintiff  alone  could  ex- 
ercise the  option  of  returning  the  stock  and  demanding  the 
payment  of  the  purchase  price  agreed  upon  by  the  parties 
to  the  contract.  The  privilege  of  doing  so  could  be  waived 
by  him.  Proof  of  such  waiver  need  not  be  by  direct  evi- 
dence, but  may  be  inferred  from  the  several  transactions 
shown,  and  the  conduct  of  the  parties. 

In  our  opinion,  the  record  did  not  present  a  question 
of  fact  to  be  passed  upon  by  a  jury.  The  conclusion  from 
'the  whole  record  is  irresistible  that,  by  signing  the  Decem- 
ber contract,  with  full  knowledge  of  all  its  terms  and  con- 
ditions and  the  necessary  effect  of  the  consummation  there- 
of upon  the  former  corporation  and  the  disposition  of  its  as- 
sets, plaintiff  fully  intended  to  waive  the  provision  of  the 
contract  in  question.  The  assets  of  the  Hippee  Motor  Sup- 
ply Company  and  of  the  former  corporation  were^ll  turned 
over  to  the  new  corporation,  in  reliance  upon  the  December 
contract,  the  terms  of  which  appear  to  have  been  fully  car- 
ried out  by  all  of  the  parties  thereto,  except  the  plaintiff. 

Other  questions  argued  by  counsel  need  not  be  con- 
sidered herein.  We  reach  the  conclusion  that  plaintiff  clear- 
ly waived  his  rights  under  the  May  contract,  and  that  the 
court  did  not  commit  error  in  directing  a  verdict  in  favor 
of  the  defendants. — Affirmed. 

Preston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


CnAs.  E.  Pearson,  Appellant,  v.  H.  R.  Howell  et  al., 

Appellees. 

LANDLORD  AND  TENANT:  Lease  Subject  to  Sale.  A  typewritten 
clause  in  a  lease  which  gives  the  lessee  the  right  to  an  exten- 
sion of  the  lease,  and  in  reliance  on  which  the  lessee  has  made 
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valuable  improvements  prior  to  indicating  his  intention  to  de- 
mand the  extension,  may  be  rendered  nugatory  by  a  printed 
clause  in  the  lease  which  provides  that  lessee  shall  surrender 
the  premises  in  case  of  a  sale  by  lessor. 

Appeal  from  Polk  District  Court. — Thomas  J.   Guthrie, 

Judge. 

November  16,  1918. 

Suit  in  equity  to  enjoin  defendants  from  molesting  or 
interferinjif  with  plaintiff's  possession  of  certain  leased 
premises.     Decree  dismissing  plaintiff's  petition. — Affirmed. 

Sampson  d  Dillon,  for  appellant. 

Stipp,  Perry f  Bannister  d  Starzinger,  for  appellees. 

Stevens,  J. — I.  Plaintiff  and  defendant  H.  R.  Howell, 
on  or  about  July  1,  1917,  entered  into  a  written  lease,  by 
the  terms  of  which  the  former  leased  a  certain  three-story 
brick  building,  known  as  the  "Elite  Theatre,"  in  the  citj 
of  T)es  Moines.  A  printed  form  of  lease  was  used  by  the 
parties,  but  it  concluded  with  the  following  typewritten 
provision : 

"The  lessor  hereby  agrees  to  extend  this  lease  for  four 
years  from  July  1st,  1918,  if  the  lessee  so  desires,  provided 
that  the  lessee  notifies  the  lessor  on  or  before  May  Ist,  1918, 
of  his  desire  to  have  the  lease  so  extended." 

The  lease  also  contained  the  following  printed  para 
graph: 

"That  the  lessor,  his  agents  or  workmen,  may  enter  the 
premises  to  inspect  the  same,  make  repairs,  or  improvements, 
or  to  show  the  property  to  persons  desirous  of  leasing  or 
X)urchasing,  and  in  event  of  sale,  or  if  possession  is  re- 
quired, for  the  purpose  of  removing  the  building  or  build- 
ings or  materially  altering  or  improving  them,  the  lessee 
agrees  to  vacate  and  that  this  lease  shall  then  terminate  on 
receiving  thirty  days'  written  notice  to  quit." 
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Plaintiff  entered  into  possession  of  the  building,  made 
numerous  repairs  thereon,  expended  considerable  sums  ot 
money  in  the  payment  of  license  fees,  and  expense  of  ad- 
vertising, and  conducted  a  moving  picture  show  for  about 
six  months,  when  he  made  arrangements  with  defendants 
Ed  Gavin  and  Ira  Phillips  to  conduct  the  theatre  for  him. 
On  February  15,  1918,  Howell  wrote  plaintiff  a  letter,  ad- 
vising him  that  he  had  an  opportunity  to  sell  the  building, 
and  offered  to  sell  the  same  to  plaintiff  upon  easy  terms,  and 
requested  information  at  once  whether  he  desired  to  pur- 
chase the  same.  Plaintiff  promptly  wrote  the  defendant 
that  he  did  not  want  to  purchase,  but  that  he  desired  an 
extension  of  the  lease  for  four  years  from  July  1,  1918,  ac- 
cording to  the  typewritten  provision  quoted  above.  On 
February  27th,  defendant  again  wrote  plaintiff,  telling  him 
that  he  had  sold  the  property,  called  his  attention  to  the 
provision  of  the  lease  requiring  the  vacation  thereof  and 
the  surrender  of  the  lease  upon  30  days'  notice,  and  notified 
him  that  he  elected  to  declare  the  lease  terminated,  and 
demanded  possession  at  the  end  of  30  days.  Before  the  ex- 
piration of  30  days,  plaintiff  brought  this  suit,  to  restrain 
defendants  from  molesting  him  or  interfering  with  his  oc- 
cupancy and  use  of  the  building. 

Appellant  contends  that  the  typewritten  provision  is 
inconsistent  with  the  paragraph  of  the  lease  reserving  the 
right  to  sell  the  premises  and  terminate  the  lease,  and 
definitely  fixes  the  term  thereof;  and  that  it  was  the  un- 
derstanding and  intention  of  the  parties  that  the  printed 
clause  should  be  disregarded.  To  be  inconsistent,  different 
provisions  of  the  lease  must,  directly  or  impliedly,  relate  to 
the  same  thing.  If  effect  is  given  to  the  printed  clause, 
it  must  be  construed  as  reserving  to  the  defendant  the 
right  to  sell  the  building  and  terminate  the  lease  upon  30 
days'  notice.  If,  however,  the  typewritten  clause  is  con- 
strued as  fixing  a  certain  and  definite  term  for  one  year,  to 
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be  extended  for  four  years  at  the  option  of  plaintiff^  there- 
by actually  or  impliedly  destroying  the  effect  of  the  reserved 
right  to  sell,  then  plaintiff^s  contention  is  right,  and  defend- 
ants should  be  permanently  enjoined  from  interfering  with 
or  molesting  him  in  the  occupancy  and  use  of  the  building. 
The  two  clauses  in  the  lease  are  not,  however,  inconsistent. 

The  parties  might  well  have  agreed  upon  a  definite 
term,  subject,  however,  to  the  reserved  right  of  the  lessor  to 
terminate  the  lease  in  case  of  sale.  The  effect  of  exercising 
such  right  would  be,  of  course,  to  shorten  the  term;  but 
it  is  a  familiar  rule  of  construction  that,  if  distinct  parts  of 
a  contract,  one  printed  ajQd  the  other  written,  can  be  rec- 
onciled, it  is  the  duty  of  the  court  to  do  so.  Starkweather 
V.  Emerson  Mfg.  Go,,  132  Iowa  266,  267.  ftach  separate 
provision  of  the  contract  must  be  given  effect,  if  possible. 
Unaided  by  extrinsic  evidence,  the  court  would  be  required 
to  construe  the  typewritten  provision  as  fixing  a  definite 
term,  subject,  however,  to  be  defeated  by  the  other  provi- 
sion of  the  lease.  The  two  provisions  are  not  necessarily  in- 
consistent, and,  therefore,  the  former  does  not  necessarily 
control  the  latter.  The  original  lease  was  forwarded  to 
plaintiff,  and  appears  to  have  been  carefully  read  by  him 
before  it  was  executed.  Numerous  of  the  printed  provisions 
of  the  lease  were  called  to  defendant's  attention  by  plaintiff, 
but  the  one  complained  of  was  not  altered.  Plaintiff  admits 
that  he  knew  this  provision  was  in  the  lease. 

Counsel  for  appellant  contends  that,  as  the  lessor  pre- 
pared the  contract,  in  construing  the  same,  if  ambiguous, 
doubts  must  be  resolved  against  him.  The  trouble  with  this 
contention  is  that  the  lease  is  wholly  free  from  ambiguity. 
The  two  provisions  in  question  are  clear  and  unequivocal, 
and,  construed  separately,  are  not  of  doubtful  meaning  or 
import. 

The  Supreme  Court  of  Nebraska,  in  Few  8ant  v.  Beuder, 
101  Neb.  680  (164  N.  W.  711),  cited  by  counsel  for  appel- 
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lant,  construed  the  following  provision  of  a  lease,  "for  the 
term  of  one  year,  with  the  privilej^e  of  three  j'ears,  subject 
to  sale  on  the  1st  day  of  Marcli,  1915,  to  end  on  the  1st 
day  of  March,  1910/'  as  giving  the  lessee  the  right  of  pos- 
session until  the  end  of  a  rental  year;  and  the  Supreme 
Court  of  Texas,  in  Phelps  v.  Johnson,  (Tex.)    181  8.  W. 
862   (also  cited  by  appellant),  where  the  provision  of  the 
lease  w^s,  "it  is,  however,  further  agreed  by  all  parties  here 
to  that,  should  the  parties  of  the  first  part  make  a  sale  oi 
the  land  herein  leased,  then  and  in  that  event  this  lease 
is  to  immediately  become  void,''  held  that,  while  the  lease 
ended  immediately  upon  the  sale  of  the  premises,  the  tenant 
might  continue  in  possession  of  the  property,  which  was 
farm  land,  until  the  end  of  the  year.     In  the  case  at  bar, 
however,  plaintiff  agreed  that  the  lease  might  be  terminated 
in  case  of  sale,  by  lessor's  giving  the  lessee  30  days'  notice 
thereof.    There  is  nothing  in  the  language  used,  to  indicate 
that  possession  was  to  be  continued  beyond  30  days  after 
notice  of  sale;  and  we  cannot  read  something  into  the  con 
tract  not  placed  there  by  the  parties.     They  selected  the 
terms  of  their  contract,  and  appear  to  have  voluntarily 
agreed  thereto.    The  two  clauses  are  not  necessarily  incon- 
sistent; and,  when  construed  together,  both  may  and  should 
be  given  effect. 

Plaintiff  claims  that,  a  few  days  after  he  took  posses- 
sion of  the  building,  he  was  notified  by  the  city  authorities 
that  the  electric  wiring  was  defective  and  would  have  to 
be  repaired ;  that  he  was  required  to  expend  large  sums  in 
rewiring  the  building,  repairing  the  plumbing,  plastering 
living  rooms,  and  making  other  necessary  improvements; 
and  that,  in  all,  he  incurred  an  expense  in  excess  of  $5,000; 
that,  upon  several  different  occasions,  defendant  refused  to 
repair  the  building,  but  stated  to  plaintiff  that  he  was 
leasing  the  same  at  a  low  rental,  and,  as  he  had  a  five-yeai 
lease,  he  could  easily  make  it  back.    This  is  denied  by  de- 
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fendant.  Plaintiff,  however,  insists  that  he  was  induced  to 
make  the  improvements  and  expend  large  sums  of  money  in 
reliance  upon  the  provision  of  the  lease  that  he  could  have 
the  premises  for  a  term  of  five  years,  and  that  he  relied  up- 
on repeated  statements  and  declarations  of  defendant's  that 
he  was  to  have  the  building  for  that  period. 

The  sale  of  the  premises  and  termination  of  the  lease 
impose  a  severe  hardship  upon  plaintiff.  At  the  time  he 
signed  the  lease,  he  may  have  deemed  a  sale  of  the  property 
impi-obable,  and  felt  secure,  notwithstanding  the  provision 
of  the  lease  reserving  the  right  of  sale,  and,  relying  thereon, 
incurred  large  expense  in  the  improvement  of  the  building ; 
but  the  court  is  powerless  to  relieve  against  the  plain,  un- 
ambiguous provisions  of  the  contract.  Plaintiff  admits  that 
he  knew  of  the  objectionable  provision,  and  he  should  not 
have  relied  upon  the  alleged  statement  of  defendant  that 
the  same  was  not  applicable  to  the  property  in  question.  It 
was  as  applicable  to  this  as  to  other  property.  Written  con- 
tracts cannot  be  altered  or  varied  by  parol  evidence. 
Whether  defendant  was  guilty  of  unfair  conduct,  or  fraud- 
ulently induced  plaintiff  to  expend  larger  sums  of  money 
upon  the  building  than  he  would,  had  he  not  understood 
that  the  reserved  right  to  sell  the  building  and  terminate 
the  lease  w^ould  not  be  enforced,  are,  of  course,  questions 
of  fact;  but  defendant  denies  that  he  at  any  time  encour- 
aged plaintiff  to  believe  that  he  did  not  intend  to  insist 
upon  the  strict  terms  of  the  contract,  and  the  trial  court, 
who  heard  the  evidence  and  saw  the  witnesses,  dismissed 
plaintiff's  petition.  Notwithstanding  the  fact  that  the  case 
is  triable  de  novo  in  this  court,  we  have  repeatedly  said  that 
consideration  will  be  given  to  the  finding  of  the  trial  court, 
and  we  are  not  persuaded  that  it  was  mistaken. 

II.  Plaintiff  also  maintains  that  the  pretended  sale  of 
the  building  to  Gavin  is  not  bona  fide,  but  for  the  purpose 
of  terminating  plaintiff's  lease  and  ousting  him  of  posses- 
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sion  of  the  premises.  The  evidence  fails  to  sustain  this  con- 
tention. The  defendant  testified  that  he  sold  the  bnilding 
to  Gavin  for  a  consideration  of  |25,000,  upon  easy  terms; 
but  this  does  not  alone  establish  fraud.  Emphasis  is  given 
by  counsel  to  the  fact  that,  prior  to  the  transaction  by 
which  defendant  claimed  to  have  sold  the  premises  to  Qavin, 
he  was  not  acquainted  with  him,  and  made  no  investigation 
as  to  his  character  or  financial  standing.  The  argument  Is 
legitimate,  but  not  persuasive.  The  court  would  not  be 
justified,  upon  the  record,  in  holding  that  the  transaction 
was  not  in  good  faith.  We  are  not  convinced  that  the  lower 
court  should  have  found  for  plaintiff,  and  its  decree  is— 
Affitmed. 

Preston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


Florence  Pennington,  Appellee,  v.  S.  W.  Pennington, 

Appellant. 

DIVOBOE:     Non-Physical  Violence.    Cruelty  flowing  from  acts  other 

1  than  personal  violence  may  justify  a  decree  of  divorce. 

Salinoeb,  Jm  dissents  as  to  the  applicability  of  the  principle 
to  the  present  record. 

DIVOBdE:     AHomrBJice  for  Adult  Children.    No   persuasive   reason 

2  exists  for  an  allowance  to  a  minor  beyond  a  time  when  he  can 
and  should  provide  for  himself,  especially  when  he  who  must 
pay  is  aged,  and  of  small  earning  capacity. 

Appeal  from  Monroe  District  Court. — C.  W.  Vbrmiuon, 

Judge. 

November  16,  1918. 

Action  for  divorce  on  the  ground  of  cruel  and  inhuman 
treatment.  There  was  a  decree  for  the  plaintiflf,  including 
the  custody  of  the  children,  alimony,  and  costs.  The  de- 
fendant appeals. — Modified  and  affirmed. 
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J,  C.  Mahry  and  John  R.  Price,  for  appellant. 

2f.  E.  Kendall  and  2).  W.  Bates,  for  appellee. 

Evans,  J. — The  cruelty  complained  of  does  not  include 
personal  violence.  The  claim  is  that,  for  many  years,  the 
defendant  has  been  guilty  of  a  course  of  nagging  conduct 

which    has    resulted    in    an    irreconcilable 
physical  vio-       separation  of  the  parties,  and  in  a  senous 

impairment  of  the  plaintiff's  health.  The 
evidence  on  behalf  of  the  plaintiff  is,  in  many  respects,  quite 
indefinite.  The  tendency  of  the  evidence  is  to  disclose  a 
certain  spirit  and  temperament  in  the  defendant  whereby 
he  assumed  to  assert  his  authority  over  his  wife  in  rather 
petty  ways,  and  in  matters  which  ought,  ordinarily,  to  be 
left  to  her  personal  taste.  While  the  defendant  denies  quite 
generally  the  specific  instances  recited  by  the  plaintiff  in 
evidence,  yet  his  own  evidence  discloses  the  capacity  and 
temperament  to  do  the  things  with  which  he  is  charged  by 
the  plaintiff.    For  instance,  he  testified  as  follows : 

"I  never  denied  her  but  one  thing,  so  far  as  the  living 
went.  I  never  denied  her  but  one  thing  in  my  life,  to  my 
recollection.  We  have  often  talked  about  that.  I  did 
deny  her  a  hat  once.  I  didn't  want  her  to  get  a  hat,  and 
she  wanted  it,  and  I  thought  it  was  too  young  for  her,  and 
I  thought  I  knew  where  the  other  one  was,  and  told  her 
where  it  was.  I  thought  she  didn't  want  it,  and  I  was 
wrong — the  hat  was  bought  by  a  woman  twenty  years  older 
than  my  wife,  and  the  other  one  showed  up.  That  is  the 
only  thing  in  my  knowledge  that  I  didn't  give  her.  The 
woman  that  bought  it,  twenty  years  older.  The  other 
hat, — there  were  two  hats,  and  I  thought  if  the  other  hat 
went  where  I  thought  it  did,  that  my  wife  would  not  enjoy 
her  hat." 

The  foregoing  was  not  a  grave  matter.  No  charge  of 
cruelty  is  based  upon  it  and  nothing  is  claimed  for  it,  but 
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it  bears  with  some  significance  upon  the  other  evidence  in 
the  case. 

The  defendant  is  about  six  years  older  than  his  wife. 
They   were   married    at   Albia,   in    1886.     They  moved  to 
Kansas,  where  the  defepdant  operated  a  little  bank  and  a 
lumber  business,  for  a  brief  time.    Thereafter,  they  moved 
back  to  Albia,  where  the  defendant  engaged  for  a  short 
time  in  the  fiirniture  business,  and  thereafter  in  the  bank- 
ing business.     He  was  instrumental  in  the  organization  of 
a  new  bank,  of  which  he  became  the  cashier,  and  so  con- 
tinued down  to  the  year  1905.    His  father-in-law  also  was 
actively  interested  in  the  organization  of  this  bank,  and  be- 
came a  stockholder  therein.    Since  1905,  the  defendant  has 
had  no  definite  line  of  business.    He  has  been  occupied  in 
miscellaneous  wavs.    He  has  served  as  an  accountant,  and 
as  an  adjuster  of  fire  losses  in  insurance  cases,  and  as  care- 
taker of  property  for  others.     He  has  been  a  man  of  fair 
business  capacit3%  but  of  limited  means  and  moderate  in- 
come.    Both  husband  and  wife  have  been  industrious  and 
economical.    Two  sons,  William  and  Bob,  survive  to  them 
their  first  having  died  in   infancy.     William  was  born  in 
June,  1896,  and  Bob  in  January,  1901.    The  home  in  which 
the  parties  have  lived   for  many  years  was  given   to  the 
plaintiff  by  her  father.     It  was,  at  the  time,  of  moderate 
value,  and  in  need  of  betterment.     It  was  thereafter  im- 
proved alid  enlarged,  at  a  considerable  expense.     This  ex- 
pense was  met  principally  by  funds  received  by  the  plain- 
tiff from  her  father.    A  substantial  amount  was  also  con- 
tributed by  the  defendant.    The  result  of  the  improvement 
was  a  comfortable  home.    Across  the  sti-eet  from  this  home 
was  the  home  of  plaintiffs  father.     The  defendant  seems 
to  have  conceived  that  he  had  an  unpardonable  grievance 
against   the  father-in-law,   which   he   never  communicated 
to  the  father-in-law%  but  frequently  communicated   to  his 
wife.    Because  of  this,  it  was  the  insistence  of  the  defend- 
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aut  that  there  should  be  no  visiting  by  the  plaintiff  or  by 
their  sons  at  the  lionie  of  the  grandfather.  This  insistence 
was  frequently  disobeyed,  sometimes  clandestinely  and 
sometimes  oi)enly.  Out  of  the  overflow  of  this  central  pool 
of  discord,  many  discordant  streams  flowed.  The  merit  of 
defendant's  grievance  agafnst  his  father-in-law  is  not  an  is- 
sue before  us.  The  defendant  testifie<i  to  his  version  there- 
of, nevertheless,  and  our  attention  is  directe<l,  in  argument, 
to  the  fact  that  his  testimony  in  that  regard  is  uncontra- 
dicted. The  father-in-law  was  not  a  witness.  We  have  to 
say  that  we  have  been  unable  to  see  the  slightest  legal  merit 
in  such  alleged  grievance,  nor  do  we  see  anything  in  the 
circumstances,  independent  of  legal  merit,  that  could  rea- 
sonably excuse  the  attitude  of  the  defendant.  Through 
many  years  the  wife  has  been  made  to  feel  the  sting  of  the 
husband's  hostilitv  to  her  father.  The  *Terrv  blood"  in  her 
veins  and  in  the  veins  of  her  sons  has  been  habitually  char- 
acterized as  *^dishwater."  Many  of  her  alleged  faults  have 
been  attributed  to  her  paternity.  He  has  called  her,  not 
infrequently,  a  "wooden-headed  ass.''  lie  has  interposed  his 
authority  as  a  husband  in  petty  ways  in  opposition  to  her 
plans.  Such  conduct  by  the  husband  is  not  necessarily  fatal 
to  the  wife.  Neither  is  it  beneficial  to  her  health.  Upon 
the  record  as  a  whole,  it  must  be  said  that  the  defendant 
was  guilty  of  cnielty  which  had  not  even  the  mitigation  of 
hastiness  and  heat  of  blood.  It  was  cold  and  continuous. 
Indeed,  the  very  pettiness  of  the  subject-matter  of  some  of 
the  controversies  only  made  them  more  intolerable.  They 
were  calculated  to  stir  a  spirit  of  resistance,  and  to  disturb 
greatly  the  composure  of  a  self-respecting  wife.  That  the 
plaintiff'  sutTered  greatly,  therefrom  is  not  fairly  open  to 
doubt;  and  that  the  impairment  of  health  is  the  natural 
Hequence  of  such  suffering  is  quite  evident.  The  direct  evi- 
dence at  this  point  is  somewhat  indefinite,  but  it  is  well  cor- 
roborated bv  the  circumstances. 
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The  case  presented  is  one  of  fact.    It  would  seire  little 
useful  purpose  to  recite  herein  its  details.    Plaintiff  and  the 
two  sons  testified  in  support  of  her  petition.    The  defendant 
testified  in  his  own  behalf.    The  situation  presents  a  lonely 
picture.    The  defendant  is  a  man  of  standing  in  his  com- 
munity.    He  may  have  been  quite  unconscious  of  his  own 
temperamental  faults  in  his  home.    He  may  not  have  fully 
appreciated  the  cruelty  involved  in  his  attitude  and  con- 
duct.   He  appears  now  to  be  desirous  of  a  reconciliation. 
There  was  a  reconciliation  once,  following  a  previous  sq)a- 
ration.     The  present  separation  began   more  than  three 
years  before  the  beginning  of  this  suit.    During  that  period 
of  time,  they  have  not  shared  each  other's  rooms  though 
they  lived  under  the  same  roof.     The  only  wooing  which 
the  defendant  has  attempted  has  been  by  the  epithets  abo^e 
quoted.    We  find  in  the  record  no  effort  on  his  part  to  win 
her  affection  or  her  forgiveness,  or  to  draw  the  iron  from 
her  soul.    Upon  a  careful  consideration  of  the  full  record, 
we  reach  the  conclusion  that  we  would  not  be  justified  in 
interfering  with  the  finding  of  the  district  court  as  to  the 
ground  of  the  divorce. 

We  reach  the  conclusion,  also,  that  there  ought  to  be  a 
modification  of  the  decree  as  to  alimony.    The  plaintiff  was 

awarded     the    home,    which    is    held    Id 
2.  diyobcb:  her  own  name,  and  which  is  worth  from 

aUowance  for  ' 

aduu  chii-  f  3,000  to  $4,000.    She  was  also  awarded  all 

the  household  goods  and  furniture.  She  has 
also  in  her  own  name  other  real  estate  of  the  value  of 
about  ?3,000.  She  has  a  natural  expectancy  of  present  gen- 
erosity and  future  inheritance  through  her  father.  The 
decree  provides  that  the  defendant  shall  pay,  in  addition 
to  the  costs  of  the  case,  the  sum  of  f25  a  month  for  the 
support  of  the  son  Bob,  until  he  becomes  21  years  of  age. 
The  entire  property  left  to  the  defendant  consists  of  two 
or  three  equities  in  real  estate,  of  a  total  value  not  exceed- 
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ing  12,000.  The  defendant  is  past  60  years  old ;  he  is  under 
some  physical  disability;  his  earning  capacity  is  small.  We 
are  constrained  to  the  view  that  the  payment  of  $25  a  month 
for  the  support  of  Bob  should  continue  only  until  he  shall 
arrive  at  the  age  of  18  years.  This  modification  may  well 
be  deemed  in  the  interest  of  Bob  himself.  We  can  hardly 
conceive  of  an  18-year-oId  boy  of  spirit  who  would  be  willing 
to  continue  to  receive  for  himself  the  fruit  of  the  daily  labor 
of  an  aged  father  or  mother,  even  though  the  one  be  under 
condemnation  as  to  his  domestic  obligations.  Bob's  needs 
are  not  wholly  financial.  He  has  the  common  need  of  all 
young  men  that  he  be  industriously  instrumental  in  his  own 
support.  He  spent  one  bad  night  with  an  automobile  not 
his  own.  This  cost  his  mother  $50,  and  became  one  of  the 
contentions  between  husband  and  wife.  A  day  of  hard 
work  makes  a  good  preventive  to  a  night's  wild  ride.  The 
decree  as  to  alimony  will  be  modified  to  this  extent.  The 
plaintifif  appellee  will  pay  her  own  cost  of  printing  in  this 
court.  In  all  other  respects,  the  decree  will  be  affirmed. — 
Modified  and  affirmed. 

Preston;  C.  J.,  Ladd,  Weaver,  Gaynor,  and  Stevens, 
JJ.,  concur. 

Salinger,  J.  (dissenting). — I,  The  parties  were  mar- 
ried in  1886,  and  have  lived  together  until  the  fall  of  1911, 
Consideration  should  be  limited  to  the  issues  joined.  The 
petition  alleges  that,  during  the  period  of  most  of  the  mar- 
ried life  of  the  parties,  the  defendant  has  pursued  a  sys- 
tematic course  of  cruel  and  inhuman  treatment  toward 
plaintiff,  an^  that  such  course  of  misconduct  is  on  the 
increase.    The  specifications  are : 

(a)  He  has  refused  the  plaintiff  permission  to  visit 
the  home  of  her  father. 

(b)  He  has  continually  talked  to  plaintiff  about  her 
father  in  a  disrespectful  manner,  and  has  made  every  effort 
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to  instill  into  the  two  children  of  the  parties  a  hatred  for 
the  father  of  the  plaintiff. 

(c)  Defendant  has  tried  to  instill  into  said  children  a 
dislike  for  the  plaintiff.    Of  this  there  is  no  evidence. 

(d )  Defendant  has  told  plaintiff  rejeatedly  she  was  not 
a  honsekee])er  (of  this  there  is  no  evidence)  ;  tliat  she  did 
not  know  how  to  raise  her  children ;  that  she  didn^t  know 
anything?  (of  these  there  is  no  evidence)  ;  and  for  years  and 
repeatedly  has  called  her  a  "wooden-headed  ass." 

(e)  Defendant  has  stayed  in  the  house  for  weeks  at  a 
time  without  s])eakinj?  to  plaintiff. 

(f )  Defendant  has  frequently  told  plaintiff  to  leave. 
{^)    Since  the  fall  of  1911,  though  the  parties  have  lived 

in  the  same  house,  they  have  not  lived  together  as  husband 
and  wife. 

(h)  Plaintiff  alleges  that,  during  their  married  life, 
she  has  done  "her  very  best  to  comply  with  her  marriage 
vows.*' 

We  have  recognized  a  tendency  "to  color"  in  divorce 
suits.  Poolvjf  V.  PooJey,  178  Iowa  10.  There  is  very  much 
of  such  color  present  hei*e,  and  this  fact  sliould  be  con- 
sidered on  the  credibility  of  the  witnesses  for  the  plaintiff. 
Their  attitude  is  made  clear  by  one  particular  attempt  to 
"bolster  up"  with  a  thing  which,  for  some  reason,  was 
wholly  overlooked  in  framing  the  petition, — an  attempt 
which  is  one  of  many  that  indicate  a  desire  to  drag  in  any 
and  all  things  that  might  blacken  the  father, — an  attempt 
which  not  only  bears  upon  credibility,  but,  as  well,  on  the 
allegation  of  plaintiff  that  she  "has  always  done  her  very 
best  to  comply  with  her  marriage  vows."  The  petition 
makes  no  mention  of  the  use  of  intoxicating  liquors  by 
defendant.  During  the  long  time  that  plaintiff  was  on  the 
stand  in  support  of  her  main  case,  no  use  of  liquor  was 
mentioned  by  her.  In  the  further  progress  of  .the  trial,  the 
two  boys  became  witnesses  for  her,  and  they  injected  a 
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statement  about  the  father's  keeping  liquor  in  a  fishing 
camp,  to  which  he  at  times  took  the  boys  and  his  wife; 
that  he  used  too  much  liquor;  and,  in  effect,  that,  at  least 
on  one  occasion,  he  catne  home  from  the  camp  drunk.  The 
mother  was  recalled,  and  she  emphasizes  all  this,  and  adds 
a  detailed  description  of  offensive  vomiting,  on  one  occasion 
when  the  husband  returned  from  the  camp.  Neighbors  of 
unimpeached  standing,  including  one  of  the  judges  of  the 
district  court,  who  have  known  the  defendant  intimately  for 
a  lifetime,  unite  in. saying  that  he  never  drank  to  excess. 
The  husband  says  he  never  came  home  drunk,  and  explains 
the  occasion  of  the  vomiting  by  saying  that  something  that 
he  had  eaten  at  the  camp  poisoned  him.  In  this  he  was 
fully  corroborated  by  the  physician  who  was  called  in  on 
the  occasion,  and  who  said  that  the  man  was  sick  from  food 
poisoning,  and  not  from  the  use  of  liquor.  To  round  it  all 
out,  it  appears  that,  in  the  past,  the  plaintiff  has  joined 
the  defendant  in  his  moderate  use  of  liquor.  In  the  same 
case  is  voluminous  testimony  to  the  effect  that  the  defend- 
ant made  objections  when  plaintiff  proposed  to  improve  her 
homestead.  Not  only  is  there  no  such  item  in  the  petition, 
but  the  plaintiff  finally  admits  that,  though  objection  was 
made,  the  husband  spent  much  time  and  his  own  money 
in  making  improvements  upon  the  homestead.  Nor  is  this 
all  the  "lug  in,"  The  awful  fact  was  testified  to  that  the 
father  did  not  go  beyond  socks  and  handkerchiefs  in  making 
Christmas  pi*esents  to  the  children.  The  unnatural  father 
differed  from  the  mother  on  whether  one  of  the  boys  should 
have  a  new  suit  or  wear  an  older  one  for  a  while.  I  rejoice 
that  this  villainy  was  atoned  for;  for  the  cruel  and  tyran- 
nical husband  ran  true  to  form  (as  will  appear  later),  and 
"compromised''  by  buying  the  new  suit.  The  petition  gavef 
careful  attention  to  just  what  epithets  were  part  of  the 
chain  of  life-endangering  cruelty.  It  is  content  with  less 
than  calling  plaintiff  a  liar.     If  such  an  epithet  had  been 
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seriously  used,  it  is  almost  incredible  that  the  petition 
would  have  made  an  enumeration  of  less  than  liar  and 
omitted  liar.  But  we  have  testimony  of  a  long  quarrel  over 
cutting  off  a  piece  from  a  "lariat  rope ;''  and  that,  in  course 
of  it,  and  to  support  the  contention  that  it  was  a  hammock, 
and  not  a  lariat  rope  that  had  been  cut,  or  to  rebut  that 
contention,  defendant  said  she  had  lied.  This  is  said  here 
to  show  the  "color."  But  it  is  not  amiss  to  add  that  the 
husband  says  he  used  no  such  epithet,  and  but  met  her  state- 
ment of  what  she  had  done  with  a  statement  that  she  had 
not 

With  this  "color"  in  mind,  I  address  myself  to  the  evi- 
dence in  support  of  what  is  charged,  and  to  whether  what 
is  proved  makes  a  case  of  statute  cruelty,  and  has  en- 
dangered the  life  of  the  plaintiff. 

II.  There  is  no  proof  of  the  charge  that  defendant  has 
tried  to  instill  in  these  children  a  dislike  for  plaintiff. 

Is  it  shown  by  a  preponderance  that  defendant  has 
refused  plaintiff  permission  to  visit  the  home  of  her  father? 

Much  is  made  of  the  claim, — at  least  this  is  true  on 
paper, — of  a  refusal  to  let  the  plaintiff  visit  at  the  home  of 
her  father.  According  to  plaintiff,  following  a  former  sep- 
aration, three  or  four  or  five  years  ago,  she  and  her  hus- 
band made  up,  without  advance  knowledge  on  part  of  her 
father  and  her  stepmother;  but  the  parents  accepted  the 
reconciliation,  and,  as  soon  as  they  learned  about  it,  they 
wanted  them  to  come  there,  and  asked  plaintiff  if  her  huii- 
band  would  come  home  now,  and  they  could  all  be  a  family 
together.  This  does  not  seem  to  involve  any  question  of 
visiting,  but  a  proposal  to  hav^  the  Pennington  family  make 
its  home  at  the  Perry  house.  It  seems  that  the  husband 
said  that  this  would  be  hard,  "but  it  would  come  to  that, 
too."  She  concedes  that,  the  first  year  or  two  after  marriage, 
they  had  visiting  and  cordial  relations  with  her  father's 
family ;  that  the  husband  just  seemed  to  get  mad  and  stop, 
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because  he  wouldn't  go  there,  and  he  didn't;  and  that  he 
said  to  her,  "I  wouldn't  think  you  would  want  to  go  to  that 
house,  after  the  way  they  have  treated  you  and  me.  What 
are  you  going  there  for?  You  are  my  wife;"  and  she  under- 
stood that  ^'he  was  attempting  to  restrain  me  from  going 
there" — which  is  certainly  a  rather  broad  deduction  from 
what  was  said. 

I  can  find  no  other  evidence  that  plaintiff  was  pro- 
hibited or  restrained  from  visiting  the  home  of  her  father. 
And  defendant  testifies  that,  whUe  they  had  differed 
"about  the  subject"  of  her  going  to  the  Perry  home,  th^ 
had  talked  about  it  very  little ;  that,  at  one  time,  he  said  to 
her,  "Why  do  you  go  there,  if  they  treat  you  like  you  tell 
me  they  do?"  And  she  said  it  was  her  father's  home,  and 
she  would  go  there.  He  concludes  with  the  statement  that 
he  never  in  his  life  forbade  her  going  there. 

The  rest  of  it  is  not  an  attempt  to  restrain  the  plain- 
tiff, but  is,  if  anything, — what  is  not  complained  of  in  the 
petition, — an  attempt  to  restrain  the  young  children  from 
>  going  there.  It  begins  with  an  alleged  objection  to  having 
a  baby  taken  there.  Next  comes  an  inquiry  by  defendant 
whether  the  mother  knew  where  Will  was,  at  a  time  when 
he  was  still  a  small  boy,  to  which  he  added,  "Did  you  know 
that  he  was  there?  I  can't  stay  away  from  the  bank  and 
watch  them.  I  have  to  be  up  at  the  bank,  and  it  is  your 
business  to  keep  them  away  from  there."  Further,  that, 
until  the  boys  got  big  enough  to  run  around  on  their  own 
account,  he  continued  to  object  to  their  going  over  there. 
True  to  form,  however,  the  children  went  there  frequently, 
though  it  is  claimed  the  father  forbade  it,  conceded  that 
their  going  was  not  concealed,  and  that  both  Robert  and 
his  mother  have  been  at  the  Perry  house  frequently. 

It  appears  further  that  the  father-in-law  and  grand- 
father was  almost  as  frequent  a  visitor  at  the  Pennington 
home  as  Pennington  was  at  the  Perry  home:  that  is  to  say, 
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that  Perry  didn't  visit  the  Pennington  home  at  all,  in  re- 
cent years. 

2a 

Is  it  so  proved  that  defendant  has  continually  talked 
to  plaintiff  about  her  father  in  a  disrespectful  manner,  and 
that  he  has  made  every  effort  to  instill  hatred  for  the  grand- 
father in  the  minds  of  the  children? 

Plaintiff  says  he  told  her  what  a  Mr.  Stubbs  had  given 
to  his  daughter  when  she  married,  and  he  kept  referring  to 
it,  and  he  thought  the  conduct  of  her  father  was  awfully 
cheap,  because  he  had  given  her  nothing  but  a  little  Bible. 
She  remembers  his  mentioning  this  on  two  occasions;  but 
she  adds,  ^'At  no  time  has  he  said  anything  to  me  as  to  my 
father's  character  or  integrity,  or  anything  outside  from 
what  I  have  spoken  of."  This,  however,  does  not  prevent 
her  from  saying  that  she  heard  defendant  mention  her 
father  had  been  guilty  of  fraud  or  skullduggery  of  some 
kind,  in  connection  with  the  opera  house;  that  he  talked 
a  good  deal  about  it,  and  claimed  her  father  had  defrauded 
him  out  of  some  scenery  in  the  old  opera  house,  which  after- 
wards burned.  It  was  when  the  boys  or  plaintiff  would  do 
anything  that  displeased  defendant  that  he  would  say  they 
couldn't  help  it:  and  he  would  tell  the  children,  in  her  pres- 
ence, that  the  Perry  blood  was  dishwater;  that  they  could- 
n't help  it;  it  was  the  Peny  in  them.  But  the  son  Robert 
says  that  he  will  not  say  that  it  was  frequently  said. 

When  the  mother  wanted  a  suit  bought  for  the  son 
the  father  thought  it  should  wait,  though  he  finally  bought 
the  suit  and  paid  for  it.  It  is  charged  he  tried  to  dissuade 
the  boy  from  having  the  suit,  because,  if  his  mother  bought 
it,  it  would  be  taking  blood  money,  because  it  was  money 
coming  from  the  boy's  grandfather. 

According  to  plaintiff,  her  husband  told  her  that,  the 
way  her  father  had  acted,  he  didn't  think  it  was  right  to 
have  her  father's  picture  in  the  library  and  on  a  bookcase. 
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It  seems,  too,  that  the  picture  was  found,  turned  down  or 
thrown  behind  the  bookcase,  "or  there  was  a  deck  of  cards 
on  it  nearly  every  day."  Finally,  the  picture  disappeared, 
and  she  got  another,  and  it  was  put  down  behind  the  book- 
case a  number  of  times,  and  it  disappeared  in  the  course  of 
two  weeks  more.  It  is  left  somewhat  an  open  question 
whether  the  husband  was  responsible  for  the  disappearance. 

From  the  standjmint  of  the  defendant,  there  was  some 
justification  for  his  alleged  attitude  towards  his  father-in- 
law.  He  seems  to  have  felt  that  one  exchange  proposed  by 
the  father  would,  to  say  the  least,  not  be  advantageous  to 
plaintiff.  What  he  said  in  disparagement  of  the  father 
seems  to  have  amounted  to  no  more  than  an  impeachment 
of  the  merits  of  the  trade  proposed  by  the  father ;  that,  at 
one  time,  when  the  father  proposed  to  convey  a  lot  to  plain- 
tiff and  to  treat  it  as  an  advance,  at  the  rate  of  ?100  a  foot, 
the  husband  said  she  j^hould  not  be  charged  that  much  for 
the  lot,  and  that,  instead  of  f  1,600,  the  father  should  make 
it  11,200. 

The  defendant  insists  that,  while  his  wife  was  in  her 
first  confinement,  he  found  her  crying;  that,  on  inquiry, 
she  informed  him  she  had  been  insulted  in  her  father's 
house,  by  intimations  that  the  defendant  had  delayed 
marriage  longer  than  he  should  have  done.  Plaintiff  con- 
cedes that  the  child  bom  in  her  father's  house  was  a  pre- 
mature birth.  She  denies  that,  while  in  bed  with  her  first 
confinement,  he  found  her  crying,  and  that,  on  inquiry  as  to 
what  was  the  matter  with  her,  she  told  him  she  had  been 
insulted  in  her  father's  house.  She  denies  other  of  the  de- 
tails narrated  by  tlie  husband,  but  not  all  of  them. 

Defendant  shows,  quite  in  detail,  what  is  not  a  wholly 
unreasonable  justification  for  the  belief  that  the  father-in- 
law  had,  to  say  the  least,  not  treated  him  very  kindly  in  a 
business  deal  connected  with  an  interest  in  the  local  opera 
house. 
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While  it  is  not  material  what  the  father  told  the  clul- 
dren  about  their  grandfather,  where  it  does  not  appear  that 
the  mother  knew  of  it,  it  does  appear  that  he  claimed  to 
his  son  that  the  grandfather  had  beaten  the  grandmother 
out  of  money,  and  how  the  grandfather  had  tried  to  beat 
defendant  by  pushing  him  out  of  the  bank ;  that  the  Perry 
family  had  mistreated  defendant,  and  were  bom  enemies  of 
Pennington's;  that  the  grandfather  hadn't  treated  the 
plaintiff  as  well  as  he  should.  It  seems  that,  at  one  time, 
the  plaintiff  was  of  the  opinion  that  her  father  had  not 
given  her  what;  he  should,  in  his  circumstances,  and  that 
defendant  joined  in  this  view.  Plaintiff  merely  'T)elieveB" 
that  she  never  told  her  husband  "of  a  particular  way  or 
manner  in  which  I  thought  my  father  had  mistreated  me," 
and  that  she  did  not  tell  him,  ^'on  many  occasions,"  that  her 
father  had  not  ti*eated  her  justly  with  reference  to  her 
mother's  estate. 

2.b 

Is  it  so  proved  that  defendant  has  told  plaintiff  repeat- 
edly that  she  was  no  housekeeper,  and  that  she  did  not 
know  how  to  raise  her  children,  and  that  she  didn't  know 
anything,  and  that,  for  years,  he  has  repeatedly  called  her 
a  "wooden-headed  ass?" 

The  ])laintiff  testifies  that  "the  only  epithet  lie  ever  ap- 
plied to  me  was  *0h,  you  poor  ass ;'  this  is  what  he  generally 
called  me,  if  I  didn't  do  things  right — *0h,  you  poor  wooden- 
headed  ass.' "  She  says  it  was  his  common  way  of  speak- 
ing to  her,  when  he  was  angry  and  wished  to  depreciate 
her,  and  that  it  got  so  it  really  didn't  make  any  impression 
on  her,  though  it  did  at  first.  Robert  says  he  has  heard  the 
father  call  the  mother  a  "wooden-headed  ass,"  and  believes 
that  is  all  he  can  recollect  at  the  present  time,  and  that  this 
was  done  when  the  father  was  an^y.  It  will  l>e  noted  this 
is  no  statement  as  to  frequency.  To  the  like  effect  is  the 
testimony  of  the  son  Will.    The  defendant  says  that  the  ex- 
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pression  was  quite  a  usual  one  with  him.  Definitely,  it  was 
used  but  once.  The  plaintiff  had  proposed  to  settle  up  the 
wrongful  taking  of  an  automobile  by  one  of  the  boys  at 
some  extravagant  figure,  and  defendant  said,  in  connection 
with  trying  to  persuade  her  that  the  matter  could  be  ad- 
justed without  such  extortion  for  merely  avoiding  a  fright- 
ening of  the  son,  that,  when  she  said  she  was  going  to  pay 
it,  he  told  her  she  would  be  a  "wooden-headed  ass*'  if  she 
did  so. 

2.C 

Is  it  so  proved  that  defendant  has  stayed  in  the  house 
for  weeks  at  a  time  without  speaking  to  plaintiff?  It  seems 
— ^although  the  record  shows  variances — ^that  plaintiff  be- 
lieves the  husband  would  get  angry  if  she  suggested  any- 
thing in  variance  with  him  (how  much  his  differing  from 
her  amounted  to  is  elsewhere  dealt  with) ;  but  even  then  "he 
wouldn't  say  so  much,  but  he  would  get  mad,  and  wouldn't 
speak  to  me."  After  this  had  continued  for  a  long  time, 
she  would  ask  him  what  she  had  done, — ^what  the  matter 
was  that  they  couldn't  understand  each  other?  and  he 
would  say  everything  would  be  all  right  if  she  would  just 
behave  herself,  although  he  didn't  tell  her  what  was  the 
matter;  and  days  and  weeks  have  gone  on  "when  he  would- 
n't speak,  any  more  than  answer,  if  I  would  ask  a  very  im- 
portant question."  .  Sometimes  he  would  come  home  and 
find  her  crying.  It  is  not  stated  for  what.  He  would  then 
ask  her  what  in  the  world  was  the  matter  with  her;  and, 
though  she  complains  that  he  did  not  speak,  she  also  asserts 
that,  when  he  found  her  crying,  he  should  have  said  nothing 
to  her;  would  walk  through  the  house  and  wouldn't  talk 
to  her, — that  is,  he  was  mad,  and  wouldn't  answer:  this 
was  mostly  some  ten  years  ago.  Even  then,  he  would  speak 
to  the  extent  of  saying  he  thought  it  best  for  her  to  take 
some  little  trips;    and  she  went,  because  she  had  a  pas«. 

Vol.  184  Ta.-~64 
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That  would  end  it  for  quite  a  while,  and  when  she  returned, 
he  would  be  in  better  humor,  until  the  next  time. 

Sometimes  the  not  speaking  consisted  of  going  through 
the  house  "in  a  very  boisterous  manner, — or  not  boisterous, 
but  he  was  tense.  He  was  just  simply  tense,  and  very 
cold.''  He  sent  her  and  the  children  on  a  trip  to  Cali- 
fornia, and  furnished  the  larger  part  of  the  cost.  Thus 
culminated  one  period  of  his  failing  to  speak  to  her.  In 
this  instance,  this  failure  continued  for  some  months  be- 
fore the  tri[)  was  taken,  and  consisted  in  his  answering  her 
"when  I  would  a^k  him  the  necessary  questions."  Being 
asked  if  he  spoke  at  this  tifne  about  as  much  as  she  did, 
she  answered,  *^When  T  would  ask  him  a  question, — ^yes." 

In  recent  years,  this  has  not  been  very  serious,  because, 
"since  then,  I  have  come  out  from  under  his  influence  some, 
— he  hasn't  dominated  me." 

2-d 

Is  it  so  proved  that  defendant  has,  for  a  considerable 
period,  wrongfully  refused  to  cohabit  with  plaintiff? 

Plaintiff  says  it  was  about  three  years  ago  that  he 
ceased  coming  to  her  room ;  that  his  not  coming  was  at  the 
instigation  or  request  of  neither;  that  it  began  after  the 
children  were  born.  He  said  he  could  not  sleep,  with  cliil 
dren  in  there.  "And  once  in  a  while  he  would  come  back: 
but  after  Will  was  bom,  he  said  he  could  not  sleep,  with 
children  in  there.  But  there  was  no  rupture  of  any  family 
relations  on  that  account.  He  always  preferred  to  have  his 
own  bed  to  himself."  She  adds,  quite  frankly:  "It  was  in- 
difference between  us  that  we  could  not.  We  could  not  be 
in  contact  with  each  other  to  talk,  hardly.  We  did  not  care 
to  go  out  together  or  anything,  for  the  last  few  years;"  and 
that  "I  never  requested  that  he  renew^  the  family  relations, 
and  he  did  not  request  it  of  me."    His  version  is : 

"Sometimes  she  would  say  she  was  sick.  Whenever  I 
would  go  to  her  room,  she  wouldn't  go.    If  I  would  go  to 
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her  room,  she  would  be  sick;  but  finally  she  put  the  chair 
against  the  door,  and  I  never  went  back  again.  If  I  would 
go  to  bed,  she  wouldn't  go  to  bed." 

2-e 

The  claim  that  he  ordered  her  to  leave  is  scarcely 
worthy  of  serious  consideration.  It  seems  to  consist  mainly 
of  remarks  that  she  would  have  to  leave,  if  she  would  not 
do  something  he  wanted, — which  finally  ended  in  the  hus- 
band's furnishing  the  means  to  take  trips  abroad,  as  to  one 
of  which  she  says  that,  when  she  returned,  they  were  happy.' 
Another  sample  is  that  he  told  her  she  couldn^t  live  with 
him  unless  she  let  him  take  away  a  box  (presumably,  filled 
with  money).  At  any  rate,  he  said  this  to  get  money  that 
he  expended  on  remodeling  her  house. 

The  whole  claim  on  this  point  is  an  uttedy  strained 
one. 

2-f 

According  to  plaintiff,  he  has  been  "mad,"  when  she 
went  to  say  good-by  to  him;  that  he  would  be  mad  about 
everything,  and  she  wouldn't  know  what  about ;  that  he  was 
just  mad  all  the  time.  She  qualified  by  saying  that  this 
was  not  true  all  the  time,  but  only  by  spells,  and  that  h^ 
principally  got  mad  if  she  cried.  The  record  does  not  dis- 
close why  she  cried.  Finally,  she  says  she  doesn't  know 
whether  she  ever  got  mad,  herself,  or  not,  but  not  at  the 
particular  times  when  he  would  get  mad;  and  she  closes 
this  part  of  the  affair  by  saying  that,  of  course,  she  has  been 
angry, — "anyone  does." 

2-g 

He  didn't  want  to  return  from  Kansas  to  Iowa,  be- 
cause he  was  prosperous  in  Kansas;  but  he  did  come,  be- 
cause his  father-in-law  and  his  wife  urged  him  to. 

According  to  the  plaintiff,  she  had  considerable  con- 
troversy with  her  husband  at  the  time  she  sent  the  son  Will 
to  Simpson  College,  and  the  husband  was  very  bitter  against 
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it.  The  outcome  was  the  usual  one  in  contests  between  this 
tyrannical  and  dominant  husband  and  his  subdued  and 
mistreated  wife, — the  son  went  to  Simpson.  He  went  to  the 
college  "1  had  selected,"  although  the  husband  said  "Will 
couldn't  go  to  the  college."  Being  asked  whether  she  had 
her  way  about  where  he  should  go  to  college,  and  that  he 
should  go,  she  answered,  "I  certainly  did," — and  this,  though 
defendant  had  a  leaning  toward  Iowa  Wesleyan  University, 
whose  supporter  his  father  was,  and  in  which  the  father 
used  to  have  a  scholarship;  and  though  Mount  Pleasant, 
where  that  school  is  located,  was  the  home  of  his .  (defend- 
ant's) parents  and  his  friends.  He  learned  that  the  boy 
was  going  there  when  he  came  home  one  night  and  found 
a  new  trunk,  and  on  inquiry,  was  told  that  Will  was  going 
to  college,  and  where. 

The  parents   of  plaintiff  were  communicants  in  tiie 
EpiscopaliaQ    church,    and    she,    herself,    was    bom   and 
baptized  in  that  church.    But  the  parents  of  the  father  were 
Methodists,  and,  even  if  plaintiff  does  not  know  whether 
her  husband  is  one,  that  does  not  change  his  testimony 
that  his  people  were  Methodists,  and,  in  a  way,  that,  as 
long  as  he  stayed  at  home,  he  was  bom  and  raised  a  Metho- 
dist.   He  was  of  opinion  that  most,  if  not  all,  of  his  enemies 
were  in  the  Episcopalian  church  fold,  snA  he  liked  neither 
the  people  in  that  fold  nor  its  ministers.    All  of  it  makes 
it  natural  enough  that  either  had  a  desire  as  to  where  the 
children  should  affiliate.    Now,  according  to  plaintiff,  her 
husband  said  that  neither  boy  could  be  baptized  or  con- 
firmed in  her  church ;  she  proceeded  to  call  in  a  lawyer,  on 
the  claim  that  the  husband  had  promised  that  he  would  not 
interfere  with  her  plans  for  the  church  affiliation  of  the 
children;    and  the  husband  rebelliously  responded  that  he 
didn't  care  if  she  called  forty  "Mabrys."    Her  church  won; 
and  when  he  returned  from  the  ceremonial,  she  laughed  at 
him,  and  smiled,  and  said,  'Who  got  the  worst  of  it?"    Take 
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any  view  of  the  testimony,  and  it  casta  a  bright  light  on  the 
weakness  and  crushing  of  the  wife,  and  the  tyranny  and 
dominance  of  the  husband. 

III.  The  most  claimed  in  pleading  for  injury  to  health 
is  that  the  treatment  complained  of  has  shattered  the  ner- 
vous system  of  plaintiff,  arid  that  she  is  in  almost  a  nervous 
collapse — without  claim  that  it  was  due  to  such  treatment ; 
that  the  treatment  has  affected  her  health  greatly,  has  brok- 
en her  in  healtl),  and  caused  several  serious  spells  of  sick- 
ness. In  the  main,  all  testimony  as  to  suffering,  condition  of 
health,  and  the  like,  does  not  undertake  to  say  what  caused 
that  which  is  detailed.  Plaintiff  says  her  nervous  condi- 
tion appears  to  become  worse,  from  time  to  time,  but  does 
not  say  what  caused  that;  she  says  she  can't  remember  in 
what  years  her  nervous  condition  was  worst.  Some  wit- 
nesses speak  to  finding  plaintiff  nervous,  but  not  to  what 
caused  it.  There  was  testimony  as  to  chills  and  pneumonia ; 
but,  of  course,  it  is  not  claimed  that  any  act  or  omission 
of  the  defendant  caused  these.  Sometime  within  10  or  15 
years  ago,  plaintiff  called  in  a  doctor,  for  becoming 
"prostrated"  because  her  husband  '*was  trying  to  get  that 
money  away."  This  money  she  says*  he  eventually  used  in 
remodeling  her  house. 

Plaintiff  testified,  over  objection,  that  the  conduct  of 
the  defendant  had  the  effect  of  greatly  worrying  her,  but 
makes  no  attempt  to  show  that  such  worry  had  any  ten- 
dency to  endanger  her  life;  and  it  appears  that,  while  this 
worry,  whatever  it  was,  has  been  going  on  for  25  years,  it 
has  not  had  the  effect  of  producing  any  gray  hairs.  She 
has  times  when  sleep  is  broken  from  nervousness,  and  when 
she  doesn't  eat  or  sleep  well.  But  there  is  no  evidence  as  to 
what  caused  this,  nor  as  to  what  its  effect  was. 

Some  attempts  to  state  the  cause  of  health  conditions 
are  manifestly  incompetent  conclusions,  and  were  duly  ob- 
jected to.    One  of  them  was  an  attempt  by  a  witness  to 
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state  a  version  of  affairs  given  her  by  plaintiff,  and  a  state- 
ment that  the  witness  understood  the  conduct  of  the  hus- 
band had  been  injurious  to  the  health  of  the  wife.  One 
piece  of  testimony  as  to  the  effect  of  the  alleged  treatment 
is  a  conclusion  and  opinion  dealing  with  the  future,  and 
consists  of  a  statement  that  plaintiff  does  not  think — in 
fact,  she  knows  that  she  and  her  husband  can  never  live 
amicably  together  again ;  that  she  could  have  no  sense  of 
security  or  comfort  as  his  wife;  and  that  she  fears,  if  they 
lived  together  as  husband  and  wife,  that  it  would  result 
« in  a  complete  breakdown  of  her  health. 

True,  she  makes  the  general  statement  that  the  con- 
^duct  of  defendant  has  had  the  effect  of  rendering  her  ner- 
vous, and  has  resulted  in  her  pi*ostration  at  different  times. 
But  she  called  in  no  doctors  in  several  years.  Finally, 
plaintiff  modifies  matters  by  saying  that  she  is  not  in  a  total 
nervous  collapse — "not  especially  a  total  collapse  of  any 
importance ;"  but  that,  the  afternoon  on  which  she  was  tes- 
tifying, she  was  very  much  worn  out;  and  that  in  recent 
years  the  nervous  trouble  has  moderjited,  because  she  has 
been  more  free  from  domination  and  tyranny :  and  the  boy 
Will  says  his  mother,  has  been  nervous  ever  since  he  has 
been  large  enough  to  notice  such  things ;  but  that  she 
seemed  to  be  fairly  well,  before  he  left  for  school  recently; 
that,  the  two  times  he  was  home  this  fall,  she  seemed  to  be 
feeling  pretty  good,  and  seemed  more  contented,  after  this 
divorce  suit  was  commenced. 

She  confesses  the  calling  her  a  "wooden-headed  ass" 
finally  had  no  effect  whatever  on  her.  She  concedes  that 
for  a  year  or  two,  no  reference  has  been  made  to  the  failure 
of  her  father  to  make  her  presents. 

She  was  asked  whether  she  meant  to  assert  that  her 
health  had  been  so  impaired  as  to  endanger  her  life,  and 
answered :  "If  I  did  anything  in  the  way  of  activities  out- 
side the  home:    I  can  do  things  in  the  home,  but  I  can't 
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go  beyond  iny  strength."  Then,  on  a  repetition  of  the  ques- 
tion, she  answered :  "Well,  I  don't  know  whether  it  would 
endanger  my  life  or  not." 

3-a 
Witnesses  who  have  known  the  defendant  for  a  life- 
time, and  intimately,  say  that  his  disposition  was  kindly, 
and  that  he  was  easy  to  get  along  with.  They  never  heard 
him  address  his  wife  ini])roperly.  They  saw  nothing  nn- 
seendy  in  his  conduct.  They  saw  nothing  out  of  the  way; 
everything  looked  pleasant  to  them.  He  seemed  always 
very  solicitous  for  the  welfare  and  condition  of  his  wife. 
She  says: 

"There  never  was  any  violence  applitnl.  He  never 
struck  me.  He  never  made  any  threats  of  violence.  He 
never  made  auv  threats,  anv  more  than  that  I  couldn't  live 
with  him  if  I  didn't  do  certain  things." 

I  concede  there  are  cases  which,  rightly  enough,  hold 
that  cruel  and  inhuman  treatment  does  not  necessarily  in- 
volve a  finding  of  physical  violence.     But  the  slightest  ex- 
amination of  them  shows  how  inapplicable  they  are  here. 
i^hook  V.  Shook,  114  Iowa  592,  is  tyjucal.    It  is  therein  held 
as  just  stated ;  but  it  was  in   a  case  where  the  husband 
habitually  nagged  the  wife,  accused  her  of  unchastity  and 
criminal  conduct,  cursed  her,  and  made  her  the  victim  of 
countless  petty  criticisms,  both  in  private  and  in  the  pres- 
ence of  others.     J  concede,  too,  that,  in  a  measure,  each 
divorce  suit  must  be  decided  on  its  own  facts.     None  the 
less,    the   right    to    grant   a    divorce    comes   from    the   leg- 
islature;  and,   though   the  facts   in  the  cases  may  differ, 
the    standard    must    still    be,    whether    the    conduct    may, 
in  reason,  be  said  to  endanger  life.     It  would  fill  a  volume 
of  our  reports  to  note  the  cases,  but  it  is  worse  than  un 
necessary  to  note  them.     While  that  is  so,  one  who  has 
read    many  of   them   can   enable  himself   to   say   that   the 
case    law    will    not    sustain    the    granting    of    a    decree, 
because  it  has  often   been  decided  that  such  decree  was 
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unwarranted  where  the  facts,  though  differing  in  whole 
or  in  part  from  the  facts  in  the  case  under  consideration, 
clearly  were  more  of  a  justification  for  divorce  than  the 
facts  in  the  case  at  bar.  In  Sylvester  t?.  Sylvester,  109  Iowa 
401,  decree  granting  divorce  was  reversed,  though  defendant 
was  guilty  of  unmanly  and  brutal  conduct,  in  connection 
with  conduct  on  plaintiff's  part  equally  reprehensible.  The 
conduct  in  question  is  many  times  stronger  than  anything 
that  can  be  found  in  the  case  before  us.  I  may  aflSrm  as 
much  for  Blair  v,  Blair,  106  Iowa  269;  Naumann  v.  Jfa^ 
mann^  182  Iowa  420;  Knight  v.  Knight,  31  Iowa  451,  457; 
Wells  V.  Wells,  116  Iowa  59,  at  60;  Coffin  v.  Coffin,  155  Iowa 
574;  Doolittle  v.  Doolittle,  166  Iowa  625;  Layton  v.  Lay- 
ton,  166  Iowa  74 ;  Young  v.  Young,  173  Iowa  424 ;  and  Olson 
V.  Olson,  130  Iowa  353. 

In  Hall  V,  Hall,  162  Iowa  653,  there  was  evidence  that 
the  wife  was  a  nervous  wreck,  and  other  evidence  which,  on 
the  whole,  exhibits  at  least  as  serious  effect  upon  health 
as  is  found  in  this  case;  and  we  reversed,  on  the  ground 
that  the  conduct  had  not  endangered  the  life  of  the  wife. 

In  my  opinion,  no  "legal  cruelty"  is  made  to  appear, 
and  no  effect  that  even  tends  to  endanger  life.  At  best  for 
plaintiff,  it  is  a  case  of  incompatibility.  It  is  all  fairly  well 
summed  up  in  her  statement:  "The  punishment  T  have 
known  has  been  in  the  way  of  bondage.  It  has  not  met  with 
my  expectations ;  what  I  hoped  it  might  be." 


Louise  F.  Rarick,  Appellee,  v.  William  H.  Wombr  et  al., 

Appellants. 

VENDOB  AND  PUBCHASEB:  Belief  from  Executed  and  Execu- 
tory Contracts  Oontrasted.  An  executory  contract  of  sale  will 
more  readily  be  set  aside  on  a  showing  of  Inadequate  conslderar 
tion,  lack  of  business  experience,  and  want  of  knowledge  of 
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values  on  the  part  of  a  vendor,  than  when  the  contract  is  wholly 
executed. 

Appeal  from  Johnson  District  Court. — R.      P.      Howell, 

Judge. 

KOVBMBER  16,  1918. 

Suit  in  equity  to  set  aside  and  declare  void  a  written 
contract  for  the  sale  of  land.  The  trial  court  found  the 
equities  to  be  with  plaintiff,  and  entered  a  decree  as  prayed. 
The  defendants  appeal. — Affirmed. 

Butcher,  Davis  d  Hamhrecht,  for  appellants. 

Stephen  Bradley ^  for  appellee. 

Weaver,  J. — On  the  date  on  the, contract  in  question, 
the  plaintiff  was  the  owner  of  a  farm  of  204  acres  in  John- 
son County,  Iowa.  She  was  72  years  of  age,  a  widow,  and 
lived  in  Iowa  City,  several  miles  from  the  farm.  Her  hus- 
band, who  formerly  owned  the  land>  died  in  1907.  During 
his  lifetime,  he  leased  the  land  to  the  defendant  William  H. 
Womer ;  and  under  successive  leases,  the  latter  continued  to 
occupy  the  property,  as  tenant,  until  the  transaction  now 
in  controversy.  On  October  7,  1916,  a  written  contract  was 
entered  into  between  plaintiff  and  Womer,  by  which  plain- 
tiff undertook  and  agreed  to  sell  and  convey  the  land  to. 
Womer  for  the  agreed  consideration  of  $17,500,  of  which 
sum,  f  1,000  was  to  be  paid  down,  and  the  remainder  in  de- 
ferred installments.  On  November  15,  1916,  this  action  was 
brought  to  cancel  and  set  aside  the  contract,  as  having  been 
obtained  by  fraud  and  undue  advantage.  The  petition  al- 
leges that  plaintiff  was  living  alone,  without  intimate 
friends  or  acquaintances,  and  was  unacquainted  with  the 
market  values  of  land  in  that  vicinity;  and  that  defend- 
ants, knowing  her  condition  and  situation,  took  advantage 
of  her  age,  her  business  inexperience,  and  ignorance  of  the 
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actual  value  of  her  landn,  and  falselv  and  fraudiilentlv 
represented  to  her  that  said  lands  wei-e  of  the  fair  value  of 
117,500,  well  knowing  that,  in  tmth  and  in  fact,  they  were* 
worth  more  than  twice  that  sum,  and  thereby  induced  her 
to  enter  into  the  contract  to  sell  the  land  to  them  for  a 
grossly  inadequate  consideration.  It  is  further  alleged  that 
defendants  were  old  acquaintances  of  the  plaintiff's,  and 
had  occupied  the  land  as  tenants  for  many  years;  that,  at 
the  time  the  contract  was  made,  she  was  a  guest  of  the 
defendants'  in  their  home;  and  that,  acting  upon  the  ad- 
vantage thus  afforded,  they  importuned  her  to  sell  them 
the  land,  and,  being  ignorant  of  the  real  value  of  her  prop- 
erty, and  relying  upon  defendants*  representations  with 
reference  thereto,  having  confidence  in  their  friendship  and 
honesty,  and  having  bo  independent  counsel  or  advice,  she 
yielded  to  their  solicitationis,  and  signed  the  contract,  and 
received  from  defendants  the  sum  of  ?S1,000.  As  a  part  ot 
her  petition,  she  tenders  to  defendants  repayment  of  said 
sum  of  J$1,000,  with  interest  from  the  date  of  the  contract 
and  asks  that  the  agreement  be  rescinded  and  cancelled. 

Answering  the  ])etition,  the  defendants  admit  the  mak- 
ing of  the  contract  and  the  payment  by  them  of  ?1,000,  to 
apply  on  the  agreed  y)rice  of  the  land,  and  deny  all  allega- 
tions of  fraud  and  undue  advantage  on  their  part. 

Trial  was  had  to  the  court,  which  found  for  plaintiflf, 
and  entered  a  decree  granting  her  the  relief  prayed. 

The  general  rules  of  law  and  equity  applicable  to  cases 
of  this  character  are  well  settled,  and  are  not  the  subject  of 
material  dispute  between  counsel.  Recognizing  this  situa- 
tion, the  arguments  with  which  we  have  been  favored  are 
naturally  and  properly  directed,  in  the  main,  to  the  inquiry 
whether  the  facts  shown  are  such  as  call  for  the  remedy  ap- 
j)lied  by  the  court  below. 

It  is  to  be  conceded  that  the  question  is  not  one  en- 
tirely free  from  doubt;  but,  on  careful  examination  of  the 
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record,  we  are  led  to  concur  in  the  conclusion  of  the  trial 
court.     Nothing  is  to  be  gained  by  prolonging  the  opinion 
in  a  purely  fact  case  for  an  extended  statement  of  the  tes- 
timony.   The  result  in  each  case  of  that  character  depends 
so  much  upon  its  own  peculiar  facts  and  circumstances  that 
its  decision  has  little  value  as  a  precedent.    In  outline,  the 
case  made  on  behalf  of  plaintiff  is  substantially  as  follows: 
Soon   after  the  death  ^of  plaintiffs  husband,  the  land   of 
which  he  died  seized  was  sold,  under  order  of  court,  and 
plaintiff  bought  this  farm  at  the  price  of  f  15,000,  or  about 
f75  per  acre.    As  already  stated,  the  defendants  had  been 
tenants  from  a  date  anterior  to  this  purchase,  and   con- 
tinued   in    possession,   under   successive   leases,   until   the 
transaction  in  question.    Plaintiff  had  several  children,  who 
had  reached  maturity  and  gone  out  from  her  home.     She 
lived  alone  in   Towa  Citv,  several  miles  distant  from  the 
land.    There  is  no  evidence  of  any  estrangement  between  the 
mother  and  her  children,  but  she  seems  to  have  preferred 
to  maintain  a  separate  home,  and  asked  and  received  little 
counsel  or  advice  from  her  sons  and  daughter.    A  friendl}' 
intimacy  grew  up  between  plaintiff  and   defendants,   and 
for  years  she  had  been  in  the  habit  of  visiting  them  on  the 
farm,  remaining  several  days  at  a  time.     She  was  known 
and  addressed  by  them  as  "Aunt,"  and  it  is  quite  evident 
that  she  had  much  confidence  in  them.    She  says  that  she 
did  not  know  or  understand  that  the  market  value  of  her 
land  had  largely  increased  after  she  purchased,  and  relied 
upon  the  judgment  and  representations  of  Womer  in  respect 
thereto.     While  not  a  i*ecluse,  in  the  strict  sense  of  that 
term,  the  world  in  which  she  lived  was  a  narrow  one,  and 
she  came  into  intimate  touch  with  few  people.    The  evidence 
does  not  show  her  to  have  been  of  unsound  mind,  nor  so 
incompetent   as   to   require  a  guardian   or  trustee  in   the 
conduct  of  her  everyday  affairs;  but  it  does  appear  that 
she  was  ignorant  of  the  real  value  of  her  property,  and 
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peculiarly  susceptible  to  the  influence  and  advice  of  her 
tenant.  According  to  her  statement,  the  defendants  came  to 
her  place  in  Iowa  City,  and,  upon  their  invitation,  she  went 
to  their  home  on  the  farm,  where  she  remained  several  day%. 
While  there,  she  says,  defendants  pointed  out  to  her  the 
need  of  repairs  or  changes  jp  the  improvements  on  the  land, 
and  she  expressed  her  objection  or  reluctance  to  incur  the 
expense.  Thereafter,  on  the  same  or  following  day,  Womer 
broached  the  subject  of  purchasing  the  land,  and  she  told 
him  she  would  sell,  if  she  could  get  what  the  land  was 
worth;  and,  in  reply  to  his  question  of  what  price  she 
wanted  for  it,  she  told  him,  J125  per  acre ;  but  he  responded 
that  it  was  not  worth  that  price,  and  that  the  land  ought  to 
be  sold  at  a  lump  price,  and  not  by  the  acre.  He  offered 
her  f  17,500;  said  that  it  was  all  the  land  was  worth;  and 
this  she  accepted.  So  far  as  appears,  plaintiff  did  not  ask 
time  to  consult  her  family  or  other  advisers;  and  defend- 
ants, on  their  part,  did  not  suggest  it ;  and,  from  the  time 
of  the  talk  mentioned,  until  the  matter  culminated  in  the 
written  contract,  she  appears  to  have  been  closely  accom- 
panied by  the  defendants,  or  one  of  them,  at  all  times  when 
there  was  any  opportunity  to  see  or  consult  with  others. 

The  testimony  of  defendants,  and  their  version  of  the 
circumstances  leading  up  to  the  contract,  are  stated  by 
their  counsel,  in  argument,  as  follows : 

"As  had  been  the  custom  for  many  years,  Mr.  Womer 
came  up  the  following  week  on  Tuesday,  and  took  her  down 
to  the  farm.  She  stayed  with  defendants  until  Friday  morn- 
ing, during  which  time  nothing  was  said  about  buying  or 
selling  the  farm,  at  which  time  defendant  suggested  that 
they  go  out  and  look  the  place  over,  which  they  did,  driving 
over  it  in  defendant's  automobile.  In  the  afternoon,  they 
drove  to  a  neighbor's,  and  also  drbve  to  the  home  of  John 
Rarick,  a  son  of  the  plaintiff,  who  lives  a  neighbor  to  the 
defendant,  where  they  spent  about  an  hour.    On  the  follow- 
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ing  morning,  defendant  suggested  to  her  that  they  talk  over 
the  matter  of  the  sale  of  the  place,  and  if  they  could  come 
to  an  agreement,  all  right,  and,  if  not,  they  would  have  to 
do  something  else.  Defendant  says  that  plaintiff  asked  him 
what  the  farm  was  worth,  and  he  replied  to  her:  'I  can't 
sell  the  place  and  buy  it  both.  I  know  what  I  will  give.  I 
know  what  it  is  worth  to  me.'  She  replied,  *Is  it  worth 
$20,000?'  He  answered  by  saying  that  it  might  be  worth 
that  if  the  buildings  were  in  good  shape,  but  that  it  would 
take  a  lot  of  money  to  repair  it,  and  that  it  would  not  be 
worth  that  to  him.  She  said  she  would  not  spend  any 
money  on  it,  and  that  she  wanted  f 20,000  for  it.  Defendant 
said,  'You  paid  f  15,000  for  the  farm,  and  now  you  want 
$20,000  for  it,  but  the  farm  is  worth  just  f  17,500  to  me;' 

I 

whereupon  she  told  him  he  could  have  it  at  that  price." 

Beading  the  two  stories  together,  it  is  diflBcult  to  avoid 
the  conclusion  that  the  invitation  to  plaintiff  to  make  this 
visit  was  extended  with  a  view  to  utilizing  the  opportunity 
thus  affdrded  to  bring  about  a  purchase  of  the  land,  and 
that  the  exhibit  of  the  alleged  need  of  repairs  and  improve- 
ments requiring  the  expenditure  of  money  on  her  part  was 
planned  to  inspire  in  her  a  desire  to  dispose  of  the  property ; 
and,  if  her  story  is  to  be  credited,  it  was  only  when  this 
strategic  approach  had  been  successfully  made,  that  a  pur- 
chase of  the  property  from  her  was  first  suggested  by  the 
appellants.  Plaintiff's  lack  of  business  judgment,  as  well  as 
her  peculiar  confidence  in  the  defendants,  is  shown  by  the 
fact  that,  at  this  juncture,  when  the  person  of  ordinary  ex- 
perience and  capacity  would  realize  the  necessity  of  looking 
elsewhere  for  advice,  she  turned  to  the  tenant  and  proposed 
buyer,  asking  him  what  the  land  was  worti.  She  says,  as 
a  witness,  that  she  knew  nothing  of  the  advanced  values  of 
farm  lands  in  that  vicinity;  and,  being  asked  whether  she 
relied  upon  Wonier's  statement  as  to  its  value,  she  replied, 
"Why,  certainly.    I  supposed  he  had  bought  land,  and  I  sup- 
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posed  he  knew  what  land  was  worth.     I  took  his  word  for 
it." 

As  to  the  actual  market  valne  of  the  land,  each  party 
produced  five  witnesses.  On  part  of  plaintiff,  the  average 
estimate  is  from  ?ir{2  to  i?135  per  acre,  and  on  part  of  de- 
fendants, about  $03  per  acre;  or,  if  we  average  the  estimates 
of  all  the  witnesses,  it  would  show  a  value  of  S|»112  to  |1U 
per  acre.  As  a  question  to  be  determined  from  an  orijjina! 
examination  of  the  record,  we  are  impressed  with  the  view 
that  the  showing  on  the  part  of  plaintiff  is  the  more  satis- 
factory, and  that  the  land  was  fairly  worth  from  |125  to 
$180  per  acre.  The  price  which  defendants  agreed  to  pax- 
was  slightly  less  tlian  $86  per  acre. 

Now,  while  it  is  true,  as  appellants  argue,  that,  gener- 
ally speaking,  mere  inadequacy  of  consideration  is  not  suf- 
ficient to  establish  fraud  in  the  purchaser,  it  does  become 
evidence  of  fraud  when  the  inadecpiacy  is  so  gross  as  to 
shock  the  conscience,  or  to  naturally  induce  in  the  impartial 
mind  a  conviction  that  the  seller  must  have  been  imposed 
upon.    Tn  the  language  of  Mr.  Pomeroy : 

"The  doctrine  is  settled  bv  a  consensus  of  decisions  and 
dicta  that,  even  in  the  absence  of  all  other  circumstances, 
when  the  inadequacy  of  price  is  so  gross  that  it  shocks  the 
conscience  and  furnishes,  satisfactory  and  decisive  evidence 
of  fraud,  it  will  be  a  sufficient  ground  for  canceling  a  con- 
vevance  or  contract,  whether  executed  or  executorv."  2 
Pomeroy  on  Equity  Jurisprudence  (3d  Ed.),  Section  927. 

So,  also,  if  the  inadequacy  be  material,  but  not  so  gross 
as  above  suggested,  and  it  is  accomjanied  by  other  inequi- 
table circumstances  or  badges  of  fraud,  such  inadequacy  is 
a  very  material  fact  in  support  of  the  conclusion  that  there 
was  fraud  in  fact.    Upon  this  subject,  it  has  been  said  that: 

"Where  fraud  is  charged,  and  it  appears  that  the*  price 
given  is  much  less  than  the  real  value  of  the  property,  it 
is  a  strong  circumstance  to  prove  the  fraud;  as  the  love 
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of  gaiu  and  the  disinclination  of  all  men  to  abandon  their 
property  is  so  strong  that  it  is  nnusual  for  persons  know- 
ingly to  part  with  property  of  great  value  for  only  a  trifle." 
Uoyd  V.  Highee,  25  Til.  603. 

No  court  has  undertaken  to  lay  down  a  rule  as  to  the 
precise  degree  of  inadequacy  of  consideration  which  may 
be  pronounced  gross,  or  so  gross  as  to  raise  an  inference  or 
presumption  of  fraud ;  nor  can  one  be  framed,  with  safety. 
Few  cases  are  made  to  rest  upon  the  mei-e  ground  of  inade- 
quacy; but  each,  as  a  rule,  has  its  own  peculiar  accompani- 
ment of  circumstances  which  lend  color  to  the  transaction, 
and  which  serve  to  strengthen  or  rebut  the  inference  that 
a  wrong  has  been  done.  But  if  it  be  clear  that  the  price  is, 
to  a  marked  degree,  less  than  the  fair  market  value,  "that 
circumstance,  taken  in  connection  with  others  of  a  suspi- 
cious nature,  ma}-  afford  such  a  vehement  presumption  of 
fraud  as  will  authorize  the  court  to  set  it  aside."  Wormark 
V,  Rogers,  9  Ga.  60. 

That  the  price  named  in  this  contract  was  greatly  less 
than  the  land  was  w^orth,  Is  hardly  open  to  reasonable 
doubt.  Whether  the  discrepancy  was  so  gross  as  to  be  proof 
per  Si'  of  fraud,  we  need  not  devide;  for,  even  if  we  should 
hesitate  to  so  hold,  we  think  the  circumstances  under  which 
the  sale  was  brought  about  abundantly  justify  the  suspicion 
of  a  purpose  on  part  of  defendants  to  overreach  the  plain- 
tiff, and  this,  with  the  inadequacy  of  consideration,  is  suf- 
ficient to  sustain  the  decree  below.  It  may  be  true  that 
iH)  one  of  these  circumstances,  taken  by  itself,  is  so  nmrked 
with  bad  faith  as  to  afford  foundation  upon  which  to  base 
a  finding  of  fraud ;  but,  taken  altogether,  the  conclusion  is 
quite  inevitable.  It  is  not  necessary  to  find  that  the  plain 
tiff  is  an  imbecile,  or  incompetent,  or  that  defendants  sub- 
jected her  to  undue  influence,  in  the  technical  sense  of  that 
term.  It  is  enough  that,  as  we  find,  she  w%is  so  lacking  in 
experience  and  capacity  to  transact  business,  and  so  with- 
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out  adequate  appreciation  of  the  value  of  her  property,  and 
of  the  effect  of  her  contract  upon  her  estate  therein,  as  to 
render  her  unable  to  deal  with  the  defendants  at  arm's 
length,  and  properly  protect  her  interests  in  a  transaction 
of  this  magnitude,  and  that  defendants  took  advantage  of 
this  situation,  and  of  her  confidence  in  their  disinterested 
friendship,  and  thereby  secured  a  contract  for  the  purchase 
of  her  land  at  an  unconscionable  bargain — ^this  is  enough 
to  call  for  the  interposition  of  equity  for  a  cancellation  of 
the  agreement.     The  authorities  cited  and  relied  upon  by 
the  defendants,  as  to  the  degree  of  proof  required  on  part 
of  plaintiff  in  an  action  to  set  aside  and  cancel  deeds  made, 
executed,  and  delivered  in  due  form,  are  not  quite  in  point. 
The  cases  cited  have  reference  to  completed  transactions 
and  executed  contracts.     Here,  the  transaction  is  yet  in- 
complete, and  the  contract  is  still  executory.    The  suit  was 
brought  without  undue  delay,  and  the  court  will  more  read- 
ily decree  a  rescission  under  such  circumstances  than  it 
would  if  the  demand  for  relief  had  been  delaved  until  the 
deal  had  been  fiilly  consummated. 

Bearing  quite  directly  upon  the  points  made  in  arga- 
ment  for  appellant  is  the  following  from  the  Indiana  court 
in  a  case  brought  at  law  for  damages  for  fraud  perpetrated 
by  a  purchaser  of  land  upon  the  seller.  There,  as  here,  the 
alleged  fraud  consisted  largely  of  misrepresentation  by  the 
purchaser  concerning  the  value  of  the  property.  The  court 
says: 

"It  is  true  that  weakness  of  mind  alone  does  not  render 
one  incapable  of  making  a  contract.  Weakness  or  feeble 
ness  of  mind  may,  however,  become  of  controlling  influence, 
when  connected  with  other  facts  tending  to  establish  fraud. 
While  mental  weakness  alone  may  not  be  sufficient  to  des- 
troy capacity  to  contract,  yet,  if  it  is  accompanied  by  undue 
influence,  duress,  inadequacy  of  consideration,  misrepre- 
sentations, concealment,  taking  advantage  of  ignorance,  in- 
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experience,  and  want  of  advice,  and  the  like,  any  convey- 
ance procured  by  such  means  will  be  set  aside.  ♦  •  • 
'The  design  of  the  law^  is  to  protect  the  weak  and  credulous 
from  the  wiles  and  stratagems  of  the  artful  and  cunning, 
as  well  as  those  whose  vigilance  and  sagacity  enable  them 
to  protect  themselves.'  *'  CtUley  v.  J  ones ,  164  Ind.  168  (73 
N.  E.  94). 

See,  also  Garr  v.  AMen,  139  Mich.  440  (102  N. 
W.  950).  The  courts  will  not  go  out  of  their  way  to  find 
reasons  for  upholding  an  unconscionable  contract,  especial- 
ly where  the  parties  can  be  restored  to  their  status  quo 
without  loss  of  anything  to  either,  except  the  inequitable 
profit  which  one  of  them  would  otherwise  reap  from  its  en- 
forcement at  the  expense  of  the  other. 

"It  does  not  avail  ♦  ♦  ♦  that  sharp  business  men  might 
not  have  been  so  readily  deceived.  Possibly  they  might  not. 
But  the  law  does  not  seek  to  encourage  the  practice  of 
cunning  arts  upon  those  who  are  not  well  qualified  to  resist 
them.  The  character  and  business  capacity  of  the  person 
operated  on  form  a  very  important  element  in  fraud.  If  the 
effect  is  produced,  and  is  intended  to  be  produced,  that  is 
enough.  There  can  be  no  splitting  of  hairs  to  sustain  un- 
conscionable action.''  Campbell,  J.,  in  Swimm  v.  Bush,  23 
Mich.  99. 

The  foregoing  sufficiently  indicates  our  reasons  for 
sustaining  the  decree  of  the  trial  court,  and  it  is — Affirmed, 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Jake  Sbcklich,  Administrator,  Appellee,  v.  Harris-Emery 

Company,  Appellant. 

BCASTEB  AND   SEBVANT:     Prohibited  OliUd  Labor.    The   Work- 
1     men's  Compensation  Act  does  not  apply  to  a  master  who  has  as- 
sumed to  employ  a  child  of  such  age  that  its  employment  is  ab- 
solutely prohibited.     Such  condition  affords  no  possibility  for 
Vol.  184  lA.— 65 
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that  mutual  contract  relation  upon  which  said  act  essentially 
rests.     (Sees.  2477-a,  2477-m,  Code  Supp.,  1913.) 

MASTER  AND  SEBVAKT:  Child  Labor — Misrepresentation  of  Age. 
2  A  master  who  has  assumed  to  employ  a  child  of  such  age  that 
its  employment  is  absolutely  prohibited,  may  not  defend  an  ac- 
tion for  injury  to  the  child  arising  out  of  and  in  the  course  of 
the  employment,  by  the  plea  that  the  child  falsely  misstated  her 
age.  The  master  must  know  that  thie  child  is  of  such  age  that 
he  may  legally  employ  it. 

Appeal  from  Polk  District  Cowt. — Thos.  J.  Guthrie, 

Judge. 

November  16,  1918. 

Action  at  law.  The  material  facts  are  stated  in  the 
opinion. — A  fflrmed. 

flippy  Perry,  Bannister  d  Starzitiger,  for  appellant. 

Jordan  d  Jordan  and  Miller  d  WaUitujford,  for  ap- 
pellee. 

Weaver,  J. — Kate  Secklich,  a  girl  under  14  years  of 
age,  was  employed  by  the  defendant  to  jierform  services  in 
its  department  store  in  the  city  of  Des  Moines.    While  so 

engaged,  the  girl  fell  into  the  shaft  of  an 
1.  Master  and        elevator  used  in  the  store,  and  was  kiUed. 

SERVANT :     pro- 

ubor^*^  ^  "^^^^^  action  is  brought  to  recover  damages 

to  the  estate  of  the  decease<l,  on  the  alleged 
ground  that  the  death  of  the  intestate  was  caused  by  the 
negligence  of  the  defendant.  The  charge  of  negligence  in- 
chides  the  following  specifications: 

1.  Failure  to  provide  and  maintain  a  safe  place  to 
work. 

2.  Employing  a  child  of  tender  years,  contrarj'  to  law, 
and  without  the  consent  of  her  parents. 

3.  Failure  to  give  the  deceased  proper  instruction  and 
warning. 
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4.  Overloading  the  deceased  with  bundles  and  pack- 
ages, thereby  preventing  her  from  seeing  the  danger  to 
which  she  was  exposed. 

•5.     Leaving  the  elevator  shaft  unguarded. 

6.  Employing  an  unskilled,  negligent,  and  incom- 
petent operator  of  the  elevator. 

To  this  petition  the  defendant  demurred,  on  the  ground 
that  the  court  was  without  jurisdiction  to  hear  or  try  this 
case,  and  that  the  recovery,  if  any,  is  to  be  had  by  applying 
for  compensation  under  the  provisions  of  the  Workmen's 
Compensation  Act.  The  demurrer  was  overruled,  and  there- 
upon, defendant  filed  an  answer  in  which,  after  denying  the 
petition  generally,  it  admits  its  ownership  and  operation 
of  the  store  above  mentioned;  admits  that,  on  February  17, 
1917,  it  employed  Kate  Secklich  to  perform  services,  in  said 
store,  where  she  remained  until  March  7,  1917,  when  she 
was  injured.  It  is  further  alleged  that,  before  she  entered 
said  service,  the  deceased  applied  to  defendant  for  employ- 
ment, stating  and  representing  that  she  was  of  the  age  of 
more  than  15  years;  and  that  defenclant,  believing  and  re- 
lying upon  such  representation,  did  enter  into  a  written 
agreement  or  promise  to  give  her  employment,  and  agreed 
to  return  her  work  permit  at  the  expiration  of  such  em- 
ployment, in  case  one  was  issued  by  the  proper  authority. 
It  further  alleges  that,  having  obtained  the  said  written 
agreement  of  the  defendant,  the  deceased  went  to  the  proper 
officer,  who  issued  her  a  permit,  allowing  her  to  enter  the 
defendant's  employment,  and  stating  the  date  of  her  birth 
to  be  September  1,  1901,  thus  making  it  appear  that  she 
was  then  more  than  15  years  of  age;  and  thereafter,  the 
defendant,  in  good  faith,  believing  that  the  girl  was  more 
than  15  years  old,  and  that,  if  injured  in  its  service,  she 
would  accept  compensation  therefor  according  to  the  pro- 
visions of  the  Workmen's  Compensation  Act,  did  take  her 
into  its  said  employment.    The  answer  further  alleges  that 
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the  parents  of  the  girl  knew  she  was  employed  in  defend- 
ant's store,  and  not  until  some  time  after  her  injury  did 
they  make  any  claim  that  she  was  under  15  years  of  age, 
or  that  she  had  been  unlawfully  employed.  It  is  also 
pleaded  that  defendant  has  at  all  times  been,  and  now  is, 
ready,  able,  and  willing  to  pay  and  make  compensation  for 
the  injury  and  death  of  Kate  Secklich,  according  to  the 
terms  and  provisions  of  the  Compensation  Act. 

PlaintiflP  attacked  the  answer  by  motion  to  strike  there- 
from as  immaterial  all  the  matter  therein  alleged  and 
pleaded,  except  its  admission  and  denials  of  matters  stated 
in  the  petition.  The  motion  was  sustained,  the  matter  ob- 
jected to  was  stricken  from  the  answer,  and  defendant  ap- 
peals. 

I.     If  the  deceased  was  under  14  years  of  age,  then 
defendant  could  not  lawfully  take  her  into  its  employment. 
This  we  do  not  understand  is  denied  by  counsel.    They  con- 
tend, however,  that,  while  such  violation  of  the  statute,  if  in 
fact  it  was  violated,  might  render  defendant  liable  to  the 
prescribed  penalty,  it  is  none  the  less  true  that,  whether 
the  relation  was  or  was  not  lawfully  begun,  defendant  was, 
in  fact,  the  girPs  employer,  and  she  was,  in  fact,  its  employe, 
and  that  this  is  sufficient  to  bring  the  case  within  the  scope 
of  the  Compensation  Act,  which  provides  that,  where  not  ex- 
cepted by  its  terms,  the  act  applies  to  "every  employer." 
But  this  theory  ignores  the  fundamental  fact  that,  under 
the  Compensation  Statute,  the  right  of  the  employe  to  ex- 
act compensation  from  his  employer  for  personal  injury, 
according  to  its  terms,  and  the  right  of  the  employer  to  ex- 
emption from  all  other  liability  than  is  there  provided,  are, 
in  their  last  analysis,  a  matter  of  contract.    Neither  party 
is  bound  by  the  terms  of  the  contract  as  to  compensation 
until  he  expressly  or  impliedly  accepts  its  terms.    The  em- 
ployment of  a  child  under  the  prescribed  minimum  age  be- 
ing forbidden,  the  child  cannot  lawfully  consent  to  take 
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employment  under  the  statute,  nor  can  the  employer,  by 
such  void  contract,  limit  his  liability  for  injury  to  such 
child  to  the  compensation  fixed  by  the  act,  to  which  it  was 
incapable  of  giving  consent.  This  would  seem  to  be  the 
necessary  result,  even  without  resort  to  the  aid  of  prec- 
edent; but  it  has  already  been  so  held  by  several  courts. 
Whether,  if  a  child  makes  a  claim  under  the  Compensation 
Act,  the  employer  could  successfully  plead  the  child's  non- 
age in  defense,  we  do  not  attempt  to  decide.  In  New  Jersey, 
where  the  Compensation  Statute  is  substantially  like  our 
own,  it  has  been  ruled  in  accordance  with  the  views  above 
expressed.  Indeed,  we  see  no  way  in  which  the  position 
taken  by  appellant  can  be  upheld,  without  destroying  much 
of  the  effective  force  of  the  statute  which,  out  of  regard  for 
the  weakness  and  inexperience  of  childhood,  forbids  its 
employment  in  certain  kinds  of  labor.  See  Hetzel  v.  Was- 
son  Piston  Ring  Co.,  89  N.  J.  L.  201  (98  Atl.  306)  ;  Roszek 
V,  Bauerle  d  Stark  Co,,  282  111.  557  (118  N.  E.  991) ;  Acklin 
Stamping!  Co.  v.  Kutz,  (Ohio)  120  N.  E.  229. 

II.  Nor  can  the  fact,  if  it  be  a  fact,  that  the  girl  falsely 
or  mistakenly  stated  her  age,  in  taking  the  employment, 
serve  as  a  defense  to  this  action.    The  prohibition  declared 

by  the  statute  is  absolute  and  uncondition- 

2    AIasii'rr  and 

SERVANT :  child    al ;  and  one  who  employs  a  young  person  to 

labor :  mlsrep- 

resentation  of      perform  a  service  thus  regulated  or  forbid- 

age. 

den  cannot  be  heard  to  say  in  excuse  that 
he  was  misinformed  as  to  the  employe's  age,  or  that  he  was 
deceived  by  the  apparent  maturity  of  the  person  employed. 
To  hold  otherwise  would  be  to  open  the  door  to  wholesale 
violation  of  the  statute.  The  adoption  of  such  rule  would 
be,  in  effect,  to  amend  the  statute,  by  reading  into  it  the 
word  "knowingly,'^  or  other  equivalent  expression.  So  far 
as  we  have  been  able  to  ascertain  from  a  reading  of  the 
precedents,  the  overwhelming  weight  of  authority  is  with 
the  position  of  appellee  in  this  question.    Stetz  v.  F.  Mayer 
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B.  d  S.  Co.,  163  Wis.  151  (156  N.  W.  971) ;  PurteU  v.  Phil- 
adelphia d  Reading  C.  d  I.  Co.,  2S6  III.  110  (99  N.  E.  899) ; 
TuUa  C.  O.  Co.  V.  Ratley,  (Okla.)  157  Pao.  1056;  Glucina  i\ 
Gos8  Brick  Co.,  63  Wash.  401  (115  Pac.  843) ;  Inland  Steel 
Co.  V.  Yedinak,  172  Ind.  423  (87  N.  E.  229)  ;  American  C.  d 
F.  Co.  V.  Armentraut.  214  111.  509  (73  N.  E.  766). 

This  holding  is  in  line  with  the  familiar  cases  where 
the  courts  have  construed  laws  forbidding  the  sale  or  gift  of 
intoxicants  to  minors,  or  the  presence  of  minors  in  billiard 
rooms,  and  with  other  similar  prohibitions  in  the  nature  of 
police  regulations;  and  it  is  universally  held  that,  where  the 
regulation  is  unconditional,  liability  for  its  violation  does 
not  depend  upon  knowledge  of  the  fact  as  to  the  age  or 
condition  of  the  person,  or  upon  proof  of  specific  intent 
to  do  an  unlawful  act.  Jamison  v.  Burton,  43  Iowa  282; 
Dudley  v,  SautMne,  49  Iowa  650;  Hammond  v.  King,  137 
Iowa  548,  552. 

III.  The  cases  cited  by  appellant  to  the  eflTect  that 
corporations  are  sometimes  held  liable  for  acts  done  or  up- 
on contracts  made  ultra  vires,  are  not  applicable  here.  It 
may  also  l>e  said  that  the  authorities  are  quite  unanimous 
that,  where  the  corporate  act  or  contract  is  one  which  the 
law  expressly  forbids,  the  defense  of  ultra  tnres  does  apply 
with  all  its  force.  First  Nat.  Bank  v.  Church  Federation. 
129  Iowa  268;  Cedar  Rapids  Water  Co.  v.  City  of  Cedar 
Rapids,  118  Iowa  234. 

Without  further  discussion  of  the  authorities,  it  is  to 
be  said  that  the  issue  of  law  presented  by  this  appeal  turns 
upon  the  construction  and  effect  to  be  given  our  own  stat- 
utes, and  in  our  judgment,  the  trial  court's  ruling  is  clearly 
in  accord  with  the  expressefl  legislative  intent. 

The  printed  record  does  not  show  the  entry  of  any 
judgment;  but,  no  question  having  been  raised  as  to  the 
appealable  character  of  the  ruling  upon  the  motion  to  strike 
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parts  of  the  answer,  we  ti-eat  tliat  proposition  as  conceded, 
for  the  purposes  of  the  case. 

Since  we  find  no  error  in  the  record,  the  ruling  ap- 
pealed  from  is — Affirmed. 

Preston,  C.  J.,  Gaynor  and  Stevens.  J.T.,  concur. 


Christian  St:ltzer,  Appellant,  v.  Walter  B.  Lttz,  Appellee. 

PBIKCIPAIj  and  AGENT:  Personal  Obligation  of  Agent.  An 
agent,  while  acting  for  hie  principal,  may  personally  obligate 
himself  to  a  third  person  with  reference  to  the  matter  which  he 
is  handling  for  his  principal.  Evidence  reviewed,  and  held 
insufficient  to  show  that  a  bank  cashier,  while  acting  for  the 
bank,  had  agreed  to  pay  a  specified  indebtedness  from  the  pro- 
ceeds of  a  mortgage  loan  made  by  the  bank. 

Appeal  from  Polk  District  Court. — Thomas  J.  Guthrie. 

Judge. 

November  1(>,  1918. 

The  necessary  facts  are  stated  in  the  o])inion. — Af- 
firmed. 

^.  B.  Allen,  for  appellant. 

JoJm  L.  Oillespie.  for  appellee. 

Stevens,  J. — On  Jannary  14,  1914,  plaintiff  signed  a 
note,  as  surety- ,  for  Jjf:5()(),  i)ayal)le  to  the  Home  Savings 
Bank  of  Des  Moines,  on  demand.  The  principals  on  the 
note  are  A.  A.  and  Emma  George.  The  defendant  is  an  of- 
ficer of  the  bank.  The  makers  failed  to  pay  the  note,  and 
judgment  was  obtained  against  plaintiff  for  the  amount 
thereof.  It  appears  from  the  evidence  that  A.  A.  George 
had  become  somev^iiat  involved  financially,  but  his  wife  was 
the  owner  of  two  separate  tracts  of  real  estate  in  the  city 
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of  Des  Moines,  on  one  of  which  there  was  an  encumbrance 
of  f260.  The  cashier  of  the  Home  Savings  Bank  advised 
her  to  procure  a  loan  upon  her  property,  and  pay  her  hus- 
band's debts;  whereupon,  she  arranged  to  procure  a  loan  of 
$1,600  from  the  bank,  securing  the  payment  thereof  by 
mortgage  upon  her  real  estate.  Defendant  told  Mrs.  George 
that  the  encumbrance  above  referred  to  would  have  to  be 
released  before  a  loan  could  be  made  on  the  property,  and 
offered  to  let  her  have  the  money  for  that  purpose  upon  her 
note,  signed  by  plaintiff  as  surety.  Plaintiff  alleged  in  his 
petition  that  he  signed  the  note,  relying  upon  the  oral 
promise  of  defendant  to  see  that  same  was  paid  out  of  the 
f  1,600  loan;  also,  he  claimed  that  defendant  told  him  the 
note  was  for  the  temporary  purpose  of  clearing  the  title  to 
the  property,  and  that,  when  the  abstract  was  brought 
down,  it  would  be  taken  care  of. 

The  defendant,  however,  claims  that  the  note  was  given 
to  the  bank,  by  which  the  $1,600  loan  was  made  to  Emma 
Gteorge;  that  he  had  no  interest  in  the  matter,  except  as 
an  oflScer  of  the  bank  for  which  he  acted  in  the  transaction ; 
that  he  assumed  no  personal  obligation  whatever;  and  that 
the  alleged  oral  promise  was  wholly  without  consideration, 
and  not  binding  upon  him. 

It  is,  of  course,  familiar  doctrine  that  an  agent  may 
personally  bind  himself  while  acting  for  another.  Triplett 
V.  Jackson,  130  Iowa  408.  Whether,  however,  the  agent 
who  discloses  his  principal  does  so  bind  himself  depends  ui>- 
on  the  intention  of  the  parties  at  the  time.  In  the  ease 
at  bar,  plaintiff  knew  that  his  daughter  was  borrowing  $300 
of  the  bank;  that  the  defendant  was  cashier  thereof;  that 
the  money  was  to  be  used  for  the  purpose  of  clearing  the 
title  to  certain  real  property,  preparatory  to  later  ob- 
taining a  loan  of  $1,600  from  the  bank;  that  the  defend- 
ant was  interested  therein  only  as  an  officer  of  the  bank: 
and,  as  we  view  the  evidence,  he  could  not  have  understood 
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or  believed  that  defendant  intended  to,  or  did,  bind  him- 
self personally  to  either  pay  the  note  or  see  that  it  was 
paid,  out  of  the  $1,600  loan.  It  does  not  appear  from  the 
e\Tidence  that  George  was  indebted  to  the  bank,  or  that  the 
bank  had  anthority  to  say  what  should  be  done  with  the 
borrowed  money.  AJl  of  the  parties  understood  that  a  loan 
was  to  be  made  for  the  purpose  of  paying  the  debts  of  A.  A. 
George.  Indeed,  the  bank  appears  not  to  have  had  a  list 
of  the  various  items  of  indebtedness  owed  by  George,  until 
after  the  ?1,600  loan  was  consummated.  Mrs.  George  tes- 
tified that  she  then  took  a  list  of  the  various  items  to  the 
bank,  among  which  the  note  in  question  was  listed.  She 
testified  that  defendant  told  her  that  the  note  would  not  be 
paid  out  of  the  loan ;  but,  so  far  as  the  record  discloses,  she 
had  full  control  over  the  monev,  and  authoritv  to  direct 
what  debts  should  be  paid  thereby.  It  would  seem  hardly 
probable  that  defendant  would  have  declined  to  pennit  Mrs. 
George  to  pay  the  $300  note  if  he  had  assumed  some  per- 
sonal obligation  to  see  that  the  $1,600  was  used  for  that 
purpose.  The  evidence  does  not  show  to  whom  the  several 
items  of  Indebtedness  owed  by  George  were  due,  nor,  except 
inferentially,  what  was,  in  fact,  done  with  the  $1,600.  We 
assume,  however,  that  it  was  paid  upon  George's  debts.  Giv 
ing  the  most  favorable  construction  possible  to  the  evidence, 
we  fail  to  find  suflB<*ient  therein  to  justify  plaintiff's  conten- 
tion that  defendant  personally  bound  himself  to  deduct  the 
amount  of  the  note  from  the  loan,  for  the  purpose  of  pay- 
ing same,  or  that  plaintiff,  at  the  time,  so  understood  the 
transaction. 

We  reach  the  conclusion,  upon  the  whole  record,  that 
defendant  clearly  acted  only  for  the  bank ;  that  plaintiff  so 
understood;  and  that  defendant  neither  intended  to,  nor 
did,  assume  the  obligation  of  paying  the  $300  note,  or  of 
applying  the  necessaiy  portion  of  the  $1,600  loan  to  the  pay- 
ment thereof.    There  was  nothing  to  submit  to  the  jury,  and 
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the  court,  therefoi*e,  rightly  sustained  defendant's  motion  to 
direct  a  verdict  in  his  behalf,  and  its  judgment  is — Affirmed. 

I^rbstox.  C.  J.,  Weaver  and  Oayxor.  JJ.,  concur. 


Wheeler  & 'Motter  Mercantile  Company,  Appellee,  v. 
(;*HARLRs  Johnson  et  al..  Appellants  (two  cases). 

SALES:  BiUk  Sales  Without  Notice.  The  act  of  a  vendor  in  selling 
a  stock  of  goods  without  preceding  notice  to  his  creditors  of 
Intent  to'  so  do  creates  simply  a  rebuttable  presumption  of  in- 
validity. A  purchase  in  good  faith  and  for  full  value  is  unas- 
sailable. .  (See  Sec.  2911-a,  Code  Supp.,  1913,  now  replaced  by 
Ch.  64.  Acts  37  Q.  A.)  , 

Ap])eal  from   ApjHiwtose  District   (Umrt. — F.   M.   Hunter, 

Judge. 

NoVEMliER  16,  1918. 

These  proceedings  were  begun  to  charge  the  defendants 
HaunrnM  and  Hanna  with  personal  liability  for  debts  con- 
tracted by  Johnson,  the  ground  for  such  alleged  liability 
being  that  said  debts  were  contracted  by  Johnson  while  in 
business  as  a  retail  dealer  in  merchandise,  and  that,  in  May, 
1915,  said  debts  being  still  un])aid,  Johnson  sold  his  stock 
of  merchandise  in  bulk  to  the  defendant  William  Bauman, 
without  giving  notice  of  his  intention  so  to  do,  as  provided 
by  the  so-called  Bulk  Sales  Law  of  this  state,  Sections 
2911-a  and  291  lb.  Code  Supplement,  1918.  On  trial  to  the 
court,  the  plaintiff's  claim  as  against  Bauman  wais  sus- 
tained, and  a  personal  judgment  rendered  against  him  for 
the  amount  due  from  Johnson  to  the  plaintiff;  and  Bau- 
man appeals.  As  against  Hanna.  the  petition  was  dis- 
missed; and  from  this  part  of  the  jiidgment,  plaintiff  ap- 
peals. Johnson  made  no  defense,  and  judgment  was  en- 
tered against  him  for  the  full  amount  of  the  jdain tiff's  de- 
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mand.    The  material  facts  are  stated  in  the  opinion. — Re- 
versed on  Bauman^s  appeal;  affirmed  on  plaintiff's  appeal. 

Poston  d  Murrotc  and  W.  B.  Uayes,  for  appellant. 

C.  M.  Street  and  WUson  &  Smith,  for  appellee. 

Weaver,  J. — The  defendants  Bauman  and  Hanna  de- 
miin-ed  to  the  petition,  on  the  ground  that  there  was  an  ap- 
parent misjoinder  of  parties,  and  that  the  petition  shows 
upon  its  face  that  plaintiff  is  not  a  judgment  creditor  of 
Johnson,  and  that  the  facts  stated  do  not  entitle  plaintiff 
to  the  relief  demanded.  The  demurrer  was  overruled,  and 
the  defendant  Hanna,  answering  separately,  denied  the  peti- 
tion, and  affirmatively  stated  that  he  purchased  a  half  in- 
terest  in  the  stock  of  goods  from  his  co-defendant  Bauman 
in  good  faith  and  for  full  value,  without  notice  or  knowledge 
of  the  plaintiff's  claim ;  and  that,  within  a  short  time  there- 
after, he  resold  the  interest  so  purchased  by  him  to  the  de- 
fendant Bauman,  and  now  has  no  interest  whatever  in  said 
goods. 

The  defendant  Bauman,  in  his  answer,  alleges  that  he 
bought  the  stock  of  Johnson  in  good  faith  and  for  the  full 
value  thereof,  without  any  intention  to  defraud  Johnson's 
creditors,  and  without  notice  of  any  claim  or  debt  owed  to 
the  plaintiff.  He  further  says  that  he  made  said  purchase 
believing  and  relying  upon  Johnson's  representation  that 
his  indebtedness  did  not  exceed  f  900,  and  that  he  had  ample 
funds  from  which  to  pay  the  same;  and  that,  before  mak- 
ing final  payment  on  said  purchase,  he  was  assured  by 
Johnson  that  all  his  outstanding  bills  were  paid.  He  denies 
all  charges  of  fraud,  and  any  purpose  or  intent  on  his  part 
to  hinder  or  delay  or  defeat  the  creditors  of  Johnson  in  the 
enforcement  and  collection  of  their  claim  against  Johnson. 

It  should  also  be  said  that  both  defendants  allege  that 
the  defendant  Johnson,  having  received  from  Bauman  the 
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purchase  price  of  said  stock  of  goods,  paid  the  entire  amount 
thereof  to  his  creditors,  and  that  the  same  was  thereby  ap- 
plied to  the  payment  of  debts  existing  against  him  at  the 
date  of  the  sale  of  the  goods. 

On  motion  of  plaintiff,  the  court  struck  from  the  an- 
swer of  the  defendant  practically  all  of  the  affirmative  mat- 
ter therein  pleaded,  on  the  ground  that  the  alleged  facts 
therein  stated  are  immaterial,  and  constitute  no  defense  to 
the  claim  sued  upon. 

The  cause  coming  on  for  trial,  it  was  submitted  upon 
the  following  agreed  statement  of  facts: 

•'1.  That  the  defendant  William  Bauman,  on  or  about 
the  27th  day  of  April,  1915,  purchased  a  certain  stock  of 
general  merchandise  of  the  defendant  Charles  Johnson,  who 
was  the  then  owner  of  said  stock  of  merchandise^  and  was 
operating  said  stock  as  a  store  at  Piano,  Appanoose  County, 
Iowa. 

'^2..  That  said  defendant.  William  Bauman  paid  to  the 
said  defendant  Charles  Johnson  the  sum  of  f4,727.35  for 
said  stock  of  merchandise,  and  took  possession  of  the  same 
on  or  about  the  4th  day  of  May,  1915. 

"3.  That  the  said  amount  paid  by  the  defendant 
William  Bauman  to  the  defendant  Charles  Johnson,  for 
said  stock  of  merchandise,  was  the  full  market  value  thereof 
at  said  time. 

"4.  That  said  purchase  of  said  stock  of  merchandise  by 
the  said  defendant  William  Bauman  from  the  defendant 
Charles  Johnson,  was  made  by  the  said  Bauman  in  good 
faith,  and  without  any  notice  or  knowledge  whatever  that 
the  said  defendant  Charles  Johnson  was  indebted  in  any 
way  or  manner,  or  in  any  sum  whatever,  to  the  plaintift 
herein. 

"5.  That  the  said  defendant  William  Bauman,  in  the 
purchase  of  said  stock  of  merchandise  from  the  defendant 
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Charles  Johnson,  never  assumed  or  agreed  to  pay  any  in- 
debtedness of  the  said  defendant  Charles  Johnson. 

^^6.  That  the  said  defendant  Charles  Johnson  paid  out 
to  creditors  other  than  the  plaintiff  herein,  including 
creditors  other  than  those  in  the  ordinary  course  of  trade, 
or  mercantile  creditors,  the  entire  amount  of  the  purchase 
price  of  said  stock  of  merchandise;  that  said  creditors,  to 
whom  said  sum  was  paid,  were  creditors  of  the  said  Charles 
Johnson  at  the  date  of  the  sale  of  said  stock  of  merchandise 
by  him  to  the  defendant  WiUiam  Bauman. 

"7.  That  the  defendant  William  Bauman  had  no  no- 
tice or  knowledge  whatever  that  the  said  defendant  John- 
son was  indebted  in  any  sum,  at  the  time  he  purchased  said 
stock  of  goods,  in  excess  of  $800. 

^^8.  That,  at  the  time  the  said  defendant  William 
Bauman  completed  his  payment  for  said  stock  of  goods  to 
the  said  defendant  Charles  Johnson,  it  was  with  the  under- 
standing and  belief  on  the  part  of  said  Bauman  that  all 
of  the  debts,  including  all  outstanding  bills  of  the  said  de« 
fendant  Charles  Johnson,  had  been  fully  paid. 

"9.  That  the  defendant  Everett  Hanna  purchased  a 
half  interest  in  said  stock  of  goods,  of  the  defendant 
William  Bauman,  in  May,  1915 ;  that  he  paid  the  full  value 
for  said  half  interest  in  said  stock  of  goods,  and  without 
any  notice  or  knowledge  that  plaintiff  had  or  was  making 
any  claim  against  said  stock  of  goods  of  these  defendants; 
and  that  said  purchase  was  made  by  the  defendant  Hanna 
in  good  faith. 

"10.  That  the  said  defendant  Everett  Hanna  resold 
said  half  interest  to  the  said  Bauman  in  the  month  of  June, 
1915,  and  has  never  had  any  interest  therein  since. 

"11.  That  the  defendant  William  Bauman  has,  in 
the  usual  course  of  trade,  and  by  a  bulk  sale  made  in  the 
month  of ,  1917,  disposed  of  the  entire  stock 
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of  said  merchandise,  and  has  no  further  interest  in  said 
stock  of  merchandise. 

'^12.  That,  when  the  defendant  Charles  Johnson  sold 
said  stock  of  merchandise  to  the  defendant  William  Bau- 
man,  said  stock  of  merchandise  was  sold  in  bulk,  and  none 
of  the  requirements  of  Section  291  la  of  the  1913  Supple- 
ment to  the  Code  of  Iowa,  then  in  force,  were  complied 
with. 

"13.  That,  at  the  time  said  sale  was  made  by  the  de- 
fendant Johnson  to  Bauman,  Johnson  was  indebted  to 
plaintiff  in  the  sum  of  f 826.87,  for  merchandise  purchased 
to  be  used  in  said  stock,  and  that  no  part  of  such  debt  has 
been  paid." 

By  a  further  stipulation,  it  was  also  agreed: 

"1.  That  judgment  has  been  rendered  against  Johnson 
for  the  full  amount  of  plaintiff's  claim,  and  is  still  unpaid; 
and 

"2.  That,  at  the  date  of  the  entry  of  said  judgment, 
Johnson  was  and  still  is  insolvent." 

Upon  the  stipulated  facts,  the  court  entered  a  judg- 
ment against  Bauman  for  the  full  amount  of  plaintiff's 
claim,  but  provided  for  a  special  execution  for  the  sale  of 
the  stock  of  merchandise,  and  that,  for  the  deficiency,  if 
any,  remaining  after  applying  the  proceeds  of  such  sale,  a 
general  execution  issue  for  its  collection. 

It  will  be  seen  that,  by  its  stipulation  of  facts,  the 
plaintiff  concedes  that  Bauman  purchased  the  stock  in  good 
faith,  and  paid  therefor  its  full  and  fair  value,  without  any 
notice  or  knowledge  whatever  of  the  plaintiff's  claim,  or 
notice  or  knowledge  that  .Johnson  was  indebted  beyond  the 
sum  of  f  800,  and  that  he  made  the  final  payment  upon  said 
purchase  price  with  the  understanding  and  belief  that 
Johnson  had  paid  all  claims  and  demands  against  him.  It 
is  also  conceded  that  Johnson,  having  received  said  pur- 
chase price,  paid  it  all  to  his  creditors  who  were  such  at  the 
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date  of  said  sale,  not  including  the  plaintiff  among  the 
creditors  so  paid,  but  including  sottie  whose  claims  did  not 
accrue  in  the  course  of  said  defendant's  business  as  a  mer- 
chant. It  is  manifest  from  this  statement  that  the  trial 
court  held  to  the  view  advocated  by  plaintiff,  that,  by  rea- 
son of  the  failure  of  Johnson  to  give  notice  to  his  creditors 
of  his  intention  to  sell  his  stock  in  bulk,  such  sale  was 
rendered  void,  and  operated,  as  a  matter  of  law,  to  charge 
the  purchaser  with  personal  liability  to  the  creditors  of 
Johnson  to  the  full  value  of  the  stock  so  purchased,  not- 
withstanding the  fact  that  he  made  the  purchase  in  per- 
fect good  faith,  and  paid  full  value  for  the  property,  and 
notwithstanding  that  the  money  so  paid  by  him  to  John- 
son was  applied  b}'  the  latter  to  the  satisfaction  of  the 
claims  of  his  creditors.  In  other  words,  the  holding  is 
tantamount  to  the  proposition  that,  as  a  matter  of  law, 
there  can  be,  as  against  creditors,  no  such  thing  as  a  valid 
purchase  in  good  faith  of  a  stock  of  goods  in  bulk,  where 
the  seller  fails  to  give  notice  to  his  creditor,  as  provided 
by  statute. 

The  statute,  as  it  stood  at  the  date  of  this  sale  (Sec- 
tions !2911-a,  2911 -b,  Code  Supplement,  1913),  provided 
simply  that  bulk  sales  of  a  stock  of  goods,  where  the  seller 
fails  to  give  notice  of  his  intention  to  do  so  in  the  manner 
prescribed  by  the  first  cited  section,  "will  be  presumed  to 
be  fraudulent  and  void,-'  as  against 'the  creditors  of  such 
seller.  To  give  this  provision  the  effect  accorded  it  by  the 
trial  court,  the  language  quoted  must  be  construed  as 
equivalent  to  a  declaration  that  sales  so  made  are  conclu- 
sively presumed  fraudulent  and  void.  But  this  we  cannot 
do  without,  in  effect,  amending  the  statute.  It  does  not 
declare  such  sales  void,  but  that  they  are  presumptively 
void.  In  other  words,  it  .^Jiimply  provides  a  new  and  statu- 
tory rule  of  evidence,  and  casts  upon  a  purchaser  at  a  sale 
of.  that  kind  the  burden  of  showing  that  the  transaction 
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was  not  fraudulent.  Confusion  arises  in  the  argument  for 
plaintiff  in  the  case  by  its  reliance  upon  certain  precedents 
found  in  decisions  by  the  courts  of  certain  other  states 
where  the  "Bulk  Sales"  statutes  are  much  more  stringent 
than  our  own,  and  declare  unequivocally  that  such  sales, 
made  otherwise  than  as  prescribed,  are  per  se  fraudulent 
and  void.  Such,  indeed,  is  the  statutory  rule  in  most  states ; 
but  in  other  states,  where  the  provision  is  similar  to  our 
own,  the  courts  are  in  entire  harmony  with  the  views  we 
have  here  expressed.  Quite  in  point,  see  Fisher  v.  Herr- 
m(mn,  118  Wis.  424  (95  N.  W.  392) ;  Thorpe  v.  Pennock  Mer. 
Co.,  99  Minn.  22  (108  N.  W.  940)  ;  Hart  v.  Roney,  93  Md. 
432  (49  Atl.  661) ;  Blanke  T.  &  C.  Co.  v.  Sargent,  57  Colo. 
299  (141  Pac.  468),  Such,  also,  is  the  clear  effect  of  our 
recent  cases,  Des  Moines  Packing  Co.  v.  XJncaphor,  174 
Iowa  39,  and  Palo  Sav.  Bank  v.  Cameron,  184  Iowa  183.  In 
the  Thorpe  case,  supra,  the  Minnesota  court  makes  a  careful 
comparison  of  the  Bulk  Sales  laws  of  the  different  states, 
showing  how  they  have  developed  two  distinct  plans  of  ef- 
fecting the  purpose  of  these  enactments.  In  one  class,  sales 
in  violation  of  the  statute  are  only  presumptively  or  prima 
facte  fraudulent  and  void,  leaving  it  open  to  the  purchaser 
to  establish,  if  he  can,  the  good  faith  of  the  transaction  and 
the  validity  of  the  sale ;  and  in  the  other,  making  such  pre- 
sumption absolute  and  conclusive.  This  state,  like  Min- 
nesota and  Wisconsin,  falls  tlearly  within  the  first  class. 
It  follows,  of  necessity,  that,  the  good  faith  of  defendant's 
purchase  being  admitted,  the  trial  court  erred  in  rendering 
judgment  against  him.  The  judgment  below  will,  therefore, 
be  reversed  on  the  appeal  of  the  defendant  Bauman,  and 
aflRrmed  on  the  appeal  of  the  plaintiff.  The  cause  will  be  re- 
manded, with  directions  to  the  trial  court  to  enter  judg- 
ment in  favor  of  the  defendant  Bauman  for  the  costs  of 


Nov.  1918]  Wright  v.  Qoldhbim.  1041 

suit. — Affirmed   on   plaintiffs   appeal;    reversed   and   re- 
manded on  defendant's  appeal. 

Preston,  C.  J.,  Gaynor  and  St?:vens,  JJ.,  concur. 


Flora  M.  Wright  et  al.,  Appellees,  v.  L.  W.  Qoldhbim, 

Appellant,  et  al. 

PABTY  WALLS:    Undermliiiiig  Wall.    A  defendant  in  an  action  for 

1  damages  resulting  from  the  undermining  of  a  party  wall  and 
causing  it  to  fall,  may  not  complain  that  the  trial  court  held 
him  liable  for  negligence  only. 

MASTEB  AND  SEBVANT:    Independent  Contractor.    An  independ- 

2  ent  contractor  is  something  more  than  a  mere  superintendent 
or  overseer  of  work  at  an  agreed  compensation,  even  though 
the  latter  had  authority  to  employ  all  labor  and  to  buy  all 
material,  but  at  the  expense  of  the  owner. 

Appeal  from  Crawford  District  Cowt. — M.  E.  Hutchison, 

Judge. 

November  16,  1918. 

Action  at  law  to  recover  damages  occasioned  to  plain- 
tiff's property  by  the  alleged  negligence  of  the  defendants. 
The  material  facts  are  stated  in  the  opinion.  There  was 
a  judgment  in  favor  of  plaintiffs  against  the  defendant 
Goldheim,  and  he  appeals. — Affirmed, 

Conner  d  Powers ,  for  appellant. 

R,  Shaw  Van  and  Sims  d  KuehnlCy  for  appellees. 

Weaver,  J. — The  plaintiffs  are,  and  for  a  considerable 
period  have  been,  the  owners  of  a  certain  lot  in  the  city  of 
Denison,  on  which,  prior  to  the  matters  complained  of,  they 

had    long    maintained    a    two-story    brick 
^"  ondenntatag*  *     building.    During  such  period,  and  until  the 

walL 

present  time,  the  defendant  Goldheim  has 
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owned  the  lot  adjoining  the  plaintiffs'  on  the  south,  and 
has  maintained  thereon  another  two-storv  brick  store  build- 

t 

ing.  The  wall  between  the  buildings  was  upon  the  partition 
line,  and  was  owned  in  common.  The  Goidheim  buildinj; 
was  the  first  constructed,  and  the  joists  upon  each  floor  of 
the  building  extended  into  and  were  supported  by  the  party 
wall.  The  joists  of  the  first  floor  of  plaintiffs'  building  were 
supported  u|)on  an  independent  wall,  or  foundation;  but 
the  joists  of  the  second  floor  and  the  ceiling  joists  of  that 
story  wei*e  let  into  and  rested  upon  the  party  wall.  In 
the  summer  of  1915,  Goidheim  determined  to  wreck  his 
store  building  and  erect  a  new  one  upon  the  same  site. 
When  this  work  had  so  far  progressed  that  the  materials  of 
the  old  building  had  been  taken  down  and  removed,  and 
some  degree  of  excavation  had  been  done  in  the  cellar  or 
basement,  the  partition  wall  collapsed,  causing  the  practi- 
cal destiTJctiou  of  the  plain tilfs-  building. 

In  this  action,  plaintiffs  allege  that  the  fall  of  tbe 
party  wall  and  the  resulting  injury  to  their  property  were 
caused  by  the  act  of  the  defendants  in  removing  the  sup- 
port of  such  wall  and  undermining  it,  and  in  failing  to 
use  reasonable  and  proper  care  to  perform  the  work  in  such 
manner  as  not  to  imperil  or  injure  the  adjoining  property 
of  the  plaintiffs. 

The  defendant  Goidheim  denies  that  he  is  justly  charge- 
able with  negligence  or  want  of  reasonable  care  in  the  man- 
ner of  doing  the  work,  or  that  the  fall  of  the  wall  was  due 
to  any  fault  on  his  part.  He  further  pleads  that  the  con- 
tract for  removing  the  old  building,  preparatory  to  the  con- 
struction of  the  new  one,  had  been  let  by  him  to  his  code- 
fendants,  Renfro  &  Lewis,  as  independent  contractors:  and 
that  he  himself  retained  no  control  or  direction  over  said 
contractors,  who  exercised  their  own  discretion  in  the  em- 
ployment of  help,  and  in  the  manner  in  which  the  work  was 
to  be  done  or  accomplished ;  and  that  for  their  acts  or  omis- 
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sioDS^  if  anj;  he  is  in  no  manner  responsible.  He  also  al- 
leges that  the  real  and  proximate  cause  of  the  fall  and  in- 
jury to  plaintiffs'  building  was  its  weak,  decayed,  and  di- 
lapidated condition,  and  not,  in  any  respect  or  degree,  the 
failure  of  duty  on  his  part. 

There  was  a  trial  to  a  jury,  resulting  in  a  verdict  for 
plaintiffs  for  $2,000;  and,  judgment  having  been  rendered 
thereon,  the  defendant  Goldheim  appeals. 

Appellant's  argument  for  a  reversal  is  based  upon  two 
grounds :  First,  that  the  trial  court  erred  in  overruling  de- 
fendant's motion  for  a  directed  verdict,  at  the  close  of  all 
the  evidence;  and  second,  that  the  trial  court  erred  in  its 
charge  to  the  jury. 

I.  The  first  assignment,  more  specifically  stated,  is 
that  the  measure  of  defendant's  responsibility  or  duty  in 
the  premises  was  reasonable  care  to  avoid  injury  to  plain- 
tiffs' property,  and  that  the  evidence  not  only  fails  to  show 
any  failure  or  neglect  on  his  part  in  this  respect,  but  af- 
firmatively establishes  his  due  care,  as  a  matter  of  law. 

Assuming,  for  present  purposes,  that  plaintiffs'  right 
of  recovery  rests  upon  proof  that  the  fall  of  the  party  wall 
and  the  injury  to  plaintiffs'  property  were  occasioned  by 
the  negligence  of  the  defendants  in  wrecking  the  Goldheim 
building,  and  in  excavating  the  soil  adjacent  to  the  wall, 
we  are  quite  clear  that  the  testimony,  as  a  whole,  was  suf- 
ficient to  carry  that  question  to  the  jury.     Without  at- 
tempting to  recite  the  testimony  of  individual  witnesses,  it 
may  be  said  that  there  was  evidence  tending  to  show  that 
the  taking  away  of  the  appellant's  building  left  the  party 
wall,  12  or  13  inches  in  thickness,  60  feet  in  length,  and  38 
feet  in  height,  without  any  support,  except  such  as  inhered 
in  the  nature  of  its  own  materials  and  the  manner  of  its 
construction,  and  except  such  as  it  received  from  its  con- 
nection with  the  plaintiffs'  building.     It  appears  that  ap- 
pellant's building  was  the  first  erected,  and  that  the  party 
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wall  was  a  part  of  the  original  structure,  and  had  been 
standing  some  40  years,  at  the  time  it  collapsed.    The  ends 
of  the  joists  in  this  building  were  laid  in  the  wall  to  the 
depth  of  8  inches.     When  plaintiffs'  building  was  subse- 
quently erected,  the  ends  of  the  joists  on  the  first  floor  were 
not  let  into  the  wall,  but  rested  on  an  independent  founda- 
tion ;  while  the  floor  joists  and  ceiling  joists  of  the  second 
story  entered  the  walls  in  holes  cut  therein  to  the  depth  of 
about  4  inches.    Having  removed  appellsmt's  building  from 
the  south  side  of  the  wall,  defendants  excavated  the  cellar, 
or  basement,  about  3  feet  lower  than  it  had  theretofore  been 
maintained,  and  below  the  foundation  of  the  wall,  leanng 
a  berm,  or  bench,  of  earth,  which  some  of  the  witnesses 
describe  as  not  exceeding  2  or  2^^  feet  in  thickness,  at  tht 
foot  of  the  wall.    There  was  also  evidence  that,  at  one  point 
a  section  of  this  berm  of  about  6  feet  in  length  was  re- 
moved, and  that,  for  this  distance,  the  earth  foundation 
under  the  wall  had  been  taken  out  down  to  the  level  of  the 
new  excavation,  and  that,  when  the  collapse  occurred,  work- 
men were  engaged  in  building  up  a  new  wall  in  this  openings 
as  a  foundation  or  support  on  which  the  old  wall  was  to 
rest.    No  brace  or  "crate"  or  other  support  than  we  have 
described  had  been  provided  by  the  defendants  on  their  side 
of  the  wall,  to  counteract  any  weakening  effect  therein,  re- 
sulting from  the  removal  of  the  lateral  support  which  it  had 
formerly  received  from  appellant's  building,  or  from  the 
excavation  of  the  basement  story  below  the  wall  founda- 
tion ;  and  there  was  evidence  from  which  the  jury  could  find 
that  due  care  was  not  used  in  this  respect.    It  appears  to 
have  been  the  purpose  of  the  defendants  to  leave  a  berm 
of  sufficient  proportions  to  prevent  a  sliding  of  the  wall  in- 
to the  new  excavation,  and  then  to  remove  the  berm  and 
the  earth  foundation  of  the  wall,  a  short  section  at  a  time, 
and  replace  it  with  a  new  wall.    This,  if  successfully  ac- 
complished,  would,   when    completed,   have   the   effect  of 
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leaviDg  the  old  party  wall  resting  on  the  new  wall,  inserted 
below  it,  without  any  injurious  effect  upon  the  plaintiffs* 
property.  That  this  was  an  approved  plan  of  making  the 
proposed  improvement  of  appellant's  property  may  be  con- 
ceded ;  but  whether  such  work,  as  performed  by  the  defend- 
ants, was  prosecuted  with  the  care  and  skill  necessary  to 
avoid  a  collapse  of  the  wall,  is  by  no  means  so  clear  as  to 
make  the  answer  to  that  question  a  matter  of  law.  As  we 
have  already  intimated,  it  was  an  open  question,  under  the 
evidence,  whether  the  berm  of  earth  left  at  the  foot  of  the 
wall  was  of  reasonably  sufficient  proportions;  whether  the 
section  of  the  berm  and  of  the  earth  foundation  removed 
from  under  the  wall  was  or  was  not  greater  than  due  care 
for  its  support  would  permit;  and  whether  due  care  re- 
quired bracing  or  other  support  from  appellant's  side  of  the 
wall.  These  were  all  material  questions  of  fact  for  the  jury. 
It  was  also  a  fair  question  of  fact  for  the  jury  whether 
failure  to  exercise  reasonable  care  in  these  respects  was 
the  proximate  cause  of  the  injury. 

II.  While  appellant  took  many  exceptions  to  the 
chaise  of  the  court  to  the  jury,  yet,  in  his  statement  of 
points  relied  upon  for  a  reversal,  and  in  his  argument  to 

this  court,  the  only  specific  assignment  of 

'*  sBBv™  :^?nde-    ^^ror  is  upon  the  giving  of  an  instruction 

tS?rto^?  ^""       to  the  effect  that,  in  wrecking  the  Goldheim 

building,  and  making  the  excavation  there- 
under, the  defendants  Renfro  &  Lewis  were  the  agents  of 
Qoldheim,  and  that  their  acts  in  such  respect  are  to  be 
treated  as  his  acts. 

The  theory  of  the  appellant  in  this  exception  is  that 
Renfro  &  Lewis  were  independent  contractors,  for  whose 
negligence,  if  any,  the  appellant  was  not  liable.  The  in- 
struction was  not  erroneous.  The  work  done  by  Renfro  & 
Lewis  was  performed  under  a  written  contract,  by  which 
th^  undertook  to  "superintend'*  and  to  "superintend  and 
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direct"  the  work  of  wrecking  the  old  building  and  con- 
structing the  new  one  to  be  built  on  the  same  site;  and, 
while  they  were  given  authority  to  employ  all  necessary 
labor  and  procure  all  necessary  materials  for  the  perform- 
ance of  such  work,  all  such  doings  and  expenditures  were 
to  be  reported,  with  proper  vouchers,  to  the  appellant  every 
week,  and  he  bound  himself  to  promptly  pay  the  expenses 
thus  incurred,  and  repay  any  advancements  made  by  them 
on  his  behalf,  together  with  an  agreed  compensation  for 
the  services  so  rendered.  The  relations  thus  disclosed  were 
clearly  not  those  of  owner  and  independent  contractor. 
Itenf ro  &  Lewis  were  the  employed  superintendents  or  over- 
seers of  the  work,  for  an  agreed  compensation.  Their  ob- 
ligations were  neither  more  nor  less  than  those  of  an  em- 
ploye to  his  employer,  or  of  an  agent  to  his  principal ;  and 
there  was  no  error  in  so  instructing  the  jury. 

III.  The  court's  charge  to  the  jury  is  founded  on  the 
theory  that  proof  of  negligence  on  the  part  of  defendants 
was  essential  to  plaintiffs'  right  of  recovery,  and  that  such 
recovery  could  not  be  had  for  any  negligence  other  than  was 
specifically  charged  in  the  petition.  The  jury  was  also  told 
that  the  mere  fact  that  the  building  or  wall  fell,  would  not 
of  itself,  justify  a  finding  of  negligence  on  the  part  of  the 
defendants,  nor  would  defendants  be  liable  in  damages  if 
plaintiffs'  building  collapsed  because  of  its  weak  or  defec- 
tive condition,  nor  if  it  fell  from  any  cause  other  than  the 
negligence  charged.  The  court  further  charged  that  de 
fendants  had  a  right  to  excavate  and  to  dig  under  the  party 
wall  if,  in  so  doing,  they  exercised  reasonable  care  in  the 
manner  of  doing  the  work.  In  all  this,  we  think  it  evident 
that  the  appellant  has  no  ground  of  complaint.  On  the 
contrary,  the  charge  was  very  favorable  to  the  defense,  and 
strictly  in  accord  witiv  the  general  rules  of  law  which  his 
counsel  cite  and  reply  upon  in  the  presentation  of  the  appeal 
to  this  court.    Assuming,  as  we  must,  that  the  jury  gave 
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heed  to  the  charge,  it  follows  that  they  found  that  defend- 
ants were  negligent;  and  in  this  we  hold,  as  already  in- 
dicated, that  their  verdict  has  support  in  the  evidence. 

To  avoid  any  misunderstanding  of  this  decision  as  a 
pi'ecedent,  we  think  it  proper  to  say  that  the  cases  and 
authorities  cited  and  relied  upon  by  the  appellant,  nearl.v 
OP  quite  all  of  thciii,  have  reference  to  the  right  of  lateral 
support  where  the  land  ui)on  one  or  both  sides  of  the  parti- 
tion line  is  in  its  natural  condition.  That  rules  applicable 
to  such  a  situation  are  subject  to  very  material  modifica- 
tion, where  the  owners  on  both  sides  have  erected  buildings 
se])arated  only  by  a  party  wall  which  both  have  utilized,  is 
well  established ;  but,  in  view  of  the  fact  that  the  case 
seems  to  have  been  tried  without  any  special  reference  to 
the  distinction  which  we  have  suggested,  we  shall  not  now 
attempt  to  discuss  it  or  define  its  proper  limits.  See 
^tafTett  V,  Baudler,  181  Iowa  965.  See,  also,  Eno  v,  Del 
VeccJiio,  f)  Duer  (X.  Y.)  17;  PartricUfe  v.  Gilbert,  15  N.  Y. 
601;  Brooks  i\  Curt  in,  50  N.  Y.  639;  Webster  v.  Stevens, 
5  Duer  (N.  Y.)  553;  Donling  v,  Hennimfs,  20  Md.  179; 
Stevenson  v,  Wallace,  27  Gratt.  (Va.)  77;  Bradbee  v.  Mayor, 
4  Man.  &  O.  714;  Miller  r.  Brown.  33  Ohio  St.  547.  And 
see  the  very  thorough  annotation  of  cases  l>earing  on  rights 
in  party  walls  in  Bloeh  r.  Tsluim,  92  Am.  Dec.  287,  289,  305; 
also,  in  Dun^comb  v.  Randolph,  89  Am.  St.  Rep.  915,  924, 
1>45,  and  Walker  v.  Strosnider,  21  Ann.  Cas.  1.  It  is  further 
to  be  remembered  that,  in  this  state,  we  have  a  statute  regu- 
lating party  walls,  and  to  some  extent  defining  the  rights 
of  adjoining  owners  thi?rein. 

The  record  in  this  case  discloses  no  error  to  the  prej- 
udice of  the  appellant,  and  the  judgment  l>elow  is — Af- 
firmed. 

Preston,  C  J.,  Gayxok  and  Stevkxs,  JJ.,  concur. 
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DiTNCOMBE  Savings  Bank,  Appellant,  v.  Mrs.  S.  B.  Eaton 

et  al.,  Appellees. 

OONTBAOTS:  Discharge  of  Debts  of  Orantor.  Evidence  reviewed, 
and  held  insufficient  to  establish  a  contract  on  the  part  of  a 
grantee  of  land  to  pay  certain  debts  of  the  grantor. 

Appeal  from  Webster  District  Court. — Edward  M.  McCall, 

Judge. 

November  19,  1918. 

Suit  in  equity,  to  subject  real  estate  to  the  payment  of 
plaintiff's  judgment.  There  was  a  decree  dismissing  the 
petition,  and  the  plaintiff  appeals. — Afflrmed. 

Healy  d  Thomas,  for  appellant. 

Kenyon,  KeUeher,  Price  d  Hanson,  and  E.  J.  Ya/n  Ness, 
for  appellees. 

Evans,  eT. — The  judgment  debtor  is  Mrs.  Eaton.  The 
defendant  Sid  Backus  is  the  son-in-law  of  Mrs.  Eaton,  and 
defendant  Laura  Backus  is  her  daughter.  Originally,  the 
plaintiff's  petition  was  a  creditor's  bill,  whereby  it  sought 
to  set  aside  as  fraudulent  a  conveyance  from  Mrs.  Eaton 
to  her  son-in-law.  Later,  an  amendment  to  the  petition  was 
filed,  whereby  it  was  averred  that  the  defendants  Backus, 
in  consideration  of  the  conveyance,  agreed  to  pay  the  debt 
owed  by  Mrs.  Eaton  to  the  plaintiff.  This  debt  amounted 
to  f 580.  The  facts  upon  which  the  controversy  rest  are 
that  Mrs.  Eaton  owned  a  life  estate  in  a  little  property  at 
Buncombe,  the  remainder  thereof  being  owned  by  her  chil- 
dren. The  property,  in  its  entirety,  was  of  the  value  of  from 
fl,400  to  |1,700.  Mrs.  Eaton  became  involved  in  many 
debts;  and  likewise,  some  of  her  children.  The  son-in-law 
Backus  bought  the  interests  of  the  various  children,  except 
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that  of  his  wife,  and  bought  alfo  the  life  estate  of  the 
mother,  Mrs.  Eaton.  It  is  now  contended  by  the  plaintiff 
that,  as  a  consideration  for  the  purchase  from  Mrs.  Eaton, 
he  agreed  to  pay  all  her  debts.  This  is  denied  by  Backus. 
The  controversy  presents  a  question  of  fact  only,  and  the 
evidence  is  in  conflict.  We  are  clear  that  the  evidence  on 
the  part  of  the  defendants  is  the  more  reasonable  and  prob- 
able. A  part  of  the  consideration  to  Mrs.  Eaton  was  that 
she  should  receive  back  a  life  lease  of  the  same  premises, 
and  such  life  lease  was  executed  to  her.  In  addition  to  that, 
the  defendant  paid  bills  for  her,  amounting  to  f350.  In 
taking  a  conveyance  of  her  life  estate  and  executing  back 
to  her  a  life  lease,  he  assumed  the  payment  of  all  taxes  and 
assessments  against  the  property.  In  a  practical  sense,  her 
situation  with  reference  to  the  property  was  improved  by 
the  change.  It  is  not  now  claimed  that  there  was  any  fraud 
in  the  transaction.  If  the  defendant  did  agree  to  pay  the 
debt  due  to  the  plaintiff,  then  he  agreed  to  pay  for  Mrs. 
Eaton's  interest  in  the  property  much  more  than  the  value 
thereof,  by  the  undisputed  testimony.  The  burden  was  up- 
on the  plaintiff.  We  think  the  preponderance  of  the  evi- 
dence was  clearly  with  the  defendants.  The  decree  of  the 
district  court  is,  therefore, — Affirmed. 

Preston,  C.  J.,  Ladd  and  Salinger,  J.T.,  concur. 


J.  C.  Farr,  Appellee,  v.  W.  R.  Howbrton,  Appellant;  Ella 

M.  Carpenter,  Intervenor. 

STIPULATIONS:    Oonstructlon.     Stipulation  reviewed,  and  held  that  \ 

1  the  facts  therein  conceded  went  to  the  validity  of  a  judgment 
db  initio. 

AJPVBAl*  AND  EBBOR:     Failure  to  Serve  Intervenor.    Failure  to 

2  serve  notice  of  appeal  on  intervenor,  who  prevailed  in  the  trial 
court,  is  fatal  to  the  appeal. 
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Appeal  from  i]fahaska  IXMirict  Court. — John   F.  Talbott. 

Judge. 

November  19,  1918. 

Suit  to  set  aside  and  cancel  jud{?inent,  and  enjoin  the 
execution  of  a  sheriff's  deed.  Ella  M.  Carpenter  intervened, 
claiming  to  own  the  land.  On  hearing,  decree  was  entered 
as  prayed.  Howerton  appeals  from  the  order  of  court  over- 
ruling motion  for  new  trial. — Reversed  an  to  plaintiff;  (Um- 
missed  as  to  intervenor. 

David  »Sf.  David y  for  appellant. 

L.  T,  Shangle  and  D.  C.  Waggoner^  for  appellees. 

Ladd,  J. — I.  It  appears  that  Joseph  Farr,  Sr.,  died 
testate,  seized  of  certain  lands.  By  the  terms  of  his  will,  a 
life  estate  in  all  his  property  passed   to  his  widow,  and, 

upon  her  death,  which  occurred  September 

^'  Construction.^'     -^^^  ^^^^^  *«  **»^  ^^^^^  surviving  children,  to 

wit,  Joseph  Farr,  Jr.,  Jasper  C.  Farr,  and 

Mary  Sexton.  It  appears  that  one  Nugent  obtained  judg- 
ment for  $70  and  costs  against  Jasj>er  C.  Farr,  December 
24,  1901;  and  on  February  18,  1908,  this  judgment  was  as- 
signed to  the  defendant.  W.  R.  Howerton;  and  later,  on 
September  27,  1910,  execution  issued,  was  levied  on  the 
plaintiff's  apparent  interest  in  the  land;  and  on  October 
25th  following,  the  same  was  sold  by  the  sheriff  in  satisfac- 
tion of  said  judgment  to  said  Howerton.  The  petition,  in 
addition  to  these  facts,  alleged  that,  unless  restrained,  thf 
sheriff  would  execute  sheriff's  deed,  and  prayed  that  he  be 
enjoined  from  so  doing;  that  the  judgment  be  caiicelleti; 
and  that  title  be  quieted  in  the  plaintiff,  for  that,  as  was 
alleged : 

"Howerton  procured  said  assignment  by  reason  of  the 
fact  that  said  judgment  was  claimed  by  said  Nugent  on  a 
landlord's  lien,  which  w^as  a  lien  on  certain  personal  prop- 
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erty  prior  and  subsequent  to  the  claims  that  said  Howerton 
owned  and  held  against  the  said  property,  and  said  W.  H. 
Howerton  has  acquired  said  landlord's  lien  and  converted 
all  of  said  property  to  his  own  use  and  benefit,  in  satisfac- 
tion of  said  landlord's  lien,  and  the  said  judgment  was  • 
therebv  satisfied." 

An  amendment  alleged  that,  at  the  time  of  the  rendi- 
tion of  judgment,  there  was  nothing  due  Nugent  from  Farr. 
The  answer  put  these  last  allegations  in  issue. 

In  support  of  the  issues  so  raised,  the  parties  stipu- 
lated that  the  action  was  aided  by  a  landlord's  attachment, 
which  was  levied  on  a  stock  of  groceries  previously  sold  by 
Farr  to  Howerton ;  that  the  latter  paid  Nugent  the  amount 
of  rent  and  costs  of  the  suit,  in  order  to  release  the  levy  of 
the  attachment,  and  the  goods  were  released ;  that  Nugent 
took  judgment  for  f70  and  costs,  December  24,  1901.  The 
facts  so  stipulated  do  not  warrant  the  conclusion  that  de- 
fendant converted  the  property  levied  on,  or  that  the  judg- 
ment was  ever  paid;  and  the  judgment  entered  was  Con- 
clusive evidence  that  something  was  owing.  The  facts 
.stipulated  went  to  the  validity  of  the  judgment  ah  InitU}, 
rather  than  to  whether  it  had  been  satisfied  or  cancelled, 
aH  allseed  in  the  petition.  The  insufficiency  thereof  was 
made  a  ground  for  new  trial  in  appellant's  motion  therefor, 
and  it  should  have  been  sustained. 

TI.     On  February  8,  1917,  Ella  M.  Carpenter  filed  a 
petition  of  inten^ention,  saying  that  she  was  owner  of  the 
premises  in  controversy,  and  had  been  such  since  Septem- 
ber 9,  1916 ;  that  the  judgment  was  not  then 

''  BRm?R  ?*  failSre      ^  ^^^^  "P^^  *^^  property ;  that  the  levy  and 
VenV^^  *°*^^'     sale  created  a  cloud  on  her  title;  and  that 

she  joined  in  the  allegations  of  the  petition 
in  asking  that  the  sale  be  set  aside,  and  that  the  title  be 
quieted  in  her,  as  against  the  judgment  and  certificate  of 
sale. 
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The  decree  set  aside  the  sale,  and  quieted  title  in  her 
as  owner,  against  Howerton.  Though  the  motion  for  new 
trial  asked  that  this  be  set  aside,  notice  of  appeal  was  not 
served  on  the  intervenor.  This  was  essential  to  a  review  of 
the  ruling  of  the  court.  Section  3594  of  the  Code  provides 
that  the  intervenor  may  join  the  plaintiff  in  claiming  what 
is  sought  in  the  petition,  or  unite  with  the  defendant  in  re- 
sisting such  claim,  or  demand  something  adverse  to  both 
plaintiff  and  defendant.  Here,  the  intervenor  joined  the 
plaintiff,  in  asking  that  the  sale  be  set  aside,  and  sought  re- 
lief adverse  to  both,  by  praying  that  the  title  to  the  land 
be  quieted  in  her.    Under  Section  4114  of  the  Code: 

"An  appeal  is  taken  and  perfected  by  the  service  of  a 
notice  in  writing  on  the  adverse  party,  his  agent,  or  any 
attorney  who  appeared  for  him  in  the  case  in  the  court  be- 
low, and  also  upon  the  clerk  of  court  wherein  the  proceed- 
ings were  had,  stating  the  appeal  from  the  same,  or  from 
some  specific  part  thereof,  defining  such  part." 

Parties,  to  be  adverse,  are  not  necessarily  plaintiff  or 
defendant,  but  are  those  having  adverse  interests  in  the 
litigation.  The  intervenor  claimed  that  the  sale  should  be 
set  aside,  and  title  quieted  in  her.  This  relief,  if  granted, 
necessarily  defeated  the  defendant's  claim,  as  purchaser  un- 
der the  execution ;  and,  in  the  sense  contemplated  by  stat- 
ute, the  intervenor  was  an  adverse  party,  and  must  have 
been  given  notice.  Were  the  decree  of  the  district  court 
to  be  reversed  as  to  her,  she  must  redeem  from  the  judg- 
ment sale,  or  lose  her  land  through  the  execution  of  a 
sheriff's  deed.  Because  of  not  making  her  a  party  to  the 
appeal,  that  portion  of  the  decree,  in  so  far  as  it  affects  her, 
cannot  be  reviewed.  She  was  not  a  coparty,  and  for  that 
reason  the  motion  to  dismiss,  based  on  lailure  to  serve  a 
coparty  with  notice  of  appeal,  need  not  be  considered. 

As  intervenor  is  not  before  the  court,  only  that  por- 
tion of  the  decree  cancelling  the  judgment  against  Farr  is 
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considered. — Reversed  as  to  Farr;  dismissed  as  to  Car- 
penter, 

Preston,  C.  J.,  Evans  and  Stevens,  JJ.,  concur. 


International  Harvester  Company  of  America,* Appellant, 
V.  Selmbr  Bye,  Administrator,  et  al..  Appellees. 

WQiIfS:    Wliat  Embraced  in  Devise  of   "Homestead."    Bztrinsic 

1  facts  and  circumstances  may  demonstrate  that  a  testator,  in  de- 
scribing a  devise  as  '*my  homestead  property/'  had  in  mind, 
not  the  statutory  40  acres  where  his  improvements  were  situ- 
ated, but  the  entire  farm  occupied  by  him  as  a  home,  which 
was  much  in  excess  of  40  acres. 

PRINCIPLE  APPLIED:     See  No.  2. 

WnaLS:     Identifying  Devise.    Ehctrinsic  evidence  is  admissible  to 

2  identify  an  imperfectly  described  devise. 

PRINCIPLE  APPLIEH):  A  testator  devised,  in  fee,  to  his 
wife,  (1)  all  .personal  property,  (2)  "my  homestead  property,^ 
and  (3)  a  life  estate  in  all  other  realty.  To  his  children  he  de- 
vised the  remainder,  ''except  the  homestead."  An  issue  arose 
as  to  whether  the  will  conveyed  to  the  wife  the  statutory  40  acres 
where  the  improvements  were  situated  or  whether  the  term 
"homestead"  was  used  in  the  popular  sense  of  the  entire  farm, 
occupied  by  the  testator  and  his  family.  Held,  the  following 
testimony  was  admissible: 

That  testator's  home  place  consisted  of  320  acres;  that  he, 
with  his  family,  had  lived  thereon  from  a  time  long  prior  to 
the  execution  of  the  will,  and  up  to  the  time  of  his  death;  that 
a  public  road  ran  along  the  east  and  south  lines;  that  said  farm 
was  cross-fenced,  but  not  on  the  quarter  or  quarter  qliarter  lines, 
and  was  operated  as  an  entirety;  that  the  residence  and  other 
improvements,  being  the  only  ones  on  the  farm,  were  situated 
near  the  center  of  the  east  line,  and  were  of  a  size  and  nature 
suitable  for  operating  a  320-acre  farm,  as  an  entirety;  that  a 
large  grove  furnished  a  wind-break;  that  no  statutory  homestead 
bad  ever  been  platted;  that  testator  was  of  foreign  birth,  and 
probably  had  no  particular  understanding  of  the  term  "home- 
stead," in  a  statutory  sense;  that,  when  the  will  was  executed, 
he  owned  160  acres  in  an  adjoining  section,  but  subsequently 
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sold  it;  that,  when  he  died,  he  owned  land  in  North  Dakota. 

Held,  also,  that  the  will  conveyed  the  entire  320  acres  to  the 
wife. 

Appeal  from  CeiTo  Gordo  District  Court. — Josbph  J. 

Clark,  Judge. 

November  19,  1918, 

Suit  \o  have  eoustnied  a  clause  in  the  will  of  John 
Bye,  devising  "my  homestead  property."  On  hearing,  this 
was  held  to  pass  the  entire  farm,  rather  than  the  40  acre? 
on  which  the  dwelling  was  located.  The  plaintiff  appeals.— 
Affirmed. 

t^enneff,  Bliss,  Witicer  d-  Sentieff,  and  Victor  A.  R^ny, 
for  appellant. 

T.  A.  Kingland  and  J,  F.  D,  Meighen,  for  appellees. 

Ladd,  J. — ()n  November  4,  1914,  the  plaintiff  herein  re- 
covered judgment  against  elohn  Bye,  Jr.,  for  $2,800.60  and 
:osts,  and  on  October  26,  1915,  obtained  another  judgment 

against  him  for  J820.95  and  costs.     These 

^'  orabraced^in^de     judgments    Were   obtained   in    the   district 

stead/' "^°™^"     ^**>"^^   o^   Winnebago   County,   and   therein 

levies  of  writs  of  attachment  on  said  Bye's 
undivided  interest  in  the  south  half  of  Section  8  in  Town- 
ship 100  North,  of  Range  23  West  of  the  Fifth  P.  M.,  in 
Winnebago  County,  were  sustained  and  confirmed.  There 
being  doubt  as  to  whether  the  judgment  defendant  had  any 
interest  in  said  land,  this  suit  was  instituted  to  have  the 
will  under  which  he  took,  if  at  all,  construed.  It  appears^ 
that  John  Bye,  Sr.,  died  testate,  June  6,  1914,  leaving  him 
surviving  a  widow  and  eight  children,  including  John  Bye, 
Jr.  His  will,  dated  March  18,  1908,  duly  admitted  to  pro- 
bate, gave  his  wife,  in  Paragraph  1,  all  personal  property, 
and  gave  to  his  "said  wife,  Julia  Bye,  my  homestead  prop- 
erty to  be  her  property  absolutely  ip   fee  simple,"     She 
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was  giveu,  in  the  second  paragraph,  '^the  possession  of  and 
rents  and  profits  of  tlie  remainder  of  all  real  estate  that  I 
may  be  possessed  of  as  long  as  my  said  wife  is  living." 
The  third  paragraph  reads: 

**Upon  the  death  of  my  said  wife,  I  direct  that  the  real 
estate  herein  mentioned,  except  the  homestead  and  any 
property  not  heretofore  disposed  of,  shall  be  divided  equally 
,  among  my  children  share  and  share  alike. '^ 

It  then  directed  the  appointment  of  his  wife  as  exec- 
utrix. 

John  Bye,  Sr.,  died  seized  of  the  half  section  of  land 
above  described,  and  had  resided  thereon 'with  his  family, 
since  and  long  before  the  making  of  his  will.    At  the  time 

the  will  was  made,  he  also  owned  160  acres 

^'  timng  deiue      "^  ^"   adjoining  section,  but  sold  that  to 

one  of  his  sons,  in  1913.  He  had  some 
land  in  North  Dakota  at  the  time  of  his  death.  The 
precise  issue  is  whether  the  w^ords,  "my  home- 
stead  property/'  contained  in  the  first  paragraph  of  the 
will,  should  be  construed  as  referring  to  the  entire  half 
section  where  decedent  lived  so  long,  or  merely  to  the  40 
acres  on  which  the  dwelling  house  and  buildings  appurte- 
nant thereto  were  located.  It  will  be  noted  that  the  subject 
of  the  devise  is  not  described  otherwise  than  as  "my  home- 
stead property,"  and  the  introduction  of  extrinsic  evidence 
was  essential  for  its  identification.  That  such  evidence  was 
admissible  appears  from  Whitehmise  v.  Whitehousef  136 
Iowa  165,  and  Ellsworth  CoUege  v.  Carletofiy  178  Iowa  845. 
A  s  observed  in  the  last  case : 

"The  intent  of  the  testator  is  to  be  ascertained  from  the 
terms  of  the  will,  in  connection  with  other  legitimate 
sources  of  information,  and,  when  ascertained,  will,  in  the 
absence  of  some  insurmountable  obstacle,  be  carried  into 
eflfect." 

In  ascertaining  what  the  testator  meant  by  "my  home- 
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stead  property,"  all  facts  may  be  shown  which  bear  there- 
on.   As  remarked  in  4  Wigmope  on  Evidence,  Section  2470: 

"Once  freed  from  the  primitive  formalism  which  viewB 
the  document  as  a  self-contained  and  self -operative  formula, 
we  can  fully  appreciate  the  modem  principle  that  the  words 
of  a  document  are  never  anything  but  indices  to  extrinsic 
things,  and  that,  therefore,  all  the  circumstances  must  be 
considered  which  go  to  make  clear  the  sense  of  the  words,— 
that  is,  their  associations  with  things.  In  the  field  of  wills, 
where  there  is  none  but  the  individual  standard  of  meaning 
to  be  considered,  this  principle  is  seen  in  unrestricted  opera- 
tion; and  its  full  sanction  has  often  been  judidallj 
avowed." 

In  cases  like  this,  evidence  of  decedent's  ownership  of 
different  tracts  of  land,  which  he  occupied  with  his  family, 
the  nature  and  plan  of  the  improvements,  how  and  when 
he  acquired  it,  his  habit  in  referring  to  it,  and  the  like,  may 
be  considered ;  and  all  this,  not  to  alter,  but  to  enable  the 
court  to  interpret,  the  language  of  the  will.  See  4  Wigmore 
on  Evidence,  Sections  2467,  2471;  1  Underbill  on  Wills. 
Section  211. 

Decedent  acquired  the  ^FA/^  of  said  Section  8,  July  17, 
1876,  and  the  SW14  thereof,  June  8,  1888.  A  pubUc  high- 
way extends  along  the  east  and  south  line  of  the  farm, 
which  was  operated  in  its  entirety  as  a  stock  and  dairy 
farm.  It  was  cross-fenced,  but  not  on  the  quarter  or 
quarter  quarter  section  lines.  The  house  was  near  the  cen- 
ter of  the  east  line,  and  such  in  size  as  was  suitable  for  a 
farm  of  the  acreage  of  this, — containing  ten  rooms.  At  the 
date  of  the  will,  there  was  a  granary  near  the  house,  with 
capacity  of  3,000  bushels ;  a  bam  large  enough  for  100  tons 
of  hay  and  50  or  60  cattle  and  14  horses ;  a  machine  shed, 
and  the  like;  and  later  on,  the  outbuildings  were  recon- 
structed on  a  larger  scale.  A  large  grove  to  the  north  of  the 
buildings  served  as  a  wind-break.    Prom  1892  on,  decedent 
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kept  from  50  to  100  head  of  cattle,  14  to  19  horaes,  and 
many  hogs,  and  he  had  sheep,  when  he  died.  There  was  but 
the  one  set  of  buildings.  Apparently,  no  part  thereof  had 
ever  been  handled  apart  and  distinct  from  the  rest  of  the 
farm,  nor  had  decedent  caused  a  homestead  to  be  platted, 
as  the  statute  permitte<l.  lie  was  of  Norwegian  descent, 
and  does  not  appear  to  have  had  occasion  to  deal  with 
the  word  "homestead"  in  its  technical  meaning,  as  exempt 
property.  Neither  the  improvements  nor  their  location  in- 
dicated any  thought  that  a  40  acres  had  ever  been  con- 
templated as  constituting  a  homestead  exemption.  The 
improvements  were  for  the  entire  farm.  The  40-acre  tract 
was  not  separately  fenced,  platted,  or  occupied.  The  im- 
provements were  not  suitable  for  so  small  a  tract,  but  were 
such  as  required  by  the  half  section.  Because  of  these 
facts,  it  is  extremely  unlikely  that  a  homestead  such  as 
defined  to  be  exempt  from  judicial  sale,  and  for  the  con- 
veyance of  which  certain  restrictions  are  prescribed,  and 
limited  in  acres,  outside  of  a  municipality,  to  40  acres,  was 
intended.  There  is  better  reason  for  saying  that  the  word 
*Tiomestead"  was  employed  in  the  will  in  a  popular  or 
descriptive  sense.  As  suggested  by  counsel  for  apjjellant, 
the  word  "property,"  whether  it  refer  to  a  right  in  a  thing 
or  to  the  thing  itself,  is  a  generic  term  of  extensive  applica- 
tion. 

'^Property  is  nomen  generalissimum,  and  extends  to 
every  species  of  valuable  right  and  interest,  including  real 
and  personal  property,  easements,  franchises,  and  other  in- 
corporeal hereditaments."  10  Am.  &  Eiig.  Encyc.  of  Law 
(Ist  Ed.)  284. 

When  unrestricted,  "property"  includes  every  class  of 
property  which  a  man  can  own ;  but  it  is  generally  used  in 
a  less  comprehensive  sense.  Wilson  v.  Beckwith,  140  Mo. 
359  (41  S.  W.  985).  See,  also,  Fears  v.  f^tate,  102  Ga.  274 
(29  S.  E.  463)  ;  National  Tel,  Netcs  Co.  v.  Western  Union 

Vol.  184  lA.— 67 
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Tel.  Co.,  119  Fed.  294  (60  L.  R.  A.  805).  The  term  "proper- 
ty,"  however,  may  be,  and  usually  is,  restricted,  generally  by 
the  context.  Decedent  had  two  tracts  of  land,  one  on  which 
he  lived,  with  his  family,  and  another  near  by.  It  is  agreed 
that  he  did  not  mean  the  latter  tract  He  must  have  in- 
tended the  realty  upon  which  he  then  resided  and  continued 
to  reside  until  his  death.  That  was  property,  and  by  the 
word  "homestead,"  testator  may  have  intended  to  point  out 
this  tract  of  land  as  that  devised,  instead  of  the  other, 
thereby  designating  the  property  containing  his  homestead. 
Moreover,  the  word  "homestead"  has  a  popular  meaning, 
which  he  might  have  employed  to  point  out  the  devise. 

In  Hopkins  v.  Orimes,  .14  Iowa  73,  the  devise  was  to 
the  wife  during  her  widowhood,  of  "all  my  homestead  tract 
of  land  >\hereon  I  now  reside,  except  said  fractional  Sec- 
tion 4,  above  named;"  and  in  speaking  of  this,  the  court 
said: 

"At  tliat  time,  the  word  ^homestead'  had  not.  in  this 
state  (or  territory,  as  it  then  was),  an  abstract,  technical 
meaning,  as  it  is  now  defined  and  understood  to  have,  un 
der  the  statute  exempting  a  homestead  from  judicial  or 
forced  sales,  but  was  used  in  its  general  or  popular  sense, 
and  it  is  in  this  sense  that  it  is  to  be  construed,  or,  to 
speak,  perhaps,  more  accurately,  it  should  be  construed  in 
the  sense  in  which  it  was  used  by  the  testator.  At  the  time 
of  his  death,  he  lived  on  a  farm  in  the  country;  of  course 
he  used  the  term  in  a  sense  applicable  to  an  agricultural  or 
country  residence.  Farms  are  of  various  sizes,  composed  of 
one  or  more  tracts.  The  word  ^homestead'  is  indeter- 
minate, and  imports  no  specific  quantity  of  land,  but  was 
employed,  I  apprehend,  by  the  testator,  in  its  then  common 
acceptation,  to  include  all  the  land  that  was  appurtenant 
to,  used,  and  considered  by  him  as  making  up  the  farm 
which  he  cultivated,  and  upon  which  he  resided.'' 

In  Ford  v.  Ford.  70  Wis.  19  (5  Am.  St.  117),  the  tes 
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tator,  in  the  seventh  clause  of  the  will,  provided  "that  my 
wife,  Maggie,  shall  have  the  use  of  my  homestead,  furni- 
ture and  appurtenances  located  on  Spaight  Street,  Madison, 
Wis.,  so  long  as  she  may  desire  to  live  in  it  as  her  home;" 
and  with  reference  thereto,  the  court  said: 

"The  word  'homestead,'  as  used  in  the  will,  manifestly 
means  the  house  and  all  the  grounds  where  the  testator 
lived,  and  is  not  restricted  to  one  fourth  of  an  acre  men- 
tioned in  the  statute." 

In  Smith  v.  Dennis,  163  111.  631  (45  N.  E.  267),  the 
court  remarked  that  the  "term  'homestead,'  as  used  in  this 
will,  means  'the  dwelling  house,  at  which  the  family  resides, 
with  the  usual  and  customary  appurtenances,  including  out- 
buildings of  every  kind  necessary  and  convenient  for  family 
use,  and  lands  used  for  the  purposes  thereof.' "  This  evi- 
dently was  taken  from  Anderson's  Law  Dictionary,  512. 
The  consensus  of  opinion  is  well  stated  in  13  Ruling  Case 
Law  540,  where  it  is  said  that  the  "word  'homestead'  has 
both  a  popular  and  legal  signification.  In  its  popular  sense, 
it  signifies  the  place  of  the  home, — the  residence  of  the  fam 
ily ;  it  represents  the  dwelling  house  in  which  the  family  re- 
sides, with  the  usual  and  customary  appurtenances,  includ- 
ing the  outbuildings  of  every  kind  necessary  or  convenient 
for  family  use,  and  lands  used  for  the  purposes  thereof." 

Appellant  insists  that  this  text  is  not  sustained  by  the 
authorities  cited. 

In  California,  the  limit  of  the  homestead  is  fixed  by 
value,  rather  than  quantity  of  land;  but  nevertheless,  the 
lan^age  of  the  court  in  Oregg  v.  Bostwick,  33  Cal.  220  (91 
Am.  Dec.  637),  seems  to  support  the  text: 

"Both  in  the  Constitution  and  in  the  statute,  the  word 
^homestead'  is  used  in  its  ordinary  and  popular  sense — or, 
in  other  words,  its  legal  sense  is  also  its  popular  sense.  It 
represents  the  dwelling  house  at  which  the  family  resides, 
with  the  usual  and  customary  appurtenances,  including  out- 
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buildings^  of  every  kind  necessary  or  convenient  for  the 
family  use,  and  lands  used  for  the  purposes  thereof  ♦  ♦  • 
it  is  unlimited  by  extent  merely." 

See  Calmer  v.  Calmer,  15  N.  D.  120  (106  N.  W.  684). 

In  1  Underbill  on  Wills,  304,  it  is  said  that : 

*^The  word,  in  its  popular  sense,  signifies  the  usual 
residence  of  the  testator  and  his  family.  If  in  town,  the 
dwelling  house,  with  the  customary  appurtenances  which 
render  it  habitable,  is  meant.  If  in  the  country,  the  term 
will  include  the  dwelling  house  of  the  testator  and  land 
which  has  been  cultivated  by  occupant  strictly  in  connec- 
tion with  it,  as  well  as  all  convenient  barns,  stables,  and 
other  outbuildings  of  every  sort,  necessary  or  convenient  for 
the  proper  occupancy  of  the  dwelling  house  by  a  family.'' 

The  lexicographers  appear  to  be  of  the  same  opinion, 
for  the  word  is  defined  in  Webster's  Dictionary : 

"The  place  where  one's  home  is;  the  home  place;  a 
home  and  enclosure  or  ground  immediately  connected  with 
it;  the  land*  and  buildings  thereon  occupied  by  the  owner 
as  a  home  for  himself  and  his  family,  if  any,  and  more  or 
less  protected  by  law  from  the  claims  of  creditors." 

And  by  the  Standard  Dictionary  as: 

"The  house  and  adjacent  land  occupied  as  ^  home;  a 
fann  occupied  by  the  owner  and  his  family;  the  place  of 
permanent  family  abode." 

Plainly  enough,  the  word  has  a  popular  meaning;  and 
we  are  of  opinion  that  it  was  either  employed  by  the  testa- 
tor in  a  restrictive  sense,  in  disposing  of  the  property,  as 
that  containing  his  homestead,  or  in  its  popular  sense,  as 
describing  the  premises  intended.  Nothing  in  the  record 
suggests  the  thought  on  testator's  part  of  using  the  word 
"homestead"  in  the  statutoiy  as  distinguished  from  the 
popular  sense.  The  farm  on  which  he  had  lived  so  long, 
and  operated  as  an  entirety,  always  was,  in  a  popular  sense, 
his  homestead  property;  and  it  was  in  this  sense,  in  referring 
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to  the  preceding  paragraph,  that  it  was  mentioned  as  a 
homestead  in  the  third  paragraph  of  the  will.  As  con- 
tended,  words  having  a  legal  signification  will  be  presumed 
to  have  been  used  by  the  testator  in  that  sense;  but  the 
expression  "my  homestead  property,"  without  more,  tend- 
ing to  identify  the  property  intended,  does  not,  as  we  think, 
have  a  well-defined  legal  significance,  and  necessarily  de- 
pends for  its  interpretation  on  the  evidence  identifying  the 
devise  as  that  intended.  The  trial  court  rightly  held  that 
the  entire  farm  passed,  under  the  first  clause  of  the  will, 
to  the  widow. — Affirmed. 

Preston,  C.  J.,  Evans  and  Stevens,  JJ.,  concur. 


Herman  Peter,  Appellee,  v.  Thomas  Griffin,  Appellant, 

et  al. 

PABENT  AND  CHILD:     Support  by  Child.  !.An  agreement  to  sup- 

1  port  and  care  for  his  parent,  and  to  furnish  the  latter  with  a 
proper  burial,  in  return  for  the  parent's  property,  is  not  violated 
by  a  failure  to  erect  a  monument  over  the  grave  of  the  parent; 
nor  is  such  contract  unconscionable  or  lacking  in  consideration 
because  the  parent  soon  dies,  and  the  child  is  largely  overpaid 
for  the  services  extended. 

QUIETIKO  TITItE:     Contract  for  Services  as  Basis.    A  contract  un- 

2  der  which  a  child  agrees  to  care  for  his  parent,  in  return  for 
the  parent's  real  estate,  while  not  constituting  an  actual  con- 
veyance, is,  when  executed,  ample  warrant  for  quieting  the  title 
in  the  child  or  his  grantee. 

Appeal  from  Boone  District  Court, — H.  E.  Fry,  Jud^e. 

November  19,  1918. 

Suit  to  quiet  title.  Tliere  was  a  defense  and  a  cross- 
bill by  the  defendant  Thomas  Griffin.  Upon  trial  had,  there 
was  a  decree  for  the  plaintiff,  and  the  appellant,  Thomas 
Griffin,  appeals. — Affirmed, 
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Ooodykoontz  d  Mahoney^  for  appellant. 

Whitaker  d  Snell,  for  appellee. 

Evans,  J. — The  subject-matter  of  the  action  is  the  tin- 
divided  one  third  of  a  certain  123  acres  of  land  in  Boone 
County.    This  land  had  formerly  belonged  to  Elizabeth  Grif- 
fin, who  died  testate,  seized  thereof,  in  An- 

1       PAftHWF    AMD 

child:  sup-  gust,  1907,  leaving  surviving  her,  her  hus- 
^^^  ^  ^  '  band,  Daniel  Griffin,  and  several  children, 
including  the  appellant,  Thomas  Griffin.  Following  the 
death  of  his  wife,  Daniel  Griffin  entered  into  a  contract 
with  his  son  Daniel  P.  Griffin,  which  was,  in  part,  as 
follows: 

"That  whereas,  the  said  first  party  is  desirous  of  pro- 
viding for  himself  a  good  home,  support  and  maintenance 
during  the  remainder  of  his  life;  and  whereas,  said  second 
party  is  willing  to  provide  such  support  and  maintenance 
for  first  party  in  consideration  of  the  agreements  herein- 
after contained;  it  is  therefore  agreed  between  said  first 
party  and  said  second  party  as  follows:    That  if  the  said 
second  party  shall  from  this  date  until  the  date  of  the  death 
of  said  first  party  furnish  to  said  first  party,  at  second 
party's  cost  and  expense,  a  good,  comfortable  home  with  a 
good,  pleasant  room  for  his  own  use  and  with  all  the  neces- 
saries of  life  suitable  to  first  party's  condition,  age  and 
standing  in  life,  and,  at  all  times,  both  second  party's  self 
and  family  treat  him  kindly,  and  care  for  him  in  sickness 
and  provide  for  first  party's  medicine  and  medical  attend- 
ance, and  at  the  death  of  first  party,  give  him  a  reasonable 
and  commendable  burial,  then  and  in  that  case,  second  par- 
ty is  to  have  and  receive  all  ihe  estate  that  first  party  is 
entitled  to  as  surviving  husband  of  Elizabeth  Griffin,  de- 
ceased.   Second  party  hereby  agrees  to  and  with  said  first 
party  that  in  consideration  of  the  interests  of   his  said 
father,  party  of  the  first  part,  in  and  to  his  full  share  of  the 
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estate  which  he  has  or  shall  be  entitled  to  out  of  the  estate 
of  his  said  wife,  Elizabeth  Griffin,  deceased,  he  will  from  this 
date  during  the  entire  life  of  the  said  flrdt  party  furnish  to 
said  first  party,  at  his  own  cost  and  expense  a  good  comfort- 
able home,  with  a  good,  pleasant  room  for  his  own  use  and 
with  all  the  necessaries  of  life  suitable  to  first  party's  con- 
dition, age  and  standing  in  life,  and  at  all  times,  both  sec- 
ond party's  self  and  family  treat  him  kindly,  and  care  for 
him  in  sickness  and  provide  for  first  party's  medicine  and 
medical  attendance  and  at  the  death  of  said  first  party, 
give  him  a  respectable  and  commendable  burial.  Second 
party  also  agrees,  in  consideration  of  the  premises,  that  he 
will  at  all  times  furnish  to  said  party  all  necessary  cloth- 
ing needed  by  first  party.  And  that  he  will  at  all  times 
furnish  to  said  first  party  a  reasonable  amount  for  first 
party's  spending  money,  to  be  used  by  first  party,  as  he  sees 
fit,  for  his  own  personal  use  and  expenses,  or  for  traveling, 
or  for  anything  that  he  reasonably  needs  for  his  own  per- 
sonal benefit.  Second  party  further  agrees  that,  in  consid- 
.eration  of  the  premises,  he  will  at  his  own  cost  and  expense 
pay  all  of  the  taxes  assessed  against  said  first  party,  and 
keep  up  all  the  repairs  needed  on  the  land  of  said  first 
party;  and  keep  the  building  or  buildings  on  the  premises 
finally  awarded  to  first  party  fully  insured  in  some  good 
responsible  insurance  company  at  all  times.'' 

Daniel  Griffin  died  in  the  following  year.  After  his 
death,  Daniel  P.  Griffin  sold  the  land  to  Fritz  Peter,  who 
ronveyed  the  same  to  the  plaintiff  herein.  The  defendant 
Thomas  Griffin  challenges  the  contract  of  support  and 
maintenance  above  set  forth,  and  challenges  the  title  of 
the  plaintiff,  as  resting  thereon.  The  evidence  is  very 
brief.  There  is  no  contention  but  that  Daniel  P.  Griffin 
performed  the  contract  during  the  life  of  his  father.  The 
argument  for  appellant  rests  upon  two  general  proposi- 
tions:    (1)  That  Daniel  P.  failed  to  give  his  father  a  re- 


1064  Pbtbr  v.  Griffin.  [184  Iowa 

si)ectable  burial;  in  that  he  has  never  erected  a  monnment 
over  his  grave;  and  (2)  that  the  contract  was  either  uncon- 
scionable or  lacked  consideration,  in  that  the  father  lived 
but  a  few  months,  and  that  the  value  of  his  care  and  keep- 
ing was  not  over  f  600,  whereas  it  is  alleged  that  the  land 
was  worth  more  than  f  3,000. 

As  to  the  first  proposition,  there  is  no  provision  in  the 
contract  requiring  a  monument  to  be  erected.  Filial  affec- 
tion would  ordinarily  command  such  a  result,  but  we  know 
of  no  warrant  for  attaching  such  duty  as  a  condition  to  the 
due  performance  of  the  contract.  As  to  the  second  prop- 
2  QuiETiNo  osition,  the  consideration  stipulated  for  was 

?o™ervi?e8*'?8'   Sufficient  to  support  the  contract.    The  rec- 
^*^*"*  ord  does  not  disclose  the  age  of  the  father, 

nor  what  his  expectancy  of  life  was  at  the  time  he  entered 
into  the  contract.  He  might  have  lived  many  years,  and 
might  have  needed  much  laborious  and  expensive  care.  Tt 
was  the  undertaking  of  the  son  to  make  full  provision  for 
such  care,  whatever  its  extent.  No  authority  is  cited  to  us 
wherein  such  a  contract  has  ever  been  denounced  as  un- . 
supported  by  adequate  consideration. 

It  is  argued,  also,  that  the  contract  was  something  less 
than  a  conveyance,  and  that,  being  an  executory  contract 
only,  it  would  not  in  legal  effect,  convey  the  land.  Grant- 
ing the  argument,  the  contract  was,  nevertheless,  good  in 
equity,  and  capable  of  enforcement.  The  very  purpose  of 
this  quieting  title  suit  is  to  obtain  enforcement  thereof. 
The  only  advantage  to  be  gained  by  the  defendant  from  the 
fact  that  the  contract  was  less  than  a  legal  conveyance  is 
that  he  is  permitted  to  interpose  his  defense  thereto  as 
against  the  plaintiff  as  a  purchaser.  That  is  to  say,  where- 
as an  actual  conveyance  by  deed  would  have  operated  to 
the  protection  of  the  plaintiff  as  an  innocent  purchaser,  this 
contract  does  not  so  operate  in  his  favor.  The  rights  of 
the  plaintiff  as  a  purchaser,  however  innocent,  will  rise  no 
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higher  than  the  rights  of  Daniel  P.  Griffin.  The  burden  of 
attack  rests,  nevertheless,  upon  the  appellant,  and  he  must 
show  valid  reason  why  the  contract  should  not  be  recog- 
nized and  enforced.  We  think  the  trial  court  properly 
entered  a  decree  for  the  plaintiff,  and  it  is — Affirmed. 

Preston,  C.  J.,  Ladd  and  Salingbr^  JJ.,  concur. 


Elwood  H.  Roybr,  Inc..  Petitioner,  v.  J.  E.  Mebshon,  Judge, 

I 

Defendant. 

JUDOICENT:     Municipal  Oourt.    Proceedings  to  vacate  a  judgment 

1  of  the  municipal  court  for  irregularity  in  obtaining  the  same  is 
timely  if  brought  within  one  year  from  the  rendition  of  the 
judgment.  (Sec.  694-C17,  Code  Suppl.  Supp..  1915;  Sec.  4093, 
Code,  1897.) 

GABNISHMENT:     Judgment  without  Jurisdiction.    No  jurisdiction 

2  exists  to  render  a  judgment  against  a  garnishee  in  a  proceeding 
in  rem  against  a  non-resident  defendant,  when  the  garnishee's 
answer  that  he  had  no  property  in  his  possession  belonging  to 
the    defendant   stands   uncontroverted. 

Certiorari  to  Des  Moines  Municipal  Court. — J.  E.  Mbr- 
shon, Judge. 

NOVEMBBB  19,   1918. 

This  is  a  certiorari  proceeding,  brought  to  test  the 
legality  of  an  order  entered  by  the  respondent,  as  judge  of 
the  municipal  court  of  the  city  of  Des  Moines.  The  facts 
appear  in  the  opinion. — Affirmed. 

MiUer  A  WaUingford  and  Oliver  H.  Miller,  tor  peti- 
tioner. 

Dunshee,  Haines  d  Brody,  for  respondent. 

Evans,  J. — ^The  order  complained  of  was  entered  on 
January  23,  1918,  in  a  case  entitled  Elwood  H.  Royer  y.  H. 
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C.  Pride.    In  the  original  case  thus  entitled,  a  judgment  had 

been   entered  on  October  4,  1917,  against 
^'  m2?i?iISi '  the  Mechanics  Savings  Bank  of  Des  Moines, 

^""^  as   garnishee.     On   January   14,   1918,  the 

garnishee  filed  a  motion  to  set  aside  such  judgment  against 
it;  on  the  ground  of  irregularity  in  obtaining  the  same. 
The  motion  recited  the  facts  upon  which  the  claim  of  al- 
leged irregularity  was  based.  The  petitioner  herein,  who 
was  the  plaintiff  in  such  action,  resisted  the  motion  of  the 
garnishee,  on  the  ground  that  it  came  too  late;  and  such  is 
the  contention  now  pressed  upon  us  in  this  proceeding. 

To  go  back  to  the  original  case^  the  plaintiff  thereb 
began  suit,  aided  by  an  attachment  against  a  nonresident 
defendant.  He  served  his  attachment  by  garnishment  of  the 
garnishee  bank.  The  bank  answered,  and  disclosed  by  its 
answer  that  it  was  not  indebted  to  the  defendant,  and  that 
it  had  no  funds  in  its  hands  the  property  of  the  defendant. 
Such  was  the  undoubted  legal  effect  of  the  answers  of  the 
garnishee.  These  answers  were  never  controverted.  Such 
was  the  condition  of  the  record  on  October  4th,  1917,  when, 
through  the  inadvertence  of  the  attorney  for  the  plaintiff 
(whose  good  faith  is  not  questioned  by  respondent  herein), 
he  advised  the  court  that  the  garnishee's  answers  admitted 
liability.  Upon  such  representation,  the  court  signed  a 
prepared  order,  condemning  the  property  in  the  hands  of 
the  garnishee,  and  entered  judgment  against  it. 

The  point  now  urged  by  the  petitioner  is  that  the  mo- 
tion of  the  garnishee,  filed  January  14,  1918,  came  too  late, 
and  that  the  court  had  no  jurisdiction  to  entertain  it.  It 
is  said  that,  under  the  provisions  of  Section  4093  of  the 
Code,  the  motion  should  have  been  filed  on  or  before  the  sec- 
ond day  of  the  succeeding  term  of  the  court.  It  is  not  de- 
nied that  a  petition  might  have  been  filed  at  any  time  with- 
in one  year.  We  deem  it  not  very  material,  in  this  par- 
ticular case,  whether  the  application  of  the  garnishee  shall 
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be  deemed  a  motion  or  a  petition.  Notwithstanding  the  ap- 
pellation of  motion,  applied  to  it  by  the  garnishee,  it  con- 
tained all  the  necessary  allegations  of  a  petition;  and  these 
allegations  were  proved  by  evidence  produced  at  the  hearing 
thereon. 

Furthermore,  Chapter  75  of  the  Acts  of  the  Thirty- 
seventh  General  Assembly,  relating  to  practice  in  municipal 
courts,  provides: 

"Section  1.  *  *  *  that  within  one  vear  from  the 
rendition  of  final  judgment  proceedings  may  be  brought  to 
reverse,  vacate  or  modify  the  same,  as  provided  in  Chapter 
1,  Title  XX,  of  the  Code,  for  vacating  or  modifying  final 
judgment  or  order  of  the  district  court." 

Chapter  1,  Title  XX,  of  the  Code  includes  Section  4093, 
which  is  as  follows: 

"Proceedings  to  correct  mistakes  or  omissions  of  the 
clerk,  or  irregularity  in  obtaining  judgment  or  order,  shall 
be  by  motion  served  on  the  adverse  party  or  his  attorney, 
and  within  one  year;  if  made  to  vacate  a  judgment  or  order 
because  of  irregularity  in  obtaining  it,  such  motion  must 
be  made  on  or  before  the  second  day  of  the  succeeding 
term." 

It  will  be  noted  by  this  section  that  proceedings  to 
correct  or  vacate  a  judgment  for  irregularity  in  obtaining 
the  same  "shall  be  by  motion."  This  motion  must  be  filed 
"within  one  year/'  with  the  exception  that,  "if  made  to  va- 
cate," the  motion  must  be  made  on  or  before  the  second 
day  of  the  succeeding  term.  Tt  is  urged  by  the  respondent 
that  the  exception  last  stated  can  have  no  application  to 
practice  in  the  municipal  court,  because  it  is  a  continuing 
court,  and  has  no  terms.  We  think  the  point  is  well  made. 
This  is  emphasized  by  the  fact  that,  though  Chapter  75  of 
the  Acts  of  the  Thirty-seventh  General  Assembly  makes 
Section  4093  a  part  thereof,  by  reference,  yet  it  expressly 
provides,  as  above  quoted,  that,  "within  one  year  from  the 
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rendition  of  final  judgment,  proceedings  may  be  brought  to 
reverse,  vacate  or  modify."  It  necessarily  follows  that  the 
only  limitation  of  time  applicable  to  the  municipal  court  in 
"within  one  year."  The  motion  of  the  garnishee  was, 
therefore,  in  time. 

If  further  reason  in  support  of  the  order  of  the  court 
were  necessary,  it  iflay  be  found  in  the  fact  that  the  judg- 
ment entered  against  the  garnishee  on  October  4,  1917,  was 
2.  gaenibhmunt  :    "^'^^^^^^  without  jurisdiction.    The  court  had 

ou??5rt8dic*^"    "^  personal  jurisdiction  of  the  defendant. 

**°°-  The  action  was  wholly  in  rem.    Only  juris- 

diction in  rem  could  be  obtained,  in  any  event.  In  the  ab- 
sence of  a  reSy  there  could  be  no  jurisdiction  even  in  rem. 
Tlie  answer  of  the  garnishee  disclosed  no  indebtedness  to 
the  attachment  defendant.  There  was  nothing,  therefore, 
to  which  jurisdiction  could  attach.  The  judgment  against 
the  garnishee  was  entered  without  notice,  either  to  the  de- 
fendant or  to  the  garnishee.  Where  a  purported  judgment 
has  been  entered  wholly  without  jurisdiction,  statutory 
formalities  are  not  essential  to  an  attack  upon  it.  It  is 
subject  to  attack,  either  direct  or  collateral,  at  any  time. 
In  such  a  case,  the  court  upon  whose  records  such  a  void 
judgment  has  been  entered,  has  the  inherent  power,  upon 
a  proper  showing,  to  purge  its  record.  The  writ  of  certio- 
rari will  be  dismissed.  The  order  of  the  court  below  will 
.  be — Affirmed. 

Prbston,  0.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


State  of  Iowa;  Appellee,  v.  Ben  Marquardt,  Appellant. 

WITNB8SES:     Bad  Moral  Cliaracter.    One  may  not  be  convicted  of 

1  an  offense  by  merely  showing  his  bad  moral  character,  but  such 
character  may  be  shown  as  bearing  on  his  credibility  as  a  wit- 
ness. 
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INTOXICATING  UQUOBS:  Possession  in  Hotel.  Possession  ot 
2  intoxicating  liquors  in  the  room  of  a  hotel  by  one  not  author- 
ized lo  sell,  raises  a  statutory  presumption  of  possession  with 
Intent  to  unlawfully  sell,  even  though  such  room  is  the  private 
dwelling  place  of  the  possessor.  (Sec.  2427,  Code,  1897.  And 
see  Ch.  323,  Acts  37  G  A.) 

Appeal    from    Winnehago    District    Court, — J.    J.    Clakk, 

Judg:e. 

November  19,  1918. 

Indictment  for  inaintainiDg  a  liquor  iniisanee  in  Win- 
nebago County.  Upon  trial  had,  a  verdict  of  guilty  wuh 
rendered,  and  judgment  entered  thereon.  The  defendant 
appeals. — Affirmed, 

Oorden  d  Osmundsfm,  for  appellant. 

H.  M.  Havner^  Attorney  General,  B.  J,  Poivers^  Assist- 
ant Attorney  General,  for  appellee. 

Evans,  J. — ^Two  grounds  of  reversal  are  laid  by  ap- 
pellant: 

(1)  The  State  introduced  evidence  of  the  defendant's 
moral  character.  He  now  contends  that  the  introduction 
of  this  testimony  was  error,  in  that  his  guilt  could  not  bo 

proved  by  reputation  as  to  his  character. 
'*  Si"^oraf '  The  defendant  was  a  witness  in  his  own 

behalf.  It  was,  therefore,  permissible  to 
the  State  to  show  his  general  moral  character,  as  affecting 
his  credibility  as  a  witness.    Code  Section  4614. 

(2)  In  instructing  the  juiy,  the  trial  court  set  forth 
the  provisions  of  Code  Section  2427.  Pursuant  thereto,  the 
jury  was  instructed  that,  if  intoxicating  liquors  were  found 

in    the   possession   of   the   defendant, '  thev 

2.  Intoxicating  '  ' 

aSSou^in  ^"      were  presumed  to  be  held  l)y  him  for  illegal 
^^^^^'  sale. 

Complaint  is  made  of  this  instruction.    The  defendant, 
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• 
as  a  witness,  testified  that  he  was,  during  the  period  charged 

in  the  indictment,  the  keeper  of  a  hotel;  that  he  did  keep 
intoxicating  liquors  in  a  certain  room  in  said  hotel  continu- 
ously; that  he  kept  the  same  solely  for  his  own  use;  and 
that  he  did  not  keep  the  same  for  sale.    Witnesses  for  the 
State  testified  to  purchases  from  the  defendant  of  intoxicat- 
ing liquors,  and  that  the  same  were  delivered  at  a  certain 
hotel  room.    The  contention  for  the  defendant  is  that  the 
presumption  raised  by  Section  2427  does  not  apply  to  in- 
toxicating liquors  found  in  a  private  dwelling  house,  and 
that  the  room  in  question  was  his  own  private  room.    The 
contention   of  the  defendant   is  completely  negatived  by 
the  express  terms  of  the  statute.    The  exception  contained 
in  such  section  applies  only  to  a  "private  dwelling  house, 
which  does  not  include  or  is  not  used  in  connection  with  a 
tavern,  public  eating  house,  etc."    Manifestly,  such  excep- 
tion will  not  apply  to  a  private  dwelling  house  which  con- 
sists of  a  room  in  a  hotel  owned  by  the  roomer.    No  other 
grounds  of  reversal  are  presented  to  us.    The  judgment  be- 
low is,  therefore, — Affirmed. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  L.  Williams,  Appellant. 

WEAPONS:  Accidental  Possessioii.  It  is  a  complete  defense  to  a 
prosecution  for  carrying  a  concealed  weapon  that  the  accused 
honestly  did  not  know  the  weapon  was  on  his  person. 

Appeal  from  Polk  District  Court.— Q.  A.  Wilson,  Jndge. 

November  19,  1918. 

The  defendant  was  convicted  of  having  carried  a  con- 
cealed weapon,  and  sentenced  to  serve  a  term  of  two  years 
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in  the  penitentiary  at  Fort  Madison.     He  appeals. — Re- 
versed. 

8.  B.  Allen,  for  appellant. 

H.  M.  HoAmer,  Attorney  General,  and  P.  C.  Davidson, 
Assistant  Attorney  General,  for  appellee. 

Ladd,  J. — It  appears  from  the  evidence  that,  about 
November  11,  1917,  several  policemen,  while  Engaged  in 
another  matter,  observed  a  crowd  gathered  in  an  alley  at 
some  distance,  and  drove  in  their  automobile  to  that  local- 
ity; and  found  in  the  center  two  colored  men,  who  had 
been  fighting.  The  defendant  was  leaning  against  a  coal 
shed,  and  the  other  was  lying  on  the  ground,  each  blaming 
the  other,  and  each  bloody.  Both  were  arrested  and  taken 
to  the  police  station;  and,  as  they  started  up  the  steps,  a 
revolver  dropped  from  defendant's  clothes  to  the  ground. 
He  declared  at  first  that  the  other  negro  had  slipped  it  into 
his  clothes.  The  other  denied  this.  It  was  later  discovered 
that  defendant  had  on  a  coat  belonging  to  one  Hawkins, 
who  was  a  boarder  at  his  house;  and  he  explained  that, 
when  he  was  about  25  or  30  feet  from  his  home,  he  met  one 
Jones,  who  invited  him  (defendant)  to  go  along;  that  he 
returned  to  the  house  for,  and  got,  what  he  supposed  to  be 
his  coat,  and  went  up  where  th^  boys  were  boxing;  that 
he  and  Barker  started  in,  and,  as  the  latter  got  mad,  he 
threw  him  to  the  ground,  when  Barker  hit  him  in  the 
mouth;  that  he  knew  nothing  about  the  revolver's  being  in 
the  coat,  until  it  fell  out;  that  he  did  not  know  that  he 
was  carrying  a  gun,  and  never  carried  one;  that  he  had 
never  seen  this  revolver  until  one  Hawkins  came  to  his 
place,  six  or  seven  months  before;  that  the  coat  belonged  to 
Hawkins,  though  he  supposed,  in  putting  it  on,  that  it  be- 
longed to  him,  and  knew  nothing  of  the  revolver.  A  juror 
asked  the  defendant: 
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"What  pocket  was  the  gun  in?  A.  Well,  sir,  I  don't 
know.  Q.  You  said  you  felt  something  heavy  in  your 
pocket?  A.  I  didn't  examine  the  coat  to  see  which  pocket 
it  was  in." 

On  redirect  examination,  defendant's  counsel  inquired: 

"Which  side?  Do  you  remember  now,  which  side?  A 
Well,  sir,  on  the  right  side.    Right  side,  I  think." 

His  testimony  was  corroborated  by  that  of  his  wife  and 
of  Hawkins,  who  identified  the  coat  and  also  the  revolver 
as  belonging  to  him. 

This  evidence  fairly  presents  the  issue  as  to  whether 
defendant  was  aware  that  the  revolver  was  in  his  coat  He 
appears  to  have  known  that  something  was  in  his  pocket; 
he  had  been  engaged  in  a  fight,  immediately  preceding  thei 
discovery  of  the  revolver;  and  the  story  told  w^as  one  easily 
manufactured.  But  that  issue  was  not  submitted  to  the 
jury,  save,  possibly,  by  inference.  Indeed,  the  court,  in  the 
third  paragraph  of  the  charge,  instructed  the  jury  that: 

"Before  the  defendant  can  be  convicted  of  the  crime 
charged,  the  State  must  establish,  beyond  a  reasonable 
doubt,  that  the  defendant,  within  three  years  prior  to  the 
finding  of  the  indictment,  December  12,  1917,  did  go  armed 
with  and  have. concealed  upon  his  person  a  pistol  or  re- 
volver, and  that  he  did  not  have  a  permit  to  carry  said 
weapon,  issued  by  the  chief  of  police  of  the  city  of  De« 
Moines,  or  the  sheriflP  of  Polk  County,  Iowa.  If  yon  find 
that  the  State  has  established  both  of  said  propositions  be- 
yond a  reasonable  doubt,  then  you  will  find  the  defendant 
guilty.  But  if  you  fail  to  so  find,  you  will  return  a  verdict 
of  not  guilty." 

This  excludes  the  only  defense  interposed:  i.  e.,  that 
he  was  unaware  that  he  was  carrying  a  revolver,  and  there- 
fore was  not  guilty.  Nor  is  this  conclusion  avoided  by  the 
instruction  following,  which  accurately  defined  intent,  and 
advised  the  jury  that  it  was  to  be  inferred  from  the  acts 
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(lone,  their  nature,  and  surrounding  circumstances,  and  that 
one  is  presumed  to  intend  the  natural  consequences  of  what 
he  does ;  but  the  application  of  all  this  was  not  touched  in 
that  or  in  other  instructions.  Defendant  requested  that  the 
jury  be  told  that,  if  "defendant  did  not  know  the  revolver 
was  on  his  person,  and  that  he  accidentally,  and  without  in- 
tention to  carry  a  revolver,  put  on  a  coat  in  which  a  re- 
volver was  located,  without  his  knowledge,  then  he  would 
not  be  guilty  of  intentionally  carrying  a  concealed  weapon, 
and  your  verdict  should  be  for  the  defendant.'^  This  in- 
struction was  refused,  but  should  have  been  given. 

Of  course,  the  object  of  carrying  a  concealed  weapon  is 
entirely  immaterial,  as  bearing  on  the  guUt  or  innocence  of 
the  accused;  for  Section  4775-la  of  the  Code  Supplement, 
1913,  declares  the  carrying  of  such  weapon  unlawful.  State 
V.  Williams,  70  Iowa  52.  To  be  guilty  of  the  offense^  one 
must  have  consciously  or  intentionally  carried  the  weapon. 
As  was  said  in  the  cited  case : 

"If  the  weapon  was  carried  upon  the  person  through 
restraint,  or  in  ignorance  of  its  real  character,  or  for  any 
innocent  or  lawful  purpose,  without  a  doubt  this  would  be 
a  good  defense  to  the  prosecution." 

See,  also.  Miles  v\  State,  52  Texas  Cr.  561  (124  Am.  St. 
1106),  where  it  was  said  that  the  "failure  on  his  part  to 
discover  the  fact  that  the  pistol  was  in  his  pocket,  in  the 
absence  of  knowledge  of  this  fact,  or  any  intention  to  yio- 
late  the  law,  could  not  make  him  guilty."  See  40  Cyc.  862, 
and  cases  collected. 

Because  of  the  error  in  giving  the  third  instruction^  in 
the  refusal  of  the  instruction  requested,  and  in  the  failure 
to  submit  to  the  jury  the  question  of  intention,  the  judg- 
ment is — Reversed. 

Preston,  G.  J.,  Evans  and  Stovbns^  JJ.,  eonour. 

Vol  184  U.— 68 
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Nbllib  J.    CoMPTON,   Administratrix,   Appellee,   v.  J.  B. 

HiTBs  et  ah,  Appellants. 

DEEDS:     Title  to  Center  of  Stream.    A  deed  which  conveys  all  that 

1  part  of  a  named  section  which  **H€8  easV*  of  a  specified  non- 
navigable  river»  carries  title  to  the  center  line  of  the  stream. 

EVIDBKOE:     Bepresentatlons  of  a  Deceased.    Elvidence  of  alleged 

2  representations  of  a  deceased  person,  especially  when  contradic- 
tion is  impossible,  should  be  carefully  scrutinized  and  cautiously 
weighed. 

OOVENAirrS:    incumbrances  Deducted  from  Purchase  Price.    In  an 

3  action  for  damages  for  breach  of  a  covenant  against  incum- 
brance, the  fact  that  the  incumbrance  in  question  was  deducted 
from  the  purchase  price,  constitutes  a  complete  defense. 

Appeal  from  Butler  District  Court. — ^M.  P.  Edwards,  Judge. 

NOVBMBER  22,  1918. 

Suit  in  equity  to  foreclose  a  purchase  money  mortgage. 
The  main  defense  was  a  counterclaim  for  alleged  shortage 
of  acreage  in  the  land  purchased  by  the  defendant.  There 
was  also  a  counterclaim  for  breach  of  warranty  against 
incumbrances,  and  for  failure  to  furnish  an  abstract  of  title. 
There  was  a  decree  for  the  plaintiff,  and  the  defendant  ap- 
peals.— Affirmed. 

J.  O.  Mitchell  and  Sager  d  Sweet,  for  appellants. 

McCook  d  Lyons,  for  appellee. 

Evans,  J. — The  foreclosure  petition  is  formal.  The  an- 
swer is  voluminous,  and  is  set  forth  in  nine  counts.  The 
seller  of  the  farm  was  Whitefleld  Compton,  now  deceased. 

The  purchaser  was  the  4lefendant  J.  B. 
■  cenSr'of  ^  ^    Hites.    The  purchased  farm  was  described 

in  the  contract  of  sale  as  follows: 
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"All  of  that  part  of  the  Southwest  Quarter  of  Section 
Number  Seven  (7)  in  Township  Number  Ninety-three  (93) 
North,  Range  Number  Sixteen  (16)  West  of  the  5th  P,  M., 
lying  east  of  the  Shell  Rock  River,  except  the  right  of  way 
of  the  Chicago,  Rock  Island  and  Pacific  Railroad.'^ 

The  same  description  was  later  followed  in  the  deed 
of  conveyance.  The  consideration  agreed  on  in  the  con- 
tract, and  specified,  was  tl9,367.50.  The  amount  of  the 
consideration  was  arrived  at  by  computation  based  upon 
the  agreed  price  of  |152.60  per  acre,  and  a  supposed  acre- 
age of  the  farm  of  127  acres.  It  is  agreed  that  the  Shell 
Rock  River  extends  from  north  to  south,  across  the  north- 
west quarter  of  Section  7.  Whether  the  farm  sold  to  Hites 
contained  127  acres  depends  upon  the  question  of  whether 
its  dimensions  shall  be  considered  as  extending  to  the  cen- 
ter line  of  the  Shell  Rock  River,  or  whether  they  shall  be 
deemed  as  extending  only  to  the  shore  line.  If  Hites,  by 
his  contract  and  deed,  acquired  title  only  to  the  shore  line, 
then  he  received  an  acreage  of  only  120.72  acres,  leaving  a 
deficiency  of  6.28  acres.  On  the  other  hand,  if,  by  his  con- 
tract and  deed,  he  acquired  title  to  the  center  line  of  the 
stream,  he  received  the  127  acres  contracted  for.  His  count- 
erclaim is  based  upon  the  general  theory  that  his  contract 
contemplated  a  purchase  of  a  tract  of  land  which  shoiild 
contain  not  less  than  127  acres  outside  the  river  bed.  To 
support  such  contention,  he  relies  upon  allied  verbal  repre- 
sentations to  that  effect.  His  claim  in  this  respect  is  set 
forth  in  various  theories  by  the  separate  Counts  II,  III, 
IV,  V,  and  VI. 

By  Count  II,  he  sets  forth  an  alleged  verbal  agreement, 
the  material  part  of  which  is  Paragraph  4,  as  follows : 

"That  the  parties  to  said  contract  did  further  verbally 
agree  that  the  said  tract  of  land  described  in  said  written 
contract.  Exhibit  1,  contained  one  hundred  twenty-seven 
(127)  acres  or  more." 
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By  Count  III,  he  sets  forth  an  alleged  mutual  mistake, 
by  which  the  consideration  named  in  the  contract  was  mis- 
takenly stated.    Paragraph  3  of  this  count  is  as  follows : 

"That,  by  reason  of  the  mutual  mistake  of  the  parties  to 
said  written  contract,  the  said  calculation  was  made  upon 
the  supposition  that  the  said  tract  of  real  estate  contained 
one  hundred  twenty-seven  acres  or  more,  whereas,  in  truth 
and  in  fact,  the  said  tract  of  land  contained  and  does  eon- 
tain  one  hundred  twenty  and  72/100  (120.72)  acres,  and  no 
more." 

By  Count  IV,  he  asks  a  reformation  of  the  contract, 
by  reason  of  the  mutual  mistake. 

By  Count  V,  he  sets  forth  a  verbal  warranty  that  the 
tract  of  land  purchased  contained  127  ,acres,  of  which  the 
following  Paragraph  2  is  the  material  part : 

"That  the  said  Whitefield  Compton  and  Nellie  Compton 
did  verbally  warrant. unto  the  defendant,  the  said  J.  B. 
Hites,  that  the  said  tract  of  land  contained  one  hundred 
and  twenty-seven  (127)  acres  or  more." 

By  Count  VT,  he  avers  that  the  vendor  falsely  and 
fraudulently  represented  that  the  tract  contained  127  acres, 
the  following  Paragraph  3  being  the  material  part  of  said 
count: 

"That,  immediately  prior  to  and  at  the  time  of  the 

execution  of  the  said  written  contract,  the  said  Whitefield 

« 

Compton  did  verbally  state  and  represent  unto  these  de- 
fendants that  the  said  tract  of  real  estate  contained  one 
hundred  twenty-seven  (127)  acres  or  more." 

I.  From  what  has  already  been  said,  it  is  clear  that 
the  defendant  purchased  riparian  land  upon  a  non-nav- 
igable stream,  and  by  his  purchase  became  a  riparian  owner, 
with  full  riparian  rights.  In  legal  effect,  the  contract  and 
deed,  by  the  description  contained  therein,  purported  to 
convey  to  the  thread,  or  center  line,  of  the  stream.  Moffett 
V,  Brenoer,  1  G.  Greene  348 ;  City  of  Dubuque  t\  Moloney,  9 
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Iowa  450;  Foster  t?.  Bussey,  132  Iowa  640;  Kerr  v.  Fee,  179 
Iowa  1097.  On  this  general  proposition,  the  authorities  are 
uniform.  This  ultimate  fact  involves  no  dispute  of  fact  be- 
tween the  parties,  the  only  dispute  being  one  of  law,  as  to 
the  legal  effect  of  the  description.  On  the  legal  contention, 
we  find  with  the  plaintiff.  If,  therefore,  the  tract  purchased 
by  the  defendant  contained  127  acres,  this  fact,  of  itself, 
carries  down  every  count  in  his  counterclaim;  and  this  is 
so  even  as  to  the  count  charging  false  and  fraudulent  repre- 
sentations. The  only  false  representation  charged  is  "that 
the  said  tract  of  real  estate  contains  one  hundred  and 
twenty-seven  acres  or  more." 

II.  We  do  not  overlook  that,  upon  the  trial  of  the 
case,  the  defendant  introduced  evidence  of  representations 
other  than  those  pleaded,  and  that  his  argument  is  founded 

largely  upon  such  evidence.     Without  rais- 
representations    mg  any  questiou  of  vanaucc  between  plead- 

of  Q  decefised 

ing  and  proof,  we  proceed  briefly  to  a  con- 
sideration of  the  evidence.  The  evidence  of  Ave  witnesses 
wa.s  introduced  by  the  defendant.  These  witnesses  con- 
sisted of  himself,  his  wife,  his  daughter,  his  young  son,  and 
Brandenberg.  All  these  witnesses  testified  to  the  same  al- 
leged conversation.    Brandenberg  testified  as  follows: 

"Mr.  Compton  said  that  there  was  127  acres  in  the 
farm,  without  the  railroad.  He  showed  us  as  near  as  he 
could  from  where  we  were  standing,  pointed  out  the  cor- 
ner at  the  east,  and  then  said  it  went  down  to  the  river.  At 
the  time  this  conversation  was  taking  place,  we  were  all 
kind  of  together  there,  right  beside  the  automobile  where 
^we  had  stopped  when  we  came  there.  This  Mr.  Compton  of 
whom  I  speak  is  now  dead." 

"Cross-examination. 
"Q.    He  said  that  there  was  127  acres  included  in  the 
piece  he  owned,  did  he?    A.  Yes,  sir,  that's  what  he  said. 
That  is  right.    I  am  sure  that  is  just  what  he  said, — that 
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there  was  127  aeres  in  the  land  that  he  owned  there.  He 
said  that  he  had  title  to  127  acres  of  land  there,  and  that 
was  what  he  was  offering  for  sale.  He  said  that.  That  is 
correct,  that  he  had  title  to  127  acres  of  land  there,  and  that 
was  what  he  was  offering  to  sell  there.  That  is  right,— yes, 
sir,  without  the  railroad.  He  said  that  the  railroad  was  to 
come  out  of  that,  but  he  said  that,  except  for  what  the  rail- 
road took  for  right  of  way  across  his  place,  he  had  title  to 
127  acres  there,  and  that  was  what  he  was  offering  to  sell 
there." 

Hites  himself  testified  as  follows  : 

"There  was  something  said  in  reference  to  the  acreage 
in  that  farm.  He  said  that  there  was  127  acres  on  this  side 
of  the  river,  on  the  east  side  of  the  river,  and  that  it  ex- 
cepted the  railroad.  Mr.  Compton  said  it,  and  so  did  Mr. 
Soesbe,  I  think.  I  think  they  both  said  it.  It  was  said  by 
Mr.  Soesbe  in  Mr.  Compton's  presence  and  hearing.'' 

"Cross-examination. 

"I  say  that  there  was  some  statement  made  to  me  by 
Mr.  Compton  as  to  the  acreage  in  that  tract.  He  said  that 
there  was  127  acres  east  of  the  river.  That  is  just  what  he 
said  about  it" 

It  will  be  noted  from  the  foregoing  testimony  of  these 
two  witnesses  that  they  were  in  line  with  the  allegations  of 
the  counterclaim,  and  disclosed  no  representation  that  can 
be  found  false  upon  this  record.  The  plaintiff's  daughter, 
however,  testified  as  follows: 

"He  said  that  there  was  127  acres  without  the  river,  and 
that  the  land  just  went  to  the  river,  and  that  there  wasn't 
any  river  belonging  to  that  place;  that  not  a  foot  of  the 
river  belonged  to  that  place.    Mr.  Compton  said  that." 

The  son,  Henry,  testified : 

"Well,  Mr.  Soesbe  turned  and  asked  Mr.  Compton  the 
number  of  acres  that  was  in  there,  and  Mr.  Compton  said 
that  there  was  127  acres,  or  if  anything,  more;  and  Mr. 
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Compton  then  turned  around,  after  he  said  that  to  my 
father,  and  said  to  Mr.  Soesbe,  *Ain't  it,  Clarence?'  Q. 
What  else  was  said  at  that  time,  if  anything,  that  remember 
of  hearing?  (Mr.  McCook:  Same  objection.)  A.  Well, 
Mr.  Compton  said  that  there  was  127  acres  without  the 
river  and  the  railroad." 

Defendant's  wife  testified : 

**Why,  Mr.  Hites  asked  Mr.  Compton  how  much  there 
was  in  the  place,  and  he  said  that  there  was  127  acres,  or 
more,  without  the  railroad  and  the  river,  and  he  turned 
around  to  Mr.  Soesbe,  and  said,  "Ain't  there,  Mr.  Soesbe?' " 

It  will  be  noted  that  the  testimony  of  the  last  three 
named  witnesses  marks  an  advance  upon  the  pleadings  and 
upon  the  testimony  of  the  defendant  himself.  Appellants' 
argument  is  founded  largely  upon  this  latter  testimony. 
Evidence  of  alleged  representations  by  a  person  since  de- 
ceased, is  not  to  be  too  blindly  received.  Indeed,  it  is  the 
duty  of  the  court  at  all  times  to  scrutinize  it  and  to  weigh 
it  carefully.  Even  though  it  be  undenied,  as  it  usually  is, 
the  court  is  not  bound  to  believe  it,  if,  upon  the  whole  rec- 
ord, the  court  can  fairly  say  that  it  is  not  convinced  of  its 
truth.  Tlie  testimony  of  these  last-named  witnesses  per- 
tained to  the  same  conversation  as  that  testified  to  by  the 
defendant  Hites  and  by  Brandenberg.  If  the  additional 
statement  testified  to  by  these  witnesses  was  made  by 
Compton,  it  is  manifest  that  it  was  not  heard  or  under- 
stood by  Hites  or  Brandenberg.  Hites  was  the  only  one 
to  be  affected  by  the  statement,  and  if  he  failed  to  hear  or 
understand  it,  he  was  not  affected  by  it.  That  this  evidence 
carries  the  mark  of  afterthought,  and  the  emphasis  stim- 
ulated by  pending  litigation,  is  indicated  by  the  fact  that 
the  representation  thus  stated  was  not  pleaded. 

The  adverse  finding  of  the  district  court  indicates  that 
the  trial  judge  was  not  convinced  of  the  truth  of  the  addi- 
tional statement  appearing  in  the  testimony  of  these  wit- 
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nesses.    We  are  not  convinced  of  it.    We  have  no  doubt  that 
the  conversation  was  fairly  stated  by  the  defendant  Hites 
and  by  Brandenberg,  and  we  are  disposed  to  regard  the 
mistake  of  the  otl\er  witnesses  with  much  charity,  because 
of  their  affectionate  relations  to  the  defendant  and  their 
undoubted  solicitude  for  his  success.    Memory  itself  some- 
times deceives  a  witness,  under  such  circumstances.    H 
the  fact  were  to  be  found  as  testified  to  by  these  witnesses, 
still  other  obstacles  appear  in  the  way  of  the  defendant's 
success.    Taking  such  evidence  as  true,  the  defendant  would 
be  in  the  position  of  having  acquired  title  to  127  acres,  but 
of  having  been  deceived  by  verbal  representations  that  he 
was  getting  127  acres  outside  of  the  river  bed.    In  such  a 
case,  the  measure  of  his  damages  would  be  the  difference  in 
the  value  of  a  tract  so  described  and  the  value  of  the  tract 
actually  acquired  by  him.    He  has  introduced  no  evidence 
of  difference  of  value.     He  has  simply  assumed  that  he  is 
entitled  to  an  offset,  amounting  to  the  value  of  6.28  acres 
at  f  152.50  per  acre.    Such  a  computation  ignores  the  value 
of  the  riparian  right,  including  the  ownership  of  the  bed 
of  the  stream  to  its  thread  line.    In  other  words,  it  assumes 
that  such  riparian  right  has  no  value.    This  is  a  material 
mistake.      Riparian    rights    are    presumptively    valuable. 
They  have  the  frequent  protection  of  the  courts.    They  are 
often,  if  not  usually,  deemed  more  valuable  than  correspond- 
ing areas  separated  from  the  stream.    If,  in  this  case,  the 
defendant  had  discovered  that  his  vendor  was  not  a  ripa- 
rian owner,  and  that  he  had  no  interest  in  the  stream  and 
its  bed,  he  could  have  made  a  better  case  than  he  now 
has,  because  of  the  failure  of  title  to  the  riparian  rights. 
To  award  the  defendant  the  equivalent  of  127  acres  outside 
of  the  bed  of  the  stream  would  be  to  add  127  acres  to  his  ri- 
parian rights,  including  6  acres  of  the  river  bed.    In  1^1 
effect,  he  would  thereby  acquire  133  acres,  instead  of  127. 
and  would  have  been  liable  to  the  plaintiff  at  the  agreed 
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price  of  $152.50  for  a  total  consideration  correspondingly 
larger  than  that  stated  in  the  contract.  The  trial  court, 
therefore,  properly  found  that  the  dimensions  of  the  tract 
conveyed  extended  to  the  center  line  of  the  stream,  and 
that  the  defendant  received  the  full  127  acres  contracted 
for. 

III.  By  Count  IX  of  the  counterclaim,  the  defendant 
claimed  a  recovery  under  the  covenants  of  the  deed  for 
breach  of  warranty  against  incumbrances.  It  appears  from 
3  Covenants  •        ^^^  pleading  and  the  evidence  that  the  con- 

Sdu?£?°rom     ^^^^*  ^^  ^^^^  ^'^^  entered  into  in  July,  1913. 

purchase  price,    j^  provided  for  a  settlement  and  conveyance 

on  March  first  following.  It  also  provided  that  payments 
should  be  made,  prior  to  such  date,  amounting  to  $6,000; 
that,  for  the  balance  of  the  purchase  price,  a  specified  in- 
cumbrance of  f  5,600  should  be  assumed  by  the  vendee,  and 
a  mortgage  should  be  executed  for  the  balance  of  the  pur- 
chase price.  It  appears,  also,  that,  besides  the  specified  in- 
cumbrance of  $5,600,  there  were,  in  fact,  two  other  mort- 
gages, of  f  1,800  and  |1,500,  respectively,  upon  the  property. 
The  deed  delivered  on  March  1st  warranted  against  all  in- 
cumbrances except  the  specified  $5,600.  The  defendant's 
claim  of  breach  of  warranty  relates  to  the  two  mortgages 
of  $1,800  and  $1,500,  which  are  known  in  the  record  as  the 
Kiehn  and  Cave  mortgages.  In  answer  to  this  count  of  the 
counterclaim,  the  plaintiflf  pleaded,  in  effect,  that  these 
mortgages  had  been  taken  account  of  in  the  settlement  and 
had  been  deducted  from  the  purchase  price  otherwise  due. 
In  proof  of  this  count  of  his  counterclaim,  the  defendant 
Hites  testified,  as  a  witness,  that,  at  a  time  subsequent  to 
March  1,  1914,  he  had  paid  the  two  mortgages  in  question. 
On  the  question  of  whether  he  had  received  credit  for  these 
mortgages  in  the  settlement,  he  refrained  from  committing 
himself. 

On  behalf  of  plaintiff,  it  appeared,  by  the  testimony  of 
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Soesbe,  that  he  (Soesbe)  acted  as  agent  for  the  vendor  in 
the  sale  of  the  land  and  in  the  settlement  therefor  on  March 
1,  1914.  Soesbe  was  a  banker,  and  the  settlement  was  had 
in  his  bank,  and  under  his  supervision.  On  this  questiou 
the  following  record  appears  from  appellants'  abstract: 

"Q.  You  may  state,  if  you  know,  whether  or  not  the 
Cave  mortgage  and  the  Kiehn  mortgage,  referred  to,  were 
taken  out  of  the  purchase  price  that  Hites  had  agreed  to 
pay,  in  settling?  (Mr.  Mitchell:  Object  to  that  as  not  the 
best  evidence,  and  for  all  the  reasons  heretofore  urged  in 
the  previous  objections. )  A.  They  were  reckoned  in  the  set 
tlement,  and  they  were  taken  out  Mr.  and  Mrs.  Hites 
were  to  give  Compton  a  mortgage  for  such  portion  of  the 
purchase  price  as  was  not  included  in  the  incumbrances 
already  on  the  land,  and  the  mortgage  that  they  so  executed 
back  to  Compton  was  for  the  amount  of  the  purchase  price, 
less  the  cash  they  had  already  paid,  less  the  amount  of  the 
incumbrance  they  found  on  the  land  which  was  not  as 
sumed  by  them.  (Mr.  Mitchell:  We  move  to  strike  all  of 
the  answer  after  the  words  *they  were  taken  out,'  for  the 
reason  that  it  relates  to  the  intention  of  the  parties,  and 
states  a  conclusion  of  the  witness  merely,  and  is  not  compe- 
tent.)'' 

Other  testimony  jsras  given  by  this  witness,  in  support 
of  plaintiff's  prayer  for  a  reformation  of  the  deed  as  to  its 
covenants  so  as  to  include  the  mortgages  in  question  in  the 
exception.  In  the  decree  of  the  district  court,  reformation 
of  the  deed  was  granted.  The  foregoing  testimony  clearly 
supported  the  defense  pleaded  b^  the  plaintiff  to  this  count 
of  the  counterclaim.  The  defendant  Hites,  though  snbso 
quently  called  to  the  witness  stand,  was  not  interrogated  as 
to  this  testimonv.  It  is  undenied  in  the  record.  Counsel 
for  appellant  meets  this  testimony  by  arguing  here  the 
validity  of  the  objections  which  he  urged  in  the  lower  court, 
and  which  are  above  set  forth.    So  far  as  the  recital  of  the 
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contents  of  the  contract  by  the  witness  was  concerned,  it 
was  technically  objectionable.  The  recital,  however,  was 
in  strict  accoid  with  the  contract,  and  was,  therefore,  non- 
prejudicial. We  are  less  interested  in  the  technical  validity 
of  the  objections  than  we  are  in  the  issue  of  fact  tendered 
by  the  testimony.  The  testimony  was  competent  to  the 
fact  that,  in  the  March  settlement,  these  two  mortgages  were 
taken  account  of,  and  were  deducted  from  the  amount  of 
the  purchase  price  otherwise  due.  Indeed,  according  to  the 
further  undenied  testimony  of  Soesbe,  this  was  done  at  the 
request  of  and  for  the  convenience  of  the  defendant  him- 
self. Assuming  their  deduction  in  the  settlement  from  the 
amount  of  the  purchase  price,  such  fact  was  a  complete 
defense  to  his  counterclaim.  Whether  there  should  have 
been  a  reformation  of  the  deed,  is  a  question  not  worth 
while  to  discuss.  It  was  a  good  defense,  without  a  reforma- 
tion of  the  deed.  There  was  nothing  in  such  fact  contra- 
dictory to  the  deed  or  to  its  covenants.  It  was  a  recogni- 
tion of  the  covenants  of  the  deed.  By  allowing  credit  on 
the  purchase  price  for  the  amount  of  such  mortgages,  the 
plaintiff  recognized  his  obligation  to  clear  the  same  as  an 
incumbrance.  The  deduction  was  the  equivalent  of  paying 
the  amount  thereof  into  the  hands  of  the  vendiee.  While  it 
was  not  a  payment  of  the  mortgages  as  to  the  holder  there- 
of, it  was  a  payment  thereof  as  betweeh  vendor  and  vendee. 
If  the  undenied  testimony  of  Soesbe  needed  any  corrobora- 
tion, it  is  to  be  found  in  the  figures  of  the  settlement.  Un- 
der the  terms  of  the  contract,  the  balance  of  the  purchase 
price  due  on  March  1st,  over  and  above  the  prior  payments 
agreed  to  be  made,  and  the  $5,600  incumbrance,  would  be 
$7,767.50,  for  which  sum  the  plaintiff  would  have  been  en- 
titled to  a  purchase-money  mortgage.  The  actual  balance, 
however,  for  which  a  purchase-money  mortgage  was  given, 
was  f4,467.50.  The  difference  of  J3,300  represents  the  total 
of  the  principal  sums  of  the  two  mortgages  in  qtieBtion. 
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We  find  further  corroboration  in  the  events  of  the  trial. 
The  defendant  had  rested  his  main  case  on  his  counterclaim, 
without  offering  any  testimony  on  this  ccyint.  Further- 
more, he  pleaded  a  tender  to  the  plaintiff  for  the  full 
amount  of  the  purchase-money  mortgage,  less  the  amount 
claimed  in  the  other  counts  of  his  counterclaim  for  alleged 
shortage  of  acreage.  The  only  testimony  which  the  defend- 
ant offered  in  support  of  this  coiint  was  that  already  refer- 
red to,  which  was  given  on  surrebuttal,  and  after  the  wit- 
ness Soesbe  had  testified.  And  yet  counsel  has  pressed  this 
claim  upon  us,  as  worthy  of  candid  attention.  We  are 
clear  in  the  conviction  that  these  mortgages  were  taken  ac- 
count of  in  the  settlement,  and  that  the  defendant  received 
credit  therefor  on  the  purchase  price,  in  full  compliance  with 
the  covenants  of  his  contract  and  of  his  deed.  The  decree 
of  the  district  court  was  right,  and  it  is,  accordingly, — 
Affirmed, 

Preston,  O.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


John   Devanby,   Appellee,   v.   Omaha   &  Counch.   Bluffs 
Street  Railway  Company,  Appellant. 

KEOLIGENCE:     Failure   to  Meet  Burden.    A   finding  of   want   of 

1  contributory  negligence  is  not  sufficiently  supported  by  evidence 
that  an  injured  party,  when  24  feet  from  the  farther  side  of 
a  car  track,  plainly  saw  a  car,  300  feet  distant,  and  rapidly  ap- 
proaching on  a  down  grade,  with  no  intervening  objects,  and 
thereafter  gave  the  car  so  little  heed  that  he  did  not  see  it 
again  until  it  was  within  40  feet  of  him. 

NEGLIGENCE:     Pleading  in  Avoidance  of  Contributory  Negligence. 

2  Whether  an  allegation  that  defendant  was  negligent  "in  that  its 
employe,  running  said  car,  saw  plaintiff  long  before  reaching 
the  place  where  plaintiff  was  struck,  and  negligently  failed  to 
stop  said  car,"  pleads  (a)  an  original  negligence  on  defendant's 
part,  or  (b)  an  avoidance  of  the  pleader's  contributory  negli- 
gence, quaere. 
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Appeal    from    Potta/wattamie    District     Court. — ^Thomas 

Arthur,  Judge. 

NOVBMBBR  22,  1918. 

The  plaintiff  has  verdict  and  judgment  for  an  injury 
to  his  person  and  his  property  which  he  alleges  was  due  to 
tlie  negligence  of  the  defendant.  Defendant  appeals. — Re- 
versed and  remanded. 

Tinley,  Mitchell,  Pryor  d  Ross,  for  appellant. 

Kimball  d  Peterson,  for  appellee. 

Salinger,  J. — I.  If  there  may  be  said  to  be  a  conflict 
on  whether  plaintiff  was  warned,  by  gong  or  otherwise,  of 
the  approach  of  defendant's  car,  it  is  not  material  on  the 

question  whether  plaintiff  was  guilty  of  con- 

■  i&nme^to^'       tributory  negligence,  because  it  is  admit- 

mee       r  en.       ^^^  ^^^^  plaintiff  saw  the  car  coming  when 

it  was  still  300  feet  away,  on  the  north  track,  and  while 
he-'was  next  to  the  south  track,  and  had  not  begun  to  go. 
across, — at  all  events,  when  his  horse  was  not  yet  upon  the 
track.  There  is  a  conflict  on  the  speed  at  which  the  car  was 
coming,  but  it,  too,  is  not  material  on  the  question  of  con- 
tributory negligence.  It  is  the  claim  of  plaintiff  that  the 
car  was  run  at  negligent  speed,  and  he  cannot  ask  more 
than  that  we  shall  adopt  his  theory  and  testimony.  Op  his 
own  claim,  he  saw  the  car  300  feet  away,  and  judged  it  was 
running  at  15  miles  an  hour.  He  knew  it  was  running 
slightly  down  grade.  It  did  not  appear  to  him  to  "slow 
up  any."  He  admits  that  nothing  prevented  seeing  the  car, 
and  that  he  did  see  it.  At  the  time  when  he  saw  it,  300 
feet  away,  he  was  10  feet  south  of  the  south  track.  To  get 
across,  ahead  of  the  coming  car,  required  him  to  clear  this 
10  feet  and  two  tracks,  which  he  judges  occupied  a  little 
more  than  14  feet.  To  say  nothing  of  the  fact  that  the  car 
was  coming  down  grade,  it  would,  at  IS  miles  an  hour,  reach 
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the  point  where  plaintiff  was  crossing  in  about  17%  dec- 
onds.    The  plaintiff  calculated  chances  so  closely  that  the 
car  struck  the  hind  wheel  of  plaintiff's  wagon  while  that 
wheel  was  "right  in  the  center"  of  the  north  track.    This 
wheel  was  in  that  position  when  the  car  got  within  30  feet 
Plaintiff  made  his  venture  that  he  would  clear  the  10  feet 
to  the  tracks  and  both  tracks  before  a  car  coming  down 
grade,  and  already  running  a  mile  in  four  minutes,  would 
inin  the  300  feet.    He  did  this  with  a  "pony,"  which  alleged 
"whipping  up"  was  unable  to  stir  to  speed,  even  in  an  emer- 
gency ;  for  plaintiff,  when  he  saw  the  car  only  30  feet  away 
from  the  hind  wheel  of  the  wagon,  and  when  but  4  or  .") 
feet  of  going  was  needed  to  get  the  wheel  clear,  was  not 
able  to  get  speed  enough  for  that,  although  he  "tried  to 
move  the  horse  along  so  as  to  get  across  as  quick  as  1 
could,"  and  moved  him  along  "as  fast  as  I  could."    And 
this  pony  was  drawing  a  wagon  with  two  men  in  it,-a 
wagon  which  plaintiff  says  was  "fairly  heavy,"  and  was 
loaded  with  some  600  or  700  pounds  of  fish.    We  need  not 
say  that  undertaking  to  clear  the  10  feet  and  the  two  tracks 
in  these  circumstances  in  17  seconds  was  negligent,  as  a 
matter  of  law.    It  is  not  necessary  to  go  even  so  far  as  to 
hold,  because  of  such  undertaking,  a  verdict  finding  there 
was  no  contributory  negligence  should  be  set  aside,  for 
want  of  support.    But  even  if  entering  upon  the  venture  at 
all  may  be  passed  (see  Limdien  v.  Fort  Dodge,  D,  M.  A  8o. 
R,  Co,,  166  Iowa  85),  surely,  commensurate  care  was  re- 
quired at  every  moment  while  the  enterprise  was  being  pur- 
sued.   The  plaintiff  could  withdraw  at  any  time  before  he 
reached  the  north  track,  the  one  on  which  the  car  was  ap- 
proaching.   It  was  his  plain  duty  to  watch  the  on-coming 
car,  to  the  end  of  withdrawing  if  its  coming  on  after  he  first 
saw  it  made  it  plain  that  his  judgment  that  he  could  dear 
before  the  car  traveled  the  300  feet  might  be  at  fault.    Now 
what  care  did  plaintiff  exercise  after  he  started?    On  this 
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question  we  also  eliminate  all  conflict,  and  adopt  the  ver- 
sion of  plaintiff.  When  he  saw  the  car,  300  feet  away,  he 
tried  to  move  the  horse  along,  to  get  across  as  quickly  as 
they  could;  he  moved  the  pony  along  as  fast  as  he  could; 
and  he  hit  or  slapped  the  horse,  just  as  the  fender  struck 
the  hind  wheel.  Be  all  that  so,  it  affords  no  excuse  for  not 
keeping  track  of  the  car,  and  not  stopping  because  of  what 
such  observation  would  have  disclosed.  What  more  was 
done  by  plaintiff  in  the  interest  of  his  safety  is  this:  He 
starts  with  a  general  statement  .that  he  was  keeping  close 
track  of  the  car;  next,  that,  when  the  car  was  300  feet  away, 
he  could  not  see  how  fast  it  was  coming.  The  general  state- 
ment that  close  track  was  kept  of  the  car  is  entitled  to  little 
weight,  because,  as  will  presently  be  seen,  it  is  admitted  and 
shown,  without  dispute,  that  no  track  was  kept  of  the  car. 
It  is  difficult  to  believe  that  plaintiff  could  not  see  the  speed 
at  which  the  car  was  conyng  when  it  was  300  feet  away,  for 
the  view  was  clear,  and  he  looked  right  at  the  car.  Be  that 
as  it  may,  the  fact  that  he  did  not  know,  when  he  first 
saw  the  car,  how  fast  it  was  coming,  does  not  obviate  that, 
since  it  was  going  15  miles  an  hour  when  it  was  50  to  60 
feet  away,  looking  at  it  when  it  was  100  feet  away  would 
have  enabled  the  plaintiff  to  keep  off  of  the  north  track. 
The  motorman  testified  that  plaintiff  seemed  to  be  asleep, 
and  the  horse  seemed  to  be  going  at  will;  that,  when  wit- 
ness hollered,  the  man  on  the  left  (Hansen)  made  some  mo- 
tion at  the  horse,  but  the  driver  made  none;  and  that  the 
horse  increased  speed  very  little.  A  passenger  says  the 
two  men  were  sitting  with  their  heads  down,  and  seemed  to 
hear  nothing.  Hansen  testifies  for  plaintiff  that  they  were 
not  talking,  but  were  just  sitting  in  the  wagon,  "payin«: 
no  attention  to  nothing."  He  was  asked  where  the  car  was 
when  they  got  on  the  north  track,  and  answered,  "I  don't 
know  where  it  was, — I  wasn't  looking  at  the  car,  I  didn't 
look  at  it  again."    Next,  he  was  asked  whether  he  paid  any 
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attention  to  the  car  from  the  time  he  saw  it  first,  300  feet 
away,  and  answered,  "No,  not  only  just  before  it  struck  the 
wagon.'^  Plaintiff  testifies  that,  from  the  time  when  he 
first  saw  the  car,  he  attended  to  where  he  was  going  (driv- 
ing) .  What  he  means  by  this  is  made  plain  by  the  follow- 
ing question  and  answer: 

"Q.  Did  you  see  the  car  at  all  between  the  time  when 
it  was  300  feet  away  until  you  saw  it  when  it  was  30  feet 
away?  A.  I  don't — I  didn't  pay  much  attention  to  it.  I 
was  looking  across  the  street — looking  where  I  was  going.'' 

He  adds  that  he  did  not  see  the  car  again  until  it  was 
within  30  or  40  feet,  and  he  in  such  situation  that,  on 
running  this  30  or  40  feet,  the  car  found  the  hind  wheels  in 
the  middle  of  the  north  track. 

We  concede,  of  course,  that  contributory  negligence  is 
for  the  jury,  when  reasonable  minds  are  justified  in  dif- 
fering on  whether  such  negligence  has  been  disproved.  But 
that  does  not  meet  this  case.  Witfiout  passing  on  the  ques- 
tion whether  plaintiff  failed,  as  matter  of  law,  in  establish- 
ing his  freedom  from  contributory  negligence,  we  are  of 
opinion  that  the  allegation  of  the  motion  for  new  trial  that 
the  verdict  is  against  the  evidence,  in  so  far  as  it  finds  that 
plaintiff  has  discharged  the  burden  of  proving  freedom  from 
contributory  negligence,  is  well  grounded.  More  than  ap- 
pellant claims  is  held  in  Sanderson  v,  Chicago^  M,  d  8t.  P. 
R,  Co.,  167  Iowa  90,  and  McCormick  v,  Ottumwa  R.  d  L. 
Go.,  146  Iowa  119.  In  principle,  Duggan  v.  Chicago,  M.  d 
8t.  P.  R.  Co.,  179  Iowa  1072,  and  Sandell  v.  Des  Moines 
City  R.  Co.,  184  Iowa  525,  sustain  appellant  on  this  point. 

But,  of  course,  that  this  is  so  will  avail  appellant  noth- 
ing, if  the  last  clear  chance  rule  is  involved.  It  is  some- 
what questionable  whether  that,  rather  than  an  additional 

original    negligence,    is    charged.      The    al- 
piSding  in'        legation   is   that  defendant  was  guilty  of 

avoidimce  of 

contrtbutopy        negligence   "in   that   its  employe,   running 

said  car,  saw  plaintiff  long  before  reaching 
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the  place  at  which  the  car  struck  the  plaintifF,  and  said 
employe  carelessly  and  negligently  failed  to  stop  said  car 
or  to  slow  up  in  any  manner  so  as  to  allow  plaintiff  to  cross 
the  track  in  safety."  Assuming,  but  not  deciding,  that  this 
is  a  plea  that  will  avoid  contributory  negligence,  rather 
than  one  charging  an  original  negligence,  we  go  to  the 
proof.  We  find  nothing  to  show  that  the  employes  of  de- 
fendant wilfully  injured  plaintiff  or  his  property  after  they 
observed  him,  or  that  they  had  power  to  avoid  such  injury 
after  they  saw  plaintiff,  or  knew  that  he  would  persist,  and 
attempt  to  cross  both  tracks.  The  evidence  is  quite  conclu- 
sive that  his  peril  was  not  appreciated,  if,  indeed,  he  was 
seen,  until  the  car  was  within  30  or  40  feet  of  him ;  that  the 
employes  then  instantly  used  every  means  available  to  re- 
verse the  car;  and  that  it  could  not  be  done  in  time.  The 
point  is  ruled  against  appellee  by  McCormick  v.  Ottumwa 
R.  d  L.Co.,  146  Iowa  119. 

In  view  of  the  conclusions  reached,  we  deem  it  unneces- 
sary to  pass  upon  assignments  that  testimony  was  errone- 
ously taken,  and  that  the  charge  is  erroneous. 

For  not  sustaining  the  motion  for  new  trial,  on  the 
ground  that  the  finding  by  verdict  that  plaintiff  had  proved 
freedom  from  contributory  negligence  is  without  support, 
the  cause  must  be — Reversed  dnd  remanded. 

Preston,  C.  J.,  Ladd  and  Evans,  J  J.,  concur. 


Farmers'  Savings  Bank,  Appellant,  v.  F.  I.  Banks  et  al., 

Appellees. 

APPEAL  AND  EBBOB:  Amended  Abstracts  Taken  as  True.  A  spe- 
cific amendment  by  appellee  of  appellant's  abstract  of  the  evi- 
dence will  be  taken  as  true,  in  the  absence  of  a  certification  of 
the  record  evidence  by  appellant,  and  especially  so  when  it  ap- 
pears that  appellant  refused  to  file  the  extension  of  the  short- 
Vol.  184  lA.—- 69 
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hand  notes  with  the  clerk,  because  appellee  would  not  pay  part 
of  the  cost  thereof. 

Appeal  from  Story   County  District  Court, — ^H.   E.   Pry, 

Judge. 

November  22,  1918. 

Creditor's  bill,  askiug  to  set  aside  a  conveyance  from 
luisband  to  wife,  alleged  to  have  been  made  in  fraud  of 
creditors.  There  was  a  decree  dismissing  the  petition,  and 
the  plaintiff  appeals. — Affirmed. 

Jensen  d  Jensen,  for  appellant. 

f/.  F.  Martin  and  E.  H.  Addison,  for  appellees. 

Evans,  J. — There  is  some  controversy  between  the  par- 
ties over  the  state  of  the  record.  Appellees  filed  a  motion 
to  dismiss  or  affirm  on  various  grounds,  which  we  need  not 
set  forth.  It  is  made  to  appear  that  the  evidence  was  taken 
in  shorthand,  and  that  the  shorthand  notes  were  duly  certi- 
fied. The  plaintiff  procured  an  extension  of  such  evidence, 
and  filed  a  purported  abstract  thereof  in  support  of  his  ap- 
peal. He  failed  and  refused,  however,  to  file  the  extension 
with  the  clerk  of  the  district  court,  and  denied  a  request 
therefor,  with  a  demand  upon  the  appellees  to  pay  a  part  of 
tlie  cost  thereof.  This  demand  not  having  been  complied 
with  by  the  appellees,  no  extension  of  the  shorthand  notes 
has  ever  been  filed.  The  appellees  filed  a  denial  of  the  ap- 
pellant's abstract,  and  set  forth  what  they  claimed  to  be  the 
testimony  in  the  record.  This  amended  abstract  was  denied 
by  the  appellant.  Such  is  the  state  of  the  record  before  us^ 
The  appellant  having  failed  to  support  his  denial  with  a 
certification  of  the  evidence  from  the  court  below,  the  appel- 
lees' abstract  must  be  taken  as  true.  It  avails  the  appellant 
nothing  to  produce  in  this  court  the  purported  transcript  of 
the  evidence  which  he  has  withheld  from  filing  in  the  dis- 
trict court. 
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Taking  the  amended  abstract  of  the  appellees  as  true, 
the  evidence,  as  disclosed  therein,  fully  supports  the  de- 
cree of  the  district  court,  and  it  is,  accordingly, — Affirmed, 

Preston,  O.  J.,  Ladd  and  Salinger,  J  J.,  concur. 


Bbnnib  p.  Hanson  et  al.,  Appellees,  v.  Hall  Manufactur- 
ing Company,  Appellant. 

OONTBACTS:  NuUifylng  Contract  or  Attaining  Absurd  Besults.  A 
1,5  construction  which  would  deprive  a  contract  of  all  meaning 
must  necessarily  be  rejected  if  any  other  reasonable  construc- 
tion is  possible;  likewise,  a  construction  which  would  inyolve 
the  contract  in  contradiction  and  absurdity.  So  held  as  to  a 
contract  for  royalties  on  a  patented  article,  and  as  to  the  com- 
putation of  such  royalties. 

EVIDENCE:     Identifying  Subject-Blatter.    Parol  evidence  is  admis- 
2    sible  to  identify  the  ambiguously  expressed  subject-matter  of  a 
written  contract. 

CONTRACTS:     Mutual  Construction.    The  construction   which   the 
3,  6  parties  to  a  contract  have  mutually  and  harmoniously  placed 
thereon,  is  always  influential  with  the  court. 

PATENTS:    Denying  Validity  under  Royalty  Contract.      One  who 
4     has  agreed,  on  proper  consideration,  to  pay  royalties  for  the 
privilege  of  manufacturing  and  selling  a  patented  article  may 
not  impeach  the  validity  of  the  patent. 

Appeal  from  Wright  District  Court. — H.  E.  Fry,  Judge. 

November  22,  1918. 

Action  to  recover  royalties,  pursuant  to  a  written  con- 
tract. There  was  a  verdict  for  the  plaintiff,  and  judgment 
thereon.    The  defendant  appeals. — Affirmed. 

Herrick  d  Reed  and  Nagle  &  Nagle,  for  appellant. 

Sylvester  Fly  mi,  Perry  A.  Bronson,  and  Thomas  S. 
Donnelly,  for  appellees. 
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Evans,  J. — I.    The  contract  sued  on  was  entered  into 
on  August  7,  1913,  and  was  as  follows : 

"This  contract  made  and  entered  into  this  7th  day  of 
August,  A.  D.  1913,  by  and  between  Bennie 

1.  Contracts: 

nullifying  con-     P.  Hanson  and  L.  Qrenard  of  Eagle  Grove, 

tract   or   attain-  " 

ing  absurd  re-    lowa,   first  parties,   and   the  Hall  Mann- 

facturing    Company    of    Monticello,    Iowa, 
second  party,  witnesseth : 

"1.    That,   whereas,   the  said   Bennie  P.   Hanson  in- 
vented and  obtained  Patents  No on  his  all  steel 

tongues ;  and  whereas,  the  said  L.  Grenard  now  owns  an  in- 
terest in  said  patents,  and  in  the  stock  now  on  hand  be- 
longing to  first  parties,  and  whereas,  first  parties  do  not 
possess  the  necessary  money  to  push  the  manufacture  and 
sale  of  said  patented  tongue  as  vigorously  as  it  should  be 
handled,  this  contract  is  made  for  the  purpose  of  selling  to 
second  party  all  stock  now  owned  by  first  parties,  and  of 
giving  and  assigning  to  the  Hall  Manufacturing  Company 
the  exclusive  right  to  manfacture  and  sell  said  patented 
all  steel  tongue,  during  the  life  of  each  of  the  above  men- 
tioned patents  and  during  the  life  of  any  patent  or  patents 
hereafter  obtained  by  either  or  both  of  first  parties  on  said 
invention,  or  upon  any  improvement  made  thereon. 

"2.  That  in  consideration  of  the  payment  by  second 
party  to  first  parties  at  Eagle  Grove,  Towa,  of  the  royalty 
hereinafter  mentioned,  and  the  performance  of  the  second 
party's  part  of  this  contract,  the  first  parties  hereby  assign 
and  convey  to  the  Hall  Manufacturing  Company  of  Monti- 
cello,  Iowa,  the  exclusive  right  to  manufacture,  sell,  man- 
age, and  otherwise  conduct  the  making  and  selling  of  said 
tongue  under  said  patents  now  owned  or  hereafter  obtained 
by  said  first  parties  or  either  of  them  on  the  said  patented 
all  steel  tongues  for  the  respective  terms  of  each  and  all  of 
said  patents.    This  right  of  manufacture  and  sale  shall  ex- 
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tend  to  and  embrace  all  parts  of  the  United  States  of 
America  and  Canada. 

'^3.  That^  the  Hall  Manufacturing  Company  hereby 
promises  and  a^ees  to  pay  first  parties  for  the  rights  above 
mentioned  a  royalty  as  follows :  10  per  cent  on  all  gross  an- 
nual sales  until  the  aggr^ate  amount  of  sales  of  said 
tongues  reaches  f 5,000;  7I/2  per  cent  on  all  such  annual 
gross  sales  in  excess  of  five  thousand  dollars,  and  until  the 
aggregate  amount  of  such  annual  sales  of  said  tongue 
reaches  $10,000;  and  5  per  cent  on  the  gross  sales  of  said 
tongues  when  the  aggregate  amount  of  such  annual  sales 
exceeds  ten  thousand  dollars.  That  the  first  royalty  shall 
be  paid  quarterly  each  year  from  the  date  of  this  contract, 
and  that  from  and  after  that  time,  during  life  of  contract, 
the  royalty  shall  be  paid  quarterly.  That  second  party 
agrees  to  furnish  first  parties  with  a  written  report  of  all 
sales  made  each  month  during  the  period  covered  by  each  in- 
stallment of  royalty  that  may  be  paid  under  this  contract. 

"4.  That  the  Hall  Manufacturing  Company  hereby  un- 
dertakes and  promises  to  manufacture  said  tongue  in  suf- 
ficient quantities  to  supply  all  reasonable  demands  therefor, 
and  to  vigorously  push  the  advertising  and  sale  thereof 
throughout  the  term  of  this  contract,  and  to  exert  every 
reasonable  effort  to  make  this  enterprise  a  profitable  busi- 
ness for  both  parties  to  this  agreement.  Should  the  manu- 
facture and  sale  of  said  invention  become  unprofitable,  or 
.should  either  party  violate  his  part  of  this  contract,  the 
other  may,  at  his  option,  terminate  this  agreement  by  giv- 
ing to  the  other  60  days'  written  notice. 

"5.  The  Hall  Manufacturing  Company  further  agrees 
to  purchase  of  first  parties  all  salable  and  standard  stock 
now  owned  by  first  parties,  and  capable  of  being  used  in 
the  manufacture  of  said  all  steel  tongues.  It  further  agrees 
to  employ  the  said  Bennie  P.  Hanson  and  L.  Orenard,  as 
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road  Balesmen,  for  said  patented  all  steel  tongue,  and  to 
pay  each  the  salary  hereafter  agreed  upon. 

*'6.  It  is  further  agreed  that  the  said  Hanson  will 
work  in  the  shop  or  factory  until  the  business  of  manu- 
facturing said  tongues  is  well  started,  and  that  he  will  at 
all  times,  by  his  advice  and  assistance,  help  in  making  this 
enterprise  a  success. 

"It  is  further  agreed  that  neither  party  shall,  durinjj 
the  term  of  this  contract,  be  directly  or  indirectly  in- 
terested in  any  other  company  or  concern,  or  with  any  other 
person,  engaged  in  the  manufacture  of  tongues  of  any 
kind." 

At  the  time  of  the  making  of  the  contract,  the  defend- 
ant was  a  manufacturing  concern,  located  at  Monticello. 
The  plaintiff  Hanson  was  an  inventor  and  a  mechanic,  who 
had  devoted  much  time  to  the  development  of  an  "all-steel 
tongue"   for   horse-drawn   vehicles.     He  was   engaged  in 
manufacturing  these  devices  in  a  small  way  at  Eagle  Grove. 
He  had  obtained  one  patent  some  years  before.    Since  that 
time,  he  had  changed  his  device  to  some  extent,  and,  as  be 
believed,  had  improved  the  same ;  and  he  was  pursuing  th(i 
effort  of  obtaining  other  patents,  to  cover  his  later  im- 
provements.   His  devices,  so  far  as  they  are  involved  here, 
consisted  of  an  "all-steel"  wagon  tongue,  made  of  hollow 
tubing,  tapered  down  from  the  rear  forward,  with  a  slot 
extending  the  full  length  of  the  same,  and  so  contrived  as 
to  be  readily  capable  of  adjustment  to  any  make  of  vehicle. 
The  purpose  of  the  slot  was  to  give  greater  elasticity  to  the 
tongue,  and  to  prevent  crystallization,  and  also  to  prevent 
rusting  from  dampness  on  the  inside.    His  other  device  was 
an  all-steel  buggy  tongue,  made  on  the  same  plan  as  the  first 
except  that  its  method  of  connection  with  the  vehicle  was 
different.    The  plaintiff  Grenard  was  an  assignee  of  a  one- 
half  interest  in  the  plaintiff's  devices,  who  co-operated  with 
him  in  their  development,  and  who  was  to  be  a  joint  owner 


i 
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with  HausoD  of  patents  to  be  obtained.  Bucli  was  the  situa- 
tion of  the  parties  antedating  the  contract,  when  the  defend- 
ant's attention  was  attracted  to  the  device,  and  it  sought 
and  obtained  an  interview  with  Hanson,  which  resulted  in 
the  contract. 

Pursuant  to  the  contract,  the  plaintiffs  ceased  their 

« 

work  at  Eagle  Grove,  shipped  their  stock  to  the  defendant, 
and  entered  at  once  upon  the  employment  with  the  defend- 
ant, as  stipulated  in  the  contract.    Grenard  became  a  sales- 
man on  the  road,  and  Hanson  took  charge  of  the  manu- 
facture of  the  steel  tongues  at  the  factory.    Efforts  to  ob- 
tain additional  patents  were  continued.     Patents  were,  in 
fa(!t,  obtained  in  the  following  year.    In  the  course  of  their 
efforts,  the  plaintiffs  discovered  that  one  Bolte  had  obtained 
patents,  many  years  before,  upon  what  was  called  a  "draft 
attachment'-  for  vehicles,  and  it  was  deemed  advantageous 
to  acquire  the  same.    They  did  acquire  the  same,  by  pur- 
chasing them  at  their  own  expense,  and  took  an  assignment 
thereof  in  the  name  of  J.   S.  Hall,  the  president  of  the 
defendant  company,  it  being  intended  thereby  to  give  the 
defendant  the  full  benefit  of  said  patents.    These  were  ac- 
quired on  December  30,  1913.    For  the  purpose  of  includ- 
ing the  same  within  the  operation  of  the  contract  above  set 
forth,  J.  S.  Hall  inserted,  in  the  blank  space  following  the 
word  ''No,"  in  Paragraph  1  of  the  contract,  the  following 
parenthetical  memorandum:  "727886  and  818997  purchased 
of  C.  J.  Bolte  12-30-13.    J.  S.  Hall."    The  last  name  was 
evidently  intended  as  a  signature  to  the  memorandum.    The 
dispute  in  this  case  rests  wholly  upon  a  construction  of  the 
written  contract.    Its  ambiguity  has  arisen  almost  wholly 
out   of  the  insertion  therein  of  such  memorandum.     The 
parties  operated  under  the  contract  for  about  15  months. 
On  September  15,  1914,  the  defendant  served  notice  of  ter- 
mination of  the  contract.    In  the  meantime,  the  business  had 
developed  to  very  creditable  proportions,  the  defendant's 
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sales  of  tongues  amounting  to  more  than  |34,000,  all  of 
which  was  new  business.     The  defendant  terminated  the 
contract,  not  because  it  was  about  to  cease  the  manufacture, 
but  because  it  conceived  that  the  device  was  unpatentable, 
an3  that  the  payment  of  royalty  was  unnecessary.    It  does 
not  deny  its  liability  for  a  royalty,  under  the  terms  of  the 
contract,  up  to  the  time  of  its  termination,  November  15, 
1914.    It  contends,  however,  that  it  is  not  liable,  under  the 
terms  of  the  contract,  for  the  payment  of  any  royalty  for 
the  manufacture  of  the  steel  buggy  tongues.    The  ground  of 
this  contention  is  that  the  all-steel  huggy  tongue  was  not 
in  any  sense,  an  improvement  over  the  device  shown  in  the 
Bolte  patents.     The  argument  that  is  made  in  its  behalf 
here  is  predicated  entirely  upon  the  assumption  that  the 
contract  is  confined  in  its  operation  to  the  Bolte  patenis, 
and  to  improvements  thereto.    The  Bolte  patents  did  not  in- 
volve an  "all-steel  tongue,"  at  all.     It  simply  involved  an 
adjustable  attachment  of  either  tongue  or  shaft  to  a  vehicle. 
If  the  contract  is  to  be  construed  as  applying  exclusively 
to  the  Bolte  patents  and  improvements  thereto,  then  it  had 
no  meaning  whatever  when  it  was  first  entered  into,  and 
when  its  performance  was  first  undertaken.     Without  dis- 
pute, the  Bolte  patents  were  not  within  the  contemplation 
of  the  parties  when  the  contract  was  entered  into.    Their 
existence  was  unknown  to  the  parties.    The  contract,  as  en- 
tered into,  was  full  and  complete.    It  was  not  essential  to 
its  validity  that  the  blank  space  in  Paragraph  1  should  be 

filled  at  all.    Parol  evidence  was  admissible 

^*  wentiSing  to  identify  the  subject-matter  of  the  con- 

ec  -ma  er.     ^^^^^    rpj^jg  shows,  without  dispute,  that  the 

only  existing  patent  referred  to  was  the  one  then  held  b; 
Hanson,  and  that  the  future  patents  provided  for  were  those 
which  were  later  issued  to  Hanson  and  Grenard.  Constru- 
ing the  contract,  then,  as  it  was  made,  and  as  its  perform- 
ance was  begun,  it  had  no  reference  whatever  to  the  Bolte 
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patents.  It  appears  from  the  undisputed  evidence,  also,  that 
the  memorandum  above  set  forth  was  inserted  for  the  pur 
pose  of  giving  to  the  defendant  the  benefit  of  the  Bolte 
patents  in  the  performance  of  the  original  contract. 
Whether  such  insertion  was  effective  for  that  purpose,  and 
whether  oral  testimony  was  admissible  to  show  the  purpose 
and  effect  of  such  insertion,  we  need  not  inquire,  because 
the  defendant  admits  its  liability  for  royalty  under  the 
Bolte  patents.     In  construing  the  contract,  therefore,  we 

must  treat  the  insertion  as  a  mere  addition 
^'  mutSf?on-        to  the  contract,  and  not  as  a  retraction  of 
'  ™    °"'  any  part  thereof.    The  defendant  concedes 

its  liability  for  the  aU-steel  wagon  tongues.  If  it  was  liable 
/or  the  all-steel  htvggy  tongues,  prior  to  December  30,  1913, 
we  think  it  was  no  less  so  after  that  date,  notwithstanding 
the  inserted  memorandum.  It  will  be  noted  that  the  em- 
phasis of  the  contract  as  drawn  was  upon  the  "all-steel ' 
tongues."  The  contract  was  something  more,  even,  than  a 
contract  for  royalty.  It  required  the  plaintiffs  to  enter  the 
employment  of  the  defendant,  and  to  devote  themselves  to 
the  development  of  the  manufacture  and  sale.  It  bound  the 
plaintiffs  that  they  should  not  be  directly  or  indirectly  in- 
terested in  any  other  company  or  concern,  or  with  any 
other  person  engaged  in  the  manufacture  "of  tongues  of 
any  kind."  The  plaintiff  Hanson  devoted  his  time  to  the 
manufacture  of  the  all-steel  hiiggy  tongues  in  precisely  the 
same  manner  that  he  did  to  the  manufacture  of  the  all-steel 
wagon  tongues.  Likewise,  Grenard,  as  a  salesman,  devoted 
his  services  to  the  one  line  as  much  as  to  the  other.  BHir- 
thermore,  if  the  contract  were  to  be  deemed  ambiguous,  it 
appears  from  the  record  that,  for  eight  months,  the  parties 
put  their  own  construction  upon  it.  Pursuant  to  the  con- 
tract, the  defendant  made  monthly  reports  of  its  sales.  The 
following  is  an  abstract  of  such  monthly  reports  for  the 

firsrt  eight  months: 
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September,  1913. 
Wagon  tongues  sold  during  said  month $  406.70 

October,  1913. 
Wagon  tongues  sold    1830.94 

November,  1913. 

Wagon  tongues  sold  1778.98 

Hounds    223.37 

Buggy  tongues    3.50  2005.85 

December,  1913. 

Wagon   tongues   sold    1319.18 

Hounds      154.71 

Buggy  tongues    275.80  1749,69 

January,  1914. 

Wagon  tongues  sold 1578.52 

Hounds     99.93 

Buggy  tongues    97.20            1775.65 

February,  1914. 

Wagon  tongues   1654.96 

Hounds     109.35 

Buggy    tongues   902.50  2666.81 

March,  19U. 

Wagon  tongues   2368.86 

^  Hounds     103.11 

Bugg>'  tongues     1379.55  3831.52 

April,  1914. 

Wagon    tongues    1828.68 

Hounds      143.55 

Buggy    tongues    1068.35  3040.58 

It  was  not  until  May,  1914,  that  the  defendant  con- 
ceived it  unnecessary  to  make  a  ^-eport  as  upon  the  bn^r 
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tongues.  It  is  true  that  the  foregoing  reports  do  not  report 
payments  of  royalty,  and  that  the  defendant  never  did  pay 
a  royalty  for  the  buggy  tongues.  Its  excuse,  however,  was 
that  it  would  wait  for  the  issuance  of  the  patent.  After 
the  issuance  of  the  patent,  its  excuse  was  that  the  patent 
was  without  value.  If  the  defendant  did  not  deem  itself 
liable  under  its  contract  for  the  buggy  tongues,  there  was 
no  occasion  ^or  its  report  of  the  same.    It  does  not  avail 

it  to  say  that  the  patent  was  not  good.    It 
4.  pattoits:  was  competent  for  it  to  contract  to  pay  a 

denying  vall'^  *  '^    " 

Ity  under  ro; 
ty  contract. 


denying  yaUd- 

ity  under  royal-   royalty,    even    on    an    unpatented    device. 


Ingraham  v.  Schuum  d  Uhlinger,  157  Pa 
88,  89  (27  Atl.  404,  405).  Nor  was  it  competent  to  the  de- 
fendant to  impeach  the  validity  of  the  patent.  Eagleton 
Mfg,  Go,  V.  West,  etc.,  Mfg.  Co.,  Ill  U.  S.  490 ;  Eureka  Co. 
V,  Bailey,  78  U.  S.  488 ;  Miami  Cycle  d  Mfg.  Co.  v.  Rohin- 
son,  245  Fed.  556. 

The  stock  delivered  by  the  plaintiffs  to  the  defendant, 
pursuant  to  the  contract,  included  the  plaintiff's  sample 
"all-steel  buggy  tongue.''  This  was  the  model  upon  which 
the  manufacture  of  all-steel  buggy  tongues  by  the  defendant 
vrsis  begun.  We  are  satisfied  that  no  other  construction  of 
this  contract  is  tolerable  than  that  it  was  intended  to  in- 
elude  the  entire  scope  of  Hanson's  devices  pertaining  to 
"all-steel  tongues/'  The  defendant  got  the  full  benefit  of 
the  contract,  as  so  construed.  The  plaintiffs  acquired  the 
i3olte  patents  at  an  expense  to  themselves  of  1395^  and 
gave  to  the  defendant  the  full  benefit  of  it,  free  of  cost.  To 
say  that  this  benevolence  struck  down  their  pre-existing 
right  to  royalty  for  the  all-steel  btygy  tongues  would  be 
iiarsh  reasoning.  We  hold,  therefore,  that  the  insertion  of 
the  memorandum  pertaining  to  the  Bolte  patents,  though 
it  added  to  the  benefit  received  by  the  defendant  pursuant 
to  the  contract,  took  nothing  from  the  right  of  the  plain- 
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tiffs    to    recover    royalty,    pursuant    to    the    contract  as 
originally  executed. 

II.  The  appellant  complains  of  the  computation  of 
royalties  due,  as  being  erroneous  and  excessive.  The  pro- 
vision for  the  rate  of  royalty  is  contained  in  Paragraph  3. 

The  contention  of  the  appellant  is  that,  in- 
^'  nufufylng^con-     asmuch  as  its  gross  sales  exceeded  |10,000, 

tract  or  attain-     .,  ,.   i_-,  i       «  u m   w 

\nk  absurd  re-    it  was  liable  Only  for  a  royalty  of  5  per 

BUltS. 

cent.  The  trial  court  allowed  the  computa- 
tion on  the  basis  of  10  per  cent  for  the  first  (5,000  and  7^ 
per  cent  for  the  next  |6,000,  and  5  per  cent  on  the  ezoesa 
over  110,000.  The  terms  of  the  contract  are  not  free  from 
ambiguity  at  this  point.  They  are  literally  cajmble  of  the 
construction  contended  for  by  the  appellant.  To  so  con- 
strue the  contract,  however,  is  to  involve  it  in  contradiction 
and  absurdity.  Under  the  clear  provisions  of  the  contract 
the  plaintiffs  would  have  been  entitled  to  royalties  amount- 
ing to  1875  upon  sales  amounting  to  |10,000.  And  yet,  ac- 
cording to  the  construction  contended  for  by  appellant,  ii 
the  sales  were  to  amount  to  |10,001,  the  royalty  would 
amount  only  to  |500.  The  royalties  for  sales  amounting  to 
$9,000  would  greatly  exceed  those  for  sales  amounting  to 

f  11,000.    Here  again,  the  parties  themselves 

6   Contracts  * 

'  mutual  con-        put  a  practical  construction  upon  the  con- 
.traction.  ^^^^^.  ^^^  ^^^^^^  disclosed  their  own  un- 

derstanding  of  it.  On  March  13,  1914,  the  president  of  the 
defendant  company  presented  to  the  plaintiffs  the  following 
writing,  as  a  proposed  modification  of  the  contract,  and 
the  same  was  signed: 

''Monticello,  Iowa,  Mch.  13,  1914. 
"Special  Agreement. 
"On  account  of  the  wagon  tongues  costing  more  to  man- 
ufacture than  we  estimated  at  the  time  of  our  original  con- 
tract, dated  August  7,  1913,  we  agree  on  a  five  per  cent 
royalty  commission  in  lieu  of  the  royalty  commission  as 
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mentioned  in  our  contract  of  August  7,  1913,  which  was 
ten  per  cent,  7Vi  per  cent  and  5  per  cent.  The  above  agree- 
ment goes  into  effect  January  1,  1916. 

'^B.  P.  Hanson         Hall  Manufacturing  Company, 
"L.  Grenard  By  J.  S.  Hall,  President" 

The  sales  of  the  company  had  already  exceeded  |10,000, 
and  there  was  no  occasion  for  the  modification  if  the  con- 
tract was  understood  by  the  parties  as  now  construed  by 
the  defendant.  We  think,  therefore,  that  the  only  reason- 
able construction  which  can  be  applied  to  the  contract  is 
that  the  sliding  scale  thereof  ceased  when  the  quantity  of 
production  reached  f  10,000,  and  that  all  excesses  thereafter 
should  bear  a  royalty  of  5  per  cent  only. 

The  conclusions  thus  reached  by  us  are  decisive  of  the 
case  on  this  appeal.  The  evidence  below  was  undisputed. 
The  trial  court,  in  its  instructions  to  the  jury,  adopted  the 
construction  of  the  contract  which  we  have  here  approved, 
both  as  to  the  subject-matter  thereof  and  as  to  the  measure 
of  recovery.  The  points  considered  are  the  only  grounds 
of  reversal  urged.  The  judgment  below  is,  therefore, — Af- 
firmed. 

Prbston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Jambs  B.  Harnby  et  al.,  Appellees,  v.  Michabl  Crowlby  el 

al.,  Appellants. 

PABTITION:  Bejecting  High  Bid.  A  high  bid  at  a  good-faith  ret 
eree's  sale,  when  presented  for  approval,  should  be  rejected  when, 
at  said  time,  a  bona-flde  and  substantially  higher  bid  is  pre> 
sented.  So  held  where  the  subsequent  bid  was,  on  a  218-acre 
farm,  some  $4,000  in  excess  of  the  bid  at  referee's  sale. 

Appeal  from  DaUaa  District  Court. — W.  H.  Pahby,  Judge. 

Novbmbbb  22,  1918. 
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Suit  in  partition  of  real  estate.  The  controversy  has 
arisen  over  the  report  of  the  sale  of  the  referee.  The  de- 
fendants filed  objections  thereto,  on  the  ground  that  the 
price  was  inadequate.  The  objections  were  overruled,  and 
the  defendants  appeal. — Reversed  and  remanded. 

Dugan  c€  Dugan,  for  appellants. 

Harry  Wifvat^  for  appellees. 

Evans,  J. — A  decree  of  partition,  was  entered,  without 
exception  or  controversy,  April  21,  1917,  whereby  it  was  or- 
dered that  the  property  be  sold  by  the  referee  therein 
named,  either  at  private  or  public  sale,  and  whereby  ap- 
praisers were  appointed  to  view  the  property  and  to  ap- 
praise the  value.  ,  The  appraisers  filed  a  report  on  April 
25th,  fixing  the  value  at  $140  per  acre.  No  objections  were 
made  to  this  appraisal.  Two  months  later,  pursuant  to 
proper  notice,  the  property  was  offered  at  public  sale,  and 
sold  to  the  highest  bidder  at  $143.50  per  acre.  Such  bidder 
was  the  plaintiff,  who  was  the  owner  of  the  undivided  two 
thirds  of  the  premises.  The  defendants,  being  the  owners 
of  the  other  one  third,  filed  objections  to  the  report  of  the 
referee.  As  a  part  of  their  objections  to  the  report  of  the 
referee,  the  defendants  offered  to  produce  a  purchaser  at  a 
much  higher  price  than  the  bid  made  by  the  plaintiff.  At 
the  hearing  upon  the  objections,  the  range  of  difference  up- 
on the  valuation  by  the  different  witnesses  was  as  high  as 
$90  per  acre.  Witnesses  on  the  one  side  placed  the  valua- 
tion at  a  minimum  of  $135  an  acre;  whereas,  witnesses  for 
the  other  side  placed  the  valuation  as  high  as  f  225  per  acre. 
As  between  these  estimates,  the  ascertainment  of  the  real 
value  was  a  matter  of  considerable  speculation. 

The  sale  was  conducted  openly  and  fairly  by  the  rrferee. 
Nevertheless,  the  highest  bid  was,  in  a  legal  sense,  only  an 
offer,  and  so  continued  until  presented  to  and  approved 
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by  the  court.  At  the  hearing  before  the  court,  the  defend- 
ants produced  a  witness  who  offered  to  pay  for  the  land 
$163  per  acre.  This  was  an  advance  of  fl9.50  per  acre 
upon  the  bid  presented  to  the  court  for  approval.  The  wit- 
ness Oarmody,  who  made  such  bid,  is  conceded  to  be  fi- 
nancially responsible,  and  able  to  perform  the  same.  The 
question  presented  for  our  consideration  is  whether  the 
discretion  of  the  trial  court  was  so  broad  as  to  preclude  us 
from  reviewing  the  particular  order  of  approval  entered  in 
this  case.  We  think  the  district  court  should  be  deemed  to 
have  a  large  discretion  in  this  class  of  orders,  and  that  it  is 
not  necessarily  bound  to  refuse  its  approval  of  the  highest 
bid  at  a  referee's  sale  simply  because  somebody  raises  the 
bid  at  the  time  of  presentation.  It  has,  however,  at  all 
times,  the  undoubted  power  to  refuse  its  approval  of  the 
high  bid  at  the  sale.  Theoretically,  it  must  be  true,  also, 
that  a  situation  may  be  created  at  such  time  as  to  make  it 
the  imperative  duty  of  the  court  to  refuse  its  approval. 
Whereas  it  may  exercise  its  broad  discretion  to  refuse  a 
slightly  higher  bid,  yet  such  discretion  must  become  narrow- 
er in  proportion  as  the  increased  bid  should  become  larger. 
It  must  be  true,  theoretically,  therefore,  that  the  increased 
bid  could  be  so  large  as  to  render  it  the  imperative  duty  of 
the  trial  court  to  refuse  its  approval  of  the  bid  presented  by 
the  report  of  the  referee.  When  that  point  is  reached  in  a 
given  case  may  not  always  be  a  question  of  easy  solution. 
In  the  present  case,  the  farm  consisted  of  218.75  acres.  The 
increased  bid,  therefore,  was  an  increase  of  over  |4,000.  We 
think  the  increase  was  too  substantial  to  justify  the  court 
in  approving  the  original  bid,  even  in  the  exercise  of  its 
very  broad  discretion.  The  plaintiff,  as  bidder  at  the 
referee's  sale,  bad  no  legal  standing  to  demand  an  ap- 
proval. His  bid  was  an  offer,  and  nothing  more,  and  bound 
no  party  in  interest  until  it  had  obtained  the  approval  of 
the  court.    We  are  constrained  to  sav,  therefore,  that  the 
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court  erred  in  its  approval  of  the  referee's  sale  to  the  high- 
est bidder,  under  the  circumstances  here  presented.  The 
court  had  full  power  to  modify  the  report  of  the  referee. 
Shearer  v.  Shearer,  125  Iowa  394.  Its  order  of  approval 
must  be,  accordingly,  reversed.  The  case  will  be  remanded 
to  the  district  court  for  such  further  proceedings  as  the 
interests  of  the  parties  demand,  with  full  power  to  such 
court  to  order  a  resale,  either  public  or  private,  upon  ap- 
propriate notice. — Reversed  and  remanded. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


In  re  Appeal  of  Charles  H.  Colby. 

TAXATION:  Minerals  Underlying  Surface  of  Land.  Minerals  sup- 
posed to  underlie  the  surface  of  lands,  and  reserved  by  the 
owner  in  his  conveyance  of  the  surface,  may  not  be  assessed  be- 
yond a  mere  nominal  sum,  when  it  is  made  to  appear  that  the 
existence  of  such  minerals  is  a  mere  matter  of  conjecture. 


Appeal  from  Marion  District   Court. — J.   H.   Applbgatb, 

Judge. 

November  22,  1918. 

Charles  H.  Colby  owned  the  NE14  of  the  SE14  and  the 
NEi/4  of  the  SW14  and  the  Wyg  of  the  SW^^  of  Section  34, 
in  Township  74  North,  of  Range  19  West  of  the  5th  P.  M., 
in  Marion  County,  and  thereafter  conveyed  said  land,  in- 
cluding the  following,  in  his  deed : 

"The  grantor  reserves,  however,  from  this  deed  all  coal 
and  iron  and  minerals  on  or  under  said  land,  including  the 
oils  of  all  kinds,  and  the  right  to  enter  upon  said  land  and 
sink  shafts  for  the  purpose  of  mining  and  carrying  away 
from  this  said  land  all  such  coal,  iron,  and  minerals  of  all 
kinds,  and  oils  of  all  kinds,  and  for  the  purpose  of  mining 
and  carrying  away  from  said  land  all  such  coal,  iron,  and 
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minerals  of  all  kinds,  and  oils  of  all  kinds,  and  for  the 
purpose  of  erecting  all  necessary  machinery  for  such  min- 
ing purposes  or  securing  such  oils  at  any  and  all  times  he  or 
his  assigns  may  see  fit,  and  also  all  rights  for  prospecting 
for  any  of  said  minerals  or  oils,  providing  such  prospecting, 
mining  and  securing  of  said  coal,  ores  and  oils  shall  be  done 
with  as  little  inconvenience  to  the  grantee,  or  his  grantees, 
as  the  carrying  on  of  such  work  shall  admit  of,  also  shall 
have  the  use  of  such  an  amount  of  the  surface  of  said  landt^ 
not  exceeding  five  acres  as  may  be  necessary  or  convenient 
for  mining  purposes,  also  the  right  of  way,  not  exceeding 
one  hundred  feet  in  width  for  a  railroad  track  or  tracks 
across  the  above  described  lands.  If  the  parties  hereto  are 
unable  to  agree  upon  the  value  thereof,  no  surface  shall  be 
taken  and  occupied  without  adequate  compensation  there- 
for, found  by  a  board  of  arbitrators,  each  party  selecting 
one,  the  two  so  chosen  selecting  a  third.  The  additional 
consideration  of  ten  dollars  for  each  and  every  diamond 
drill  hole  after  drilling  same  shall  be  paid  by  said  grantor 
and  received  by  said  grantee  in  full  for  all  damages  to 
crops,  fences,  or  otherwise,  which  may  reasonably  be  caused 
by  the  acts  of  said  grantor,  his  successors,  assigns,  agents, 
or  employes  in  entering  upon  and  prospecting  for  said  coal, 
other  minerals,  or  mineral  products  on  said  lands.  Said 
grantor  to  have  the  right  to  remove  all  tools,  machinery, 
and  appliances  used  in  prospecting  by  him,  his  successors, 
assigns,  agents  or  employes.  This  waiver  to  run  with  the 
land.'* 

Thereafter,  the  assessor  of  the  township  containing  the 
land,  assessed,  in  the  spring  of  1917,  the  coal  under  said 
land  at  f30  per  acre.  Colby  objected  thereto  before  the 
board  of  review,  which  body  reduced  the  assessment  to  f20 
per  acre.  He  then  appealed  to  the  district  court,  where,  on 
hearing,  the  assessment  on  the  entire  quarter  section  was 
reduced  to  f  2,000.    Colby  appeals. — Modified  and  affirmed. 

Vol.   184  lA.— 70 
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Coffiti  d  Rippey,  for  appellant. 
N.  D,  Shififi,  for  appellee. 

Ladd,  J. — In  conveying  160  acres  of  land,  appellant. 
Charles  H.  Colby,  excepted  therefrom  all  coal  and  other 
minerals  beneath  the  surface,  and  in  the  spring  of  1917, 
the  assessor  assessed  the  value  of  the  "coal  under"  the  sev- 
eral 40's  at  ^1,200  each.  The  board  of  review  reduced  this 
to  fSOO,  and  the  district  court  further  reduced  the  assess- 
ment against  the  "coal,  rights  and  appurtenances  thereto 
owned  by  the  complainant,"  to  f  2,000.  Section  1308  of  the 
Code  declares  that  all  property,  real  and  personal,  is  sub- 
ject to  taxation,  and  Paragraph  8  of  Section  48  of  the  Code 
defines  land,  real  estate,  and  real  property  as  including 
"lands,  tenements,  hereditaments,  and  all  rights  thereto  and 
interests  therein,  iequitable  as  well  as  legal.*'  It  will  be 
noticed  that  the*  exception,  or  reservation,  is  of  all  coal  in 
place,  and  that  all  provisions  with  reference  to  removal  of 
same  are  additional  thereto.  Minerals  beneath  the  surface 
may  be  made  the  subject  of  separate  ownership,  either  by 
a  grant  of  the  minerals  by  the  owner  of  the  land,  or  by  a 
grant  of  the  land  excepting  the  minerals;  and  thereby,  an 
estate  in  fee  simple  is  created  in  the  minerals,  as  corporeal 
things  real.  1  Tiffany  on  Real  Property,  Section  210; 
Snoddy  v.  Bolen,  122  Mo.  479 ;  Marvin  v.  Brewster  Iron  Min, 
Co,y  55  N.  Y.  538 ;  Sloan  v.  Lawrence  Furnace  Co.,  29  Ohio 
St.  568 ;  Manning  v.  Frazier,  96  111.  279. 

It  is  equally  well  settled  that,  when  the  fee  in  the  min- 
eral  has  been  separated  from  the  fee  in  the  surface,  the  fee 
or  interest  in  the  former  is  assessable  and  taxable  to  the 
owner  thereof,  as  real  estate.  This  much  is  settled  by  the 
statutes  heretofore  referred  to ;  for  surely,  the  title  to  min- 
erals in  situ  constitutes  an  interest  in  land.  See  In  re 
Major,  134  III.  19  (24  N.  E.  973)  ;  Kansas  Nat.  Qas  Co,  r. 
Board  of  Commissioners.  75  Kan.  335  (89  Pac.  750) ;  Wolfe 
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County  V.  Beckett,  127  Ky.  252  (17  L.  R.  A.  [N.  S.],  688, 
and  note  collecting  the  cases). 

It  is  to  be  presumed  that  all  "coal  and  iron  and  min- 
erals on  or  nnder  said  land,  including  the  oils  of  all  kinds/* 
and  the  right  to  enter  upon  said  land  to  mine  these,  were 
of  some  actual  value.  The  appellant  does  not  controvert 
this;  but  contends  that,  if  coal  exists  beneath  the  surface, 
this  is  unknown  to  anyone,  and  for  this  reason,  the  assess- 
ment is  excessive  and  unreaBonable.  No  coal  had  been 
mined  from  the  land.  No  tests  had  been  made  to  ascertain 
whether  there  was  coal  therein.  Colby  testified  that  the 
reservation  or  exception  was  included  in  the  deed  in  the 
hope  that  coal  or  other  minerals  might  be  found,  though 
he  had  never  heard  of  their  existence  in  the  land ;  that  the 
nearest  railway  switch  was  4  miles  distant,  and  the  land 
10  miles  from  the  nearest  town. 

Swanson,  a  mining  and  civil  engineer,  testified  to  hav- 
ing had  15  years  of  experience  in  prospecting  for  coal,  and 
testified  that,  ordinarily,  options  were  taken  on  land,  and 
the  existence  of  coal  ascertained  by  drilling;  that  the  value 
of  coal  beneath  the  surface  depended  on  the  quantity  of 
the  coal,  its  quality,  and  its  availability  for  the  market; 
that,  to  be  workable,  the  vein  must  be  not  less  than  3  to 
3%  feet  thick;  that  its  value  can  only  be  ascertained  on  a 
tonnage  basis,  when  being  removed ;  that  a  roof  of  suflBcieut 
strength  to  hold  the  soil  above  is  essential  to  the  mining  of 
the  coal ;  that  a  country  mine  is  of  little  or  no  value ;  that, 
in  this  particular  region  along  the  Des  Moines  River  Valley, 
coal  often  lies  in  pockets,  and  in  Monroe  County,  there  are 
often  what  are  known  as  faults,  more  or  less  extensive,  be- 
ing rock,  or  other  substances,  instead  of  coal.  The  witnes<9 
further  testified  that,  even  when  tested  with  drills,  and 
coal  is  found,  it  usually  turns  out  better  or  worse  than 
figured,  and  that  there  is  much  uncertainty  as  to  quality, 
and,  even  when  prospected,  it  cannot  be  told  from  a  single 
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test  whether  there  are  merely  a  few  acres  of  coal  or  a  great 
many ;  that  the  val^e  of  coal  under  the  land  not  prospected 
is  purely  speculative;  and  that,  without  prospecting,  the 
probable  existence  of  coal  is  mere  matter  of  chance.  All  this 
was  corroborated  by  Shivers,  another  expert;  and  the  other 
evidence  was  that  only  by  drilling  could  it  be  ascertained 
whether  coal  existed  beneath  the  surface^  and  that,  in  Mon- 
roe County,  the  existence  of  coal  at  one  place  did  not  in- 
dicate that  it  was  to  be  found  at  another,  near  by. 

Witnesses  called  by  defendant,  after  drawing  attention 
to  the  existence  of  country  mines  near  by,  and  describing 
them,  expressed  the  opinion  that  coal  existed  beneath  the 
surface  of  the  land  in  controversy,  and  that  it  was  worth 
(25  or  |30  per  acre,  they  supposed,  or  something  like  that; 
but  admitted  that  they  knew  nothing  about  there  being  any 
coal  in  said  land,  nor  did  they  have  knowledge  that  it  ex- 
tended to  any  considerable  extent  beneath  the  surface  of 

» 

the  adjoining  land.    Thus,  Gooley  was  asked : 

'^YovL  do  not  know  that  there  is  any  coal  at  all  on  this 
Jeffers  land,  do  you  ?    A.  I  do  not  know  a  thing  about  it" 

Pearson  was  asked : 

^'If  there  is  coal  under  the  Colby  land,  you  do  not  know 
it?   A.  I  do  not" 

The  other  witness  called  by  appellee,  Maddy,  was  equal- 
ly candid  in  saying  that  he  knew  nothing  of  the  existence  of 
coal  there.  This  evidence  leaves  no  doubt  that  there  may 
be  coal  under  this  land,  but  that  no  one  has  any  reasonable 
ground  for  so  saying.  The  witnesses  testifying  in  behalf  of 
appellee  based  their  conclusions  on  the  inference  that,  be- 
cause coal  is  found  in  adjoining  land,  it  must  exist  beneath 
the  surface  of  the  land  in  question;  but  the  experts — and 
they  are  not  contradicted — ^were  of  opinion  that  such  an  in- 
ference was  unwarranted.  Whether  coal  exists  in  the  de- 
scribed land,  and  is  retained  in  situ  by  appellant,  under  the 
exception  contained  in  the  conveyance,  is  pure  matter  ol 


i 
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conjecture;  and  we  are  of  opinion  that  the  assessment 
should  not  exceed  a  nominal  snm  against  each  40,  as  one 
dollar;  and  the  assessment  is  ordered  reduced  accordingly. 
— Modified  and  affirmed. 

Preston,  C.  J.,  Evans  and  Salingbr,  JJ.,  concur. 


Kimball  Bros.  Company,  Appellant,  v.  L.  F.  Fbhlbisbn, 

Appellee. 

MEOHANIOS'  LIEN:  Improvements  by  Vendee.  Real  estate  \a 
subject  to  a  mechanics'  Hen  for  Improvements  placed  thereon 
by  a  vendee  under  a  contract  for  a  deed,  and  with  the  express 
or  implied  consent  and  authority  of  the  holder  of  the  legal  title. 
In  such  case,  both  the  equitable  and  the  legal  title  holder  is  an 
"owner,"  within  the  mechanics'  lien  law. 

PRINCIPLE  APPLIED:  A  commercial  club,  in  order  to  in- 
duce the  location  of  a  manufacturing  company,  procured  two 
lots,  and  contracted  with  the  company  to  cause  a  $7,500  build- 
ing to  be  built  on  the  lots  for  the  company.  The  company 
agreed  to  repay  the  |7»500,  and  then  receive  a  deed  to  the  lots. 
The  lots  were  deeded  to  one  F,  who  then  contracted  with  the 
company  to  build  the  building  and  pay  therefor  to  the  amount 
of  $7,500.  The  company  desired  extras  to  the  amount  of  $657, 
and  agreed  to  pay  therefor.  The  company  agreed  to  repay  F  at 
the  rate  of  $100  per  month,  and  then  receive  a  deed  from  F. 
The  company  and  F  also  contracted  with  a  contractor  for  the 
erection  of  the  building.  The  plans  and  specifications,  which 
provided  for  a  freight  elevator  were  part  of  this  contract.  The 
building  was  built  accordingly.  Neither  the  $^7,500  nor  the 
$657  Included  the  cost  of  the  elevator.  The  building  was  com- 
pleted, and  F  was  compelled,  owing  to  the  inability  of  the  com- 
pany, to  pay  the  entire  $8,1'57.  Before  such  completion,  the 
company,  without  any  consultation  with  F,  ordered  the  elevator. 
F  had  never  agreed  to  pay  for  an  elevator,  but  knew  at  all  times 
that  the  company  intended  to  install  one.  He  saw  it  when  it 
arrived,  and  did  not  object.  It  was  duly  installed.  The  com- 
pany never  repaid  anything  to  F  on  its  contract,  and  he  duly 
declared  the  contract  forfeited. 

Held,  the  lots  were  subject  to  a  mechanics'  lien  for  the  ele- 
Tator. 


1110  Kimball  Bros.  Co.  v.  Fehleisbn,.     [184  Iowa 

Appeal  from  Boon^  District  Court. — R.  M.  Wright,  Judge. 

November  22,  1918. 
Suit  to  foreclose  a  mechanics'   lien   resulted  in   dis- 
missal of  the  petition.    Plaintiffs  appeal. — Reversed, 

Kimhall  d-  Peterson  and  Ooodykoontz  d  Mahoney,  for 
appellant. 

Whitaker  d  Snell,  for  appellee. 

Ladd,  J. — This  is  an  action  to  foreclose  a  mechanics' 
lien  filed  by  plaintiff  against  lots  on  which  a  building  had 
been  erected.  The  plaintiff  furnished  an  elevator  at  the 
pnce  of  $345  to  the  New-Lite  Manufacturing  Company,  and 
seeks  to  foreclose  its  mechanics'  lien  for  that  amount.  To 
understand  the  precise  issue,  it  will  be  necessary  to  state 
the  facts  somewhat  in  detail. 

On  October  9,  1914,  the  Boone  Commercial  Association 
entered  into  a  contract  with  the  New-Lite  Manufacturing 
Company,  by  the  terms  of  which  the  company  undertook 
to  move  its  manufacturing  plant  and  business  from  Newton 
to  Boone,  upon  the  completion  of  a  building  erected  at  the 
latter  place  in  which  to  carry  on  said  business, — said  build- 
ing to  cost  not  to  exceed  f  7,500,  and  to  be  located  on  Lots 
4  and  5  in  Block  17  in  Pairview  Addition  to  Boone,  Iowa. 
The  company  was  to  repay  the  J7,500  to  the  party  furnish- 
ing the  same,  with  interest  thereon  at  7  per  cent  per  annum, 
at  not  less  than  f  100  per  month  until  fully  paid,  and  was  to 
receive  a  warranty  deed  to  said  lots  upon  completion  of  said 
payment,  together  with  abstract  showing  merchantable  title 
free  of  iftcumbrance,  and  was  to  pay  the  taxes  and  keep 
the  building  insured.  Upon  the  30th  of  October  following, 
the  New-Lite  Manufacturing  Company  entered  into  an 
agreement  with  the  defendant,  L.  F.  Fehleisen,  reciting  that 
the  agreement  previously  mentioned  had  been  entered  into, 
and  providing  for  the  erection  of  a  building,  by  the  termd  of 
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which  the  defendant  undertook  to  "erect  a  building  in  sub- 
stantial accordance  with  plans  and  specifications  to  be 
af^reed  upon  and  in  accordance  with  the  contract  entered 
into  between  the  first  party  herein  and  the  Boone  Commer- 
cial Association  at  the  estimated  cost  of  not  to  exceed  f7,- 
500,  it  being  understood  and  agreed  that  in  event  the  said 
first  party  (New-Lite  Manufacturing  Company)  shall  elect  to 
furnish  additional  funds  for  the  erection  of  said  building, 
it  shall  have  the  privilege  of  doing  so," — ^the  building  to  be 
constructed  "on  the  lots  above  described  and  title  to  be  tak- 
en in  the  name  of  defendant.  The  said  first  party  further 
agrees  that  it  will  repay  to  second  party  the  entire  sum  ex- 
I)ended  by  him  for  erection  of  said  building  at  the  rate  of 
not  less  than  flOO  per  month  from  the  time  said  building 
is  ready  for  occupancy,  with  interest  accruing  thereon  at  7 
per  cent  per  annum,  payable  semi-annually,  and  when  the 
entire  sum  expended  by  said  second  party  and  accrued  in- 
terest thereon  shall  have  been  paid  by  first  party,  then  said 
second  party  shall  convey  unto  first  party  title  of  said 
premises."  It  is  then  recited  that  this  contra^'t  is  in  pur- 
suance of  that  above  referred  to,  and  is  intended  to  effect 
compliance  therewith. 

On  the  ISth  of  November  following,  one  Henry,  as  par- 
ty of  first  part,  and  the  defendant,  Fehleisen,  and  the  New- 
Lite  Manufacturing  Company,  party  of  the  second  part, 
entered  into  a  contract,  by  the  terms  of  which  Henry  under- 
took to  provide  all  materials  and  perform  all  work  in  the 
construction  of  the  factory  building  contemplated  by  the 
previous  contracts,  "as  shown  on  the  drawings  and  de- 
scribed in  the  specifications  prepared  by  C.  C.  Dawson  of 
Des  Moines,  Iowa,  which  drawings  and  specifications  are 
identified  by  tha  figures  of  the  parties  hereto  and  become 
hereby  a  part  of  this  contract."  Tender  Article  9  of  this  con- 
tract, it  was  "agreed  between  the  parties  hereto  that  the 
sum  to  be  paid  by  the  owner  to  the  contractor  for  said 
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work  and  material  shall  be  eight  thousand  one  hundred  and 
ftfty-seven  (f8,157.00)  dollars,  seven  thousand  five  hundred 
(17,500.00)   dollars  to  be  paid  by  Louis  P.  Fehleisen,  six 
hundred  and  fifty-seven  (f 657.00)  dollars  to  be  paid  by  the 
New-Lite  Manufacturing  Company  subject  to  additions  and 
deductions  as  hereinbefore  provided.^'     The  building  was 
completed^  as  per  Henry's  contract.     The  defendant  paid 
what  he  had  agreed  to,  and  also  the  f  657  which  the  com- 
pany undertook  to  pay ;  and,  on  March  1, 1915,  the  company 
executed  its  note  for  that  amount,  payable  June  Ist  follow- 
ing,  to  the  defendant.     The  plaintiff,   Kimball  Brothers 
Company,  had  entered  into  a  contract  with  the  New-Lite 
Manufacturing  Company  on  February  16, 1915,  by  the  terms 
of  which  said  plaintiff  undertook  to  furnish  one  double-belt 
freight  elevator,  constructed  according  to  specifications,  in 
running  order,  by  March  1st  following,  freight  prepaid,  and 
delivered  f.  o.  b.,  at  the  price  of  $346.    It  was  not  delivered 
or  installed  until  some  months  later,  and  after  the  cotitract 
of  purchase  had  been  entered  into.    As  the  New-Lite  Manu- 
facturing Company  failed  to  make  its  payments  on  the  con- 
tract of  sale,  as  stipulated,  defendant,  on  August  12,  1915, 
caused  notice  of  forfeiture  to  be  served  on  that  company, 
and  took  possession  of  the  premises.    This  divested  any  in- 
terest of  the  New-Lite  Manufacturing  Company  in,  or  claim 
to,  the  property.    When  the  elevator  was  delivered  to  and 
installed  for  that  company,  the  contract  of  purchase  waa  in 
force,   and   the  vendee  therein   was  "owner,"  within   the 
definition  of  Section  3096  of  the  Code,  which  declares  that: 

*^very  person  for  whose  use  or  benefit  any  buflding, 
erection  or  other  improvement  is  made,  having  the  capacity 
to  contract,  including  guardians,  shall  be  included  in  the 
word  'owner*  as  used  in  this  chapter.'' 

If  the  elevator  was  for  the  use  or  benefit  of  the  ven- 
dor, he,  too,  then,  must  be  regarded  as  owner.  Were  the 
elevator  acquired  and  installed  without  the  consent  or  an- 
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thority  of  defendant,  he  could  not  well  be  regarded  as 
owner,  and  the  property  would  not  be  subject  to  a  mechan- 
ics' lien.  Hickox  v.  Qreemoood,  d4  111.  266.  This  is  for 
the  reason  that,  as  liens  are  incumbrances  upon  the  owner's 
property,  they  can  only  be  created  by  his  consent  or  au- 
thority. This  was  pointed  out  in  Henderson  v,  ConneUy, 
123  111.  98  (14  N.  E.  1),  where  the  court,  after  alluding  to 
a  vendor  in  no  manner  connected  with  the  building  which 
the  purchaser  had  erected  on  the  premises,  leaving  it  with 
the  purchaser  to  improve  it  or  not,  as  he  might  desire,  pro- 
ceeded: 

''Under  such  circumstances,  of  course,  the  lien  of  the 
mechanic  would  only  attach  to  such  title  as  the  purchaser 
held,  and'  the  vendor  could  not  be  required  to  part  with  his 
title  until  the  purchase  money  was  i>aid.  But  the  case  made 
by  this  record  is  entirely  different,  and  must  be  controlled 
by  other  principles.  Here  it  was  understood  in  the  con- 
tract of  sale  between  the  vendors  and  purchaser  that  the 
latter  should  go  on  and  build  upon  the  premises;  and,  for 
the  purpose  of  a  consummation  of  this  understanding,  a 
clause  was  inserted  in  the  contract  of  sale  by  which  the 
vendors  agreed  to  advance  the  purchaser  f875,  to  assist 
him  in  the  erection  of  a  building  on  the  premises,  as  the 
building  progressed.  The  only  reasonable  and  fair  con- 
struction to  be  placed  on  this  clause  of  the  contract  is 
that  the  purchaser  was  authorized  and  empowered  by  the 
vendors  to  enter  into  contracts  with  builders  to  furnish 
material  and  erect  a  building  on  the  premises  to  which  they 
held  the  legal  title.  If,  therefore,  the  Hendersons  au- 
thorised and  empowered  Sharp,  the  purchaser,  to  cause  a 
building  to  be  erected  on  property  where  the  legal  title  was 
in  them,  upon  what  ground  can  they  now,  after  the  labor 
has  been  expended  and  materials  furnished,  claim  that  the 
mechanic  who  furnished  the  labor  and  materials  which 
tliey,  by  the  contract,  authorized,  shall  look  alone  to  the 
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title  held  by  the  purchaser?  Certainly,  no  principle  of 
equity  or  fair  dealing  would  sanction  a  precedent  of  that 
character.  Had  the  contract  of  sale  contained  no  provision 
looking  in  the  direction  of  any  improvement  on  the  proper- 
ty, and  had  Sharp,  the  purchaser,  gone  on  upon  his  own 
responsibility,  and  assumed  a  liability  with  a  builder,  then 
we  would  have  no  hesitation  in  holding  that  the  lien  of  the 
mechanic  must  be  confined  to  the  interest  of  the  purchaser 
in  the  premises,  as  was  done  in  the  Hiekox  case;  but  such 
was  not  the  case  here.  The  vendors,  by  their  contract,  have 
subjected  their  title  to  the  property  to  the  lien  of  the  peti- 
tioner, and  the  decree  properly,  in  our  opinion,  authorized 
a  sale  of  the  legal  title  and  a  priority  of  payment  to  peti- 
tioner." 

In  Hill  V.  mil,  40  Minn.  441  (42  N.  W.  294),  the 
Supreme  Court  of  Minnesota,  in  dealing  with  the  same 
subject,  said: 

**The  lien  adjudged  by  the  court  in  this  instance,  being 
nn  incumbrance  upon  the  title  and  interest  of  Mrs.  Gill,  the 
owner  in  fee  simple,  could  alone  be  created,  and  can  only 
be  sustained,  by  determining  that  she  consented  to  and 
authorized  it.  It  is  upon  this  ground  solely  that  liens  can 
be  supported.  The  basis  of  the  right  to  enforce  a  claim 
of  lien  is  the  consent  of  the  owner.  O'NeAl  v.  St.  Olafs 
School,  26  Minn.  331  (4  N.  W.  47).  And  it  is  fundamental 
that,  as  liens  are  incumbrances  upon  the  owner's  property, 
they  can  only  be  created  by  his  consent  or  authority.  Meyer 
V.  Berlandi,  39  Minn.  438  (40  N.  W.  513).  It  must  be  ad- 
mitted that,  upon  the  furnishing  of  these  materials,  the 
plaintiffs  had,  under  Section  1,  Ch.  90,  supra,  the  right  of 
lien  upon  the  building  about  to  be  erected,  and  upon  what- 
ever interest  Barker  then  had  in  the  real  estate,  and  that 
his  surrender  of  the  premises  could  not  deprive  them  of  this 
clear  legal  right.  But  the  court  went  further  than  to  direct 
a  sale  of  Barker's  interest,  and  adjudged  that  Mrs.  Gill's 
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rights  in  the  land  and  its  appurtenances  should  be  sold  to 
satisfy  a  debt  incurred  by  her  vendee,  in  which  she  had  no 
voice,  except  by  implication,  and  as  one  of  the  parties  to  a 
contract  in  which  she  imposed  upon  the  other  party  an  ob- 
ligation to  build  upon  realty  to  which  she  held  the  legal 
title.  It  is  this  feature  of  the  decree  which  is  complained 
of.  In  Laird  v.  Moonan,  32  Minn.  358  (20  N.  W.  354), 
the  principle  Is  announced  that  all  who  have  contributed  to 
increase  the  value  of  property  by  consent  of  the  owner,  or 
in  pursuance  of  a  contract  with  him  for  that  purpose, 
should  have  an  interest  in  it  for  the  satisfaction  of  their 
claims,  and  we  think  the  proposition  fully  as  sound  and 
just  when  applied  to  the  circumstances  of  this  case  as  it 
was  when  stated  in  an  action  involving  the  right  of  a  sub- 
contractor to  enforce  the  lien  secured  him  by  Section  2,  Oh. 
90,  supra.  This  case  should  not  be  confounded  with  one 
wherein  a  vendor  has  in  no  manner  authorized  or  directed 
an  improvement  upon  realty  which  he  has  agreed  to  con- 
vey." 

Pee,  also.  White  v.  Kineade.  05  Kan.  4fi(;  (148  Pac.  B07)  ; 
Mmer  V.  Davu9,  2fi  Colo.  App.  483  (145  Pac.  714,  715)  ;  f.rc 
t\  Oihson,  104  Teun.  698  (58  S.  W.  3.'?())  :  Paulsen  v.  ManMkr, 
126  111.  72  (18  N.  E.  275)  ;  Bohn  Mf(j.  Co.  t\  Knuntze^  30 
Neb.  719  (46N.  W.  1123). 

To  bind  the  vendor's  interest  or  title  in  the  land,  then, 
the  improvement  raiiat  have  been  made  by  his  inducement 
or  on  his  authority,  express  or  implied;  and  we  are  of 
opinion  that  such  consent  and  authority  are  clearly  shown 
by  the  record.  It  will  be  observed  that  the  plans  and  spec- 
ifications were  attached  to  and  made  a  part  of  the  contract 
for  the  construction  of  the  building,  and  that  this  contract 
was  signed  by  the  defendant.  The  evidence  discloses  that 
the  building  to  be  erected  was  designed  and  built  so  as  to 
necessitate  the  installation  of  an  elevator  of  a  charactei 
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like  that  furnished  by  plaintiff.    The  contractor  testified 
that; 

^'A  penthouse  was  erected  on  the  top  of  the  roof,  so  as 
to  allow  the  space  for  the  drums  and  things  up  above  the 
roof,  and  allow  ceiling  room  below  in  the  second  floor.  The 
construction  of  the  penthouse  was  with  the  idea  of  install 
ing  an  elevator, — ^there  could  be  no  other  purpose  for  its 
erection.  The  hatchway  openings  were  provided  for  in  the 
original  blue  print;  but  we  left  those  out  until  Mr.  Ogg. 
the  president  of  the  New-Lite  Manufacturing  Company,  had 
bought  the  elevator  and  cut  it  to  the  size  he  wanted,  and 
cut  out  the  openings  to  fit  the  elevator.  •  •  *  Mr. 
Fehleisen  used  to  drop  round  the  building  quite  frequently, 
and  saw  how  we  were  getting  along, — probably  every  other 
day,  on  an  average, — and  during  the  time  of  the  elevator 
installation,  as  well.  1  installed  the  elevator  under  Mr. 
Ogg's  instructions.  1  filed  a  mechanics'  lien  on  the  proper- 
ty about  May,  1915,  for  a  part  of  the  work  over  and  above 
the  contract.  It  was  afterwards  settled,  and  was  assigned 
to  Mr.  Fehleisen,  who  is  the  owner  of  the  lien  and  propertv 
at  this  time.  Provision  for  the  penthouse  and  hatchway 
was  shown  on  the  original  blue  prints.  •  *  ♦  The  build- 
ing was  pretty  well  finished  when  I  commenced  to  install 
this  elevator.  ♦  ♦  ♦  i  don't  remember  whether  we 
nailed  or  bolted  the  heavy  timbers  to  which  the  timbers 
were  fastened  to  the  penthouse.  It  was  a  frame  penthouse, 
and  did  not  come  with  the  elevator.  There  is  a  pit  two  feet 
deep,  so  that  the  elevator  platform  comes  level  with  the 
floor.  If  taken  out  on  the  second  floor,  it  would  leave  an 
opening  about  a  foot  wider  than  the  elevator.  The  entire 
penthouse  and  timbers  to  which  the  timbers  of  the  devator 
were  bolted,  would  be  of  no  use.  The  shaft  of  the  elevator 
was  run  by  an  electric  motor;  the  machinery  that  ran  the 
elevator  up  and  down  was  connected  to  the  shaft  by  belting 
that  ran  upon  the  ceiling  of  the  first  floor  to  the  motor. 
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The  drum  up  to  the  penthouse  was  operated  by  cable,  which 
ran  over  it.  The  way  that  building  is  constructed  is  for  the 
purpose  of  a  factory.  The  only  way  to  get  heavy  materials 
or  weighty  matter  from  the  first  to  the  second  floor  and 
from  the  second  to  the  first  floor  without  the  use  of  the 
elevator,  is  to  take  them  up  a  stairway.  They  were  not 
built  for  that  purpose.  If  any  large,  bulky  articles  were  to 
be  manufactured  in  the  building  in  the  future,  there  is  no 
other  way  to  get  them  up  and  down,  except  by  the  elevator 
or  through  the  elevator." 

The  contractor,  Henry,  then,  was  required  to  so  con- 
struct the  building  as  to  leave  a  place  for  the  elevator;  and 
as  so  made,  the  elevator  became  necessary  for  use  of  said 
building  for  the  manufacturing  purposes  for  which  defend- 
ant and  the  New-Lite  Manufacturing  Company  erected  it 
Though  defendant  was  not  consulted  with  reference  to  the 
purchase  of  the  elevator,  and  was  not  to  contribute  toward 
payment  therefor,  he  saw  it,  when  delivered  and  being  in- 
stalled, and  made  no  objection  thereto.  But  he  did  know 
that  it  was  the  intention  of  the  New-Lite  Manufacturing 
Company  to  put  an  elevator  in,  and  that,  in  the  construc- 
tion of  the  building,  an  elevator  was  contemplated  and  re- 
quired for  its  use  and  enjoyment.  Moreover,  he  paid  the 
contractor,  Henry,  for  services  in  installing  the  elevator, 
though  taking  over  an  assignment  of  the  mechanics'  lien 
he  had  filed.  It  is  impossible  to  avoid  the  conclusion  that 
defendant,  in  contracting  for  the  construction  of  the  build- 
ing, had  in  view  the  purchase  and  installation  of  the  eleva- 
tor, and  that  he  was  party  to  an  arrangement  by  which  this 
was  exacted  of  the  New-Lite  Manufacturing  Company.  The 
latter  undertook  to  move  its  manufacturing  plant  and  en- 
tire business  from  Newton,  Iowa,  to  Boone,  Iowa,  upon  the 
completion  of  the  building  to  be  erected  for  such  purpose, 
"and  to  operate  said  business  continuously  in  Boone,  Iowa, 
thereafter."    Defendant  undertook  to  furnish  {7,500  toward 
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the  erection  of  the  building,  and  to  his  knowledge,  any  ad- 
ditional amount  was  to  be  furnished  by  that  company.  By 
the  construction  of  a  building  such  that  an  elevator  was 
essential  to  its  completion,  the  company  was  forced  to  put 
that  in,  in  order  to  operate  its  business  therein,  as  agreed 
with  the  Boone  Commercial  Association.  Defendant,  then, 
not  only  consented  to  the  procurement  of  the  elevator,  but 
was  a  party  to  the  creation  of  a  situation  which  compelled 
the  New-Lite  Manufacturing  Company  to  install  it. 

A  vendor  of  real  estate,  who  induces  one  who  has  a 
contract  to  purchase  same,  to  expend  labor  and  material  in 
improving  the  same,  cannot  defeat  the  claims  for  a  lien  by 
those  who  contribute  their  labor  and  material  to  enhance 
the  value  of  his  property.  In  such  a  case,  in  the  absence  of 
a  controlling  agreement,  he  cannot  insist  that  the  mechan- 
ics' lien  shall  be  subordinate  to  his  title  or  interest  in  the 
realty. 

We  are  of  opinion  that  the  trial  court  erred,  and  that 
decree  of  foreclosure  should  have  been  entered,  as  pleaded. 
— Reversed. 

Preston,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


N.  C.  Nhlson,  Appellant,  v.  W.  H.  Tracy,  Appellee. 

VENDOB  AND  PITBOHASEB:     Injury  to  Property.    A  vendee  who 

1  receives  full  deed,  subject  to  a  known  lease  in  another,  may  not 
maintain  an  action  against  the  vendor  for  the  value  of  im- 
provements which  are  destroyed  by  fire,  subsequent  to  the  dee( 
and  prior  to  the  expiration  of  the  lease. 

EVIDENCE :     Preliminary  Negotiations.    Negotiations,   preliminary 

2  to  the  execution  of  a  complete  written  contract,  are  merged  in 
the  said  contract. 

LANDLORD  AND  TENANT:     Implied  Assignment  of  Lease.     An  un- 

3  restricted  conveyance  by  the  landlord  of  leased  premises  implied- 
ly carries  to  the  grantee  an  assignment  of  the  lease. 
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Appeal  from  Buchanan  District  Court. — G.  W.  Dunham, 

Judge. 

November  22,  1918. 

Action  for  diminution  in  value  of  land  after  conrey- 
ance,  but,  as  is  alleged,  before  transfer  of  possession,  re- 
sulteil  in  a  directed  verdict  for  defendant  and  judgment 
thereon.    The  plaintiff  appeals. — Affirmed. 

Cook  c€  Cook,  for  appellant. 

TobiUy  Tohin  d  Tobin  and  R,  J,  O^Brien,  for  appellee. 

Ladd,  J. — In  September,  1916,  the  parties  hereto  en- 
tered into  a  written  contract,  by  the  terms  of  which  defend- 
ant undertook  to  sell  to  the  plaintiff  80  acres  of  land,  for 
1.  VENDOR  AND        ^^'^.^'^OO,   |1,000    to  be  paid   down,— which 
jury^^o**prop-°     ^^^    done, — and   the   remainder   "as  soon 
^^^'  as  first  pArty  executes  and  delivers  to  sec 

ond  party  a  proper  deed  of  conveyance"  and  an  abstract 
showing  good  title  of  record  in  the  vendor.  Time  was  made 
of  the  essence  of  the  contract.  Tn  pursuance  of  this  con- 
tract, a  deed  conveying  the  property  to  the  plaintiff  was 
executed,  October  2,  1916.  At  that  time,  one  Gray  was  in 
possession  as  tenant  under  the  defendant,  his  lease  expiring 
March  Ist  following,  which  fart  was  known  to  plaintiff.  On 
February  23,  1917,  the  bam  on  the  premises  was  destroyec*. 
by  fire.  The  petition  alleges  that  its  value  was  ?1,600,  and 
that  the  value  of  the  land  was  diminished  in  that  amount, 
and  seeks  recovery  therefor,  alleging  that,  at  the  beginning 
of  negotiations,  defendant  had  stated  that  the  land  was 
under  lease  to  one  Gray,  until  March  1,  1917,  and  that  he 
could  not  give  possession  until  that  time;  that  a  portion  of 
the  tenns  of  sale  was  oral,  and  was  that  possession  of  the 
premises  was  to  be  retained  until  March  1,  1917;  and  that 
the  contract  was  partly  in  writing  and  partly  oral. 
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It  may  be  conceded,  without  deciding,  that,  had  de- 
fendant retained  possession  until  the  first  of  March,  1917, 
he  would  have  been  liable  for  the  diminution  in  value.  See 
Davidson  v.  Hawkey e  Ins.  Co.,  71  Iowa  532;  Bowdle  v. 
Jencks,  18  S.  D.  80  (99  N.  W.  98) ;  Smith  v.  PhoefUx  Ins. 
Co.,  91  Cal.  323  (13  L.  R.  A.  475,  25  Am.  St.  191). 

On  the  trial,  testimony  tending  to  show  what  was  said 
during  negotiations,  previous  to  entering  into  any  agree- 
ment with  respect  to  the  sale  of  the  land,  was  tendered; 

but  this  was  rightly  excluded,  on  the 
^"  uminMy"iiego^  ground  that  all  such  talk  was  merged  into 
—       °°''  the  written  agreement.     Evidence  tending 

to  show  a  parol  reservation  of  possession  was  tendered  and 
received,  subject  to  the  objection  that  it  tended  to  vary  the 
terms  of  a  written  instrument;  and  subsequently,  the  ob- 
jection was  sustained,  and  a  verdict  returned  for  the  de- 
fendant. 

That  Gray  was  in  possession  under  a  lease  terminating 
March  1,  1917,  was  undisputed ;  and,  as  plaintiff  had  knowl- 
edge of  this,  he  could  not  have  ousted  him  before  that  time. 
Yule  V.  Fell,  123  Iowa  662.  In  the  absence  of  reserva- 
tion, the  conveyance  of  the  land  to  plaintiff  by  the  defend- 
ant carried  with  it  an  assignment  of  the  lease  by  defendant 

to  Gray,  and  all  rights  defendant  had  under 

3.  Landlord  and  "^ '  ^ 

pfied'^saign-  s^me,  and  vested  them  in  plaintiff,  who 
ment  of  lease,  thereafter  was  entitled  to  assert  them  as 
fully  as  defendant  might  have  done.  HatjkM  t\  Loohwood, 
18  Iowa  296 ;  and  cases  cited  in  Iowa  Railroad  Land  Co.  v. 
Boyle,  154  Iowa  249,  and  HaZl  v.  Hall,  150  Iowa  277.  In 
the  last-named  case,  testimony  tending  to  establish  a  parol 
reservation  of  possession  was  received  without  objection. 
In  the  case  at  bar,  the  evidence,  were  it  to  be  adjudged  ad- 
missible, failed  to  establish  such  reservation.  It  appears 
that  one  McLeish  acted  as  defendant's  agent,  and  plaintiff 
testified  that,  with  McLeish,  he  went  to  Mr.  Tobin's  office. 
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and  that  thelatter  said  he  could  get  a  loan  on  the  farm  in  30 
days,  to  which  the  witness  responded  that  he  did  not  want 
it  till  the  first  of  March,  when  he  got  possession;  that 
Tobin  replied  that  he  conld  not  promise  him  the  money  the 
first  of  March;  that  McLeish  said  Gray  had  possession  un- 
til March  first,  and  if  he  ^'wanted  to  go  ahead,  build  up, 
fix  up  the  house,  he  presumed  he  (plaintiff)  could  buy  Gray 
off ;''  and  that  to  this  he  replied  that  he  would  not  buy  him 
off.  Manifestly,  this  did  not  establish  the  existence  of  a 
reservation  of  possession  in  defendant.  It  no  more  than 
indicated  an  understanding  that  "Gray  had  the  right  to  re- 
tain possession  under  the  lease,  and  was  not  inconsistent 
^nrith  the  thought  that  an  assignment  thereof  would  be  ef- 
fected by  the  conveyance  of  the  land,  in  pursuance  of  the 
written  contract.  The  offer  to  prove  like  matters  does  not 
obviate  this  conclusion. 

Having  reached  this  conclusion,  it  is  unnecessary  to  de- 
termine whether  evidence  of  a  parol  reservation  of  posses- 
sion is  admissible,  where  a  warranty  deed  in  usual  form 
has  been  executed.  There  was  no  error  in  directing  a  ver- 
dict for  defendant. — Affirmed. 

Prssix)n,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


RoxiB  Pricbr,  Appellant,  v.  J.  H.  Mbistbrs  et  al.,  Appellees^ 

ATTACHMENT:     Evidence  of  ICallce.    Threats  that  the  creditor 

1  had,  prior  to  the  attachment,  threatened  to  have  the  debtor 
"blackballed,"  and  to  cause  him  to  lose  his  position,  are  admissi- 
ble on  the  issue  of  malice. 

ATTAOHBCBNT:    IMsdosures  to  OowiseL    Whether  the  disclosures 

2  which  an  attaching  creditor  made  to  his  counsel,  and  the  coun- 
sel's  advice  thereon,  constitute  a  complete  defense  to  a  plea  of 
wrongful  attachment,  may  not  be  determined,  on  appeal,  in  the 
absence  of  any  showing  as  to  what  disclosures  were  made. 

Vol.  184  Ll—71 
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Appeal  from  Des  Moines  Municipal  Court. — J.  E.  Mbrshon, 

Judge. 

November  22,  1918. 

This  case  was  brought  as  an  action  on  account,  akled 
by  attachment.  The  defendant,  by  answer,  admitted  the  ac- 
count, and  filed  a  counterclaim  for  damages  for  wrongful 
issuance  of  the  attachment.  The  amount  of  the  account  was 
for  about  f  150.  The  jury  rendered  a  general  verdict  for  the 
defendant,  which  was  the  equivalent  of  allowing  the  defend- 
ant, as  damages,  the  full  amount  of  the  account  against 
him.  Judgment  being  entered  on  the  verdict,  the  plain tiflf 
has  appealed. — Affirmed. 

Missildine  d  Missildine,  for  appellant. 

Chester  J.  EUer,  for  appellees. 

Evans,  J. — The  grounds  of  the  attachment  were  that 
the  defendant  had  disposed  of,  or  was  about  to  dispose  of. 
his  property,  with  intent  to  defraud  his  creditors.    Under 

the  evidence,  the  jury  was  warranted  in 
^' ^wdeS?e"or '  finding  that  there  was  no  basis  whatever 
™*  ^'  for  such  grounds  of  attachment,  nor  rea- 

sonable cause  to  believe  the  same.  The  jury  made  special 
findings  that  the  attachment  was  not  only  wrongfully  sne<l 
out,  but  that  it  was  done  maliciously. 

It  is  urged  by  appellant  that  there  is  no  support  in  tlie 
evidence  for  this  latter  finding.  One  Quick  was  the  real 
party  in  interest,  as  plaintiff.  The  account  sued  on  ac- 
crued in  his  favor.  As  a  matter  of  convenience,  he  assigned 
it  to  his  daughter,  Roxie  Pricer,  and  he  continued  in  full 
charge  of  the  collection,  ostensibly  acting  as  agent  for  his 
daughter.  The  defendant  was  delinquent  in  the  payment  of 
the  account,  and  Quick  liad  a  riglit  to  be  diligent  in  the  col- 
lection thereof.    It  appears,  however,  that,  through  a  collec 
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tion  agency,  he  caused  letters  to  be  written  to  the  defend- 
ant, demanding  payment  of  the  account,  on  penalty  of  be- 
ing 'Tbiackballed,"  and  threatening  that  plaintiff  would 
cause  him  to  lose  his  employment,  in  the  event  of  his  fail- 
ure to  pay.  Pursuant  to  these  threats,  the  writ  of  at- 
tachment was  sued  out. 

Appellant  complains,  also,  of  the  admission  of  that  line 
of  testimony,  and  urges  that  it  was  not  receivable  as  evi- 
dence of  malice.  We  see  no  reason  for  saying  that  it  was 
not  evidence  of  malice,  in  a  legal  sense;  and  being  such,  it 
was  admissible.  It  tended  to  show  a  set  purpose  to  injure 
the  defendant.  There  being  evidence  of  actual  malice,  ex- 
emplary damages  were  proper.  We  cannot  say,  upon  this 
record,  that  the  amount  allowed  was  excessive.  The  statu- 
tory grounds  of  attachment  are  intended  as  a  remedy,  and 
must  be  verified  with  honesty  and  good  faith  by  the  credi- 
tor. They  are  not  intended  to  invite  false  verification,  or 
to  become  a  mere  club  of  duress  against  an  innocent  debtor. 
Only  exemplary  damages  against  an  offending  plaintiff  will 
compel  respect  for  the  sanctity  of  the  statute,  and  prevent 
abuse  of  the  power  conferred  by  it.  The  record  herein  dis- 
closes very  little  reason  why  the  plaintiff  should  have  al- 
lied and  verified  the  grounds  of  attachment  set  forth  in  his 
petition. 

It  appeared  for  the  plaintiff  that  he  conferred  with 
his  counsel,  and  was  advised  by  his  counsel  that  he  bad 
good  grounds  of  attachment.    Hie  urges,  therefore,  that  this 

was  a   complete  defense.     The  trial  court 
'  disclosures  to      fairly  submitted  this  question  to  the  jurv. 
'^'^''''  Just  what  information  he  communicated  to 

his  attorney  does  not  appear.  There  is  nothing  in  this  de- 
fense which  takes  the  question  away  from  the  jury.  It 
rested  with  the  jury  to  say,  under  the  evidence,  whether 
the  disclosure  made  by  the  plaintiff  to  his  counsel  was  full 
and  fair,  and  whether  the  plaintiff,  in  good  faith,  believed 
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the  same.  The  jury  necessarily  foand  against  the  plaintiff 
£lt  this  point,  also.  We  find  no  ground  for  interference  with 
the  judgment  below,  and  it  is,  accordingly, — Affirmed. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Dallib  L.  Rilby,  Appellant,  v.  Tntbr-Statb  Bi^siness  Men^s 

Accident  Association,  Appellee. 

INSURANCE:  Inyoluntary  Taking  of  Poison.  Exemption  from  lia- 
bility for  death  resulting  from  poison  ^^voluntarily  or  involnnta- 
rily  taken/'  etc.,  embraces  a  purely  accidental  taking-^a  taking 
which  is  independent  of  any  consenting  action  of  the  mind. 

Appeal  from  Linn  District  Court, — Milo  P.  Smith,  Judge. 

November  22,  1918. 

Action  upon  an   accident  policy.     Judgment  for  de- 
fendant. — Affirmed. 

Tourtellot,  Donnelly  d  Swab,  and  Edwards,  Longleyj 
Ransier  <{•  Smith,  for  appellant. 

Dnnshee,  Haines  d  Brody,  for  appellee. 

Stevens,  J. — ^This  case  is  before  us  on  a  second  ap- 
peal. A  demurrer  to  plaintiff's  petition  was  sustained  by 
tbe  district  court,  and  judgment  entered  against  plaintiff 
for  costs.  Upon  appeal,  an  opinion  afiSrming  the  judg- 
ment was  first  filed.  Upon  rebearing,  a  different  conclu- 
sion was  reached,  and  the  judgment  reversed.  177  Iowa 
449.  A  substituted  petition  was  then  filed,  and  a  trial 
had  upon  the  merits,  resulting  in  the  dismissal  of  plain- 
tiff's petition  and  judgment  in  favor  of  the  defendant  for 
costs.  The  case  was  tried  upon  an  agreed  statement  of 
facts,  from  which  it  appears  that  the  insured,  on  January 
16,  1912,  went  to  a  drug  store  in  Germania,  Iowa,  owned 
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and  conducted  by  one  Dr.  T.  S.  Wand,  a  p^nlarly  licensed 
and  practicing  physician  and  surgeon,  and  stated  to  him 
that  he  was  still  suffering  from  a  bowel  trouble,  for  the  al- 
leviation of  which  he  had  previously  obtained  Squibb's 
Cholera  Mixture,  and  requested  Dr.  Waud  to  mix  him  up 
a  "hot  one,'' — by  which  the  doctor  understood  him  to  mean 
a  strong  dose  of  Squibb's'  Cholera  Mixture.  The  mixture 
was  poured  by  the  druggist  into  a  graduate,  from  which  the 
same  was  drunk  by  deceased. 

It  is  further  stipulated  that  Squibb's  Cholera  Mixture 
did  not  contain  strychnine,  or  other  drug  producing  the 
effect  thereof,  but  that  it  did  contain  tincture  of  opium  and 
chloroform,  both  of  which  are  poisonous.  In  less  than  an 
hour  after  taking  the  mixture,  insured  went  into  convul- 
sions, and  died.  It  is  conceded  that  his  death  was  due  to 
poison  from  strychnine  received  in  the  mixture.  The  pres- 
ence of  strychnine  in  the  mixture  is  not  accounted  for.  No 
claim  is  made  by  counsel  for  appellee  that  deceased  com- 
mitted suicide,  or  that  he  consciously  or  intentionally  took 
a  fatal  dose  of  poison.  For  defense,  defendant  relied  .upon 
the  following,  among  other  provisions  of  the  policy,  to  wit: 

"This  association  shall  not  be  liable  to  any  member 
of  the  accident  department,  nor  to  any  person  claiming  by, 
through  or  under  any  certificate  issued  to  a  member,  for  the 
payment  of  any  benefits  or  indemnity  on  account  of  disabil- 
ity or  death  resulting  from  poison  voluntarily  or  mvolun- 
tarihj  taken,  administered,  absorbed  or  inhaled." 

Counsel  for  appellant  appear  to  rely,  to  some  extent, 
upon  our  former  decision  in  this  case,  to  sustain  their  claim. 
Nothing  said  in  our  former  opinion  is  in  any  way  incon- 
sistent with  what  is  here  said,  as  is  apparent  from  the  fol- 
lowing extracts  therefrom.  In  its  first  opinion,  the  court 
proceeded  to  dispose  of  the  case  upon  the  facts  stated  in  the 
petition  and  deemed  admitted  by  the  demurrer;  but,  upon 
rehearing,  the  conclusion  was  reached  that  the  demurrer 
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was  improperly  sustained  by  the  court,  and  the  judgment 
was  reversed.    Upon  this  question,  the  court  said: 

"We  add  that  the  demurrer  admitted  the  statement  in 
exhibits  that  the  death  was  due  to  accidental  poisoning. 
We  should  not  now  decide,  and  do  not,  whether  accidental 
poisoning  is  or  is  not  the  voluntary  or  involuntary  taking 
of  poison,  within  the  meaning  of  the  provisions  of  this  cer- 
tificate. We  hold  that  the  petition  does  not  show  affirma- 
tively any  of  the  defeasances  upon  which  appellee  relies. 
We  are  of  opinion  that  there  should  be  a  trial  on  the  peti- 
tion, and  that  defendant  may  thereon  show,  if  it  can,  that 
the  death  resulted  from  conditions  which  defeat  recoverv 
under  the  contract."  Riley  v,  Inter-State  Business  Men's 
Ace,  Assn.,  177  Iowa  449. 

Referring  to  the  foregoing  exception,  the  court  further 
said : 

"The  words  that  single  out  the  voluntary  or  involun- 
tary taking  of  poison  were  put  into  the  contract  by  the  de- 
fendant, and  it  must  be  assumed  that  they  were  intended 
to  be  effective,  and  to  state  the  exemptions  of  defendant 
to  the  uttermost  extent  intended.  Therefore,  thev  can- 
not  mean  that  the  naked  fact  of  death  by  poison  absolves 
from  -  liability.  It  must  have  been  intended  there 
could  be  some  deaths  from  poison  for  which  defendant  is 
liable.  Had  it  been  the  intention  that  the  mere  fact  that 
death  was  due  to  poison  defeated  recovery,  a  statement  that 
the  defendant  was  not  liable  if  death  so  resulted  would 
have  been  plenary,  and  would  have  covered  any  death  from 
poison,  no  matter  how  caused.  If  that  was  the  intent,  it  is 
peculiar  it  should  be  effectuated  by  a  provision  that  there 
should  be  an  exemption  if  the  poison  was  taken  voluntarily 
or  involuntarily,  which  was  merely  the  stating  of  part, 
where  all  was  intended.  It  follows  that  an  admission  which 
admits  no  more  than  that  death  may  have  been  caused  by 
strychnine  is  not  an  aflSrmative  admission  that  the  poison 


^ 
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wag  taken  either  voluntarily  or  involuntarily.  This  follows 
because,  as  said,  the  verj'  lan^age  of  the  contract  recog- 
nisses  that  there  may  be  poisoning  from  poison  which  was 
taken  neither  voluntarily  nor  involuntarily." 

For  the  purpose  of  what  is  here  said  with  reference  to 
the  above  exceptions,  we  may  assume  that  the  death  of  the 
insured  was  effected  solely  by  external,  violent,  and  ac- 
cidental means,  the  contention  of  counsel  for  appellee  being 
that  insured  died  from  the  effect  of  strychnine  poison,  "vol- 
untarily or  involuntarily  taken"  by  him,  and  that  no  re- 
covery can,  therefore,  be  had  on  the  policy.  Many  dif- 
ferent clauses  in  policies  providing  indemnity  for  accidental 
death  have  been  considered  by  the  courts  of  last  resort,  but 
the  language  used  in  the  exception  under  consideration  ap- 
pears to  have  been  considered  in  but  few  cases. 

The  Supreme  Court  of  Illinois,  in  Travelers'  Ins,  Co,  v, 
Diinlap,  160  111.  642  (43  N.  E.  765),  in  considering  a  clause 
in  an  accident  policy  providing  exemption  for  liability  in 
case  death  resulted  "wholly  or  partly,  directly  or  indirectly, 
from  ♦  ♦  ♦  taking  poison,  contact  with  poisonous  sub- 
stances, inhaling  gas,  etc.,  •  ♦  * '»  held  that  the  fore- 
going language  referred  to  death  from  poison  voluntarily 
or  intentionally  taken,  and  did  not  include  a  case  where 
death  resulted  from  accidental  poisoning.  And  again,  in 
Metropolitan  Ace,  Assn.  v.  t'roiland,  161  111.  30  (43  N.  E. 
766},  the  same  <!ourt  similarly  construed  the  following 
clause:  "  ^I  agree  that  the  insurance  shall  not  be  held  to 
extend  *  *  *  to  poison  in  any  way  taken,  admin- 
istered, absorbed  or  inhaled,' "  and  held  that  the  words  "m 
any  way  taken^'  related  to  the  mode  or  manner  in  which  the 
poison  was  taken,  and  not  to  the  motive  of  the  insured  in 
taking  it. 

In  Paul  V.  Travelers'  huH.  Co.,  112  N.  Y.  472  (20  N.  E. 
347),  the  insured  met  his  death  from  gas  escaping  into  a 
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room  in  a  hotel  in  which  he  was  sleeping.  The  poison 
clause  contained  in  the  policy  was  as  follows: 

^'Provided,  always,  that  this  insurance  shall  not  extend 

•  *  *  to  any  death  or  disability  which  may  have  been 
caused  ♦  •  •  nor  by  the  taking  of  poison,  contact  with 
poisonous  substances  or  inhaling  of  gas.    ♦    •    •  '* 

The  court,  in  the  course  of  the  opinion,  said : 
'^But,  in  expresfidng  its  intention  not  to  be  liable  for 
death  from  ^inhaling  of  gas,'  the  company  can  only  be  un- 
derstood to  mean  a  voluntary  and  intelligent  act  by  the  in- 
sured,   and    not    an    involuntary    and    unconscious    act 

*  *  *  To  hold  that  the  death  of  plaintiff's  intestate  was 
caused  by  the  inhaling  of  gas,  within  the  meaning  of  this 
policy,  would  be  to  construe  its  terms  contrary  to  the  usual 
import  of  language,  and  in  fact  to  hold  against  the  finding 
that  the  death  was  not  accidental." 

The  Supreme  Court  of  Pennsylvania,  in  Pickett  t?. 
Pacific  Mut.  Life  Ins.  Co.,  144  Pa.  79  (22  Atl.  871),  con- 
struing a  similar  clause,  adopted  the  same  construction.  To 
the  same  effect,  see  Fidelity  d  Cos.  Co,  v.  Lowenstein,  97 
Fed.  17 ;  Travelers'  fns.  Co.  v.  Ayers,  217  111.  390  (75  N.  E. 
306). 

Many  more  cases  of  similar  import  are  reported.  It 
will  be  observed  that,  in  each  of  the  above  cases,  the  court 
limited  the  application  of  the  exception  to  cases  in  which 
the  poison  or  gas  was  voluntarily  taken, or  inhaled,  and  de- 
clined to  give  effect  thereto  in  cases  where  it  was  shown 
that  death  resulted  from  the  unconscious  or  involuntary 
taking  of  poison,  or  inhalation  of  gas.  The  language  of 
the  clause  in  the  case  »t  bar  provides  exemption  from  lia- 
bility from  death  resulting  from  poison  "voluntarily  or 
involuntarily  taken."  It  is  conceded  that  deceased  did  not 
voluntarily  or  intentionally  take  poison.  Strychnine  in 
suflScient  quantity  to  produce  death  in  some  unknown  man- 
ner got  into  the  mixture  which  deceased  drank  from  a 
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graduate  in  the  drug  store,  and  was  unintentionally  taken 
by  him.  In  Kennedy  v.  Aetna  TAfe  Ins.  Co,,  31  Tex.  Civ. 
App.  509  (72  S.  W.  602),  the  Texas  Court  of  Appeals,  con- 
struing the  identical  language  under  consideration,  said : 
"Death  having  resulted  from  the  taking  of  poison,  the 
main  contention  arises  from  that  portion  of  the  clause  which 
exempts  the  company  from  liability  for  death  resulting  from 
the  'voluntary  or  involuntary  taking  poison.'  The  appel- 
lant contends  that  the  terms  'voluntary'  and  'involuntary,' 
as  used  in  the  policy,  do  not  include  the  'accidental'  taking 
of  poison.  The  taking  of  poison  in  this  instance,  being  un- 
intentional, was  not  a  voluntary  taking,  as  that  term  is 
used  in  the  policy;  therefore,  the  taking  was  accidental. 
The  taking  of  poison  being  accidental,  liability  would  ac- 
crue, unless  such  an  accidental  taking  is  excluded  by  the 
term  'involuntary.'  The  definition  or  meaning  of  this  term, 
as  used,  is  limited  by  counsel  for  appellant  to  an  act  that 
is  forced  upon  one, — ^which  he  cannot  help.  It  is  true  that 
the  term  embraces  that  meaning.  It,  however,  as  commonly 
used,  has  a  broader  and  more  comprehensive  meaning,  and 
there  is  nothing  in  the  policy  limiting  it  to  the  restricted 
sense  contended  for  by  counsel.  The  term  is  defined  in  the 
Century  Dictionary  &  Cyclopedia  as,  'Not  voluntary  or  will- 
ing; contrary  or  opposed  to  will  or  desire;  independent  of 
volition  or  consenting  action  of  mind;  unwilling;  uninten- 
tional.' The  presence  of  these  very  elements  in  taking  the 
poison  is  what  constitutes  the  taking  accidental.  Without 
these,  there  could  be  no  accident.  He  did  not  intend  to 
take  poison, — he  took  it  by  mistake;  hence,  the  taking  was 
not  willed,  but  unintentional,  and  therefore  involuntary. 
One  of  the  definitions  given  by  the  Century  Dictionary  & 
Cyclopedia  of  Sroluntary'  is  'not  accidental.'  'Involuntary' 
is  an  antonym  of  'voluntary,'  and  therefore,  in  this  sense, 
includes  'accidental.'  It  is  diflScult  for  us  to  conceive  of  a 
case  of  taking  poison  that  it  not  included  In  either  the 
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term  'voluntary-  or  involuntary/  as  used  in  the  policy. 
The  usual  and  ordinary  meaning  of  the  terms  would  In- 
clude, in  one  or  the  other,  every  manner  of  taking  poison; 
therefore,  we  do  not  feel  warranted  in  giving  to  them  a 
meaning  less  restricted  than  they  usually  import." 

The  New  York  Court  of  Appeals,  in  Porter  v.  Preferred 
Ace,  Ins.  Co.,  186  N.  Y.  599,  affirmed  the  holding  of  the 
lower  court  reported  in  95  N.  Y.  Supp.  682,  that  death  from 
gas  involuntarily  inhaled  by  deceased  while  sleeping  in  a 
room  in  a  hotel,  came  within  the  exception  of  a  policy  pro- 
viding exemption  from  liability  in  case  death  resulted  from 
"the  voluntary  or  involuntary  inhalation  of  any  gas  or  any 
anesthetic,  or  injury  fatal  or  nonfatal,  resulting  from  any 
poison  or  infection  accidentally  or  otherwise  taken,  admin- 
istered, absorbed  or  inhaled." 

As  bearing  upon  the  question  here  presented,  attention 
is  also  called  to  the  following  cases:  Early  v.  Standard  JAfe 
d  Ace,  Ins.  Co.,  113  Mich.  58  (71  N.  W.  500) ;  Pollock  t?. 
United  States  Mut.  Ace.  Ins.  Co.,  102  Pa.  230;  Ka^ten  v. 
Interstate  Casuntty  Co.,  99  Wis.  73  (74  N.  W.  534). 

There  is  a  long  line  of  authorities  in  harmony  with  Paul 
V.  Insurafice  Co.,  supra,  and  like  cases  cited;  but  the 
language  of  the  policy  involved  in  none  of  them  was  iden- 
tical with  that  in  the  case  at  bar.  As  suggested,  the  basis 
for  the  holding  in  each  of  this  line  of  cases  is  that  the 
clause  excepting  the  insurer  from  liability  was  designed  to 
cover  only  cases  where  the  poison  was  consciously  or  vol- 
untarily taken.  Nothing  is  contained  in  any  of  them  to 
indicate  that  the  conclusion  would  not  have  been  different 
if  the  clause  had  specifically  exempted  the  insured  from  lia- 
bility for  death  resulting  from  poison  voluntarily  op  iftvol- 
untarily  taken.  The  word  "involuntary,"  as  defined  in 
Punk  &  Wagnall's  New  Standard  Dictionary,  means: 

"Lacking  will  or  power  to  choose;  not  under  the  con- 
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trol  of  the  will  or  volition;  taking  place  independently  of 
one's  will  or  volition ;  not  willed." 

Deceased  could  not  have  intended  to  take  a  fatal  dose 
of  strychnine.  He  did  not  voluntarily  do  so.  Its  presence 
in  the  mixture  was  unknown  to  him.  There  was  no  exer- 
cise of  the  volition  or  will  in  the  act  of  taking  the  poison, 
except  in  so  far  as  the  same  was  a  necessary  part  of  the  tak- 
ing of  the  concoction.  The  poison  was  taken  independently 
of  his  will  or  volition,  and,  therefore,  involuntarily.  Thus 
construed,  the  language  employed  in  the  exception  con- 
tained in  the  policy  is  given  its  usual  and  ordinary  mean- 
ing. We  cannot,  therefore,  escape  the  conclusion  that  the 
poison  contained  in  the  mixture,  which  caused  the  death 
of  deceased,  was  involuntarily  taken  by  him,  and  that  the 
facts  bring  the  case  clearly  within  the  exception  of  the  pol- 
icy, and  that  no  recovery  can  be  had  thereon.  As  what  is 
here  said  disposes  of  the  case,  other  questions  argued  by 
counsel  need  not  be  considered.  The  judgment  of  the  court 
below  is,  therefore, — Affirmed. 

Preston,  C.  J.,  Ladd,  Evans,  and  Gaynor,  JJ«,  concur. 


George  A.  Santbb,  Appellee,  v.  John  Uhlbnhopp,  Sr.,  et  al., 

Appellants. 

APPEAL  AND  ERBOB:     ProceedlngB  to  Ascertain  Boundaries.    Pro- 

1  ceedinga  to  establish  lost  boundaries  will  be  reviewed  on  appeal 
on  errors  only — not  de  novo. 

BOTJNDABIEfi;     Acquiescence.     Whether     acquiescence     may     bq 

2  claimed  against  one  who  is  non  compos  mentis,  quaere. 

Appeal  from  But1^>r  pi8trict  Court. — C.  H.  Khllby,  Judge. 

November  22,  1918. 
Procbbdings  to  establish  lost  comers.     There  was  a 
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finding  by  the  court  from  which  the  defendants  have  ap- 
pealed . — Afflrmed. 

W.  T.  Evans  and  D.  Voogd,  for  appellants. 

J,  y.  Gregory  and  E.  P.  Andrews,  for  appellee. 

Evans,  J. — ^The  lands  involved  are  situated  in  the 
northwest  quarter  of  a  certain  Section  7.  •  The  following 
plat,  prepared  by  the  commissioner,  will  aid  in  an  under- 
standing of  the  case. 


f^nce  correct 
at  t¥es  tend 


0 


% 


I 


Cea  San  fee 

ersmcm 


t 
I 
I 
I 
I 

I 


/^gflg^ J 


^ 


^ 


u: 


/I04.7 


%^ 


•tstoKe 


StaHc 


£/ien  OroiS 
39*  7S^cres 


8 


\ 


)  j    fSet  stetKft 

'^       -»^  —  — —  —  —  —  "^f^     —  -*     "-*  "-  ~ 

^ence  correct  C? 


sJohn  Uhlenhopp 
l^^q  Acres 


'>S^t>jA9ite 


'Set  SfiaJti 


^ence  correct 

ot  vYCitend 

The  dotted  lines  on  the  plat  represent  the  present  lo- 
cation of  the  fences.  The  other  lines  indicate  the  true 
government  lines.  From  the  plat,  it  will  be  seen  that  the 
plaintiff  owns  the  northwest  quarter  of  the  northwest 
quarter  of  said  section.     It  is  a  fractional  quarter,  and 
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the  deficiency  is  gathered  into  plaintiff's  tract.  According 
to  the  tme  government  lines,  his  tract  contained  27.27 
acres;  whereas,  according  to  the  fence  lines,  he  had  23.36 
acres.  Though  the  defendants  first  contended  that  the  fence 
lines  were  the  true  government  lines,  the  parties  in  interest 
stipulated  that  the  report  and  plat  of  the  commissioner  cor- 
rectly set  forth  the  true  government  lines.  The  controversy 
was  thereby  narrowed  down  to  the  question  of  whether 
there  had  been  such  an  acquiescence  in  the  alleged  fence 
lines  as  to  establish  the  same.  The  trial  court  found  against 
the  defendants  in  that  respect,  and  established  the  lines  in 
accordance  with  the  true  government  lines,  as  shown  by  the 
1.  appbal  and        report  of  the  commissioner. 

eeedings^to'ftfl-  We  are  first  confronted  with  the  ques- 

^     ^     ""  '     tion  of  practice  as  to  whether  the  appeal  is 


before  us  for  trial  de  novo  or  as  an  ordinary  proceeding. 
It  is  the  contention  of  the  appellants  that  the  case  is  be^ 
fore  us  for  trial  de  novo,  on  the  theory  that  it  was  tried  in 
equity  below.  This  is  denied  by  the  plaintiff.  The  record 
discloses  that  the  case  was  b^un  by  the  plaintiff  nnder 
Chapter  5,  Title  XXI,  being  Sections  4228  to  4239,  inclu- 
sive. Ordinarily,  such  a  proceeding  is  a  special  proceeding. 
This  one  is  expressly  declared  to  be  such,  by  Section  4230. 
Ordinarily,  also,  such  a  proceeding  is  triable  as  an  ordinary 
proceeding,  though  without  a  jury.  By  Section  4237,  it  is 
expressly  provided  that  this  proceeding  is  triable  in  such 
manner  on  appeal.  If  the  case  was  actually  tried  below  on 
the  equily  side  of  the  court,  the  record  before  us  does  not 
so  disclose.  It  must  be  held,  therefore,  that  the  cajse  is  not 
triable  here  de  novo.  This  holding  becomes  quite  conclusive 
of  the  appeal.  The  evidence  was  conflicting.  The  pre- 
ponderance of  numbers  was  with  the  defendants;  but  the 
evidence  of  the  plaintiff  was  not  without  the  support  of  cor- 
roborating circumstances.  The  fence  line  contended  for  by 
the  defendants  was  not  straight,  but  was  irregular.    The 
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feuce  origiually  had  been  built  when  the  land  on  both  Bides 
was  held  by  the  same  owner.  There  was  evidence  for  the 
I>laintiff  that  frequent  changes  had  been  made  in  the  loca- 
tion of  the  fence,  such  as  it  was.  We  are  dear,  therefore, 
that  it  cannot  be  said  that  the  finding  of  the  court  lacked 
substantial  support  in  the  evidence.  The  result  is  equi- 
table. 

There  is  another  fact  that  appears  incidentally  which 
might  have  had  controlling  importance.  Mrs.  Orvis,  the 
owner  of  the  southwest  quarter  of  the  northwest  quarter, 

is  ufyn  compoif,  and  has  been  such  for  25 
^'  acq^uieBcence!  X^ars.  It  is  at  ^east  doubtful  whether  ac- 
quiescence could  have  been  claimed  .  as 
against  her.  If  it  could  not  operate  against  her,  it  ought 
not  to  operate  against  her  adjoining  neighbor.  There 
could  be  no  acquiescence  of  the  one  which  negatived  the 
acquiescence  of  the  other. 

Finding,  as  we  do,  that  the  judgment  of  the  court  be- 
low has  support  in  the  evidence,  we  cannot  enter  upon  a 
consideration  of  the  relative  weight  of  the  conflicting  tCR- 
tiraony.    The  judgment  below  is,  therefore, — Affirmed, 

Preston,.  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


John  F.  Schbe,  Guardian,  Appellee,  v.  Eliza  Phblps  et  al.. 

Appellants. 

BQUITT:  Rewriting  Contract.  The  principle  that  equity,  having 
once  obtained  jurisdiction,  will  retain  it  for  full  aettlem^it  of 
the  litigation,  does  not  embrace  the  power,  in  the  absence  of 
fraud,  accident,  mistake,  or  breach,  to  rewrite  a  contract  and 
provide  for  performance  at  a  time  and  place  different  from  that 
provided  in  such  contract. 

Appeal  from  Wan-en  District  Court. — ^W.  H.  Pahbt,  Jndgc. 

NOVEMBBB  22,  1918. 
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Suit  to  cancel  a  contract  and  conveyance  made  b> 
Kibble  to  the  appellants.  The  trial  court  sustained  the  co)j- 
veyance;  and,  while  it  does  not  seem  to  have  formally  can 
celled  the  contract,  it  gave  a  money  allowance,  on  the 
theory  that  the  appellants  had  bi^eacheU  the  contract.  The 
defendants  appeal. — Reversed, 

0.  C.  Brown,  for  appellants. 

Berry  tG  Wataon,  for  appellee. 

Salinger,  J. — I.  The  plaintiff  sues  as  the  guardian  of 
John  Kibble.  He  alleges  matter  upon  which  he  prays  that 
a  contract  made  between  Kibble  and  the  defendants  should 
be  set  aside.  This  phase  of  the  case  is  at  an  end.  The  trial 
court  declined  to  give  this  relief,  and  no  appeal  from  this 
finding  and  decree  has  been  pei-fected.  This  situation  car- 
ries down  with  it  relief  prayed  by  the  defendants  in  a 
cross-bill,  wherein  relief  prayed  is  asked  in  the  alternative, 
and  only  in  event  that  the  deed  and  contract  between  Ribble 
Rn^  the  defendants  were  set  asidje,  which,  as  has  just  been 
said,  was  not  done. 

The  plaintiff  asked,  in  the  alternative,  and  in  event 
that  the  deed  and  contract  were  not  set  aside  and  cancelled, 
and  title  quieted  in  the  guardian,  that  defendants  be  held 
liable  for  the  support  of  Kibble  after  leaving  the  home  of 
the  defendants;  be  held  liable  for  the  exjiense  of  the  guard- 
ianship ;  that  said  support  and  expense  be  established  as  a 
lien  against  the  premises  deeded  by  Kibble  to  the  defend- 
ants. Whether  this  relief  is  warranted  upon  the  petition 
is  not  a  question  before  us,  because  the  petition  was  in  no 
manner  assailed.  Therefore,  all  we  have  is  whether  the 
breaches  of  the  contract  alleged,  or  some  one  or  more  ma- 
terial breaches  alleged,  have  been  established  by  a  pre- 
ponderance of  the  testimony. 

Some  of  these  allegations  have  no  support  in  the  evi 
dence.    Others  are  not  an  averment  that  the  contract  has 
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.been  breached,  but  state  what  is  material  only  if  the  con- 
tract has  been  breached.  Btill  others  have  been  disposed 
of  by  action  of  the  trial  court  as  to  which  there  is  no  appeal. 
What  remains  are  allegations : 

That,  after  the  delivery  of  the  deed  to  the  premises,  to 
wit,  on  or  about  the  6th  of  April,  1910,  the  defendants  be- 
gan to  mistreat  and  misuse  Ribble,  and  to  fail  to  provide 
him  with  the  necessities  of  life  or  the  comforts  of  a  home; 
they  required  him  to  sleep  in  a  room  without  fire  in  the 
winter  time;  refused  to  furnish  him  with  money  with  which 
to  provide  himself  with  the  necessities  of  life;  that  they 
would  continually  abuse  and  mistreat  him,  which  treatment 
continued  until  on  or  about  the  10th  of  August,  1914,  when 
it  became  so  bad  that  Ribble  was  no  longer  able  to  stay 
with  defendants,  and  was  obliged  to  leave ;  that  he  was  com- 
pelled to  leave  because  of  the  treatment  to  which  he  wai 
subjected  by  the  defendants,  and  because  his  life  was  en- 
dangered by  said  treatment. 

The  answer  denies  every  all^ation  in  the  petition,  un- 
less specifically  admitted  in  the  answer.  It  avers  that  de- 
fendants have  complied  in  every  way  with  their  said  con- 
tract until  Ribble  left  them ;  that  Ribble  had  no  cause  to 
leave,  and  was  persuaded  and  induced  to  do  so  by  others, 
who,  for  various  reasons,  tried  to  create  dissatisfaction  in 
Ribble's  mind  with  his  home,  and  with  what  defendants 
were  doing  for  him,  and  who  ultimately  succeeded  in  getting 
him  to  leave  and  remain  away;  and  that  the  defendants  are 
reaidy,  willing,  and  able  to  continue  the  performance  of  their 
said  contract. 

So  far  as  is  material  at  this  point,  the  trial  court  hdd 
that  the  contract  between  Ribble  and  defendants  is  valid; 
that  defendants  had  not  complied  with  the  contract  to  sup- 
port Ribble:  and  it  ordered  defendants  to  pay  the  reason- 
able value  of  support  furnished  after  Ribble  left  the  home 
of  defendants,  and  to  be  furnished. 


i 

J 
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The  sole  reliance  upon  authority  advanced  by  the  ap- 
pellees is  the  text  in  16  Cyc,  pages  100  and  107,  which  is 
to  the  eflFect  that,  where  a  court  of  equity  once  obtains  ju- 
risdiction, it  will  retain  it  to  administer  complete  relief  and 
do  entire  justice  with  respect  to  the  subject-matter,  and 
will  proceed  to  determine  any  other  equities  existing  be- 
tween the  parties  connected  with  the  main  subject  of  the 
suit,  and  grant  all  relief  requisite  to  an  entire  adjustment 
of  such  subject,  provided  it  be  authorized  by  the  pleading; 
and  that,  therefore,  relief  of  an  equitable  character  may 
thus  be  incidentally  obtained,  when  an  original  bill  would 
not  lie  for  such  relief  alone.    We  are  unable  to  see  how  this 
affects  two  well-settled  rules:    one,  that  a  court  of  equity 
has  no  power  to  make  a  new  contract  for  the  parties,  nor 
change  the  terms  thereof,  either  as  to  time  or  place  of  per- 
formance (Stewart  v.  Pierce,  116  Iowa  733,  744)  ;  the  other, 
that  it  has  no  jjjower  to  modify  the  terms  of  a  written  con- 
tract, in  the  absence  of  fraud,  accident,  or  mistake,  and 
must  either  decree  specific  performance  or  deny  it,  or,  in 
a  proper  case,  rel^ate  the  parties  to  their  action  at  law  for 
damages.    Pomeroy  on  Contracts,  Sections  162  to  165.    Nor 
are  we  able  to  follow  the  assertion  of  the  appellee  that  the 
decree  in  the  case  at  bar  does  not  change  the  contract,  but 
simply  holds  the  appellant  to  the  performance  of  the  con- 
tract to  support  and  care  for  John  Kibble  as  long  as  he  shall 
live.     Tn  taking  this  position,  appellee  does  not  overlook 
that,  while  the  contract  provides  that  the  defendants  shall 
rare  for,  maintain,  support,  and  provide  a  comfortable  liv- 
ing for  and  care  for  Kibble  "in  the  way  of  providing  medi- 
cine, doctor  bills  and  other  attendance  which  may  be  neces- 
sary and  proper  in  case  of  his  sickness    ♦     ♦     ♦    and  in 
every  other  way  provide  for  him  in  a  comfortable  and  de- 
cent way,"  that,  attached  to  each  of  these  agreements,  is  the 
specific  further  statement  that  this  is  to  be  done  while 
Hibble  lives  on  the  premises,  and  "while  he  lives  and  makes 
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his  home  with  said  parties  of  the  second  part  on  the  prem- 
ises above  desciil)ed.''  The  avoidance  of  the  aj)pelleo  is  that, 
while  there  is  this  limitation,  it  is  not  controlling,  because 
the  trial  court  found  "that  thev  failed  to  do  this,  and  r<- 
fused  to  furnish  him  support,  care,  clothing  and  a  com- 
fortable home  elsewhere;"  and  that  thereupon,  the  court 
ordered  that  defendants  pay  a  stated  amount  to  the 
guardian,  that  he  may  provide  for  Ribble  what  appellants 
have  refused  to  do.  This  is  an  entirely  apt  avoidance,  if 
the  finding  of  the  trial  court  is  conclusive  upon  us.  It  can- 
not be  questioned  that,  if  it  was  rightly  found  the  appel- 
lants had  breached  the  contract,  that  the  court  of  equity 
had  power  to  determine  that  damages  due  for  such  breach 
were  the  reasonable  value  of  such  supjwrt  as  the  defendants 
had  agreed  to  furnish.  But  the  keystone  to  this  arch  of 
reasoning  is  the  claim  that  the  trial  court  was  justifie<l 
in  finding  that  plaintiff  had  proven,  by  a  preponderance  of 
the  testimony,  that  the  defendants  had  breached  the  con- 
tract. That  finding  is  not  conclusive  upon  us  on  this  re- 
view; and,  if  we  are  constrained  to  hold  that  the  finding 
below  is  not  supported  by  the  evidence,  we  can  afilrm  only 
by  holding  that  a  court  of  equity  may,  in  the  absence  of 
fraud,  accident,  or  mistake,  change  an  agreement  to  furnish 
certain  support  on  certain  premises,  and  while  Ribble  lived 
and  made  his  home  with  defendants  on  those  premises,  into 
a  contract  that  the  defendants  shall  furnish  the  contract 
support  by  paying  cash  for  the  support  of  Ribble  furnished 
him  while  he  was  not  living  on  said  premises,  and  not  mak- 
ing his  home  thereon  with  the  defendants.  It  is  manifest, 
then,  we  cannot  uphold  the  decree  unless  we  can  find  from 
the  evidence  that  the  defendants  have  broken  their  agree- 
ment. If  they  have  not  done  so,  we  cannot  rewrite  the 
contract;  and,  hard  as  it  may  be,  we  must  allow  the  de- 
fendants to  retain  title  to  the  property  conveyed  to  them 
by  Ribble,  even  as  the  trial  court  did,  and  must  say  to 
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liibble  that,  though  the  defendaut^  have  this  property,  he 
can  have  no  support,  uulesH  he  returns  to  the  defendants 
and  receives  it  from  them  while  living  with  them;  an<l 
that  this  must  continue  unless,  upon  his  return,  the  defend- 
ants breach  the  contract.  We  are  driven  to  the  eviilence; 
and  we  have  examined  it  with  the  greatest  care,  because  ol 
what  may  result  if  it  be  found  not  to  sustain  the  holding 
below.    And  our  view  of  it  follows : 

II.  There  is  much  testimony  which  we  cannot  con- 
sider, in  determining  where  the  preponderance  lies.  It  con- 
sists of  self-serving  declarations  made  by  Bibble  to  others, 
and  repeated  by  these  others,  and,  in  one  instance,  the  tes- 
timony of  Bibble  of  what  he  told  others.  A  typical  sample 
is  found  in  the  statement  of  the  witness  G-raham  that  Ilibble 
told  witness  many  times  that  Ilibble  had  no  stove  in  his 
room,  and  that  at  times  there  was  no  artificial  beat  of  any 
kind;  and  in  the  testimony  of  Outhrie  that  Bibble  said  to 
Guthrie  the  defendants  had  prejudiced  all  of  BibbleV 
friends  against  Bibble,  and  all  these*  friends  had  forsaken 
him.  Other  witnesses  speak  to  declarations  by  Bibble  that 
proper  food  was  refused  him  on  his  request,  and  that  he 
had  to  go  hungry,  many  times.  There  is  too  much  of  it  to 
detail ;  but  that  pointed  out  is,  as  said,  thoroughly  typical. 

III.  Mrs.  Phelps  says  Bibble  did  not  have  to  do  his 
own  chamber  work,  and  she  always  saw  to  it  that  his  bed 
was  attended  to  and  made;  that  he  never  had  to  make  his 
bed,  or  anything  of  that  kind :  Mrs.  Schee,  that  sometimes 
his  bed  was  not  made:  and  Bibble,  that  Mrs.  Phelps  gener- 
ally made  his  bed,  but  that  sometimes  he  has  made  it,  and 
sometimes  he  has  gone  to  bed  when  it  was  not  made. 

8« 

Bibble  testifies  he  dressed  and  undressed  all  the  time 
without  help,  and  that  defendants  never  offered  or  asked 
him  if  he  needed  any  help :  Mrs.  Phelps,  that  he  never  asked 
for  such  help;  that  she  often  asked  him  if  he  didn't  want 
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some  help,  and  he  answered   that  he  wonld   rather  help 
himself. 

3.b 
Kibble  is  the  only  witness  who  saTs  that  Mrs.  Phelps 
required  him  to  look  after  the  chamber,  and  that  he  general- 
ly took  it  out  himself,  unless  he  was  sick,  and  not  able  ta 
do  it,  and  that,  in  that  case,  defendants  took  it  out  and 
emptied  it;  that,  when  he  had  to  get  up  at  night,  he  had 
to  do  it  unassisted;  that  there  was  no  cover  to  the  ves- 
sel, and  he  had  to  set  it  outside,  when  he  had  finished  with 
it;  and  that  defendants  did  not  often  pay  attention  to  him 
after  he  went  to  bed.  Mrs.  Phelps  admits  he  had  trouble  in 
his  bowels,  and  frequently  had  "trouble  of  that  kind/*  in 
his  room;  but  adds  that  he  never  had  to  carry  out  his 
chamber,  and  that,  when  Ribble  was  not  feeling  well,  her 
husband  never  failed  to  get  up  nights  and  go  into  his  room 
to  see  if  he  was  all  right.  Sadler  testifies  that  he  has  seen 
Mrs.  Phelps  go  into  Bibble's  room,  and  heard  her  ask  him 
if  he  was  fixed  all  right,  and  his  answering  that  he  was. 

8-c 

Kibble  says  he  had  a  bajsin  for  taking  a  bath;  that  in 
warm  weather,  he  took  the  bath  in  his  room,  and  in  cold 
weather,  in  the  kitchen ;  that,  while  "they"  would  put  in  the 
clothes  he  was  to  put  on  after  bathing,  they  never  helped 
him  or  gave  him  further  attention.  But  he  adds  that  ho 
never  asked  for  assistance,  nor  for  anything  as  to  the  bath 
or  bathing.  Mrs.  Phelps  says  she  always  fixed  the  water 
and  soap  and  towels  and  clean  clothes,  and  asked  him  if 
she  could  help  him  in  any  way,  and  he  answered  that,  as 
long  as  he  was  about,  he  would  rather  just  help  himself. 

As  we  gather  it,  Kibble  makes  some  complaint  about 
the  son  of  the  defendants'  interfering  with  his  bath,  on  at 
least  one  occasion.  As  to  this,  Mrs.  Phelps  says  it  is  not 
true  that  Kibble  was  kept  out  of  the  kitchen  part  of  the 
time  and  prevented  from  taking  his  bath  because  the  boy 
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had  locked  him  out;  and  the  boy  says  that  he  (the  boy) 
was  taking  one;  that  Eibble  came  to  the  door,  which  was  a 
swinging  one,  opened  it,  and  wanted  to  know  if  it  was  going 
to  take  the  boy  all  morning  to  take  a  bath;  and  that  he 
(the  boy)  did  not  order  Kibble  out,  or  fuss  with  hinij  and 
that,  on  this  occasion,  he  didn't  keep  him  waiting  more  than 
five  or  ten  minutes. 

3-d 
The  wife  of  plaintiff  says  that  Kibble's  room  presented 
a  very  shabby  appearance,  and  that,  at  one  time  when  she 
saw  it,  it  looked  very  unkept.  On  the  other  hand,  Mr. 
Sadler  testifies  Bibble  told  him  the  room  was  comfortable, 
and  he  would  rather  sleep  in  it  than  any  other,  and  that 
he  had  the  best  bedroom  in  the  house.  Demory  says  the 
room  looked  comfortable;  Mrs.  Sadler,  that  she  has  be^u 
in  this  room  when  it  looked  comfortable. 

Bibble  says  he  had  trouble  getting  out  of  bed,  be- 
cause his  leg  gave  out,  and  trouble  in  returning,  because 
of  trouble  in  walking  in  the  dark  to  find  his  bed;  and 
that,  though  he  called,  he  got  no  answer.    There  is  no  evi- 
dence that  his  call  was  heard.    Bibble  says  that,  wliile  some- 
times he  could  not  get  up  by  himself,  that  generally  he 
could.    It  appears  that  the  house  had  no  city  lighting,  no 
connection  with  city  water,  city  light,  or  sewer  system,  no 
sewer,  no  furnace,  no  steam  heat,  and  that  there  is  neither 
toilet  nor  bath  in  the  house.    Also,  that  this  was  the  case 
while  Bibble  owned  the  house.     Mrs.   Phelps   says  that, 
when  they  took  possession  of  the  house,  Bibble  was  in  the 
habit  of  having  a  light,  and  said  that,  now  that  defendants 
were  there,  he  didn't  feel  he  needed  a  light  any  more,  and 
that  they  might  stop  leaving  it;  and  that  she  always  left 
a  lamp  burning  whenever  he  requested  it;    and  that  he 
never  complained  to  her  about  not  having  a  light  to  go  to 
bed   by.    Bibble  admits  that  sometimes  they  would  leave 
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a  light  burAii3g  on  the  dJning  room  table,  but  says  that 
sometimes  it  was  dark.  The  son  testifies  that  Bibble's  room 
was  lighted  in  the  evening  by  a  lamp  sitting  on  his  bureau. 

8-f 

The  room  occupied  by  Bibble  is  the  one  he  occupied 
befoi*e  the  defendants  moved  in.    It  has  a  low  ceiling,  and 
is  small.    It  has  no  flue,  and  no  place  for  a  stove.    It  is 
south  off  of  a  room  used  for  a  dining  room,  when  defend- 
ants had  company,  and  which  is  about  13x14.    Th&e  is  a 
door  between  it  and  this  bedroom,  and  the  latter  has  a 
door  opening  to  the  south.    The  bedroom  was  in  the  south 
part  of  the  house,  and  Bibble  says  it  was  a  pretty  chilly 
room  when  a  south  wind  blew :   Mrs.  Schee,  the  room  was 
about  the  center  of  the  house,  and  that  all  the  heating  wa8 
done  by  a  stove  in  the  northwest  room  of  the  house;  that 
in  the  winter,  the  heating  was  done  by  a  stove  in  the 
parlor,  which  was  not  run  in  the  fall  or  spring;  and  that 
in  these  two  seasons,  the  heating  was  done  by  a  stove  in 
the  dining  room.    Bibble  confirms  this,  and  adds  that  a 
large  place  was  cut  out  between  the  dining  room  and  the 
parlor ;   that  the  house  was  heated  by  a  cook  range  in  the 
kitchen  and  a  hard  coal  stove  in  the  parlor;   and  that  hi^ 
room  had  the  same  heating  given  the  room  of  the  defend- 
ants.    Mrs.  Schee  says  that,  before  the  defendants  came. 
Bibble  always  had  a  stove  in  front  of  the  door  of  his  bed- 
room; that  this  stove  was  removed;  that  then  there  was 
no  fire  to  warm  the  bedroom  excq^t  through  another  room; 
and  that  the  door  between   the  bedroom  and  this  room 
was  kept  closed  in  the  daytime,  so  there  would  be  no 
heat,  except  a  little  at  night,  even  when  the  door  was  not 
closed.     On  the  very  face  of  it,  much  of  this  testimooj 
of  Mrs.  Schee  cannot  be  based  upon  personal  knowledge, 
because  there  is  no  claim  that  she  was  at  the  home  of  the 
defendants  at  all  frequently, — much  less,  that  she  was  tiiere 
constantly.    Now,  as  against  this,  it  should  again  be  noted 
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thnt  the  betlroom  liad  a  low  ceiling  ^nd  was  smalK  and  that 
the  dining  room  was  small.    Mrs.  Phelps  testifies  they  al- 
ways had  plenty  of  heat,  and  that  they  kept  fires  going  as 
late  as  July,  and  never  took  the  stove  in  the  dining  room 
down  until  then.     If  it  may  be  said  that  it  is  questioned, 
it  is  overwhelmingly  established  that  a  stove  used  to  heat 
the  bedroom  stands  in  this  small  dining  room,  just  in  front 
of  the  door  from  it  into  the  bedroom.     The  son  testifies  a 
soft  coal  heater  in  the  dining  room  was  set  within  six  or 
eight  feet  of  the  bedroom,  and  that  fire  was  kept  in  this 
stove  all  night.    Tt  is  conceded  that  the  defendants  put  an 
oil  stove  into  the  bedroom,  and  the  only  modification  of 
the  concession  is  the  testimonv  of  Kibble  that,  after  the 
oil  stove  was  put  in,  defendants  paid  no  more  attention  to 
it ;   that  they  put  it  in  occasionally,  when  it  was  very  cold : 
and  that,  while  once  or  twice  it  burned  all  night,  it  would 
ordhiarily  not  bum  all.  night.     Mr.  Sadler  testifies  that, 
when  he  was  there  in  winter,  there  was  always  fire  in  a 
stove  in  the  dining  room,  and  that  this  stove  is  close  to  the 
door  into  the  bedroom.    Tissling  says  that  a  fire  was  kept 
ill  the  dining  room,  and  it  was  always  warm.     Mr.  Sadler 
testifies  there  was  a  range  in  the  kitchen  and  a  soft  coal 
burner  in  the  dining  room;    and  Cassie  Sadler,  that  the 
lionse  was  not  heated  with  one  stove  all  the  time,  and  was 
always  comfortable.     Mrs.  Phelps  says  that  the  bedroom 
was  heated  part  of  the  time  from  the  dining  room  stove, 
<*lose  to  the  door,  and  that,  when  it  was  necessary,  she  had 
iin    oil  stove,  to  warm  the  bedroom  sufficiently;    that  she 
always  had  the  oil  stove  in,  when  it  was  extra  cold;    that 
she  put  warm  irons  in  the  bed,  until  lUbble  said  he  would 
rather  have  a  hot  water  bottle,   and  then   she  furnished 
those;    and  that,  after  he  was  in  bed,  she  usually  saw  if 
he   had  covers  enough  and  if  he  was  all  right;    and  that 
he   always  said  he  was. 

About  the  only  real  complaint  by  Kibble  himself  is  a 
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statement  that,  a  good  part  of  the  day,  he  stayed  in  his 
room,  if  it  was  warm  enough.  The  wife  of  plaintiff  adds 
that,  at  one  time,  when  the  door  between  the  bedroom 
and  the  dining  room  was  shut,  she  found  the  room  veir 
cold. 

It  appears  Mr.  Kibble  never  complained  of  being  cold 
in  that  room,  nor  of  being  cold,  and  that  he  never  was 
heard  to  complain  of  the  heating  of  the  room;  and  he 
himsdlf  admits  he  made  no  such  complaint. 

TV.  Ribble  had  no  teeth,  and  says  that,  while  at  first 
they  had  very  good  bread,  toward  the  last  it  was  so  hard 
he  couldn't  eat  it.  Mrs.  Phelps  responds  it  is  probable  that 
at  times  her  bread  is  not  as  good  as  it  is  at  other  time^, 
but  she  thinks  that,  as  a  general  thing,  she  has  good  bread; 
that  she  did  not  make  him  eat  hard  bread ;  and  that  he 
never  complained  about  any  bread  being  hard. 

Ribble  says  that,  when  at  the  table,  he  just  had  to 
reach  and  get  what  he  wanted;  and  nothing  was  handed 
round ;  that  he  could  not  see  well,  and  often  did  not  know 
what  the  things  on  the  table  were,  and  had  to  ask  for 
them,  and  get  them  himself;  that  "they"  refused  to  give 
him  something  on  just  one  occasion;  that,  at  this  time, 
the  old  lady  Phelps  offered  to  hand  him  a  bread  dish,  and 
the  boy  kind  of  shook  his  hand  at  her,  and  said,  "If  hf 
wants  the  bread,  let  him  get  it  himself."  Purcell  testifies 
the  victuals  were  passed  to  Ribble  along  with  the  others, 
and  he  was  helped  first;  Sadler,  that  there  waa  nothing 
on  the  table  that  Ribble  could  not  see,  and  that  was  not 
brought  to  him,  and  that  defendants  tried  to  care  for  hun 
and  wait  on  him.  The  boy 'says  he  did  tell  his  grandmother 
Phelps  to  quit  passing  bread  across  the  son's  plate  to  Ribble. 
and  said  that  he  would  pass  it  to  Ribble,  himself;  and  the 
defendant  Mrs.  Phelps  says  that  the  boy  may  have  fussed  a 
little  about  their  passing  things  over  his  own  plate  to 
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Ribble,  and  told  them  he  didn't  want  them  to  pass  things 
over  his  plate,  and  that,  if  Mr.  Ribble  wanted  anything, 
he  (the  son)  would  pass  it  to  him. 

4-b 
So  far  as  Ribble  himself  is  concerned,  we  find  but  two 
complaints  made  by  him.  One  deals,  not  with  what  wan 
done  by  the  defendants,  but  by  their  son;  and  it  is  that, 
one  day,  when  there  was  pie  on  the  table,  the  boy  took  up 
the  dish  it  was  on,  slammed  it  on  the  floor,  and  said  he 
would  go  where  he  could  get  something  to  eat;  and  that, 
when  the  boy  came  home  from  school,  he  would  be  mad  if 
dinner  was  not  ready,  and  mad  if  the  rest  had  begun  to 
eat.  The  other  complaint  is  that,  though  he  was  unable 
to  reach  some  things,  and  to  see  others  because  of  bad  eye- 
sight, defendants  hardly  ever  helped  him  to  anything  on 
the  table.  As  against  this,  Moore,  Cassie  Sadler,  aiul 
Graves  testify  that  Ribble  was  not  neglected  at  the  table, 
in  any  way.  Moore  and  Graves  say  that  Ribble  received 
good  treatment  at  table;  Mr.  Sadler,  that  it  was  the  best 
kind  of  treatment;  and  Tissling,  that  Ribble  was  treated 
well.  Demory  and  Cassie  Sadler  testify  that  Ribble  sat 
down  at  table  with  the  others,  and  at  the  times  the  others 
did.  Cassie  Sadler  and  defendant  Eliza  Phelps  say  that 
Ribble  was  always  called  to  meals.  Purcell  says  that  he 
was  the  first  man  called;  Eliza,  that  she  generally  called 
him,  herself;  Purcell  and  Sadler,  that  he  was  the  first 
man  at  the  table;  Eliza,  that  he  came  as  soon  as  the  rest; 
and  Mr.  Sadler,  that  Ribble  was  always  present  and  ready 
for  his  meals.  Defendant  Eliza  Phelps  testifies  that,  when 
they  first  moved,  Ribble  said  he  needed  nothing  extra,  and 
would  just  eat  what  the  rest  of  the  folks  did ;  and  that  she 
told  him  that  if  he  at  any  time  couldn't  do  this,  just  to 
let  her  know,  and  she  would  get  what  he  wanted ;  and  that 
she  was  able  and  willing  to  do  that.  She  says  he  always 
saw  things  that  were  on  the  table;   that  he  ate  whatever 
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was  on  the  table;    that  he  was  welcome  to  the  best.    She 
and   Mooi'e,  Oassie  Sadler,  and   Tissling/  say   Ribble  had 
the  same  food  as  the  rest.    Eliza  adds  that  he  ate  with  the 
rest;   that,  whenever  he  asked  for  anything,  it  was  passed 
to  him  immediately;    and  that  she  saw  to  it  that  he  was 
well  cared  for  at  the  table;    that  he  helped  himself  more 
than  once  to  what  was  on  the  table.     The  son  testifies  he 
passed  food  to  him  and  that  Ribble  ate  whatever  the  others 
had;    Mrs.  Purcell,  that  defendant  Eliza's  table  fare  was 
good  enough  for  anybody ;    and  Oassie  Sadler,  that  drfend- 
ant's  table  board  was  always  good.    Mrs.  Purcell  says  that 
lOliza  is  a  good  housekeeper,  and  "can't  be  beat  as  a  house- 
wife;"  and  that  she  is  as  good  a  cook  as  witness  has  ever 
known.     Oassie  Sadler  declares  her  to  be  a  fine  cook,  and 
Mr.  Sadler  testifies  Ribble  told  him  that  he  (Ribble)  had 
the  best  cook  he  ever  had  in  his  life.     Eliza  testifies  they 
had  jilenty  of  food  on  the  table;  that  he  told  her  they  bad 
plenti'  of  food,  and  that  everything  tasted  good;   and  that 
he  made  no  complaint  at  the  table:    and  Demory,  Purcell, 
and  Harold  say  Ribble  never  complained   he  didn't  have 
enough. 

V.  The  situation  was  one  that  might  quite  naturally 
create  some  unpleasant  friction  in  the  household,  even 
though  it  had  no  relation  to  Ribble  himself.  Mrs.  Phelps 
had  with  her  her  foster  mother,  who  was  85  years  old  and 
childish,  and  had  a  cancer  which  required  Mrs.  Phelps  to 
poultice  it  every  day  for  weeks;  and  also  the  mother  of  her 
husband,  aged  82,  and  afflicted  with  paralysis.  The  foster 
mother  and  the  mother-in-law  were  all  hard  of  hearing,  and 
the  son  of  the  familv  was  a  16-vear-old  boy,  with  whom 
the  foster  mother  found  lots  of  fault.  Grandmother  Phelps 
and  the  boy  would  sometimes  have  fusses,  and  the  old  lady 
would  feel  badly  about  it,  and  say  she  wished  she  would 
die,  and  would  ask  defendant  Eliza  to  forgive  her  for  the 
trouble  she  had  been  makitig  her.     According  to  one  wit- 
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ness,  there  was  jangling  between  Eliza  Phelps  and  the 
foster  mother,  and  sometimes  between  her  and  the  two  old 
women.  Kibble  says,  as  a  general  thing,  the  mother  and 
son  had  a  fuss  about  three  times  a  day.  Loud  talking  and 
quarreling  have  been  heard  between  the  two.  According 
to  Ribble,  these  two  were  always  quarreling  and  always 
had  trouble,  and  that  sometimes  this  occurred  in  his 
presence.  But  the  boy  testified  that  he  didn't  quarrel  witli 
Ribble,  and  no  one  disputes  this.  It  is  testified  to,  and 
not  disputed,  Ribble  told  the  old  ladies  how  he  thought  the 
son  should  be  raised,  and  that,  if  he  had  a  boy,  he  would 
make  him  work  hard;  that  he  frequently  talked  about  the 
boy,  and  said  he  didn't  amount  to  much,  and  seemed  gen- 
erally disposed  to  criticise  him.  It  is  the  testimony  of 
Eliza,  and  is  not  disputed,  that  the  boy  never  treated  Mr. 
Ribble  disrespectfully,  and  never  gave  him  a  cross  word: 
and  that  she  and  her  son  never  quarreled  regarding  Ribble, 
in  the  presence  of  Ribble:.  and  that  of  Demory,  that  all 
always  treated  Ribble  veiy  well. 

VI.     Cassie  Sadler  says  that,  whenever  she  was  at  the 
home  of  defendants,  Ribble  was  receiving  cait^ful   atteii 
tion  and  treatment;    Purcell,  that  Ribble's  treatment  was 
good,  and  witness  knows  of  no  neglect  of  Ribble. 

Ribble  says  he  was  left  alone,  after  the  two  old  ladies 
who  had  also  lived  on  the  premises  had  died,  and  as  mucli 
as  half  of  the  time  in  daytitne;  that  he  was  left  of  nights 
while  defendants  went  up  town,  he  guesses;  that  sometimes 
they  told  him  they  were  going,  and  sometimes  they  didn't. 
This  would  happen  both  in  warm  weather  and  in  winter 
time;  they  would  be  up  town  when  he  thought  they  had 
gone  to  bed,  and  once  or  twice,  he  didn't  know  they  had 
gone.  Graham  testifies  that  the  defendants  were  gone 
from  home  a  good  many  times,  both  in  day  and  nighttime, 
and  left  Ribble  alone;  and  another  witness  says  she  has 
been   on  the  premises  a  number  of  times  when  Ribble  was 
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alone.  It  will  be  noticed  there  is  no  testimony  that  this 
caused  Ribble  any  injury,  or  even  annoyance;  that  it  is 
not  said  he  disliked  being  left  alone,  or  that  he  suffered 
anything  from  being  left  alOne.  Be  that  as  it  may,  there 
is  substantial  conflict  on  the  point,  and  much  of  the  coun- 
ter testimony  is  not  disputed.  Mrs.  Phelps  testifies  that 
they  were  away  but  a  few  times,  while  Ribble  was  there; 
that  these  were  occasions  when  she  attended  a  lodge  that 
met  on  the  first  Wednesday  in  the  month ;  that,  for  the 
last  year,  there  has  been  no  lodge,  and  she  Was  away  very 
infrequently;  that  they  would  not  be  out  later  than  half 
past  eight  or  nine,  when  they  were  out;  that  most  always, 
Ribble  wouldn't  go,  and  would  say  that  he  made  no  objec 
tion,  and  supposed  they  wouldn't  be  gone  long;  that  they 
told  him  they  would  not  be,  and  were  not;  that  sometimes 
the  boy  was  there  with  him ;  that  it  was  usually  quite  late 
before  she  could  get  ready  to  go ;  that  she  then  often  asked 
him  to  go  with  her;  and  that  he  stayed  alone  because  he 
always  refused  to  go ;  and  that  he  made  no  complaint,  and 
told  them  to  go  if  they  wanted  to. 

Related  is  some  claim  that  Ribble's  going  out  was  not 
approved  of  or  possibly  interfered  with.  As  to  this,  hi?» 
own  testimony  is  that  the  defendants  took  him  to  the  cem 
etery  on  the  last  Decoration  Day,  and  that  he  does  not 
remember  whether  they  took  him  more  than  that;  that 
once  he  went  to  Laverty's,  and  just  turned  around  back 
again ;  that  Mrs.  Phelps  asked  him  where  he  had  been,  and 
he  told  her;  that  she  said,  after  this  she  wanted  him  to 
tell  her,  and  to  ask  if  he  could  go;  that  he  told  her  he 
would  see  about  that ;  that,  after  that,  he  always  went,  bnt 
told  her  he  was  going,  when  he  wanted  to  go;  that  he 
didn't  ask  her  if  he  might  go,  but  merely  told  her  he  was 
going. 

VII.     It  seems  to  be  conceded  that  Ribble  turned  over 
|225  to  the  defendants,  and  that  this  was  to  be  used  for 
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improviog  the  proi)erty  conveyed  by  Ribble.    On  the  other 
hand,  it  seems  to  be  conceded  that,  though  this  is  so,  there 
was  some  loose  understanding  that,  if  Ribble  wanted  some 
little  spending  money,  it  should  be  paid  him,  because  of  the 
surrender  of  this  f  225.    Ribble  admits  he  got  some  of  this, 
but  thinks  it  was  not  as  much  as  |50;    and  that,  on  one 
occasion,  he  was  furnished  money  to  get,  or  was  gotten,  a 
suit  of  clothes.    He  asserts  that,  when  he  wanted  money, 
defendants  saJd  they  didn't  have  it.    It  seems  that,  in  one 
instance,  he  wanted  |5.00,  and  Mrs.  Phelps  told  him  she 
didn't  have  it,  without  going  to  town ;  and  that,  thereupon, 
Ribble  said  he  had  friends  he  could  get  it  from,  and  got 
15.00  of  Laverty;    and  that  Mrs.  Phelps  agreed  to  repay 
Laverty.    It  seems  clear  that  more  than  the  |225  was  spent 
on  improving  the  property,  and  that,  in  a  sense,  all  the  little 
advances  made  to  Ribble  were  gratuitous.    Mrs.  Phelps  says 
that,  notwithstanding,  he  never  asked  for  money  that  he 
didn't  get.    Colored  by  the  fact  that  defendants  made  little 
advances  that  they  were,  perhaps,  in  strictness  not  bound 
to  make,  is  an  instance  or  instances  wherein  the  defendant 
Carmi  Phelps  called  Ribble  a  liar.    Ribble  requested  some 
money  of  Mrs.  Phelps  to  get  a  suit  of  clothes.    She  told  him 
she  would  go  to  town  and  get  the  money  for  him.    Instead 
of  getting  it  there,  she  brought  home  a  suit  for  his  inspec- 
tion.   When  she  told  Ribble  this,  he  threw  the  clothes  as 
far  as  he  could,  and  said  he  wasn't  going  to  have  that  suit ; 
and  Mrs.  Phelps  adds  she  doesn't  know  all  he  did  say  he 
was  going  to  do.    Her  husband  found  her  crying.    When  he 
asked  her  what  the  matter  was,  she  told  him  what  Ribble 
had  done,  and  her  husband  asked  Ribble  what  made  him 
do  this.    Ribble  responded  that  he  had  never  asked  defend 
ants  to  come,  and  that  he  had  never  wanted  them  to  come ; 
and  Mr.  Phelps  said,  "That  is  a  lie," — and  the  evidence 
shows  it  was  a  lie,    Ribble  answered,  "I  will  let  no  man  call 
nie   a  liar."     Mrs.  Phelps  says  they  were  about  to  have 
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some  trouble,  and  she  stopped  it.  On  the  sarae  occasion, 
perhaps,  Phelps  told  Ribble  that  Kibble  had  no  money 
there,  and  Ribble  said  he  had ;  and  arcordinjr  to  Ribble, 
Phelps  answered  that  Ribble  was  a  liar;  and  Ribble  told  him 
that,  if  he  called  him  a  liar  again,  that  he  would  knock 
him  down  with  his  cane.  When  Laverty  spoke  to  the  de- 
fendants about  it,  he  said  that  Phelps  should  not  have  called 
the  old  man  a  Uar,  and  Phelps  answered,  "Oh.  T  ought 
not  to  have  done  it."  Ribble  himself  said,  speaking  to  oth- 
ers as  to  this,  that  he  had  had  a  fnss  with  Oarmi,  and  that 
he  (Ribble)  might  or  should  be  a  little  more  careful  with 
them. 

VIIT.  Ribble  says  that  sometimes,  when  friends  gave 
him  candy,  and  he  went  to  get  it,  he  found  it  gone,  and  he 
thinks  defendants  had  a  good  deal  of  it;  that  this  occur- 
red very  often,  but  he  did  not  ask  what  became  of  it;  thai, 
one  day,  a  young  woman  brought  him  a  jar  of  fruit,  which 
he  put  in  his  room;  and  that  it  was  gone,  when  he  went 
to  get  it.  Mrs.  Phelps  testifies  that,  when  anything  was 
given  Ribble,  she  told  him  to  put  it  in  his  room  and  use  it 
for  himself;  that  she  knows  nothing  of  anyone  taking  any 
such  things  away;  and  that  Ribble  made  no  complaint  of 
any  such  taking. 

IX.  Mrs.  Phelps  testifies  that  Ribble  never  made  any 
demands  on  her, — never  made  a  request  that  she  do  any- 
thing for  him;  that  he  always  said  he  was  very  well  sat- 
isfied, had  a  good  home,  and  was  well  contented,  and  never 
made  any  complaint  to  her.  Ribble  himself  says  he  never 
made  any  complaint,  but  adds  that  he  was  not  that  kind. 
When,  after  Ribble  had  left,  Mrs.  Phelps  asked  him  what 
they  had  done,  he  still  made  no  specific  complaint,  and 
merely  said,  "You  haven't  lived  up  to  your  contract." 

"WTien  pressed  to  say,  as  a  witness,  what  was  the  in- 
ducing cause  of  his  leaving,  Ribble  said  that  he  concluded 
he  could  not  stay  with  them  any  longer,  because  he  thought 
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lie  wasn't  exactly  safe.  And  when  asked  what  ma^e  him 
think  that,  answered,  ''Well,  their  actioni^  towards  me  jus- 
tify me  for  it ;"  that  he  was  unwilling  to  live  there  longer, 
because  he  was  "a  little  afraid  to  live  there  any  longer, — 
afraid  there  might  something  happen  to  me,  and  thought 
I  would  get  out.'^  In  another  place, — and  this  is  the  only 
other  dcjfinite  statement  on  the  point, — ^he  says,  "They 
kept  fussing  with  me,  and  I  just  got  up  and  left."  There  is 
absolutely  no  evidence  that  his  safety  was  threatened  in 
any  way,  or  that  anyone  fussed  with  him,  outside  the  one 
instance  in  which  the  word  "liar"  passed,  and  on  which 
he  "fussed"  as  much  as  anyone  did.  And  it  is  the  undisput- 
ed testimony  of  Moore  that  he  (Kibble)  said  to  him  that  he 
(Kibble)  left,  and  that  it  might  be  he  had  done  wrong;  that 
he  didn't  know. 

X.  Some  of  the  witnesses  frankly  show  they  are  biased 
against  the  defendants,  and  a  general  tendency  to  over- 
color  against  defendants  is  quite  manifest.  There  are  many 
instances  in  which  the  complaint  is  made  by  witnesses  for 
Kibble,  and  not  by  him.  Take  the  witness  Jennie  Laverty, 
w^ho  injects  that  Kibble  sometimes  complained  about  his 
clothing,  and  once,  that  a  shirt  didn't  look  just  like  he 
wanted  to  have  it,  and  that  he  had  on  a  shirt  that  had  been 
worn  a  long  time,  which  was  not  very  clean,  and  much 
patched.  As  said.  Kibble  makes  no  complaint  on  any  such 
score;  and  the  testimony,  on  th#  whole,  shows  quite  sat- 
isfactorily that  defendants  bought  all  necessary  and  suit- 
able clothing.  Another  witness  injects  a  refusal  to  fur- 
nish Kibble  flowers  for  use  on  Memorial  Day,  and  says  he 
desired  to  take  some,  and  Mrs.  Phelps  said  not  to  take  any. 
Sbe  immediately  modified  this  by  adding  that  Mrs.  Phelps 
said  she  would  take  some  flowers  out,  herself,  and  put  them 
on  the  grave  of  Kibble's  wife.  Mrs.  Phelps  says  that  no 
Memorial  Day  has  passed,  since  he  lived  with  them,  that 
they  have  not  taken  Kibble  and  flowers  to  the  cemetery; 
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and  that  all  there  was  to  the  incident  was  that  Ribble  want- 
ed her  to  give  some  flowers  to  this  witness  to  take,  and  that 
she  told  him  they  were  going  to  take  him  there,  and  to  take 
some  flowers ;  and  that  he  said,  "All  right ;"  and  that,  even 
after  that,  said  witness  went  to  the  peony  bnsh,  and  helped 
herself  to  what  she  wanted.  Another  injection  by  the  same 
witness  is  that,  when  she  asked  Mrs.  Phelps  for  Ribble's 
quilts  and  rngs,  she  produced  three  rugs  that  were  old  and 
ragged,  and  four  quilts  that  were  very  much  worn,  and  said, 
in  effect,  that  that  was  all  he  had.  But  it  appears  without 
dispute  that  Ribble  had  given  his  best  quilts  away  to  his 
niece,  shortly  after  the  death  of  his  wife. 

Another  injection  by  Mrs.  Schee  is  that,  on  one  visit, 
when  the  parlor  was  very  close  and  warm,  and  Ribble  open- 
ed the  hall  door  a  little,  to  let  air  in,  Mrs.  Phelps  gave  him 
a  very  angry  look,  shut  the  door,  walked  out,  without  any- 
thing being  said,  and  then  returned,  and  opened  a  window 
to  the  north.  No  such  complaint  seems  to  have  occurred 
to  Ribble;  and  Mrs.  Phelps  testifies  that,  on  the  occasion 
sx)oken  of,  she  had  a  niece  there,  with  a  baby;  that  Mr. 
Ribble  said  it  was  very  warm ;  that  thereupon,  Mrs.  Phelps 
opened  the  window  and  closed  the  door;  that  Ribble  opened 
the  door;  and  she  said:  "Mr.  Ribble,  we  can't  have  the 
door  and  window  both  open,  as  it  makes  a  draft  for  the 
baby."    This  is  not  disputed. 

We  do  not  overlook  that  the  testimonv,  on  the  whole, 
carries  a  denial  that  any  outside  interference  existed, 
or  that  any  outside  inducements  were  brought  to  bear,  to 
cause  Ribble  to  leave.  But  it  comes  from  the  witnesses  who 
do  the  overcoloring  and  show  the  bias;  and  we  incline  to 
the  belief  that  all  the  circumstances  indicate  that  we  would 
not  have  this  controversy,  if  outside  influences  had  not  in- 
tervened. 

The  preponderance  is  against,  rather  than  for,  plain- 
tifl*. 
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It  is  true,  Kibble  appears  very  much  satisfied  with  his 
present  surroundings,  and  that  he  is  unwilling  to  return; 
and  we  are  aware  that  no  great  good  will  come  from  this 
decision,  which,  in  effect,  compels  Ribble,  a  man  over  90, 
to  return,  on  pain  of  losing  both  his  property  and  his  means 
of  support.  This  situation  is  due  to  no  fault  of  this  court, 
nor  of  the  law.  It  arises  from  the  terras  of  the  contract, 
and  the  fact  that  the  trial  court  held  it  a  binding  contract, 
and  that  no  one  has  appealed  from  that  holding.  But  no 
material  breach  of  the  contract  is  proved,  and  the  defend- 
ants are  shown  to  be  ready,  willing,  and  able  to  continue  to 
perform,  as  soon  as  Ribble  shall  make  that  possible.  Any 
hardship  that  may  result  can  only  be  avoided  by  our  taking 
the  place  of  the  parties  and  writing  a  new  contract  for 
them,  or  giving  relief  as  for  a  breach  of  contract,  when  no 
breach  is  shown.    We  mav  not  so  avoid  it. 

We  are  constrained  to  dissent  from  the  conclusions 
reached  below,  and  the  cause  must  be — Reversed. 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


Margaret  Shilling,  Administratrix,  Appellee,  v.  Sioux 
City  Gas  &  Electric  Company,  Appellant. 

APPEAL  AND  EBBOB:     Failure  to  Preserve  Evidence.    Failure  to 

1  preserve  the  evidence  by  proper  bill  of  exception  necessarily 
limits  appellate  review  to  properly  entered  exceptions  which 
may  be  passed  on  without  the  evidence.  Held,  in  such  case, 
that  exceptions  which  required  a  determination  of  the  follow- 
ing matters,  could  not  be  reviewed,  to  wit:  (1)  Whether  a 
certain  fact  was  uncontroverted;  (2)  whether  there  was  justifi- 
cation for  withholding  from  the  Jury  the  issue  of  assumption 
of  risk;  (3)  whether  one  was  guilty  of  contributory  negligence 
in  standing  near  a  wire  of  high  electrical  voltage;  and  (4) 
whether  a  verdict  was  excessive. 

APPEAL  AND  EBBOB:     Presumption  Attending  Abstract.    The  re. 

2  cital  of  an  undented  abstract  that  specified  exceptions  to  in- 

Vol.  184  lA.-  78 
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structions  were  made  in  due  time,  and  duly  entered  of  reccrd. 
must  prevail-  over  the  mere  assertion  of  a  motion  to  strike,  to 
the  effect  that  such  exceptions  were  not  duly  preserved,  because 
found  only  in  a  shorthand  record,  which,  concededly,  was  not 
preserved  as  a  proper  bill  of  exceptions. 

TBIAIi:     Departure  tKna  Pleadings.    Instruction  reviewed,  wherein 

3  the  negligence  was  stated  as  being  the  maintenance  of  an  "un- 
insulated or  defectively  insulated"  wire,  and  held  to  present  no 
substantial  departure  from  the  allegation  of  the  petition. 

APPEAL  AND  EBBOB:     Necessity  to  Set  Forth  Evidence.    He  who 

4  predicates  error  on  the  claim  that  the  instructiona  authorized 
recovery  on  grounds  not  pleaded,  must  present  such  a  record 
that  it  may  be  affirmatively  seen  therefrom  that  he  did  not 
voluntarily  litigate  any  such  unpleaded  grounds. 

TBIAL:     Belated  Exceptions  to  Instructions.     Exceptions  to  instruo- 

5  tions,  made  for  the  first  time  in  a  motion  for  a  new  trial,  and 
without  explanation  for  the  delay,  are  not  timely.  (Sec.  3705-a, 
Code  Supp.  1913.) 

APPEAL  AND  EBBOB:     Brief  Points  Controlled  by  Trial  Exception. 

6  Brief  points  may  not  be  broader  than  the  exceptions  in  the  trial 
court. 

TBIAL:     Judgment  Non  Obstante  Veredicto.     A  verdict  for  plaintiff. 

7  in  an  action  based  on  defendant's  negligence  and  plaintliTs  free- 
dom from  negligence,  may  not  be  overthrown  by  the  naked  find- 
ing by  the  Jury  that  plaintiff,  when  injured,  was  standing  in  a 
place  of  danger. 

APPEAL  AND  EBBOB:     Non-Definite  Brief  Point.    A  brief  point 

8  to  the  effect  that  the  court  erred  in  overruling  a  40-pointed  mo- 
tion for  a  new  trial,  "because  of  the  various  assignments  here- 
tofore made  herein,"  is  entirely  too  general  to  raise  any  question. 

• 

Appeal  from  Woodbury  District  Court, — Gborgb  Jbpson, 

Judge. 

November  22,  1918. 

The  evidence  han  not  been  properly  preserved.  Ap- 
pellant asks  us  to  reverse  a  judgment  which  plaintiff  had 
below,  for  matters  that  it  asserts  may  be  passed  upon  with- 
out reference  to  the  evidence. — Affirmed. 
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Sargent,  Strong  d  Struble,  for  appellant. 

J.  W.  Hattam  and  O.  W.  Finch,  for  appellee. 

Salinger,  J. — ^I.  On  the  18th  day  of  Noyember,  1916, 
we  sustained  a  motion  on  part  of  the  appellee.  The  effect 
of  the  ruling  was,  first,  to  deny  an  affirmance;    next,  to 

strike  out  of  the  abstract  filed  subsequently 
1.  appsal  and       anything  whatsoever  that  is  preserved  no- 

ERROB :  failure 

to  preserve  eTi-   where  save  in  the  shorthand  report  made 

dence. 

on  the  trial.  A  motion  was  thereafter  filed 
by  appellee  which  prays  that  we  enforce  the  ruling  on  the 
first  motion  according  to  what  appellee  conceives  the  ef 
feet  of  that  ruling  to  be.  The  appellant  resists  enforcement 
according  to  the  theory  of  appellee;  and  this  last  motion 
and  said  resistance  were  submitted  to  be  decided  with  the 
the  case.  The  evidence  on  the  trial  was  not  preserved  by 
proper  bill  of  exceptions.  But  many  pages  of  the  abstract 
set  out  the  evidence.  We  shall  not  stop  to  determine  the 
dispute  over  whether  so  setting  out  the  evidence  may  con- 
fuse this  court,  whether  matters  are  presented  which  may 
be  decided  without  a  reference  to  the  evidence,  and  upon 
whether  it  is  according  to  rule  to  set  out  evidence  in  an  ab- 
stract after  it  has  been  ruled  that  the  evidence  has  not  been 
properly  preserved.  The  fact  remains  that  the  evidence 
cannot  be  considered  by  us,  and  that  nothing  else  may,  if  it 
requires  a  reference  to  evidence  to  decide  it. 

II.    It  is  contended  the  court  was  in  error  in  giv- 
ing Paragraphs  5,  6,  8,  9,  and  12  of  its  charge.    It  will  be 
unnecessary  to  determine  whether  a  reference  to  the  evi- 
dence is  required,  in  order  to  say  whether 
2.  Appeal  and        these   instructions    were    right    or   wrong. 
SoMtion^at.       unless  it  may  first  be  found  that  the  charge 
Btract.  was  excepted  to  in  the  manner  required  by 

statute.  To  review  the  giving  of  an  instruc- 
tion, we  must  properly  have  before  us  the  exception  thereto 
taken  below.   Powers  v.  Iowa  Glue  Oo,,  183  Iowa  1082.    The 
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motion  filed  by  appellee  asserts  that  these  exceptions  are  no 
part  of  the  record,  because  they  were  dictated   into  the 
shorthand    report,   and   are   nowhere  preserved  except  by 
such  report.    If  this  assertion  is  controlling,  we  cannot  re- 
view the  instructions,  despitethe  fact  that  the  district  court 
record  before  us  shows  exceptions  were  taken  at  the  proj  er 
time.    A  general  exception  to  each  instruction  did,  at  one 
time,  make  a  sufficient  basis  for  appellate  review.    But,  un- 
der the  statute  in  force  during  the  time  of  this  trial,  more 
was  required  than  to  make  "an'^  exception  of  record.    Then 
must  be  of  record  what  the  exception  was,  and  the  review 
here    will    be    limited    to    what    the    exception    presents. 
Powers  t\  Iowa  Glue  Co,^  supra.    But  it  does  appear  coni- 
])etently  that  the  exceptions  were  made  in  time,  and  that 
they  were  entered  of  record.    The  abstract  is  presumed  to 
set   forth   the  record;   and  the  abstract   recites  that  cer- 
tain exceptions,  fully  set  out,  w^ere  taken  to  the  instnic- 
tions.     No  abstract  by  the  appellee  denies  this.     We  hold 
that  the  assertion  in  the  motion  to  strike  that  the  excep- 
tions have  not  been   duly   preserved,  because  found   in   a 
shorthand  record  which  is  not  a  bill  of  exceptions,  cannot 
avail  against  the  record  entry  that  exceptions  were  made 
in  time,  were  entered  of  record,  and  a  setting  forth  in  the 
abstract  what  these  exceptions  were. 

III.  In  the  fourth  instruction,  the  jury  was  told  that 
the  action  is  based  upon  the  negligence  of  defendant ;  that 
the  mere  fact  that  plaintifif's  intestate  met  his  death  on  or 

by  falling  from  the  pole  in  question,  and 
3.  Trial:  depart-  upou  which  one  of  the  defendant's  electric 
"ngs.  ^^™  ^  ^^  wires  was  attached,  will  not,  of  itself,  en- 
title the  plaintiff  to  recover  anything:  here 
in ;  but  that  plaintiff  must  go  beyond  that,  and  show  by  a 
preponderance,  first,  that  defendant  maintained  upon  the 
telephone  pole  in  question  an  uninsulated  or  defectively  in- 
sulated light  wire;    second,  that  the  maintaining  of  such 
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wire  was  Diligence  on  part  of  defendant,  as  the  term  will 
be  later  defined.  As  to  this,  appellant  says  that  it  sub* 
mits  an  issue  not  tendered  by  the  pleadings/ and  this,  be- 
cause the  ground  of  negligence  relied  on  in  the  petition  was 
the  fact  that  appellant  maintained  an  unimulaied  electric 
light  wire  on  or  near  the  pole  on  which  deceased  was  work 
ing,  and  yet  this  instruction  authorized  a  recovery  if  ap- 
pellant maintained  a  defectively  insulated  wire.  *  We  find 
the  petition  to  charge  that  one  of  the  poles  of  the  defendant 
was  one  from  which  ^^the  insulation  was  rubbed  and  worn 
off;"  that,  later,  the  petition  speaks  of  what  has  been  de- 
scribed as  a  defectively  insulated  wire,  as  one  that  was 
^'uninsulated."  We  think  that  upon  the  whole,  on  this  pe- 
tition, it  was  not  error  to  permit  a  recovery,  whether  wire 
was  wholly  uninsulated  or  had  such  defect  in  insulation  as 
to  proximately  cause  the  injury  to  decedent.    Moreover,  a 

charge  is  not  necessarily  erroneous  because 

4.  appial  and        it  submits  a  ground  of  negligence  not  laid 

f%h^yM  ^"  *^®  petition.    The  parties  may  engage  in 

volunteer  litigation.  It  is  presumed  that 
the  record  warranted  an  instruction  given.  Since  we  may 
DOt  resort  to  the  evidence,  we  are  unable  to  sav  that  the 

■ 

instruction  was  not  justified,  because,  though  it  was  not 
charged  in  the  petition,  the  parties,  without  objection,  liti- 
gated whether  the  injury  to  the  decedent  was  caused  by  a 
defectively  insulated  wire. 

TV.     Ill  the  fifth  instruction,  the  court  defined  negli- 
gence to  mean  the  doing  of  some  act  which  a  reasonably 
prudent  and  cautious  person  would  n6t  do  under  like  cir- 
cumstances and  in  relation  to  the  same  or 
o.  tbial:  belated     Similar  matter,  or  the  omission  to  do  some 

exceptions  to  ,  .   ,  , ,  , 

instnictions.        act  which   a  reasonably  prudent  and  cau- 
tious person  would  not  omit  to  do  under 
like  or  similar  circumstances,  and  in  relation  to  the  same 
or  similar  matter.    The  objection  is  to  the  use  of  the  word 


1158  SHiiiLiKG  V.  Sioux  City  G.  &  E.  Oo.  [184  Iowa 

'^cautious,"  and  the  argument^  that  ^'cautious"  suggests  the 
idea  of  timidity,  of  being  over-prudent,  fearful,  and  timor- 
ons.  The  only  exception  to  this  instruction  was  made  in 
the  motion  for  new  trial,  and  is  that  the  court  erred  in  giv- 
ing this  instruction.    We  cannot  review  its  giving. 

V.  The  exception  to  the  sixth  instruction  is  that  it 
assumes  facts  to  be  determined  by  the  jury,  and  that  there 
is  no  evidence  to  support  the  facts  referred  to  in  the  in- 
struction as  being  uncontroverted.  Since  we  may  not  re- 
sort to  the  eVid^ice,  it  is  manifest  we  cannot  review  the 
giving  of  this  instruction.  And  so  of  so  much  of  exceptions 
to  Instruction  8  as  charge  that  instruction  with  assuming 
there  was  no  eyewitness  to  what  decedent  did  with  refer- 
ence to  looking  out  for  and  protecting  himself  from  the 
wire  in  question. 

VI.  The  further  exception  to  Instruction  8  is  to  its 
statement  that  certain  presumptions  stated  in  the  instruc- 
tion "may  be  overcome  by  evidence,  facts,  or  circumstances 
which  show  that  he  was  not  in  the  exercise  of  reasonable 
care  and  caution  for  his  own  safety."  It  is  said  this  word- 
ing might  lead  the  jury  to  believe  the  court  thought  there 
were  no  eyewitnesses,  and  that  so  arose  a  presumption  of 
due  care  which  it  was  on  defendant  to  overcome;  that,  in 
other  words,  the  court  said,  in  effect,  "There  were  no  eye- 
witnesses to  this  accident;  it  is  presumed,  therefore,  that 
deceased  was  exercising  due  care  for  his  own  safety,  and  the 
burden  is  on  the  defendant  to  show  that  he  was  not  ;^'  and 
that  such  would  be  the  understanding,  from  reading  the 
instruction.  We  are  of  •  opinion  that  the  instruction  no- 
where tells  the  jury  that  anything  did  overcome  the  pre- 
sumption of  negligence  on  part  of  the  defendant,  and  did 
not  go  beyond  saying,  in  effect,  that  certain  things  would 
overcome  it  if  the  jury  found  th^n  to  exist. 

VIT.    The  ninth  instruction  is  that  if,  under  the  evi- 
dence and   the  instructions  already  given,  the  point   is 


J 
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reached  for  ascertaining  the  amount  due,  the  jury  should 

take  into  consideration  the  age,  condition  of 

6.  Appeal  and        health,    vocatiou,    earning    capacity,    and 

poinu'con-         probable  duration  of  life  of  the  decedent, 

trolled  by  trial 

exception.  and  thereupon  allow  the  plaintiff  such  sum 

as  will  equal  the  present  value  of  the  sum 
shown  by  the  evidence  that  decedent  would  have  earned, 
saved,  and  left  to  his  estate,  if  permitted  to  live  out  his  reas- 
onable expectancy  of  life ;  but,  in  no  event,  more  than  the  evi- 
dence makes  reasonably  certain  is  the  present  value  of  what 
deceased  would  have  earned,  accumulated,  and  left  to  his  es- 
tate, if  permitted  to  live  out  his  expectancy  of  life.  The  ex- 
ception was  that  plaintiff  has  not  established  the  facts  and 
circumstances  necessary  to  be  established  in  the  allowance 
of  damages,  because  plaintiff  has  particularly  failed  to  show 
the  probable  cost  and  expense  that  would  be  incurred  by  the 
decedent  in  the  support  of  himself  and  family  during  his 
expectancy,  and  that  there  is  no  proper  evidence  upon  which 
the  jury  can  make  an  estimate  as  to  the  present  worth  of 
the  estate  of  the  deceased,  had  he  lived  out  his  expectancy. 
In  the  motion  for  new  trial,  this  is,  in  substance,  repeated, 
with  the  addition  that  there  was  no  evidence  upon  which 
the  jury  could  ascertain  the  loss  to  the  estate  of  decedent. 
The  brief  points  present,  first,  that  this  instruction  no- 
where directs  the  jury  as  to  the  rate  upon  which  they  shall 
base  the  present  value  of  the  amount  which  they  might  find 
he  would  have  earned,  saved,  and  left  to  his  estate.  As  to 
this,  we  have  to  say  that  no  such  point  is  made  in  the  ex- 
ceptions to  this  instruction,  and  that,  if  that  be  passed,  the 
complaint  is  of  a  failure  to  make  an  instruction  as  full  as  it 
should  have  been.  That  may  not  be  complained  of,  unless 
an  offered  instruction  asked  that  the  instruction  proposed 
to  be  given  be  made  more  full  in  that  respect.  Befusala  to 
give  offered  instructions  are  complained  of  in  the  brief,  but 
they  do  not  include  refusing  fuller  instructions  in  Para- 
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graph  9.  For  reasons  alwady  stated,  we  cannot  consider  the 
complaint  that  evidence  was  lacking  upon  which  to  ascer- 
tain the  amount  of  loss. 

VIIT.     The  giving  of  Instniction  12  is  complained  of. 
No  exception  to  it  was  taken. 

IX.     It  is  charged  to  be  error  to  have  refused  the  tenth 
instruction  asked  by  appellant.    It  asked  the  jury  to  be  di- 
rected that,  if  decedent  knew,  or,  in  the  exercise  of  reason- 
able care,  should  have  known  of  any  defect,  if  any  there  was, 
in  the  wire  in  question,  or  in  the  insulation  thereon,  and 
that,  nevertheless,  he  ascended  said  pole,  and  did  this  work 
thereon,  then,  in  law,  he  voluntarily  exposed  himself  to  the 
danger  of  coming  in  contact  with  said  wire ;   and  if  his  in- 
jury was  caused  because  he  did  come  in  contact  therewith, 
he  may  not  recover.    Without  resort  to  the  evidence,  we  can 
not  say  whether,  though  assumption  of  risk  was  pleaded, 
there  was  any  evidence  to  justify  submitting  it.    This  makes 
it  unnecessary  for  us  to  say  whether  the  instruction  of- 
fered is,  in  any  view,  a  proper  statement  of  the  law.    This 
disposes  of  another  brief  point,  that  the  court  erred  in  re- 
fusing tx)  instruct  the  jury  on  the  question  of  assumption  of 
risk. 

There  is  a  claim  that  the  court  erred  in  overruling  the 
motion  for  judgment  notwithstanding  the  verdict.  A  spe- 
cial interrogatory  asked  whether  the  jury  found  from  the 

evidence  that  the  deceased  was  standing  on 
7.  teial:  jiidg.       the  telephone  pole  from  which  he  fell,  at  the 

ment  non  oh-  *^  ^ 

aiante  v^redie^    time  he  fell  therefrom.     The  answer  was, 

TO. 

"Directlv  under  the  2300-volt  wire,  on  the 
first  step  or  iron  pin,  said  to  be  about  15  inches  under  said 
wire  that  is  attached  to  the  Sioux  City  Telephone  Com- 
pany pole."  Upon  this  answer,  the  motion  for  judgment  as- 
serts that,  from  such  answer,  it  conclusively  appears  that 
deceased  was  guilty  of  contributory  negligence;  that  the 
petition  alleges  the  electric  light  wire  in  question  was  un- 
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insulated;  that  witnesses  for  plaintiff  testified  the  lack  of 
insulation  upon  the  wire  could  be  perceived  by  anyone,  even 
upon  a  casual  inspection ;  that  decedent  was  an-  experienced 
man  in  his  line  of  work.  The  final  statement  is  that,  by 
standing  where  the  jury  found  he  did,  "when  working  in 
close  proximity  to  the  uninsulated  electric  light  wire,  de- 
cedent was  guilty  of  contributory  negligence;"  and  that 
all  of  the  evidence  taken  in  connection  with  the  special  find- 
ing of  the  jury  shows  that,  at  the  time  decedent  received 
the  injury  complained  of,  his  negligence  contributed  to  the 
injury  received  by  him. 

All  that  the  answer  establishes  is  that,  at  the  time  de- 
cedent fell,  he  was  standing  directly  under  a  2300-volt  wire, 
on  the  first  step,  or  iron  pin,  "said  to  be  about  15  inches 
under  said  wire."  We  cannot  agree  that  this  single  fact 
overcomes  the  general  verdict,  which,  of  necessity,  holds 
that  decedent  was  not  guilty  of  contributory  negligence. 
It  may  be  that,  if  we  had  before  us  all  the  evidence,  "taken 
in  connection  with  the  special  finding,"  that  it  might  ap- 
pear to  us  that  decedent  was  guilty  of  negligence,  as  matter 
of  law.  But  we  do  not  have  the  evidence.  As  the  record 
stands,  appellant  asks  us  to  say  that,  because  a  workman 
stood  on  a  step  which  is  said  to  be  about  15  inches  under 
an  uninsulated  or  defectively  insulated  wire,  with  high 
voltage,  it  must  be  held,  as  matter  of  law,  that  his  negligence 
contributed  to  his  being  injured  by  that  wire.  That,  mani- 
festly, we  may  not  say. 

X.  One  brief  point  is  tliat  the  court  erred  in  over- 
ruling appellant's  motion  for  new  trial,  because  of  the  vari- 
ous assignments  "heretofore  made  herein,  which  were  urged 

as  grounds  for  a  new  trial."     The  motion 
8.  Appeal  and        for  new  trial  has  40  grounds.     The  assifim- 

KBBOB :   Hon-  ^  9 

SSfnt**  ^^^^       nient  is  too  genera]  for  appellate-  review. 

It  is  further  said  that  the  motion  for 
new  trial  should  have  been  granted  because  the  verdict  is 
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so  excessive  as  to  show  that  it  was  returned  under  the  in- 
fluence of  passion  and  prejudice.  Of  course,  we  cannot  eim 
sider  this,  since  we  may  not  consider  the  evidence. 

We  find  no  reversible  error.    Wherefore,  the  judgment 
of  the  district  court  is — Affirmed. 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Rose  Shblton,  Appellant. 

CRIMINAIi   LAW:    Demonstrative   Evidence— Identification.    Prop- 

1  erly  identified,  demonstrative  evidence  is  admissible,  if  rele- 
vant.   So  held  as  to  bottles  of  liquor. 

TBIAL:    Olumge  in  Record  Bearlnir  on  Former  BnUng.    A  ruling  on 

2  the  admissibility  of  evidence,  which  is  correct  in  view  of  the 
then  condition  of  the  record,  is  not,  ipso  facto,  rendered  erro- 
neous by  a  subsequent  change  in  the  record. 

INTOXIOATINO  IJQUOSS:     Excessive  Fine.    A  fine  of  |600  for 

3  maintaining  a  liquor  nuisance  will  not  be  reduced  simply  on  the 
plea  that  the  conviction  was  defendant's  first  offense. 

Api)€al  from  Polk  District  Court. — Geo.  A.  Wilson,  Judge. 

November  22,  1918. 

Conviction  for  inaintainiDg  a  liquor  nuisance.  D^ 
fendant  appeals. — Affirmed. 

F.  T.  Va4i  lAeWf  for  appellant. 

H.  M.  H aimer,  Attorney  General,  F.  C.  Davidson^  As- 
sistant Attorney  General,  Ward  C.  Henry,  and  A.  O,  Rippe^i 
for  appellee. 

Salinger,  J. — I.  It  is  urged  the  testimony  did  not 
warrant  the  verdict  of  guilty.  And  this  complaint  involves 
the  contention  that  it  was  error  to  receive  in  evidence  two 
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bottles,  identified  as  Exhibits  A  and  B,  on 

1.  ceimihal  ^^^^  testimony  of  Moore,  against  the  objec- 

8ttItWe^"vf-'       tion  that  it  was  not  the  best  evidence,  that 

fica^oii.  *°        the  bottles  were  not  properly  identified,  and 

were  incompetent,  immaterial,  and  irrele- 
vant. Moore  testified  that  these  bottles  contained  whisky 
that  he  bought  of  defendant;  that  defendant  dipped  out 
the  liquor  bought,  and  poured  it  into  these  bottles,  and  that 
before  this  was  done,  the  witness  tasted  of  the  liquor.  We 
are  at  some  loss  to  understand  why  receiving  the  two  bottles 
so  identified  offends  against  the  rule  that  the  best  evidence 
should  be  adduced.  In  other  words,  we  are  at  some  loss 
to  know  just  what  receivable  evidence  on  the  point  would 
have  been  better.  Assume  it  would  have  been  proper  for 
the  jurors  to  taste  the  liquor  in  these  bottles,  the  proof  that 
the  contents  were  those  that  had  been  sold  by  defendant 
would  still  have  to  rest  upon  testimony  that  some  witness 
knew  that  the  liquor  sampled  by  the  jurors  was  that  sold 
by  the  defendant.  Moore  added  that  he  had  turned  the 
bottles  over  to  one  Day.  True,  Day  does  not  undertake  to 
say  that  the  liquor  surrendered  to  him  by  Moore  was 
bought  of  defendant,  and  it  may  be  assumed  that  the  bottles 
had  more  in  them  when  Day  received  them  that  they  had 
when  offered  in  evidence.  Now,  this  may  prove  that  Moore 
did  not  surrender  the  whisky  to  a  safe  custodian,  so  far  as 
assurance  that  it  would  not  be  diminished  is  concerned,  but 
it  does  not  break  the  force  of  the  testimony  of  the  one  that 
liquor  which  he  found,  on  tasting,  to  be  whisky,  was  put 
into  bottles,  and  t^ese  bottles  handed  over  to  Day,  and  the 
testimony  of  Day  that  what  whisky  remained  in  the  bottle 
at  the  time  of  the  trial  had  been  turned  over  to  him  by 
Moore. 

The  identification  was  not  so  defective  as  that  the  court 
was  justified  in  excluding  the  exhibits,  and  thus  holding,  as 
matter  of  law^  that  the  identification  was  insufficient.    That 
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the  identity  of  the  exhibits  was  not  submitted  to  the  jury, 
is  not  complained  of. 

la 
Another  point  is  that,  after  the  court  had  admitted  the 
exhibits  on  a  reserved  ruling,  testimony  came  into  the  rec- 
ord which  tended  to  break  down  the  identification  of  the 

exhibits.     As  to  an  objection  to  testimouj 
2.  Trial:  change    ruled  on  at  the  time  when  the  objection  is 

In  record  bear-  * 

in^^on  former     made,  OF  an  objection  as  to  which  ruling 

is  resei'ved,  where  no  ruling  is  later  demand- 
ed, the  ruling  is  measured  as  of  the  time  when  the  objec- 
tion was  made.  If  it  was  then  rightly  overruled,  the  rul 
ing  will  not  b^  made  erroneous  because  subsequently  there 
is  testimony  which  might  require  a  different  ruling.  See 
Mitchell  V,  Beck,  178  Iowa  786. 

II.  As  for  the  rest,  Moore  testified  positively— and  it 
is  not  disputed — that,  on  the  27th  of  August  last,  he 
bought  whisky  from  defendant  at  a  place  occupied  by  her 
in  Polk  County. 

If  it  be  a  material  question  whether  one  See  bought 
liquor  on  August  29th,  and  material  that  there  is  testimony 
he  was  in  the  alley  at  that  time, — which,  if  true,  made  it  im- 
possible for  him  to  have  bought  liquor  of  defendant  at  that 
time, — it  is  to  be  answered  that  where  See  was  at  the  tune 
in  question  is  fairly  in  conflict.  The  main  argument  is  that 
the  verdict  should  be  set  aside  for  want  of  support,  on  the 
ground  that,  if  any  sale  was  made,  it  was  made  by  another 
than  defendant.  This  entirely  overlooks  the  testimony  of 
Moore  that  he  bought  whisky  from  the  defendant.  If  it  be 
true  that  some  of  the  evidence  casts  a  doubt  upon  the 
credibility  of  the  witnesses  Moore  and  See,  their  credibili- 
ty was  for  the  jury;  and  if  the  jury  believed  Moore, — and 
we  cannot  say  it  had  no  right  to  do  so, — ^there  is  no  rbom 
for  the  argument  that  the  conviction  cannot  stand  because 
defendant  did  not  do  the  selling. 
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It  would  serve  no  useful  purpose  to  go  into  detail  on 
the  evidence.  There  may  have  been  conflict  and  incoher- 
ences, so  that  a  verdict  of  not  guilty  might  not  have  been 
wholly  arbitrary.  But  it  is  too  manifest  for  extended  dis- 
cussion that,  upon  the  evidence  as  a  whole,  no  court  would 
be  justified  in  setting  aside  the  verdict  for  lack  of  sup- 
port in  the  evidence,  or,  for  that  matter,  for  being  clearly 
against  the  weight  of  the  evidence. 

III.  The  defendant  was  fined  ^GOO,  and  it  does  not  ap- 
pear she  has  ever  before  been  convicted  upon  any  charge. 
This  fact,  and  the  claim  that  the  testimonj-  of  witnesses 

for  the  prosecution  should,  in  view  of  the 
s.  iKToxicATiNo      lutcrest  of  these  witnesses,  be  closely  scru- 

LIQD0R8  :     ex-  .  .      .         ,  , ,  .  J      ^  xt 

ceMive  fine.        t'.nized,   are  the  reasons   assigned  for   the 

claim  that  we  should  interfere  because  the 
punishment  is  excessive.  The  naked  fact  that,  so  far  as  is 
known,  the  defendant  had  not  been  before  convicted  of  anv 
offense,  will  not  justify  us  in  interfering  with  the  judg 
ment  of  the  trial  judge,  who  saw  and  heard  the  witnesses, 
and  saw  the  defendant.  And  the  alleged  conclusiveness 
of  the  testimony  given  by  Moore  and  See  is,  if  sound,  an 
argument  for  setting  the  verdict  aside,  but  none  for  reduc- 
ing the  punishment.  Since  we  are  compelled  to  let  the  ver- 
dict stand,  it  must  be  treated  as  one  fully  supported,  and, 
therefore,  there  is  no  room  for  the  argument  that  mercy 
should  be  shown  because  the  verdict  was  not  warranted  by 
the  evidence. 

The  judgment   below   must   be — Affirmed, 

Preston,  C.  J.,  Ladd  and  Evans,  J  J.,  concur. 


State  op  Iowa,  Appellee,  v.  Max  Strum,  Appellant. 

APPEAL  Ain>  EBBOB:     Absence  of  Brief  Point.    "Brief"  points 
1,7  limit  review  of  appeal. 
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LABOENT:    Value  in  Absence  of  Market.    One  may  testify  as  to 

2  the  reasonable  value  of  a  stolen  secondhand  article  In  a  given 
locality  and  at  a  given  time,  even  though  no  general  market  then 
exists  in  said  locality  for  such  an  article,  when  it  appears  that 
he  had  knowledge,  at  the  time  in  question,  of  the  nature,  use, 
condition,  and  original  cost  value  of  said  article. 

CBIMINAXi  LAW:     Avoiding  Evidence  of  Other  Offenses.    Evidence 

3  of  offenses  other  than  that  charged  is  not  admissible*  wb^  tbe 
accused  solemnly  admits  the  existence  of  every  fact  which  such 
other  offenses  would  tend  to  prove.  So  held  in  a  prosecution 
for  receiving  stolen  property. 

TtABCElTS':     Issue,  Proof,  and  Variance.    Whether  there  is  a  fatal 

4  failure  of  proof,  when  an  indictment  for  larceny,  or  for  receiv- 
ing stolen  property,  alleges  the  stealing  or  the  receiving  of  sev- 
eral articles  of  a  lump  sum  value^  and  the  evidence  shows  that 
some  of  the  articles  were  not  stolen,  or  not  received,  quaere, 

LABCENY:     Articles    Severed    from    Bealty.    Articles    and   things 

5  severed  from  the  realty  may  be  the  subject  of  a  subsequent 
larceny. 

CBIMINAL  LAW:     Variance  in  Proof.    No  variance  occurs  by  per- 

6  mitting  evidence  of  a  "force-feed  lubricator"  which  is  described 
in  the  indictment  as  a  "self-feeding  lubricator." 

APPEAL  AND  EBBOB:     Absence  of  Brief  Point. 

1,7 

BECEIVING  STOLEN  GOODS:     Proof  of  Value.    Value  may  be  es- 

8  t^blished.  In  a  prosecution  for  receiving  stolen  goods,  by  show- 
ing the  value  when  the  property  toas  stolen,  and  that  no  change 
has  taken  place  in  the  property  up  to  the  time  of  the  felonious 
receiving. 

CBIMINAL  LAW:     Affirmatlye  Showing  of  Error.    He  who  claims 

9  that  a  specified  instruction  does  not  cover  a  certain  point  muat 
affirmatively  show  that  said  point  is  not  covered  in  any  of  the 
other  instructions. 

CBIMINAL  LAW:     Duty  of  Jury  to  Convict.    It  is  not  error  to  in- 

10  struct  the  Jury  that  they  should  find  the  accused  guilty  provided 
they  find,  beyond  a  reasonable  doubt,  the  existence  of  every  fact 
upon  which  his  guilt  depends. 

CBIMINAL  LAW:     Indefinite  Assignment.    An  assignment  of  error 

11  is  wholly  Insufficient  which  simply  asserts  "that  the  court  erred 
in  overruling  defendant's  motion  for  a  new  trial,  and  that  a 
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new  trial  should  have  been  granted,  under  the  record  in  the  evi- 
dence." 

Appeal  from  Black  Hawk  District  Court, — C.  W.  Mullan^ 

Judge. 

November  22,  1918. 

Appeal  from  a  conviction  for  receiving  stolen  property. 
— Reversed  and  remanded. 

V.  L.  Belt  and  Mears  d  Lovejoy,  for  appellant. 

H.  M.  Havner,  Attorney  General,  and  F.  C.  DnvUhon, 
Assistant  Attorney  General,  for  appellee. 

Saungbr^  J, — I.  AVhatever  eflFect  upon  the  right  to  re- 
view the  presence  or  absence  of  an  adequate  point,  under 
the  caption  "Errors  Relied  Upon  for  Reversal,"  may  have,  it 

is  thoroughly  well  settled  that  nothing  wilt 

1.  Appeal  and        be  reviewed  which  is  not  included  in  some 
of  brief  point,     "brief  poiut."     Under  this   limitation,   the 

only  question  we  have  as  to  the  propriety 
of  receiving  testimony  on  the  value  of  the  things  stoleik  is 
raised  by  Brief  Point  1,  which,  in  effect,  complains  that  the 
State  made  no  attempt  to  prove  the  actual  value,  on  the 

theory   that   there  was   no   market   value; 

2.  Larceny:  value   wherefore,  it  was  error  to  perftiit  a  witness 
market.    *  who  shows  he  has  no  knowledge  as  to  the 

market  value  of  any  of  these  things,  and 
who  testifies  there  was  no  market  value  for  such  articles 
in  Waterloo,  to  testify  what  the  market  value  of  these  ar- 
tides  was  in  Waterloo.  Further  light  is  thrown  upon 
the  complaint  by  the  citations  in  support  of  this  proposi- 
tion, to  wit:  Engster  v.  ^tate,  11  Neb.  539  (10 
N.  W.  453)  ;  34  Cyc.  529;  State  t?.  Feinherg,  145  Iowa  329. 
This  complaint  is  directed  to  the  witness  Bird.  He  was  a 
manager  in  the  plant  from  which  the  property  in  qtjestion 
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was  stolen.  He  says  it  is  his  duty  to  buy  supplies  and  re- 
pair parts  for  the  machinery  in  the  phint,  and  that  he  keeps 
himself  posted  in  regard  to  the  prices.  He  shows  he  knows 
the  general  nature  of  the  things  stolen,  such  as  what  they 
were  used  for,  where  attached,  the  material  of  which  they 
were  made,  and  how  constructed,  how  much  wear  there  was 
on  them,  and  their  general  condition  at  the  time  of  taking, 
their  original  cost,  or  the  original  cost  of  things  like  them, 
their  cost,  new,  and  at  the  time  taken.  He  says  lie  knows 
the  price  of  the  repair  parts  of  this  machinery.  H«  has  a 
catalog  from  the  Chicago  Wrecking  House  people,  who 
quote  "all  secondhand  goods."  He  admits  he  never  bought 
or  sold  a  secondhand  filler;  that  he  has  no  knowledge  of 
any  can  filler  that  had  been  used  for  two  years  being  sold 
anywhere,  and  no  knowledge  of  the  value  of  the  stolen  prop- 
erty; and  he  testifies  he  is  familiar  with  the  general  ma^ 
ket  value  in  Waterloo  of  the  articles  in  question  at  the  time 
the  indictment  charges  they  were  received  by  the  defend- 
ant. It  is  also  true,  however,  that,  at  times,  he  seems  to 
base  himself  upon  what  the  propertj^  stolen  would  be  worth 
to  some  buyer  who  had  special  use  for  them,  or  to  himself, 
and  says  he  does  not  know  what  others  would  give.  True, 
also,  he  testifies  there  is  no  market  for  this  stuff  in  Water- 
loo, and  that  the  Artificial  Ice  Company  would  be  the  ex- 
clusive market,  because  it  is  the  only  ice  plant  in  Water- 
loo. 

On  this  foundation,  he  was  allowed,  over  apt  objections, 
to  testify  concerning  the  reasonable  market  value  of  some 
of  the  articles  alleged  to  have  been  stolen,  giving  their  value 
as  of  the  time  defendant  is  charged  with  receiving  them. 
The  question  is  whether  the  reception  of  this  testimony  con 
stitutes  error. 

Engster  v.  State,  11  Neb.  539   (10  N.  W.  453),  lays 
down  the  general  proposition  that,  before  a  witness  is  com- 
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petent  to  testify  as  to  the  value  of  property,  he  must  show 
by  his  testimony  that  he  has  knowledge  of  the  value  of  such 
property.  In  that  case,  one  witness,  being  asked  whether 
he  was  a  judge  of  clothing,  answered,  "Yes,  of  m}'  own/' 
and  testified,  too,  that  he  "guesses  he  was  a  judge  of  the 
price  of  clothing.''  Another  testified  he  had  worked  in  a 
general  merchandise  store,  and  thinks  he  is  acquainted  with 
the  value  of  clothing;  and  he  was  then  permitted  to  testify 
as  to  value,  though  it  nowhere  appears  he  had  purchased  or 
sold  clothing,  or  knew  anything  of  its  value.  It  was  held 
that  no  competency  was  shown.  But  we  think  the  rule  is 
not  thus  strict  in  this  jurisdiction.  In  Jeffries  v.  Snyder, 
110  Iowa  359,  we  held  that  one  owning  or  using  household 
goods  is  comjietent  to  testify  as  to  their  value,  without 
showing  special  qualifications  enabling  him  to  express  an 
opinion.  In  Colhy  v,  Kimhull,  99  Iowa  321,  it  is  held  that, 
in  the  absence  of  specific  objection  to  the  competency  of  the 
witness,  he  may  give  his  opinion  as  to  the  value  of  a  piano, 
although  he  has  not  been  expressly  examined  with  respect 
to  his  knowledge  of  value,  if  he  has  so  testified  as  to  show 
that  he  knows  something  of  pianos.  In  State  v.  Finch,  70 
Iowa  316,  we  go  so  far  as  to  hold  that  where,  in  a  prosecu- 
tion for  the  larceny  of  a  sealskin  overcoat,  a  witness  tes- 
tifies he  had  never  seen  such  a  coat  bought  or  sold,  and  did 
not  show  he  had  any  knowledge  of  the  value  of  such  an  ar- 
ticle, except  such  as  any  man  of  ordinary  intelligence  might 
be  presumed  to  have,  his  testimony  as  to  the  value  of  the  coat 
was  admissible.  In  State  v.  Hathaway,  100  Iowa  225,  it  is 
held  that,  where  the  article  stolen  consists  of  a  trunk  con- 
taining the  family  wearing  apparel,  the  wife  of  prosecutor, 
after  testifying  that  she  knew  the  value  of  the  articles,  is 
competent  to  testify  as  to  such  value,  though  she  may  not 
have  known  the  value  in  a  secondhand  store,  or  at  public 
auction.  The  holding  of  McMah<yn  v.  City  of  Dnhiiqttr,  107 
Iowa  62,  is  that,  on  a  negligent  burning  of  household  goods 
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and  wearing  apparel  used  by  a  family,  the  actual  value, 
based  on  their  cost,  condition,  and  age,  and  not  their  market 
value,  is  the  measure  of  damages.  In  Latham  v.  Shipley, 
86  Iowa  543,  there  was  no  evidence  that  a  machine  used  by 
printers,  and  possessing  the  same  defects  as  the  one  in  in- 
quiry, was  so  common  as  to  be  considered  in  fixing  prices, 
and  no  testimony  that  such  had  a  fixed  market  value  in  Chi- 
cago; but  it  was  held  that  one  who  was  shown  to  have  a 
practical  knowledge  of  such  machines,  from  his  avocation 
as  a  printer,  and  to  know  something  of  their  value  from' 
price  lists,  was  competent  to  testify  as  to  the  value  of  the 
machine  in  question.  And  while  the  general  market  value 
of  stolen  property  governs,  in  determining  its  value  in  case 
of  larceny,  when  this  property  has  no  general  market  value, 
the  original  cost  may  be  shown,  in  connection  with  its  con- 
dition at  the  time  of  the  larceny,  to  prove  its  value  when 
stolen.    State  v.  Lewis,  144  Iowa  483. 

We  incline  to  think  that  the  objections  to  the  testi- 
mony of  Bird  are  not  well  taken.  • 

II.  After  the  jury  was  empaneled,  and  before  the  open- 
ing statements  were  made,  the  attorney  for  the  defendants 
made  the  following  admission  of  record : 

"Comes   now    the   defendant   in   open 
.{.  CBiMiiriL  court  in  the  presence  of  the  court  and  jury* 

law:  ayoldlns  ?  *'  *     - 

ottler"oiPeSi«i-     ^^^  States  that  whatever  act  he  did  with 

which  he  is  charged,  he  did  it  designedly; 
that  it  was  not  accidental  or  unintentional  or  throng  in- 
advertence; and  that  whatever  he  did,  he  did  knowingly.'' 
Over  apt  objection,  testimony  was  admitted  tending  to 
show  that  the  defendant  had  bought  stolen  property  through 
a  transaction  not  connected  with  the  one  being  prosecuted 
for,  and  occurring  prior  to  the  act  upon  which  the  indict- 
ment is  based.  One  defense  of  its  admission  made  by  the 
State  is  that  evidence  of  the  purchase  of  other  stolen  brass 
is  admissible  to  show  the  intent,  and  the  absence  of  mis- 
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take  or  accideut;  and  the  many  cases 'cited  for  this  prop- 
osition fully  sustain  the  statement.  But  the  question  re- 
mains whether^  since  this  is  the  oniy  purpose  for  which 
such  evidence  is  properly  receivable,  it  may  be  adduced, 
over  objection,  when  there  is  an  admission  of  record  that 
there  was  no  accident  or  mistake,  and  that  whatever  was 
done  was  done  intentionally  and  knowingly.  On  this  ques- 
tion, the  State  relies  upon  State  v.  Stansherry,  182  Iowa 
908,  and  some  other  decisions,  including  one  in  Kansas, 
which  are  fully  considered  in  the  Stans'berry  case.  There 
is  nothing  in  that  case  that  permits  evidence  which  is  mani- 
festly needless,  and  is  calculated  to  arouse  prejudice.  The 
i^easoning  upon  which  the  case  is  bottomed  is  that  the  bloody 
clothing  of  one  assaulted,  where  it  is  charged  there  was  an 
intent  to  murder,  may  be  received  in  evidence,  though  the 
defendant  concedes  on  the  trial  '^at  whatever  described 
by  Dr.  Printz  by  the  way  of  cuts  resulting  in  loss  of  blood 
were  made  by  this  defendant,  and  made  by  him  in  the  ex- 
ercise of  right  of  self-defense;"  and  its  reasoning  is  that, 
since  this  concession  does  not  admit  an  intent  to  murder, 
and,  at  most,  amounts  to  no  more  than  saying  that  the 
wounds  were  no  worse  than  one  witness  for  the  State  de- 
scribes, such  admission  could  not  foreclose  the  right  of  the 
State  to  show,  by  the  condition  of  the  clothing,  that  the  in- 
jury was  more  aggravated  than  the  testimony  of  the  doc- 
tor disclosed,  and  was  of  such  character  as  to  indicate  an 
intent  to  murder.  It  is  manifest  that  this  case  cannot  role, 
if  it  once  be  conceded  that,  in  whatsoever  the  defendant 
here  did,  he  acted,  not  by  accident  or  mistake,  but  inten- 
tionally and  knowingly;  that  it  cannot  rule  where  testi- 
mony is  forced  into  the  record' which  has  no  right  to  be 
there,  except  to  show  that  the  defendant  did  aot  intention- 
ally, after  he  has  solemnly  admitted  of  record  that  this  is  so. 
We  do  not  see  that  Mclntire  v.  State,  10  Ind.  26,  adds  much 
to  the  position  of  appellant.    It  holds  that  it  is  error  to  i>er- 
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mit  testimouy  tendiug  to  kIiow  that  the  person  of  whom  de- 
fendant had  received  the  property  had  stolen  other  proper 
ty  of  the  same  kind  from  another  person  at  a  different  time. 
On  the  other  hand,  State  v.  Dexter,  115  Iowa  678,  cited  by 
the  State,  certainly  throws  no  light  on  the  point  in  debate; 
for  all  it  rules  is  that,  on  the  charge  of  having  obtained 
goods  by  false  pretenses,  evidence  that  defendant  procured 
goods  from  others  on  the  same  representations  is  admifi- 
sible.    But  in  State  t?.  Yancey  119  Iowa  685,  it  is  held  that, 
on  a  prosecution  for  lewdness,  where  the  defendant  admits, 
in  open  court  and  before  the  jury,  that,  if  what  is  charged 
were,  in  fact,  done,  it  was  designedly  done,  it  is  error  to 
admit  evidence  of  other  similar  acts  done  in  the  presence  of 
other  parties,  for  the  purpose  of  showing  intent    The  ap- 
pellee intimates  that  the  case  is  questionable  authority. 
But  it  has  been  approved  in  Sorensan  v.  United  States,  168 
Fed.  785,  at  794.    Its  rule  is  distinctly  affirmed  in  State  r. 
Weaver,  182  Iowa  921.    It  is  approved  in  State  t\  Grofford. 
121  Iowa  395,  at  405,  and  dealt  with  approvingly  in  State 
V.  Berger,  121  Iowa  581,  at  586,  State  v.  Clark,  160  Iowa 
138,  at  146,  State  r.  Neuhauer,  145  Iowa  337,  at  345,  State 
V.  0'Co7inell,  144  Iowa  559,  at  562,  and  State  v,  Lewis,  139 
Iowa  405,  at  40a 

It  was  error  to  receive  this  testimony. 

III.  It  is  asserted  there  is  no  competent  evidence  that 
the  property  stolen  and  alleged  to  be  that  of  the  Artificial 
Ice  and  Fuel  Company  of  Waterloo  was  the  property  of  that 
corporation. 

Another  point  made  is  one  that  is  not  met  by  the  State, 
because  it  misapprehends  it.     It  is  that,  while  an  indict- 
ment for  larceny  is  not  defective  because  it  specifies  a  num- 
ber of  ^rrtlcles  as  stolen,  and  alleges  the 
4.  Larceny  :  ib-       value  in  a  lump  sum  only,  if  the  proof  fails 
Tiukace? '  ^°     to  show  that  some  of  tiie  items  specified 

were  stolen,  then  there  is  a  case  wherein  it 
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cannot  be  known  how  much  of  the  lump  value  named  in  the 
indictment  should  be  allotted  to  the  part  »toJen,  and  hence 
there  is  no  allegation  of  value  of  each  or  all  the  items  found 
to  have  been  stolen.  The  point  is  clearly  developed  in  25 
Cyc.  86 ;  Ware  r.  State,  2  Tex.  App.  547 ;  Meyer  v.  State, 
4  Tex.  App.  121 ;  Doyle  v.  State,  4  Tex,  App.  253 ;  Thomp- 
3ton  17.  State,  43  Tex.  268;  State  v.  Brew,  4  Wash.  95  (29 
Pac.  762 ) .  See,  also,  State  v.  Buck,  46  Me.  531 ;  State  v. 
Hood.  51  Me.  363 ;  State  v.  Qlaze,  177  Iowa  457.  Upon  nei- 
ther point  are  we  all  agreed.  Therefore,  in  analogy  to  State 
V.  Ashury,  172  Iowa  606,  at  616,  we  express  no  opinion  up- 
on either  point. 

IV.  A  point  presented  in  the  motion  to  direct  ver- 
dict for  the  defendant  is  raised  on  the  appeal,  and  is  that  a 
peremptory  acquittal  should  bave  been  directed,  because  the 

articles  alleged  to  have  been  stolen  and  re- 
5.  labcbnt  :  ar-      ceived  Were  a  part  of  the  realty,  and,  there- 

ticles  sevored 

from  reaitj.       fore,  not  the  subject  of  larceny.     Related, 

is  another  ground  of  the  motion  to  direct, 
that  there  was  no  evidence  of  non-consent,  because  Bird  was 
in  no  position  to  testify  as  to  whether  or  not  the  owners  or 
managers  or  persons  in  control  gave  their  consent  to  the 
taking.  As  to  these,  we  have  to  say  that,  while  it  may  be 
assumed,  for  the  sake  of  argument,  that  the  jury  might  have 
found  that  parts  of  machinery  torn  loose  were  so  attach- 
ed to  the  realty  as  that  its  detachment  constituted  a  mere 
trespass,  it  may  not  be  held  that  this  is  so  as  matter  of 
law.  Further,  it  does  not  follow  that,  because  the  original 
taking  constituted  a  mere  injury  to  realty,  that  what  was 
detached  from  the  realty  might  not  thereafter  become  the 
subject  of  larceny,  and  be  stolen.  After  this  property  was 
detached,  it  was  taken  from  the  plant  and  secreted,  at  least 
for  some  substantial  period  of  time.  If,  thereafter,  it  was 
secretly  taken  possession  of,  without  the  consent  of  the 
owners,  and  with  intent  to  steal,  this  might  be  larceny,  ev^i 
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though  the  property  stolen  was,  at  one  timey  and  by  the 
thief,  detached  from  realty.  As  to  the  failure  to  show  non- 
consent,  the  fact  that  Bird  might  not  competently  say  that 
no  consent  was  given  by  the  owner,  does  not,  of  itself,  con- 
stitute a  failure  to  prove  want  of  consent.  His  testimony 
is  not  all  there  is  to  establish  non-consent.  Those  who  stole 
the  property  themselves  testified  that  no  consent  was  given 
by  auyona 

V.  Under  the  rule  that  the  "brief  points"  limit  the  re- 
view, one  attack  upon  Instruction  6  is  found  in  the  asser- 
tion of  Brief  Points  6  and  7,  to  the  effect  that  the  court  erred 

in  making  reference  "to  articles  as  having 

6.  cbxhinal  law  :    been  stolen  or  received  by  the  defendant 
proof.  which  were  not  mentioned  in  the  indict- 
ment."   So  as  to  Instructions  4,  7,  and  8. 

The  objection  is  bottomed  on  the  fact  that  the  instructioui« 
deal  with  a  "force-feed  lubricator,"  while  the  indictment 
specifies  a  "self-feeding  lubricator."  We  think  the  excep- 
tion is  a  strained  one. 

The  same  point  is  made,  in  a  different  form,  by  the 
statement  that  it  is  not  proper  to  admit  evidence  of  the 
value  of  the  articles  no?  alleged  in  the  indictment  to  have 
been  stolen.  This  refers  to  permitting  Bird  to  say  that  the 
"self-feeding  lubricator"  was  worth  f25.  The  point  is  not 
well  taken.  The  indictment  does  allege  that  just  such  a 
lubricator  was  stolen.  Possibly  the  contention  rests  also 
on  the  fact  that  the  witness  spoke  of  the  lubricator  stolen 
as  "a  force-feed  lubricator."  To  repeat,  the  point  is  ? 
strained  one. 

VII.  It  is  clear,  by  the  testimony  of  the  witness  B^rd, 
that  only  three  globe  valves  were  taken  in  toto,  and  that 
from  some  of  the  Jenkins  globes,  nothing  but  the  "bonnet" 

was  taken;    and  the  court  struck  out  all 

7.  Appeal  and        evidence  relating  to  the  globe  valves  not 

BRROR  *    ftbflCllCC 

Of  brtef  point,     taken  in  whole,  and  from  which  the  bonnots 

only  were  taken,  on  the  ground  that  these 
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articles  do  not  conform  to  the  allegations  in  the  indictment. 
The  appellant  excepted  to  this  ruling,  but  seems  now  to 
think  it  of  some  advantage.  It  is  not  quite  clear  to  us,  but 
is  probably  the  basis  of  the  point  that  the  indictment  al- 
leges the  taking  of  "about  twelve  Jenkins  globe  valves,"  and  • 
that  there  is  a  fatal  variance,  because  there  was  no  evi- 
dence that  the  valves  taken  were  Jenkins  valves.  We  find 
no  brief  point  raising  that  proposition, — ^none  that  presents 
the  complaint  that  the  proof  of  what  was  taken  varies  from 
the  allegations  of  the  indictment. 

VIII.  It  is  seriously  open  to  question  whether  charg- 
ing what  the  jury  was  authorized  to  do  if  certain  items  and 
"other  articles  described  in  the  indictment'*  were  found 

to  have  been  stolen,  did  not  submit  whether 

8.  receitino  some  articles  described  in  the  indictment 

proof  of  value,    had  been  stolen  which,  though  described  in 

the  indictment,  were  not  shown  to  have  been 
stolen.  Should  the  evidence  be  the  same  on  retrial,  such  in- 
.struction  should  not  be  given. 

IX.  True,  on  the  charge  of  receiving  stolen  property, 
the  value  of  the  property  must  be  measured  as  of  the.  time 
when  it  was  received,  and  not  the  time  when  it  was  stolen. 
But  if  it  competently  appear  what  the  value  was  when 
stolen,  and  further,  there  is  evidence  from  which  the  jury 
may  find  that  the  condition  of  the  stolen  property  remained 
nnchanged,  or  substantially  so,  at  the  time  when  it  was  re- 
ceived, then  testimony  as  to  value  at  the  time  of  the  theft  is 
Dot  improper.  We  are  of  opinion  there  was  evidence  from 
which  the  jury  could  find  there  was  no  change  in  value  be- 
tween these  two  points  of  time,  and  that,  hence,  evidence 
received  as  to  the  value  at  the  time  the  property  was  stolen, 
should  not  have  been  excluded  because  the  ultimate  ques- 
tion is  value  at  the  time  of  receiving.  We  do  not  think  the 
complaint  well  taken  that  Objection  7  confuses  the  time  of 
the  theft  with  the  time  of  receiving. 
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X.    One  complaint  is  that,  by  Instruction  12,  the  jury 
is  told  how  to  test  the  credibility  of  the  testimony  of  the 
defendant  as  a  witness,  and  that  nothing  is  said  about  test- 
ing); the  credibility  of  other  witnesses  by  the 
0.  Criminal  law:  same  standard,  or  anv  other.     In  the  first 

•  affirmatiye 

e^*^*  ^^         place,   we  find  no  brief  point  raising  the 

question.  In  the  next,  in  the  setting  out  of 
the  instruction,  the  abstract  does  not  clain^  that  all  of  them 
are  set  out.  The  instructions  are  set  out  in  chronological 
order,  from  1  to  0,  both  inclusive,  and  following  next  to 
that  is  an  instruction  numbered  12 — ^from  which  the  infer- 
ence is  fair  that  a  Number  10  and  Number  11  were  given. 
For  all  we  can  see,  those  instructions  may  have  cured  the 
alleged  error. 

XT.  Instruction  5  charges  that  defendant  is  pre- 
sumed to  be  innocent  of  the  crime  charged,  until  proved 
guilty  beyond  a  reasonable  doubt;    that  this  presumption 

jirevails  at  all  stages  of  the  trial,  and  un- 
10.  Cbiminal  til  every  element  necessary  to  constitute  the 

LAW :  duty  ol  *  -^ 

Jury  to  con-  crime  of  buying  and  receiving  stolen  prop- 
erty has  been  established  by  the  State,  be- 
yond a  reasonable  doubt;  that,  however,  it  is  not  neces- 
sary the  State  should  establish  everv  essential  fact  in  the 
case  beyond  a  reasonable  doubt,  and  if,  upon  a  considera- 
tion of  the  whole  case  and  all  of  the  evidence  adduced 
therein,  the  jury  has  no  reasonable  doubt  of  the  guilt  of  the 
defendant,  he  should  be  found  guilty,  as  charged  in  the  in- 
dictment :  aliter,  if  otherwise.  The  objection  made  is  that 
the  word  ^'should"  ought  not  to  have  been  used :  that  its 
meaning  is  a  command  by  the  court  to  find  the  defendant 
guilty;  that  the  word  "may"  should  have  been  use<l  instead, 
thus  leaving  it  a  matter  of  discretion  with  the  jury  whether, 
under  this  statement  of  facts,  they  should  or  should  not  find 
the  defendant  guilty.  True,  in  State  v.  Richardson-,  17P 
Iowa  770,  we  held  that,  even  if  a  jury  might  have  found  that 
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defendant  was  guilty  of  assault  with  intent  to  inflict  a  gi-eat 
bodily  injury,  because  of  his  wanton  negligence,  an  instruc- 
tion that,  if  defendant  was  guilty  of  such  n^ligence,  he 
must  be  found  guilty,  was  to  be  condemned.  It  will  be  no- 
ticed that,  in  the  Richardson  case,  it  did  not  necessarily 
follow,  from  the  jury's  finding  such  negligence,  that  there 
was  the  specific  intent  required  to  make  out  the  crime  charg- 
ed. Consequently,  the  instruction  invaded,  and  was  held  to 
invade,  the  province  of  the  jury.  But  the  question  here  is 
whether  it  is  improper  to  tell  a  jury  that,  if  it  finds  eveiy 
fact  establishing  guilt  to  be  established  beyond  reasonable 
doubt,  it  should  convict.  Applied  to  such  a  finding,  the  di- 
rection that  thereupon  the  defendant  should  be  found  guil- 
ty, does  not  interfere  with  the  proper  functions  of  the  jury, 
and  stops  at  directing  it  as  to  what  the  law  exi)ects  of  it 
when  it  finds  guilt  is  established  bej^ond  all  reasonable 
doubt 

XII.  Another  proposition  urged  is,  almost  literally, 
that  the  court  erred  in  overruling  defendant's  motion  for 
new  trial,  and  that  a  new  trial  should  have  been  granted, 

"under  the  record  in  the  evidence  in  this 

^^'  LAw*-'^ndefl-      <^ase."     These  are  too  general  to  entitle  to 
nite^EMign."      review. 

XIII.  There  is  an  assignment  that  the 
instructions  were  erroneous  as  a  whole,  because  they  are 
long  and  involved,  and  so  complicated  as  that  it  is  impos- 
sible for  any  intelligent  juryman  to  understand  what  the 
court  was  trying  to  say  to  the  jury,  and  the  charge  tended 
to  confuse,  rather  than  to  give  light  upon  any  of  the  ques- 
tions involved.  It  may  well  be  doubted  whether  this  is 
specific  enough  to  entitle  to  review.  But  be  that  as  it  may, 
all  that  is  practicable  to  say,  within  the  reasonable  length 
of  an  opinion,  is  that  the  charge,  as  a  whole,  is  not  open  to 
this  objection. 

XIV.    In  Fftate  v.  Peirce,  178  Iowa  417,  at  422,  et 
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seq,,  we  pointed  out  how  conflicting  the  decisions  were,  up- 
on when  it  was  proper  to  give  the  jury  an  additional  in- 
struction, after  there  was  failure  for  a  long  time  to  reach 
a  verdict,  and  how  difficult  it  was  to  determine  from  the 
decisions  when  the  form  of  such  an  instruction  was  proper. 
We  tried,  in  the  Peirce  case,  to  indicate  what,  if  any,  gene^ 
al  rule  might  be  deduced  from  the  decisions  as  a  whole,  and 
proceeded  to  say  that  "the  rule  as  above  stated  shows  on 
its  face  how  difficult  it  is  to  apply  it  with  safety  to  the 
rights  of  the  parties.  That  it  is  the  one  which  our  holdings 
compel,  does  not  obviate  its  dangers.  Therefore,  though  its 
wording  is  technic^ly  correct,  and  has  often  been  approved, 
it  will  be  better  not  to  give  it,  unless  it  be  in  an  extreme 
case.''  We  shall  not  lengthen  this  opinion  by  setting  out 
the  instruction  complained  of,  nor  even  an  analysis  of  it 
We  thus  refrain  because  there  must  be  a  reversal  on  otber 
grounds,  and  no  occasion  may  arise,  on  a  retrial,  to  give 
such  additional  instruction. 

For  the  errors  pointed  ont  in  Paragraph  2  of  the  opin- 
ion, there  must  be  a  reversal. — Reversed  and  remanded. 

PRB8iX)N,  C.  J.,  Ladd  and  Evans,  J  J.,  concur. 


Fred  Woodard  et  al..  Appellants,  v.  Earl  Woodard  et  al, 

Appellees. 

BBMAIMBEBS:  Beqaests  UnpUed  ftom  Mere  Direction  to  Pay.  The 
1  principle  sometimes  applied,  that  a  remainder  is  contingenU 
when  the  bequest  is  in  trust,  and  is  simply  implied  from  a  naked 
direction  in  the  will  to  pay  to  the  legatee,  at  a  named  future 
time,  a  certain  amount  of  money,  does  not  apply  when  the  testa- 
tor ha8»  in  a  separate  and  comprehensive  interpreting  clame. 
employed  words  of  direct  gift  to  such  remainderman:  and  e»- 
pecially  is  this  true  (a)  when  it  is  doubtful  whether  testator 
intended  the  remainder  to  be  vested  or  contingent,  and  (b)  when 
the  bequest  ifi  to  a  direct  descendant. 
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BBMAINDEB8:    Withholding  Use  and  Possession.    A  remainder  is 

2  not  contingent  simply  because  the  use,  enjoyment,  and  posses- 
sion of  the  piroperty  are  withheld  from  the  remainderman  for 
a  period  longer  than  the  lives  of  persons  then  In  being,  and  21 
years  thereafter.     (See  Sec.  2901,  Code,  1897.) 

BEMAINDBBS:     Uncertain  Bemalndermen.    A  bequest  for  life,  and 

3  in  equal  shares,  to  testator's  four  named  grandchildren  (three 
of  whom,  at  the  time  of  the  execution  of  the  will,  had  children 
living),  with  remainder  of  each  share  to  the  children  of  the  life 
holder  of  such  share,  living  at  the  time  of  the  death  of  such  life 
holder,  does  not  create  a  contingent  remainder  because  of  the 
fact  that  testator  could  not  know,  when  the  will  was  executed, 
what  great-grandchildren  xcmild  he  living  when  the  time  for 
the  payment  of  the  remainder  arrived. 

WILLS:     Opening   Vested  Estates  to   Let  In   After-Bom   Children. 

4  A  remainder  which  is  devised  or  bequeathed,  by  appropriate 
words  of  present  gift,  to  those  of  a  class  (1.  e.,  to  the  children 
of  a  life  tenant)  who  are  living  at  the  time  of  the  death  of  the 
life  tenant,  is  not  rendered  contingent  by  the  possibility  that 
children  of  such  class  may  be  bom  after  the  death  of  the  tes- 
tator and  prior  to  the  death  of  the  life  tenant.  The  birth  of 
such  a  child  simply  causes  the  then  vested  remainder  to  open, 
and  receive  the  new-born,  and  then  to  reclose. 

PEBPETUITIES:     Withholding  Estate  during   Bfinority.     A   devise 

5  of  a  life  estate  to  testator's  four  named  grandchildren,  with  re- 
mainder, by  appropriate  words  of  present  gift,  to  testator's 
great-grandchildren  by  such  life  tenants,  is  not  rendered  viola- 
tive of  the  statute  against  perpetuities  by  a  further  provision 
that  remaindermen  who  are  minors  at  the  time  of  the  death  of 
the  life  tenant  may  not  receive  their  share  until  they  reach  their 
majority. 

Appeal  from  Fremont  District  Court. — O.  D.  Whbblbr, 

Judge. 

NOVBMBBR  22,  1918. 

This  appeal  involves  a  constrnotion  of  the  will  of  Ellen 
P.  Monroe,  with  a  view  to  determining  whether  it  violates 
our  statute  against  perpetuities,  or  is  void  for  other  rea- 
sons urged.  The  trial  court  held  the  will  to  be  valid.  We 
find  no  argument  for  appellee. — Affirmed, 
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TinJey,  Mitchell  d  Thornell,  for  appellants. 

P.  H.  Hoop,  Guardian  ad  Litem,  for  all  minor  appellees. 

Salinger,  J. — T.  In  the  preliminary  statement  fonBd 
in  the  argument  for  appellants,  there  is  language  which 
might  be  construed  to  claim  that  both  the  will  at  bar  and 
the  codicil  thereto  are  violative  of  our  statute  rule  against 
perpetuities,  and  that  both  are  void  for  this  and  still  other 
reasons.  Considering  the  argument  for  the  appellants  as 
a  whole,  we  incline  to  the  view  that  the  codicil,  rather  than 
the  original  will,  is  attacked.  We  are,  at  all  events,  of  the 
opinion  that  none  of  the  objections  urged  nullify  the  origi 
nal  will.    That  will  provides: 

(a)  That  the  executor  invest  to  best  advantage  and  pay 
one  fourth  of  the  net  income  to  four  named  grandchildren 
during  their  respective  lives. 

(b)  At  the  death  of  each  or  either  of  said  grandchil- 
dren, the  executor  shall  pay  to  the  child  or  children  of  such 
deceased  gi*andchild  one  fourth  of  the  then  estate,  "absolute 
ly  and  without  qualification." 

(c)  If  such  deceased  grandchild  die  without  issue,  then 
the  portion  that  would  have  gone  to  his  issue,  had  he  left 
any  surviving,  shall  remain  in  control  of  the  executor,  and 
of  its  net  income  he  shall  pay  one  third  to  each  then  sur- 
viving grandchild,  during  life. 

(d)  At  the  death  of  either  of  the  then  said  surviving 
^andchildren,  one  third  of  the  share  created  because  an- 
other grandchild  died  without  issue,  shall  go  to  the  issne 
of  the  grandchild  who  died  leaving  issue,  "absolutely  and 
without  qualification." 

We  may  assume,  for  present  purposes,  tliat  everything 
found  in  the  brief  is  intended  to  present  an  attack  upon  the 
will,  and  so  assume  that,  if  the  will  stopped  at  the  point 
thus  far  stated,  that  such  attacks  are  well  made.  But  the 
intent  of  the  testator,  as  it  may  be  ascertained  from  the 
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whole  of  the  instrument,  is  the  will:  and  in  addition  to 
what  has  been  set  out,  the  will  has  a  clause  which,  in  terms, 
declares  it  to  be  the  intention  that  each  of  said  four  grand- 
children have  one  fourth  the  net  income  for  life;  that,  at 
the  death  of  each  grandchild,  one  fourth  of  the  then  estate 
go  absolutely  to  the  issue  of  such  grandchild,  and,  if  any 
grandchild  die  without  issue,  the  "portion"  of  that  grand- 
child shall  go  as  is  provided  concerning  the  one  fourth 
share, — i.  e.,  income  for  life  to  the  grandchildren,  and  at 
their  death,  or  that  of  either  of  them,  the  principal  to  any 
issue  left  by  such  deceased  grandchild  or  grandchildren. 
Once  more  assuming  that  all  in  the  brief  is  an  attack,  and  we 
find  the  following  arguments  against  the  validity  of  the 
will: 

1-a 
When  the  gift  is  in  trust,  and  is,  as  to  the  donee,  found 
only  in  a  direction  to  the  trustee  when  to  pay  over  or  trans- 
fer, the  gift  does  not  vest  until  transfer  or  payment  is  made. 
To  this  we  have  to  say  that,  said  interpretative  clause 
in  the  will  befng  held  to  he  the  will,  this  is  a  case  wherein 
the  gift  is  made,  not  alone  in  the  direction  to  pay,  but  else- 
where, and  in  the  substantive  part  of  the 
1.  Remainders:      ^^''1^-    Where  that  is  SO,  the  great  weight  of 

pHed^from*        authority  is  that  no  perpetuity  is  created. 

mere^^diroctioD     ^^  ^^^  ^.^  Tmw^,  164  N.  Y.  71  (58  N.  E.  47)  : 

fjcakr  V.  Rohmson,  2  Mer.  363;  Rmith  on 
Kxecutors,  Par.  314;  Batsford  r.  Kehhelh  3  Ves.  363;  Moore 
v:  f^mith,  9  Watts  (Pa.)  M^rHotce  v.  Hod^e,  152  111.  252 
(38  N.  E.  1083)  ;  Tti  re  Bartholonietv,  1  M.  &  Gord.  354 ; 
OJsen  V.  Toungerman,  136  Towa  404;  Page  on  Wills  (1901), 
Sec.  669,  page  784;  Shafer  v,  Tereso,  133  Iowa  342.  The 
most  that  results  is  a  vesting  subject  to  defeasance  if  the 
beiieftciarv  die  before  the  time  at  which  the  executor  is  di- 
rected to  pay  over  or  transfer.  Shackley  v.  Horner^  87  Neb. 
140  (127  N.  W.  145).    On  fair  analysis,  McCUihi  r.  CapjHT. 
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98  Iowa  145,  Wilhelm  v.  Colder,  102  Iowa  342,  Thorndike 
V,  Loring,  81  Mass.  391,  Stevens  v.  Stevens,  (Ky.)  54  B.  W. 
835,  Kountz'8  Estate,  213  Pa.  390  (62  Atl.  1103),  and 
Beatty's  Admr,  v,  Montgomery's  Exr.,  21  N.  J.  Eq.  324. 
hold  nothing  counter  to  this. 

We  have  to  add  what  controls  on  this  point  and  others: 
to  wit,  that  if,  on  construing,  a  doubt  arises  as  to  whether 
a  contingent  or  a  vested  remainder  is  intended,  it  is  an  ele- 
mentary rule  that  the  doubt  shall  be  resolved  in  favor  of 
vesting.  See  Boss  v.  Ayrltart,  138  Iowa  117;  Sfiajer  r. 
Tereso,  133  Iowa  342;  Taylor  v.  Taylor,  118  Iowa  407; 
Archer  v.  Jacobs,  125  Iowa  467,  at  476;  WilHamson  v. 
Field,  2  Sanf.  Gh.  (N.  Y.)  533,  at  552;  Gray  v.  WhiUmore. 
192  Mass.  367  (78  N.  E.  422),— which  we  select  from  a  multi- 
tude. An  amplification  or  application  of  the  rule  is  that 
where  all  the  limitations  are  to  the  direct  descendants  of 
the  testator,  it  is  a  circumstance  which  warrants  the  infer- 
ence that  vested,  rather  than  contingent,  remainders  were 
intended  to  be  created.  Oibhem  v.  Gibhens,  140  Mass.  102 
(3  N.  B.  1 ) ;  Stanwood  v,  Stanwood,  179  Mass.  223  (60  N. 
B.  584) ;  Bancroft  v.  Fitch,  164  Mass.  401  (41  N.  E.  661) ; 
Gray  v.  Whittemore,  192  Mass.  367  (78  N.  E.  422) ;  SUfer 

t\  Tereso,  133  Iowa  342.    In  the  light  of  said 

^*  ^thhcSdSfg  '      interpretative  clause,  and  of  this  rule  of  con- 

2?88ion^  ^^       struction,  the  most  that  can  be  said,  up  to 

this  point  in  the  discussion,  is  that  not  more 
than  use,  enjoyment,  and  possession  is  postponed.  And 
such  postponement  does  not  -dday  the  vesting  of  the  title. 
and  hence  is  not  within  the  prohibition  of  the  statute.  That 
this  is  so  is  held  in  cases  too  numerous  to  be  cited,  and  we 
select  PhilUps  v.  Harrow,  93  Iowa  92,  97,  citing  Section 
381,  Perry  on  Trusts  (5th  Ed.) ;  Archer  t?.  Jacobs,  125  Iowa 
467;  and  Kountsf's  Estate,  218  Pa.  390  (62  Atl.  1103). 
True,  under  this  will,  it  might  be  more  years  after  the  death 
of  testatrix  than  are  specified  in  the  statute  before  her  great 
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grandchildren  would  come  into  possession,  nse,  and  enjoy- 
ment. That  would  manifestly  be  so  if  the  ancestor  had 
leased  the  property  for  999  years.  Yet  such  a  lease  is  no 
restraint  upon  alienation,  and,  therefore,  does  noi  ofiFend 
the  statute.  Btaroher  Bros.  v.  Duty,  61  W.  Va.  371  (56  S. 
P:.  527) ;  First  Nat.  Bank  v.  Sioux  City  Term.  R.  &  W.  Qo., 
69  Fed.  441;  Sioux  City  Term.  R.  d  W.  Co.  v.  Trust  Co., 
82  Fed.  124;  In  re  Hublell  Trust,  135  Iowa  637,  at  644; 
Todhunter  <f-  WUliamsoh  v.  D.  M.,  1.  d  M.  R.  Co.,  58  Iowa 
205.  It  follows  that,  unless  something  not  yet  discussed 
avoids  it,  the  great-grandchildren  took  title  on  the  day  the 
testator  died,  and,  of  course,  no  perpetuity  was  created. 
And  see  Meek  v.  Briggs,  87  Iowa  610,  614;  Sherlock  v. 
Thompson,  167  Iowa  1;  Jorda^n  v.  Woodin,  93  Iowa  463; 
WilUamson  v.  Field,  2  Sanf.  Ch.  (N.  T.)  533.  at  552;  Stout 
V.  Stout,  44  N.  J.  Eq.  479  (15  Atl.  843) ;  Archer  v.  Jacobs, 
125  Iowa  407,  at  479;  Brown  v.  Imorence,  57  Mass.  890,  at 
397. 

lb 
The  next  claim  is  that,  when  the  will  was  executed,  it 
could  not  be  known  what  great-grandchildren  would  be  in 
being  wfien  the  time  for  payment  or  transfer  arrived,  and, 

therefore,  the  remainder  is  contingent. 
3.  rbmaindbbr  :  Assume  that  the  time  when  a  will  is 

niatadermen!"       made  is  uot  affected  by  the  time  at  which 

codicils  are  executed.  Still,  when  the  origi- 
nal will  was  executed,  the  following  named  great-grandchil- 
dren of  testatrix  were  in  being,  and  capable  of  taking: 
Earl  Woodard,  Paul  McMahill,  Lisle  Allely.  This  disposes 
of  this  point  against  appellant.  These  being  then  in  esse. 
and  having  present  capacity  to  take,  then,  though  it  can- 
not be  known  that  any  great-grandchild  would  be  living 
when  the  life  estate  in  the  grandchildren  lapsed,  the  re- 
mainder is  vested.  Tiflfany  on  Modem  Law  of  Real  Prop 
erty,  Par.  120-b;  Fair  v.  Angus,  (Oal.)  60  Pae.  442; 
Williams  on  Real  Property,  267 ;  Doe  v,  Considine,  73  U.  8. 
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458;  Qreen  i\  Harvey,  1  Hare  428;  Shafer  r.  Tereso,  133 
Iowa  342;  Archer  v,  Jacobs,  125  Iowa  467.  See,  also, 
Beuttys  Admr,  t-.  Montgomery's  Exr.,  21  N.  J.  Eq.  324; 
Robinson  v.  Palmer,  00  Me.  246  (38  Atl.  103) ;  Jackson  v. 
Jackson,  127  Ind.  346  (26  N.  E.  897)  ;  Kinkead  v.  Ryan,U 
X.  J.  Kq.  454  (53  Atl.  1053)  ;  Kountz's  Estate,  213  Pa.  390 
(62  Atl.  1103);  Fearne  on  Contingent  Remainders,  215, 
and  Sec.  180;  Taylor  i\  Taylor,  118  Iowa  407;  Gfray  t:. 
Whittemore,  192  Mass.  367  (78  N.  E.  422). 

II.  We  have  thus  far  assumed  the  existence  of  sev- 
eral objections  to  the  will.  As  we  understand  It,  tiie  onlj 
attack  real]}'  pressed  is  this:    Appellants  urge  what  ^e 

hold  is  an  elementary  rule:   to  wit,  that  it 

4.  WILL.S :  open-      ^^oes  not  suffice  that  it  might  turn  out  the 

tates^^o^ieAn    Vesting  of  title  has  not  been  deferred  too 

Children.  loug,  but  that,  to  sustain  the  will  it  must 

be  made  to  aj)pear  aflfirmativelj'  that  in  no 
possible  contingency  can  vesting  l>e  delayed  beyond  statute 
time;  whereupon,  they  contend  that  no  such  affimiative 
showing  is  made,  because  one  child  has  been  bom  to  a  grand 
child  since  testatrix  died ;  that  testatrix  has  now  been  dead 
more  than  six  years;  and  that  it  is  possible  other  grand- 
children will  be  born,  15  or  16  years  from  now.  The  exis- 
tence  of  that  possibility  must  be  conceded.  But  the  mak- 
ing such  concession  does  not  settle  what  its  effect  is.  Un- 
der the  law,  the  possibility  of  after-born  heirs,  of  the  class 
to  whom  bex^uest  is  made,  does  not  make  who  are  remain- 
dermen uncertain,  or  the  remainder  contingent,  and,  there- 
fore, the  will  void  for  uncertainty,  nor  make  a  will  that  does 
not  exclude  the  possibility  that  vesting  is  deferred  beyond 
statute  time.  The  only  effect  that  the  possibility  of  after- 
born  heirs  has  upon  the  devise  to  their  class  is  that  such 
birth  in  part  divests  the  estate  vested  in  others  of  the  class 
and  in  being  when  the  will  was  made,  to  the  extent  of  let- 
ting in  the  after-born  as  an  equal  sharer  with  these  others. 
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It  is  held,  in  Fair  v.  Angus,  (Cal.)  60  Pac.  442,  that,  where 
an  estate  is  granted  to  one  for  life,  and  to  such  of  his  chil- 
dren as  shall  be  living  after  his  death,  a  present  right  to 
the  futnre  possession  vests  at  once  in  such  children  as  are 
living,  subject  to  open  and  let  in  after-bom  children,  and 
to   be   divested   as   to   those  who   shall   die  with   issue. 
And  see  Croxatt  v.  Shererd,  5  Wall.  (U.  S.)  288;   McAr- 
thur  V.   Scott,   113   U.    S.   340    (5   Sup.   Ct.    Rep.   652); 
Oilman  v.  Beddington,  24  N.  Y.  9;  Brown  v.  Lawrence,  3 
CusIl  (Mass.)  390,  397;   Blajnchao'd  t\  Blanchard,  1  Allen 
(Mass.)   223;    Lewis  on  Perpetuities,  455;    Blackhum  v. 
Blackhum,  109  Tenn.  674  (73  S.  W.  109) ;  HubUrd  v.  Ooin, 
137  Fed.  822;  2  Washburn  on  Real  Property  (5th  Ed.)  599; 
White  V.  WUUamson,  2  Grant's  Gas.  (Pa.)  249;  Fosdick  r. 
Fosdick,  6  Allen  (Mass.)  41;  Hall  v.  Hall,  123  Mass.  120; 
Appeal  of  Coggim,  124  Pa,  10  (16  Atl.  579),  which  so  holds 
where  children  were  bom  to  the  grandchildren  of  the  tes- 
tator after  the  death  of  the  testator.    Bandell  on  Perpetui* 
ties,  48.    We  said,  in  Westcott  v.  Binford,  104  Iowa  645,  at 
654,  that  the  fact  that  it  cannot  definitely  be  known  who 
are  the  heirs  or  devisees  of  an  ancestor  until  this  ancestor 
dies,  will  not  create  in  any  devisee  a  larger  estate  than  the 
testator  intended  him  to  have;   and  we  held,  in  Archer  v. 
Jacobs,  125  Iowa  467,  that,  where  a  testator  bequeathed  one 
fourth  of  his  entire  estate  to  his  daughter  for  life,  the  same, 
upon  her  death,  to  go  share  and  share  alike  to  her  children, 
that,  on  the  death  of  the  testator,  such  children  then  in  be- 
ing took  a  vested  remainder,  unaffected  by  the  possibility 
of  after-bom  persons  entitled  to  share  therein. 

That  the  possibility  of  after-bom  children  does  not  af- 
fect the  validity  of  the  will  is  settled  in  this  jurisdiction, 
and  in  line  with  the  very  great  weight  of  authority.  An 
extended  investigation  has  found  nothing  to  the  contrary, 
except  Stout  v.  Stout,  44  N.  J.  Eq.  479  (15  Atl.  843),  unless 
as  much  may  be  claimed  for  Lockridge  v.  Mace,  109  Mo.  162 

Vol.  184  rA.--76 
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(18  S.  W.  1145) ;  Broton  v.  ColumMa  Fin.  d  Trust  Co.,  123 
Ky.  775  (97  S.  W.  421) ;  Ball  v.  Hall,  123  Mass.  120;  Hub- 
bird  V.  Ooin,  137  Fed.  822,  at  831 ;  and  Latorence  v.  Smith, 
163  111.  149  (45  N.  E.  259).  We  think  that  none  but  the 
Stout  case  are,  on  careful  analysis,  against  the  rule  here- 
in announced.  Be  that  as  it  may,  as  said,  the  rule  now 
declared  is  settled  here,  and  in  harmony  with  the  very  great 
weight  of  authority. 

III.  Does  the  codicil  make  the  bequest  to  the  great- 
grandchildren void  ?  It  provides  that,  if  said  grandchildren, 
or  either  of  them,  leave  issue  which,  at  the  time  of  the 

death  of  the  ancestor,  has  not  attained  ma- 

^'  wiShoidS"** "     J^^t^')  then  the  portion  of  the  estate  which, 

mtoority."  Under  the  will,  is  to  go  to  such  surviving 

minor  child  or  children,  shall  be  retained  by 
the  executor  until  such  child  attain  majority ;  and  that,  at 
majority,  the  executor  shall  pay  over  to  said  minor  his 
share,  plus  accumulations  from  investment  during  minority, 
after  deducting  payments  made  for  maintenance  and  educa- 
tion of  the  minor. 

What  we  have  said  as  to  the  will  applies  to  the  codicil. 
But  the  latter  raises  one  question  that  does  not  arise  as  to 
the  will.  It  will  be  noticed  that,  under  the  codicil,  a  situa- 
tion may  arise  under  which  the  executor  is  required  to  re- 
tain the  share  of  some  great-grandchild  or  great-grandchil- 
dren until  it  or  they  reach  majority,  and  it  is  manifestly  im- 
plied that  he  is  directed  not  to  pay  over  such  share  until 
then.  Now,  that  here  is  a  contingency  resting  upon  the 
death  of  a  grandchild  or  grandchildren  does  not,  of  itself, 
negative  the  vesting,  at  the  death  of  testatrix,  in  great-grand- 
children of  the  share  dependent  upon  the  death  of  the  grand- 
child or  grandchildren.  Beatty'a  Admr.  v.  Montgomery's 
Exr.,  21  N.  J.  Eq.  324 ;  ArcJier  v.  Jacobs,  125  Iowa  467,  at 
479.  So  the  only  remaining  question  is  whether  the  di- 
rection to  retain  said  share  "until*'  its  ovmer  becomes  of 
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age  makes  the. bequest  to  that  owner  so  contingent  and  nn- 
certain  as  that  it  creates,  or  may  prove  to  create,  a  per- 
petuity. We  have  to  say,  first,  that,  if  this  were  true  of 
such  share,  it  would  affect  nothing  but  that  share.  Ar- 
cher V.  Jacobs,  125  Iowa  467,  at  479;  Lau>rence  v.  Smith, 
163  111.  149  (45  N.  E.  259) ;  Dean  v.  Mumford,  102  Mich. 
510  (61  N.  W.  7).  Finally,  as  has  been  seen,  the  direction 
not  to  pay  over  or  transfer  until  the  donee  attain  majori- 
ty, does  not,  even  as  to  the  one  share,  affect  its  vesting  at 
the  death  of  the  testatrix,  unless  no  gift  is  made,  except  it 
be  by  the  provision  that  no  payment  or  transfer  shall  be 
made  until  majority  is  attained.  As  has  been  shown,  the 
time  for  distribution  is,  in  this  codicil,  not  of  the  substance 
of  the  gift,  but  a  limitation  upon  when  possession,  use,  and 
enjoyment  of  a  gift  made  shall  be  given.  See  also  Atchison 
V.  Frauds,  182  Iowa  37. 

It  follows  the  decree  below  must  be — Affirmed. 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


O.  E.  Larson  et  al..  Appellees,  v.  William  L.  Ainsworth, 

Appellant. 

MliW  TRIAL:    Proper  Title.    A  petition  for  a  new  trial  is  properly 

1  entitled  as  in  the  original  action. 

NEW  TRIAL:    Pleading  Due    Diligence.    A  statement  of  the  facts 

2  constituting  due  diligence  in  proceedings  for  a  new  trial  is  all- 
sufficient. 

DISMISSAL     AND     NONSUIT:    Reinstating     Dismissed     Action. 

3  Whether,  on  reinstating  a  cause  which  the  court  has  dismissed 
for  want  of  prosecution,  notice  should  the  given  to  the  adverse 
party,  prior  to  further  proceedings,  quaere, 

NEW  TRIAL:    Unavoidable  Casualty.    The  act  of  the  plaintiff  in 

4  taking  a  default  judgment  after  he  had  given  defendant  to  un- 
derstand that  the  action  would  he  dropped,  presents  ample  basis 
for  new  trial. 
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PliEADIKG':    Belated  Amendments.    An  amendment  to  a  petition 
5    for  new  trial  (no  prejudice  appearing)  may  be  made  as  late  as 
the  trial  day. 

Appeal  from  Webster  District  Court. — E.  M.  McCall, 

Judge. 

NOVBMBBR  23,  1918. 

Petition  to  set  aside  judgment  and  order  a  new  trial 
was  sustained.    Plaintiffs  appeal. — Affirmed, 

Orover  M.  Neese  and  Mitchell  &  Files,  for  appellants. 

Frank  Maker,  for  appellees. 

Ladd,  J.— On  August  22,  1914,  plaintiffs  filed  their  pe- 
tition praying  judgment  for  f  154.65  for  gravel  alleged  to 
have  been  purchased  of  them  by  defendant.  Pour  days 
thereafter,  the  original  notice,  signed  by  "Healy,  Bumquiirt 
and  Thomas,  attorneys  at  law,"  was  served  on  him.  Noth- 
ing further  was  done  until  this  entry  was  made  of  record: 

"Be  it  remembered  that,  on  this  14th  day  of  February, 
the  same  being  the  26th  day  of  the  regular  January,  1916, 
term  of  this  court,  this  cause  is  dropped  from  the  calen- 
dar, can  be  reinstated  on  motion." 

On  March  1st  following,  plaintiffs  filed  a  motion  for 
an  order  reinstating  the  cause  upon  the  calendar  for  trial  at 
the  March,  1916,  term  of  court,  on  the  grounds:  (1)  That 
this  cause  has  been  continued,  and  not  noticed  for  trial 
heretofore,  on  account  of  the  misapprehensions  of  the  for- 
mer attorneys  for  the  plaintiffs ;  that  said  petition  was  filed 
by  the  firm  of  Healy,  Bumquist  &  Thomas,  and  since 
the  filing  of  the  petition,  aforesaid  firm  has  been  dissolved, 
and  the  case  overlooked;  (2)  that  the  above  case  for  ac- 
tion is  now  ready  for  trial.  No  notice  of  the  filing  of  thu« 
motion  was  served  on  defendant,  and  on  the  20th  day  of  the 
same  month,  the  court  reinstated  the  case  on  the  calendar, 
and  entered  judgment,  as  prayed.  Thereafter,  on  Septem- 
ber 21,  1916,  defendant  filed  a  petition  reciting  the  proceed- 
ings, and  praying  that  a  levy  of  an  execution  on  the  defend- 
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ant's  property  be  enjoined,  and  that  the  judgment  be  set 
aside,  and  new  trial  granted.  Amendment  to  this  petition 
was  filed  on  the  same  day,  and  a  writ  of  injunction  was  is- 
sued accordingly.  A  motion  to  dissolve  the  writ  was  filed, 
but  does  not  appear  to  have  been  ruled  on.  Four  days  later, 
defendant  filed  another  petition,  to  vacate  the  judgment  and 
order  new  trial;  and  on  January  10,  1917,  plaintiffs  filed 
what  they  denominated,  '^Resistance  of  defendant  to  peti- 
tion to  vacate  judgment  and  for  new  trial."  Though  de- 
nominated a  resistance,  it  was  in  the  nature  of  an  answer. 
On  the  same  day,  plaintiffs  also  filed  an  answer.  On  Feb- 
ruary 15th  following,  defendant  filed  a  second  amendment 
to  his  petition,  and,  on  the  same  day,  an  amended  and  sub' 
stituted  petition  in  equity,  which  sought  the  same  relief, 
in  addition  to  a  prayer  for  a  writ  ol[  injunction.  On  the 
same  day,  defendant  filed  an  answer  to  plaintiffs'  original 
petition,  and  on  March  21st  following,  another  amendment 
to  the  petition  to  vacate  judgment  and  for  new  trial,  and  on 
the  same  day,  an  amendment  to  the  amended  and  substi- 
tuted petition.    Plaintiffs  answered  that,  also. 

I.  Though  there  is  some  diversity  in  the  way  the  pe- 
titions and  amended  and  substituted  petition  are  entitled, 
and  one  or  two  of  them  are  noted  as  in  equity,  no  objection 

is  raised  on  that  ground;  for  the  parties 
^'  propel  mii:       stipulated  that  all  should  be  heard  together. 

The  practice  approved  by  the  authorities  is 
to  entitle  the  petition  as  in  the  original  action,  and,  if  de- 
sired, procure  restraining  orders,  under  Section  4098  of  the 
Code.  See  Johnson,  Lane  d  Co,  v,  NashrWright  Co.,  121 
Iowa  173 ;  Hintrager  v.  Sumhargo,  54  Iowa  604.  But  mere- 
ly formal  matters  are  not  to  be  regarded  as  controlling. 
Wallace  v.  Wallace,  141  Iowa  306. 

Though  the  different  petitions  were  to  be  taken  as  de- 
nied, without  any  pleading,  the  judgment  plaintiffs  filed  an- 
swers, and  therein  traversed  the  allegation  contained  in 
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each  petition.     In  none  of  these  petitions 

2.  New  trial:        did  the  judgment  defendant  allege  the  ex- 
Si?&enS.  "^       ercise  of  due  diligence, — that  is,  in  these 

words, — but  therein  recited  the  facts,  or 
precisely  what  was  done,  with  the  evident  purpose  of  indi- 
cating that  he  had  acted  promptly  in  availing  himself  of  the 
privilege  accorded  by  statute,  of  applying  for  a  new  trial. 
Had  the  pleadings  merely  allied  the  exercise  of  due  dili- 
gence, this  yeould  have  been  in  the  nature  of  pleading  a  con- 
clusion ;  and,  without  saying  whether  this  would  have  been 
sufficient,  we  are  of  opinion  that  a  recital  of  the  facts  claimed 
to  constitute  diligence  w^as  a  sufficient  compliance  with 
the  rule  exacting  that  the  exercise  of  diligence  must  be 
pleaded  in  the  petition  for  new  trial  and  proven,  and  that 
there  was  no  error  in  holding  that  such  facts  constituted 
due  diligence.    See  Scott  v.  Hawk,  105  Iowa  467. 

II.  From  the  several  petitions  may  be  extracted  the 
grounds  relied  on  for  new  trial:  (1)  Irregularity  in  tak- 
ing the  judgment;    and  (2)  unavoidable  misfortune.     The 

irregularity  alleged  is  that,  though  the  de- 

3.  Dismissal  and   fendant,   in   reliance   on   the  assurance  of 

NONSDiT :  ro-  ' 

mfss^cS^fctiin.     plaJ"tiffs'   counsel   that  nothing  would   be 

done,  and  defendant  need  give  the  matter 
no  further  attention,  had  done  nothing,  and  the  cause  had 
been  dropped  from  the  calendar  by  order  of  court,  said  cause 
was  reinstated  on  motion  of  plaintiff,  and  judgment  entered 
without  notice  to  defendant.  In  these  circumstances,  it 
would  seem  that  notice  should  have  been  served  on  defend- 
ant before  proceeding  with  the  cause ;  but,  as  the  point  mnst 
have  been  made  by  motion,  and  does  not  appear  to  be  relied 
on  by  appellees,  it  is  not  passed  on. 

III.  The  trial  of  the  issues  raised  by  petition  for  new 
trial  is  by  ordinary  proceedings.  Markley  v.  Owen,  102 
Iowa  492;    Scott  t?.  Hawk,  supra.    And  if  the  evidence  is 
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sufficient  to  sustain  the  finding  of  the  trial 

4.  New  trial  :     -  court,  such  finding  will  not  be  interfered 

caBoaitj?  *        with.     Kelly  t?.   Cummens,  143  Iowa  148. 

Indeed,  whether  a  new  trial  shall  be  grant- 
( d  is  peculiarly  within  the  discretion  of  the  trial  court ;  and 
in  the  absence  of  showing  of  abuse,  its  order  will  not  be 
interfered  with,  especially  when  a  new  trial  has  been  grant- 
ed. Bank  of  Stratton  v.  Diivon,  112  Iowa  621;  Farmers 
Exch.  Bank  v.  Trester,  145  Iowa  665 ;  Tschohl  v.  Machinery 
Mut,  Ins.  Assn.,  126  Iowa  211.  Tested  by  fhese  rules,  we 
find  the  evidence  sufficient  to  sustain  a  finding  of  unavoid- 
able misfortune  and  the  exercise  of  reasonable  diligence. 

Shortly  after  the  original  notice  was  served,  in  August, 
1914,  defendant  called  at  the  office  of  Healy,  Burnquist  & 
Thomas,  attorneys  for  plaintiffs,  inquired  for  Burnquist, 
and,  as  he  was  absent,  was  directed  to  another  member  of 
the  firm,  Eobert  Healy,  to  whom  he  exhibited  the  notice, 
and  inquired  what  to  do  about  it.  Defendant  testified  that 
he  asked  Healy : 

"If  it  was  my  place  to  come  to  the  county  attorney 
about  it, — if  it  was  a  county  affair.  He  said,  *Yes.'  I  said, 
*What  about  this?'  "He  said,  'There  will  be  nothing  to  it. 
Go  home  and  leave  it  alone,  and  I  will  attend  to  it.'  •  ♦  • 
I  told  him  where  the  gravel  went,  and  I  told  him  I  didn't 
see  why  I  should  have  to  pay  for  that,  and  he  said,  'There 
is  nothing  to  it ;  go  home  and  leave  it  alone.' " 

The  witness  seems  to  have  forgotten  about  the  matter, 
until  he  received  a  letter  from  Grover  Neese,  an  attorney  at 
law,  in  August,  1916,  saying  that  there  had  been  a  judgment 
rendered  against  him.  Thereupon,  he  took  the  letter  to 
Bobert  Healy's  office,  and  asked  him  who  this  man  Neese 
was,  and  was  told  that  he  was  a  young  man  in  his  firm's  of- 
fice; and  upon  his  inquiring  of  Healy,  "What  about  this?" 
the  latter  replied:  "There  is  nothing  to  this, — I  will  at- 
tend to  that.  •  ♦  ♦  There  will  not  be  any  levying  against 
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you.  Go  on  home."  Thereupon,  Healy  told  Neese  not  to 
hurry, — to  hold  tlie  execution  up  awhile.  The  judgment 
defendant  was  somewhat  confused  in  his  testimony  with 
reference  to  whether  he  relied  upon  Healy  as  speaking  in 
behalf  of  the  county  attorney,  op  upon  him  as  representing 
the  judgment  plaintiffs,  but  finally  swore  that  he  rdied  on 
him  in  both  capacities;  and  the  court  might  so  have  found. 

The  gravel  for  which  compensation  was  sought  of  de- 
fendant was  used  by  him  as  road  superintendent,  in  grad- 
ing a  highway ;  and  plaintiffs  had,  at  defendant's  instance, 
filed  claim  for  payment  thereof  with  the  county  auditor 
against  the  county.  The  situation  was  such  that^  even 
though  the  postponement  was  rather  a  stretch  of  the  at- 
torney's authority,  the  defendant  was  justified  in  relying  on 
his  action  in  so  doing ;  at  least,  up  to  the  time  of  the  re- 
jection of  the  claim  by  the  board  of  supervisors. 

The  execution  was  not  levied;  and,  sometime  in  An- 
gnst,  1916,  another  was  issued;  and,  as  the  sheriff  threat- 
ened to  levy  on  defendant's  car,  he  filed  a  petition  for  new 
trial,  on  September  21,  1916,  shortly  aided  by  an  order  re- 
straining the  levy  of  the  execution. 

From  this  mere  recital  of  the  facts,  it  is  manifest  that 
defendant,  acting  as  an  ordinarily  prudent  person,  was 
lulled  into  security  by  the  assurances  of  counsel  for  plain- 
tiffs, the  more  readily  because  of  the  pendency  of  the  claim 
against  the  county ;  and  we  entertain  no  doubt  in  conclud- 
ing that  he  was  prevented  from  defending,  through  unavoid- 
able misfortune.  Through  the  employment  of  another  at- 
tomey^  in  addition  to  the  firm  which  was  bringing  suit,  the 
promise  of  the  latter  was  lost  sight  of,  and  judgment  en- 
tered in  violation  thereof. 

The  facts  constituting  the  defense  were  not  specifically 
alleged  until  March  21,  1917,  the  day  of  the  trial.  That 
such  amendment  was  permissible  appears  from  Section  4095 
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of  the  Code;   and  it  was  timely  when  prior 

5.  plbadino:  be-     ^^  the  trial,  in  the  absence  of  any  showing 

mentg/"^''^"      of  prejudice.     Since  we  discover  no  error, 

the  order  of  the  court  granting  a  new  trial 
Affirmed. 

Preston,  C.  J.,  Evans  and  Salinghb,  JJ.,  concur. 


Nellie  B.  Bellamy  et  al.,  Administratrices,  Appellees,  v. 
Nellie  B.  Bellamy  et  al.,  Appellees;  8.  A.  Corey, 

Intervener,  Appellant. 

WILLS:  Contradictory  Devises.  The  rule  that,  of  two  absolute  de- 
vises in  the  same  will,  of  the  same  property,  to  different  per- 
sons, the  first  must  stand  and  the  last  fall,  can  have  no  appli- 
cation when  it  is  manifest  that  the  language  of  the  two  appar- 
ently contradictory  devises  constitutes,  in  view  of  the  entire  will, 
but  one  devise  to  both  parties  jointly.  So  held  as  to  an  absolute 
devise,  in  equal  shares,  to  testator's  eight  children,  with  this 
clause,  to  wit:  ^'except  the  share  of  Ethel  Jones  shall  go  to  her 
and  her  children  in  'being  at  the  time  of  my  death  in  common** 

Appeal  from  Monroe  District  Court, — Seneca  Cornell, 

Judge. 

December  14,  1918. 

Action  to  construe  a  will.  Opinion  states  the  facts. 
Decree  in  the  court  below  is  against  the  construction  placed 
on  the  will  by  the  intervenor.  Intervenor  appeals. — Af- 
firmed. 

J.  C.  Mdbry,  for  appellant. 

2V.  E.  Kendall,  for  appellees. 

Gaynor,  J. — This  action  is  brought  by  the  administra- 
tors of  the  estate  of  Harvey  W.  Almack,  for  leave  to  seU 
certain  real  estate  for  the  purpose  of  paying  debts,  and  for 
a  division  of  what  remains  of  the  proceeds,  according  to  the 
terms  of  the  will  of  the  said  Harvey  W.  Almack.     8.  A. 
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Corey  intervened,  claiming  to  be  a  creditor  of  one  of  the 
devisees  in  the  will,  to  wit,  Ethel  Jones,  and  allied  that 
the  said  Ethel  Jones,  under  the  terms  of  the  will,  is  en- 
titled to  an  undivided  one  eighth  of  an  undivided  two  thirds 
of  the  real  estate.  After  the  intervention  was  ffled,  it  was 
stipulated  that  the  rights  of  the  parties  depend  upon  a 
proper  construction  of  the  will. 

It  is  contended  by  the  intervenor,  S.  A.  Corey,  that  the 
said  Ethel  Jones,  as  legatee  under  the  will,  took  an  ab- 
solute bequest  of  an  undivided  one  eighth  of  an  undivided 
two  thirds  of  the  real  estate  of  which  the  testator  died 
seized;  that,  by  the  terms  of  the  will,  she  took  the  same 
share  as  the  other  children  of  the  deceased,  mentioned  in 
Paragraph  3  of  the  will.  On  the  other  hand,  it  is  contended 
by  Ethel  Jones  and  her  children  that  she  and  her  children 
took  jointly  an  undivided  one  eighth  of  an  undivided  two 
thirds  of  the  real  estate ;  that  the  said  Ethel  Jones,  by  vir- 
tue of  said  bequest,  took  an  equal  share  with  each  of  her 
children  in  an  undivided  one  eighth  of  the  undivided  two 
thirds.  So  it  is  apparent  that,  if  intervenor  succeeds,  one 
eighth  of  two  thirds  of  the  real  estate  passed  to  Ethel  Jones, 
and  is  subject  to  his  judgment..  If  the  contention  of  Ethel 
Jones  and  her  children  prevails,  then  the  intervenor  is  en- 
titled to  claim  only  one  fourth  of  one  eighth  of  two  thirds 
of  the  real  estate  devised;  for  it  is  conceded  that  Ethel 
Jones  had  three  children  living  at  the  time  of  the  death  of 
the  testator,  and  these  children  are  still  living. 

It  is  conceded  that  the  widow  mentioned  in  the  will 
elected  to  take  her  distributive  share,  in  lieu  of  the  estate 
bequeathed  to  her  in  the  will. 

The  first  paragraph  of  the  yill  provides  for  the  pay- 
ment of  his  debts.  The  second  gives  to  his  wife  a  life  es- 
tate in  all  his  property.  The  third,  the  one  in  controversy, 
is  as  follows : 

"I  will  and  devise  all  that  portion  of  my  estate  remain- 
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ing  at  the  death  of  my  said  wife  to  my  beloved  children,  viz. : 
Nellie  B.  Bellamy,  Gertrude  Grimes,  Lora  Rochelle,  Ethel 
Jones,  Harvey  Willis  Almack,  Edna  G.  Almack,  Roll  Al- 
mack  and  Ida  Barger,  share  ^d  share  alike,  except  the 
share  of  Ethel  Jones  shall  go  to  her  and  her  children  in  be- 
ing at  the  time  of  my  death  in  common." 

It  is  the  claim  of  the  intervenor  that,  under  the  first 
part  of  the  bequest  in  this  third  paragraph  of  the  will,  Ethel 
Jones  took  the  same  share  as  the  other  children,  to  wit,  an 
undivided  one  eighth  of  the  two  thirds  remaining  after  the 
widow's  distributive  share  was  carved  out;  that  what  fol- 
iQwed  is  inconsistent  with  this  absolute  bequest,  and  is, 
therefore,  voia  for  repugnancy.  The  claim  of  Ethel  Jones 
and  her  children  is  that  the  will,  taken  as  a  whole,  shows 
that  it  was  the  intention  of  the  testator  to  vest  in  her  and 
her  children  living  at  the  time  of  his  death,  the  one  eighth 
mentioned  in  the  first  clause  in  common;  and  this  inten- 
tion must  prevail. 

The  testator  left  eight  children,  and,  at  the  time  of  his 
death,  was  the  owner  of  this  property.  He  had  a  right  to 
dispose  of  it  as  he  saw  fit;  and  it  follows  logically  that 
whatever  disposition  he  has  made  of  it  in  this  will  is  bind- 
ing upon  his  heirs  and  upon  this  court. 

We  start  with  the  proposition  that  the  intention  of  the 
testator  is  the  controlling  consideration,  and  this  intention 
must  be  gathered  from  the  will  itself.  The  will  itself  is  the 
only  evidence  before  us  of  what  he  intended  and  what  his 
purpose  was  in  making  a  testamentary^  disposition  of  his 
property. 

The  intervenor  invokes  the  rule  that,  when  a  testator 
makes  a  definite  disposition  of  certain  of  his  property  to 
A,  then,  later  in  the  same  will,  makes  a  definite  disposition 
of  the  same  property  to  B,  the  first  disposition  must  pre- 
vail; that  the  second  is  repugnant  to  the  first.  It  is  ap- 
parent that,  with  such   contradictory  expressions  of  in- 
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tent,  it  would  be  impoesible  to  know  which  of  the  two  the 
testator  intended  should  take  the  property.  He  so  worded 
his  will  that  it  is  impossible  for  the  court  to  say,  from  tlie 
wording  of  the  will,  which  of  the  parties  he  intended  shoii  d 
be  the  recipient  of  his  bounty.  The  courts,  therefore,  have 
said — and  it  has  become  a  canon  of  construction — ^that  the 
court  will  look  to  the  first  provision  of  the  will,  as  express- 
ing his  intent :  not  for  the  purpose  of  defeating  his  intent, 
but  for  the  purpose  of  finding  it.  This  canon  of  constmc- 
tion  has  been  long  recognized  and  enforced  by  the  courtft, 
and  it  will  be  presumed  that  the  testator  knew  this  canon 
of  construction,  and  that,  in  making  the  first  bequest  to  A, 
it  was  his  intention  that  A  should  be  the  recipient  of  his 
bounty,  and  not  B;  because  he  is  presumed  to  know  that, 
in  the  application  of  this  rule  of  construction,  the  second  is 
repugnant  to  the  first,  and  the  first  must  prevail.  There- 
fore, when  confronted  with  such  a  condition,  the  court  says 
that  it  was  his  intention  to  make  A  the  beneficiary  of  his 
bounty,  and  not  B.  No  authority  need  be  cited  in  support 
of  this  rule. 

Again,  it  has  been  said  that,  where  the  will  gives  an 
absolute  title  to  A,  with  a  subsequent  direction  as  to  the 
disposition  of  whatever  remains  after  the  death  of  A,  such 
subsequent  direction  will  not  affect  the  passing  of  such  ab- 
solute title.  Those  holdings  are  simply  to  the  effect  that 
where  an  absolute  title  is  ^ven  by  the  will  to  A,  to  take 
effect  on  the  death  of  the  testator,  then,  upon  the  death  of 
the  testator,  the  will  vests  hijn  with  an  absolute  title,  and 
the  law  fixes  his  rights  under  the  title  given — ^the  right  of 
alienation,  the  right  of  descent,  the  right  of  disposition  by 
will,  the  right  that  any  owner  of  property  has  in  the  prop- 
erty owned.  Therefore,  any  attempt  in  any  subsequent  part 
of  the  will  to  destroy,  limit,  or  defeat  the  title  so  given  bj 
the  will,  is  said  to  be  inconsistent  with  the  disposition  so 
made,  and  does  not  affect  it.    This  is  the  rule  in  Channett  a 
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Aldmger,  121  Iowa  297;  Talbot  v.  Snodgrass,  124  Iowa 
681;  Alden  v.  Johnson,  63  Iowa  124;  In  re  Will  of  Barrett, 
111  Iowa  570 ;  Bills  v.  Bills,  80  Iowa  269 ;  Luckey  v.  Mo 
Cray,  125  Iowa  691 ;  Canaday  v.  Baysinger,  170  Iowa  414, 
at  page  419.    In  this  last  case,  it  was  said : 

^'We  might  add  that  the  intention  of  the  testator  must 
always  govern;  but,  where  the  testator  has  made  two  pro- 
visions in  his  will,  one  of  which  is  repugnant  to  the  other, 
both  cannot  stand,  and  the  presumption  is  that  the  first 
provision  expresses  the  will  of  the  testator,  and  the  second, 
being  repugnant  to  that,  must  fall.  So  the  court  looks  to 
the  first  provision  for  the  intent  of  the  testator,  and  rejects 
the  second  provision.  This  is  done  under  the  assumption 
that  the  testator  knew  the  rules  governing  the  construction 
of  wills,  and  knew  that,  under  the  canons  of  construction, 
the  first  provision  must  be  held  to  have  expressed  his  in- 
tent, and  that  the  second  provision  is  nugatory." 

This  canon  of  construction  is  adopted,  not  for  the  pur- 
pose of  defeating  the  intent  of  the  testator,  but,  by  and 
through  its  application,  the  intent  of  the  testator  is  found, 
as  a  matter  of  law.  The  intent  must  prevail,  whether  it  be 
gathered  with  or  without  repugnant  clauses.  The  intent 
must  be  gathered  from  the  will ;  but  where  there  are  repug- 
nant clauses,  this  canon  of  construction  is  used  for  the  pur- 
pose of  fixing  the  intent.  When  the  clear  wording  of  the 
will  invests  one  with  an  absolute  title  in  fee,  that  title,  up- 
on the  death  of  the  testator,  becomes  vested  in  the  devisee. 
It  must  be  assumed  that  the  intent  of  the  testator  was  that 
the  title  should  vest  in  the  one  to  whom  the  bequest  is  made, 
and  that  title  so  vested  carries  with  it  all  the  rights,  privi- 
leges, and  immunities  which  accompany  the  title.  Any  at- 
tempt in  the  will  later  to  regulate  or  control  that  which  is 
so  definitely  vested,  affects  that  title  devised, — either  de- 
stroys or  limits  it, — and  is,  therefore,  inconsistent  with  the 
devise.    Both  cannot  stand. 
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It  is  important,  therefore,  at  the  very  threshold  of  the 
inquiry,  to  determine  what  title  the  testator  intended  to 
devise  by  the  instrument,  and  to  whom.  This  intent  must 
be  sought  for  and  found  by  taking  the  instrument,  as  it  is 
said,  "by  the  four  comers,"  and  giving  to  all  parts  of  the  in- 
strument consideration.  If  the  will  itself  clearly  conveys 
to  the  mind  the  thought  that  it  was  not  the  intent  of  the 
testator  to  give  the  entire  estate  to  A,  but  to  A  and  B  in 
equal  parts,  the  intent  will  be  given  eiFect,  though  there  be 
words  in  the  first  of  the  instrument  that  suggest  the  intent 
to  give  the  entire  estate  to  A.  Upon  the  death  of  the  tes- 
tator, the  title  vests  as  directed  by  the  will.  When  a  definite 
title  invests  under  the  will,  any  subsequent  provision  ©f  the 
will  that  would  affect  the  title  so  vesting  has  been  held  in- 
operative, for  the  reason  that  the  title  given  carries  with  it 
all  that,  under  the  law,  belongs  to  the  title  bequeathed  or 
conveyed.    As  said  in  Law  v.  Douglass,  107  Iowa  606 : 

"There  are  some  things,  however,  which  even  a  testator 
may  not  do,  and  which  the  courts  are  powerless  to  aid  him 
in  doing,  however  clearly  his  intentions  may  be  expressed. 
He  cannot  create  a  fee  with  absolute  power  of  disposal 
and  at  the  same  time  clog  that  power  of  alienation  by  limi- 
tations over  to  another;  in  other  words,  he  cannot  include 
provisions  which  are  absolutely  inconsistent  in  terms  and 
meaning,  and  have  all  given  force  and  effect.'' 

When  the  law  gives  to  one  the  power  to  select  the  ob- 
jects of  his  bounty,  and  to  make  his  benefactions  effective 
to  those  who  are  the  chosen  objects  of  his  bounty,  the  law 
will  not  indulge  in  any  fine  distinctions  to  defeat  the  pur- 
pose and  intent  to  be  accomplished,  when  he  undertakes, 
through  the  instrumentality  of  a  will,  to  select  the  objects 
of  his  bounty,  and  bestows  his  benefactions.  We  therefore 
look  to  the  instrument,  to  see  who  the  objects  of  the  testa- 
tor's bounty  are,  as  selected  by  him.  We  look  to  the  will 
to  see  what  benefactions  he  bestowed  upon  the  objects  of 
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his  bounty,  and,  having  ascertained  that  from  the  will,  his 
purpose  and  intent  are  recognized  and  enforced. 

In  preparing  the  first  part  of  this  will,  the  testator  had 
in  mind  his  eight  children.  He  had  in  mind  to  divide  his 
property  among  his  eight  children  in  equal  parta  He  had 
also  in  mind  the  thought  that,  as  to  his  daughter  Ethel 
Jones,  the  eighth  part  created  by  the  division  in  her  favor 
should  pass  to  her  and  her  children  living  at  the  time  of  his 
death.  That  is  what  he  says.  Hds  intent  is  gathered  from 
what  he  says.-  We  need  make  no  application  of  the  canons 
hereinbefore  discussed,  because  the  intent  in  the  will  itself 
is  plain.  These  canons  of  construction  are  not  used  primari- 
ly for  the  purpose  of  determining  what  the  testator  intend- 
ed, but  only  when  that  purpose  cannot  be  determined  from 
the  will,  because  of  repugnant  clauses  or  repugnant  condi- 
tions which,  if  permitted  to  stand,  are  so  antagonistic  that 
one  destroys  the  other.  But  where  the  intent  of  the  testa- 
tor can  be  gathered  from  the  will,  if  all  can  be  harmonized 
so  that  the  intent  is  made  manifest  in  the  will,  that  intent 
must  be  given  force  and  effect  in  construing  the  will,  even 
though  that  intent  be  inartiflcially  expressed,  and  even 
though  there  be  a  seeming  contradiction. 

In  this  case,  the  first  thought,  after  providing  for  his 
wife,  is. to  provide  for  his  children.  They  were  eight  in 
number.  He  desired,  as  he  says  in  his  will,  that  the  estate 
remaining,  after  providing  for  his  wife,  should  be  divided 
equally  among  these  children,  except  that  the  part  or  share 
of  Ethel  Jones  "shall  go  to  her  and  her  children  in  being  at 
the  time  of  my  death  in  common."  His  intent  is  manifest, 
that  the  share  which,  in  the  division  of  the  property  among 
his  children,  would  go  to  Ethel,  should  go  to  Ethel  and  her 
children  in  common.  To  paraphrase  the  clause  of  the  will 
in  question,  for  the  purpose  of  ascertaining  the  true  intent 
of  the  testator,  we  would  read  it  as  follows : 

"I  will  and  devise  all  that  portion  of  my  estate  re- 
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maining  at  the  death  of  my  wife  to  my  beloved  childrai 
(naming  them).  My  intention,  however,  in  making  this  di- 
vision and  bequest  is  that  the  share  that  would  fall  to  Ethel 
under  such  division  should  go  to  her  and  her  children  in 
being  at  the  time  of  my  death,  in  common." 

Upon  the  death  of  the  testator,  the  share,  under  this 
will,  passed  to  Ethel  and  her  children  in  being  at  the  time 
of  the  death  of  the  testator,  in  common.  No  other  con- 
struction would  give  effect  to  the  wording  of  the  will,  and 
this  was  the  construction  placed  upon  it  by  the  district 
court.  We  are  satisfied  with  that  construction,  and  the 
cause  is — Affirmed. 

Preston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


J.  W.  Breen,  Appellee,  v.  Iowa  Central  Railway  Company, 

Appellant. 

OABBIEBS:    Failure  to  AUege  Intearstate  Chanu^ter  of  Injury.    In  an 

1  action  under  the  state  Jaw,  by  an  employee  for  personal  Injury, 
the  failure  of  the  defending  carrier  to  specifically  plead  that  the 
injury  occurred  in  the  course  of  Interstate  commerce,  and  that 
it  was,  therefore,  controlled  by  the  provision  of  the  Federal  Em- 
ployers' Liability  Act,  precludes  the  carrier  from  proving  such 
fact: 

(a)  By   the  cross-examination  of  plaintiff's   witnesses;  or 

(b)  By  the  direct  testimony  of  the  carrier's  own  witnesses. 

Salingeb,  J.,  dissents  as  to  clause  (a). 

WmmsSBS:      Crofls-Bxamlnation    on    Non-IttoaUe    fact    Cross- 

2  examination  is  properly  refused,  when  the  matter  sought  to  he 
elicited  bears  solely  on  an  issue  which  the  examiner  was  under 
legal  duty  to  specifically  raise,  and  had  failed  to  do  so. 

PRINCIFLE  A'PPLIED:  An  employee  brought  an  action 
against  a  carrier  for  personal  injury.  The  action  was  brought 
under  the  state  law.  It  was  the  legal  duty  of  the  carrier  to 
plead  the  interstate  character  of  the  injury,  if  it  desired  to  raise 
such  issue.  The  carrier  did  not  so  plead.  The  plaintifE  testified 
that  the  engine  on  which  he  was  injured  was,  at  the  time,  run* 
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nlng  l)etween  two  points  wholly  within  this  state.  On  cross- 
examination  of  plalntifP,  the  defending  carrier  sought  to  show 
that  the  two  points  mentioned  by  plaintiff  constituted  a  part 
only  of  a  continuous  run  from  a  point  In  Minnesota  to  a  point  in 
Missouri. 
Held,  properly  rejected. 

PI£ADINO:    Negligently  Delayed  Amendment.    An  amendment  is 

3    properly  refused  when  offered  for  the  first  time  near  the  close 

of  the  third  trial,  and  when  the  fact  alleged  and  its  materiality 

were  particularly  within  the  knowledge  of  the  pleader,  from  the 

inception  of  the  litigation. 

Salingek,  J.,  dissents  as  to  the  application  made. 

Appeal  from  Marshall  District  Court. — Clarbncb  Nichols, 

Judge. 

September  30,  1918. 

Rehearing  Denied  December  14,  1918. 

Action  for  damages  resulted  in  a  verdict  for  plaintiff 
and  judgment  thereon.  The  facts  are  stated  in  a  former 
opinion,  found  in  159  Iowa  537.  The  defendant  appeals. — 
Affirmed. 

C.  H.  E.  Boardman,  F.  M.  Miner,  and  W.  H.  Bremner, 
for  appellant. 

Wade,  Butcher  d  Davis,  P.  W.  Tourtellot,  and  C.  B. 
Van  Law,  for  appellee. 

Ladd,  J. — The  plaintiff's  assignor,  Myles  Kelleher,  was 
seriously  injured,  September  29,  1908,  while  acting  as  en- 
gineer, in  consequence  of  the  breaking  of  the  side  bar  of  a 

locomotive,  when  in  operation. 
1.  cabbiibb:  This  action  was  begun  August  10,  1910, 

iSge"  taterstate    and  the  first  trial  was  concluded  October  13, 
Injury.  1911,  by  the  entry  of  judgment  against  the 

defendant.  On  appeal,  this  judgment  .was 
reversed,  May  14,  1913.  Breen  v.  Iowa  Cent.  R.  Co.,  159 
Iowa  537. 

Vol.   184  IA.--76 
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The  cause  was  again  brought  on  for  trial,  September 
30,  1913,  and  as,  in  the  course  of  the  cross-examination  of 
Kelleher,  evidence  was  elicited  tending  to  show  that  the 
train  of  which  he  was  engineer  at  the  time  he  was  injured, 
was  engaged  in  interstate  commerce,  the  defendant,  after 
the  introduction  of  all  the  evidence,  moved  that  the  jury  be 
directed  to  return  a  verdict  for  defendant,  on  three  grounds: 
(1)  Variance  between  the  allegations  of  the  petition  and 
proof;  (2)  the  bar  of  the  statute  of  limitations;  and  (3) 
the  invalidity  of  the  assignment  of  the  cause  of  action. 
Thereupon,  plaintiff  moved  that  all  evidence  tending  to 
show  that  either  plaintiff  or  defendant  was  engaged  in  in- 
terstate commerce  at  the  time  of  the  injury  be  stricken. 
The  defendant  resisted  this  motion,  and  it  was  overruled,  as 
was  also  the  motion  that  the  jury  be  directed  to  return  a 
verdict  for  the  defendant. 

A  verdict  was  returned  for  plaintiff.  Thereupon,  de- 
fendant's counsel  filed  a  motion  in  arrest  of  judgment,  a 
motion  for  judgment  non  ohstoMe  veredicto^  and  a  motion 
for  new  trial.  Resistance  was  interposed,  and  the  court 
overruled  the  first  two  motions,  and  sustained  that  for  new 
trial. 

In  its  opinion,  the  court  pointed  out  that  the  petition 
stated  a  cause  of  action  solely  under  the  state  law;  that 
the  plaintiff's  proof  in  connection  with  defendant's  cross- 
examinations  developed  a  case  solely  under  the  Federal  law: 
and  therefore,  plaintiff  not  only  had  not  made  out  a  case, 
under  the  pleadings,  but  had  conclusively  shown  that  he  had 
none,  the  judge  observing : 

"The  question  of  the  variance  of  the  plaintiff's  evidence 
from  the  plaintiff's  pleadings  is  not  a  question  of  pleading. 
It  is  a  question  that  can  arise  for  the  first  time  after  the 
plaintiff  has  introduced  his  evidence.  If,  when  the  evidence 
is  in,  it  establishes,  not  the  cause  of  action  counted  upon 
in  the  petition,  but  a  different  cause  of  action,  the  defendant 
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can  then  raise  the  question  in  a  motion  to  direct  the  jury ; 
and  that  is  the  first  time  that  the  question  can  be  properly 
raised.  In  the  case  at  bar,  the  defendant  offered  no  testi- 
mony, and,  immediately  upon  the  testimony  being  concluded, 
raised  the  question  that  the  suit  was  one  brought  under  the 
laws  of  the  state,  whereas  the  undisputed  proof  established 
that  the  cause  of  action  was,  in  fact,  based,  and  should 
have  been  brought  under,  the  Federal  Employers'  Liabili- 
ty Act." 

The  third  trial  came  on  January  13,  1914,  in  the  course 
of  which  Myles  Kelleher  testified,  in  substance,  that  the 
train  had  been  hauled  by  his  engine  from  Albia  to  Mar- 
shalltown  (wholly  within  this  state),  and  other  matters. 
Counsel  for  defendant  undertook  to  develop,  on  cross-ex- 
amination, that  the  train  was  a  through  train,  from  St. 
Louis,  Missouri,  through  Iowa,  to  St.  Paul,  Minnesota;  but 
objections  as  not  cross-examination  were  sustained.  It  did 
not  appear,  when  all  the  evidence  of  plaintiff  had.been  ad- 
duced, that  Kelleher  was  engaged  in  interstate  commerce 
when  injured. 

The  conductor  on  the  train  was  called  by  defendant, 
and  this  question  propounded : 

"Tell  the  jury  where  that  train  was  coming  from  and 
where  it  was  going  to, — this  train  that  Myles  Kelleher,  as 
engineer,  was  operating  that  night." 

An  objection  "as  incompetent,  immaterial,  and  irrele- 
vant to  any  issue  in  this  case,  no  issue  upon  that  question 
presented  by  this  interrogatory,*'  was  sustained. 

Thereupon,  defendant  filed  an  amended  and  substitut- 
ed answer,  putting  in  issue  the  negligence  alleged,  the  va- 
lidity of  the  assignment  of  the  claim  to  plaintiff,  and  plead- 
ing assumption  of  risk,  as  theretofore,  but  for  the  first  time 
alleging  that  Kelleher,  at  the  time  of  the  injury,  wa«  en- 
gaged as  locomotive  engineer  in  pulling  a  passenger  train, . 
an  interstate  load ;  that  the  rights  and  liabilities  of  Kelle- 
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her  and  defendant  are  governed  by  the  Federal  Employers' 
Liability  Act;  and  that  claim  thereunder  was  barred  by 
Section  6  of  said  act  (36  Stat,  at  L.  291,  Ch.  143).  Plain- 
tiff moved  to  strike  the  portions  pleaded  for  the  first  time; 
and,  though  defendant  resisted,  the  motion  was  sustained. 
The  jury  again  returned  a  verdict,  on  which  judgment  was 
entered. 

This  appeal  presents  three  questions:  (1)  Whether  the 
court  erred  in  not  permitting  defendant  to  show,  on  cross- 
examination  of  plaintiff's  witnesses,  that  Kelleher,  when 
hurt,  was  engaged  in  interstate  commerce;  (2)  whether 
there  was  error  in  not  permitting  the  defendant  to  show,  by 
way  of  defense,  that  Kelleher  and  it  were  then  so  engaged; 
and  (3)  whether  the  court  erred  in  striking  the  portion  of 
the  amended  and  substituted  answer  alleging  that  defend- 
ant and  Kelleher  were  then  so  engaged,  and  pleading  the 
statute  of  limitations. 

I.    Kelleher,  as  well  as  the  fireman,  testified,  on  di- 
rect examination,  that  the  engine  was  operated,  on  the 
day  of  the  injury,  in  hauling  a  passenger  train  from  Mar- 
2  wiTNussaa-        shalltown  to  Albia,  and  that  the  accident 
5ISf*^«*?i?*"     occurred  on  the  return  trip,  about  one  and 

tion  on  non-  *' 

issuable  fact,  one-half  miles  before  reaching  Marshall- 
town.  On  cross-examination,  the  witness  was  asked  ques- 
tions calculated  to  elicit  information  as  to  whether  the 
trains  being  hauled  were  through  trains  from  St.  Paul, 
Minnesota,  to  St.  Louis,  Missouri,  and  whether  some  of  the 
cars  had  come  or  were  being  taken  across  state  lines.  Ob- 
jection as  not  proper  cross-examination  was  sustained.  It 
is  manifest  that  answers  to  these  inquiries  would  throw  no 
light  upon  the  happening  of  the  injury  nor  the  cause  there- 
of nor  the  responsibility  therefor,  and  would  not  be  per- 
tinent to  any  issue  in  the  cae^;  and  the  only  purpose  of  the 
inquiries  was  to  inject  a  new  issue,  not  pleaded  by  either 
parly.    That  trains  may  have  been  hauled  over  this  railroad 
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from  St.  Paul  to  St.  Louis^  or  that  the  train  in  question  may 
have  been  on  its  way  between  such  points,  tended^  in  no 
manner  to  throw  any  light  upon  the  particular  accident 
complained  of,  or  the  relationship  of  the  parties  to  each 
other,  and  did  not  cast  any  doubt  upon  the  undisputed  tes- 
timony that  it  was  being  hauled  from  Marshalltown  to 
Albia.  Cross-examination  may  well  be  limited  to  the  facts 
brought  out  in  the  examination  in  chief,  and  pertinent  to 
the  issues  involved,  when  not  resorted  to  for  impeaching 
purposes;  and  we  are  of  the  opinion  that  the  objections  in- 
terposed were  rightly  sustained.  The  situation  in  a  case 
like  this  is  peculiar;  for  there  are  two  possible  remedies  for 
the  same  injury,  depending  solely  on  the  relations  of  the 
parties  to  interstate  commerce.  Both  remedies  are  admin- 
istered by  the  same  court,  and  it  is  important  that  these 
remedies  shall  be  so  administered  that  one  may  not  be  made 
a  pitfall  for,  or  played  by  ingenious  counsel  against,  the 
other.  If,  in  an  action  under  the  state  law,  the  defendant 
does  not  raise  the  issue  that  the  parties  were  engaged  in 
interstate  commerce  at  the  time,  rulings  on  the  admissibili- 
ty of  evidence  are  to  be  made  as  though  that  issue  was  not 
involved.  If,  however,  facts  bringing  the  alleged  injury 
within  the  Federal  Employers'  Liability  Act  are  pleaded^ 
then,  of  course,  such  issue  is  to  be  taken  into  account  in 
limiting  the  range  of  cross-examination.  There  was  bo 
error. 

II.  Nor  might  defendant  show  afiSrmatively,  as  a  de- 
fense against  the  claim  for  damages  alleged  in  the  petition, 
in  the  absence  of  so  pleading,  that  the  engineer  and  the  com- 
pany were  engaged  in  interstate  commerce  at  the  time  of 
the  injury.  We  so  ruled  in  Bradbury  v.  Chicago,  jB,  /.  d  P. 
R.  Co.,  149  Iowa  51 ;  and  nothing  to  the  contrary  is  to  be 
found  in  the  decisions  of  the  Supreme  Court  of  the  United 
States.  In  8t  Louis,  fif.  F,  d  T.  R.  Co.  v.  Scale,  229  U.  S. 
156  (57  L.  Ed.  1129),  notwithstanding  suit  was  brought  un- 


1206  Brbbn  v.  Iowa  Cent.  R.  Co.         [184  Iowa 

der  the  state  law,  "when  the  evidence  was  adduced,  it  de- 
velopedHhat  the  real  cause  was  not  controlled  by  the  state 
statute,  but  by  the  Federal  statute.  In  short,  the  case  plead- 
ed was  not  proved,  and  the  case  proved  was  not  pleaded." 
The  decision  rests  on  this  ground,  as  does  St.  Louis,  I.  If. 
d  80.  R.  Co.  V.  Hesterly,  228  U.  S.  702  (57  L.  Ed.  1031), 
and  Toledo,  St.  L.  &  W.  R.  Co.  v.  Slavin,  236  U.  S.  454  (59 
L.  Ed.  671).  This  is  tantamount  to  saying  that,  as  the  pro- 
visions of  the  Federal  Employers'  Liability  Act  supersede 
the  state  statutes,  as  to  injuries  suffered  by  employees  while 
engaged  in  interstate  commerce,  there  was  a  fatal  variance 
between  the  pleading  and  the  proof.  In  none  of  these  de- 
cisions is  there  to  be  found  any  intimation  that  the  issues 
to  be  determined  are  to  be  made  otherwise  than  in  accord- 
ance with  the  practice  which  obtains  in  the  state  courts. 

In  Atlantic  C.  L.  R.  Co.  v.  Minis,  242  U.  S.  532  (61  L. 
Ed.  476),  the  decisions  cited  were  construed  as  stated. 
There,  the  cause  of  action  pleaded  was  under  the  state  law, 
and  at  the  second  trial,  after  plaintiff  had  rested  her  case, 
defendant  for  the  first  time  tendered  evidence  tending  to 
prove  that  the  train  which  the  deceased  was  in  the  act  of 
approaching  to  inspect,  when  he  was  killed,  was  engaged  in 
interstate  commerce,  and  that  deceased  also  was  so  en- 
gaged. This  evidence  was  rejected,  as  coming  too  late,  and 
as  "not  relevant  to  any  issue  tendered  by  the  pleadings  in 
the  case.  No  application  was  made  for  leave  to  amend  the 
answer  by  adding  the  claim  under  the  Federal  law."  With 
reference  thereto,  the  court,  speaking  through  Clarke,  J., 
said: 

"The  practice  differs  in  the  courts  of  the  various  states 
as  to  what  testimony  may  be  introduced  under  'a  specific 
denial,'  such  as  was  filed  in  this  case,  and  the  Bupreme 
Court  of  South  Carolina,  while  recognizing  fully  the  ruling 
character  of  the  Federal  Employers'  Liability  Act,  when 
the  facts  making  it  applicable  are  properly  pleaded,  yet,  up- 
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on  foil  and  obviously  candid  and  competent  consideration, 
decided,  as  we  have  seen,  that,  under  the  settled  rules  of 
pleading  in  that  state,  the  evidence  tendered  was  not  ad- 
missible.   The  essential  justice  of  this  decision,  wliich  is  the 
fundamental  thing,  commends  it  to  our  favor.  *  *  *  To  be- 
come the  basis  of  a  proceeding  in  error  from  this  court  to 
the  Supreme  Court  of  a  state,  'a  right,  privilege,  or  immuni- 
ty' claimed  under  a  statute  of  the  United  States  must  be  'es- 
pecially set  up  and  claimed,'  and  must  be  denied  by  the 
state  court.     Rev.  Stat.  §  709,  Judicial  Code,  §  237   (36 
Stat,  at  L.  1156,  Ch.  231,  Comp.  Stat.  1913,  Section  1214). 
This  means  that  the  claim  must  be  asserted  at  the  proper 
time,  and  in  the  proper  manner,  by  pleading,  motion,  or 
other  appropriate  action,  under  the  state  system  of  pleading 
and  practice  (Mutual  L.  Ins.  Co.  v.  McOrew,  188  U.  S.  291 
308  [47  L.  Ed.  480,  484,  63  L.  R.  A.  33,  23  Sup.  Ct.  Rep 
375] ) ;   and  upon  the  question  whether  or  not  such  a  claim 
has  been  so  asserted,  the  decision  of  the  state  court  is  bind 
ing  upon  this  court,  when  it  is  clear,  as  it  is  in  this  case 
that  such  decision  is  not  rendered  in  a  spirit  of  evasion,  for 
the  purpose  of  defeating  the  claim  of  Federal  right.  Cen 
tral  Vermont  R.  Co.  v.  White,  238  II.  S.  507  (59  L.  Ed.  1433 
35  Sup.  Ct.  Rep.  865,  Ann.  Cas.  1916B,  252,  9  N.  C.  C.  A 
265) ;  John,  Guardian,  v.  Paullin,  231  U.  S.  583  (58  L.  Ed 
381,  34  Sup.  Ct.  Rep.  178)  ;  Erie  R.  Co.  v.  Purdy,  185  IT.  S 
148  (46  L.  Ed.  847,  22  Sup.  Ct.  Rep.  605)  ;  Lay  ton  v.  Mis 
souri,  187  U.  S.  356  (47  L.  Ed.  214,  23  Sup.  Ct.  Rep.  137).' 

The  court  then  pointed  out  that  the  decisions  hereto 
fore  cited  proceeded  on  the  theory  that  the  evidence  that  the 
parties  were  engaged  in  interstate  commerce  had  been  re- 
ceived without  objection  or  had  been  held  by  the  state  courts 
to  have  been  properly  received,  and  added: 

''While  it  is  true  that  a  substantive  Federal  right  or  de- 
fense duly  asserted  cannot  be  lessened  or  destroyed  by  a 
fiftate  rule  of  practice,  yet  the  claim  of  the  plaintiff  in  error 
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to  a  Federal  right  not  having  been  asserted  at  a  time  and 
in  a  manner  calling  for  the  consideration  of  it  by  the  state 
Supreme  Court  under  its  established  system  of  practice 
and  pleading,  the  refusal  of  the  trial  court  and  of  the  Su- 
preme Court  to  admit  the  testimony  tendered  in  support  of 
such  claim  is  not  a  denial  of  a  Federal  right  which  this 
court  can  review." 

The  writ  was  thereupon  dismissed.  The  trial  court, 
then,  did  not  err  in  sustaining  objection  to  the  proffered  tes- 
timony. 

III.  Immediately  upon  the  exclusion  of  evidence  tend- 
ing to  show  that  Kelleher,  when  injured,  was  engaged  in 
interstate  commerce,  tendered  by  defendant  on  February 

15,  1914,  the  latter  filed  amended  and  sub- 

8.  PI.BADING :  neu-   stituted  answcr,  which  repleaded  the  arer- 

anfendment?^^     mehts  of  the  answer  as  previously  amended, 

and,  for  the  first  time,  facts  bringing  the 
injury  within  the  Federal  Employers'  Liability  Act,  the  bar 
of  the  statute  of  limitations  thereunder,  and  the  invalidity 
of  the  assignment.  On  motion,  this  was  stricken,  as  com- 
ing too  late. 

This  amendment  pleaded  for  the  first  time  this  defense; 
and,  unless  BraMwry  v.  Chicago,  R,  I,  d  P.  R.  Co.,  149  Iowa 
51,  is  to  be  overruled,  and  numerous  other  like  rulings  by 
this  court,  we  should  not  interfere.  There,  the  amendment 
stricken,  pleading  a  like  defense,  was  filed  after  all  the  evi- 
dence had  been  introduced  at  the  first  trial;  here,  the 
pleading  was  filed  after  the  close  of  plaintiff's  evidence  and 
the  partial  examination  of  a  witness  in  behalf  of  defendant, 
at  the  third  trial,  ' 

In  Vorhes  v,  Buchwald,  137  Iowa  721,  refusal  to  allow 
an  amendment  changing  the  issues  tendered  after  plaintiff 
had  rested,  was  approved,  no  excuse  for  the  delay  appear- 
ing. Striking  an  amendment  to  a  petition  setting  up  a  new 
ground  of  attachment  after  the  jury  was  impaneled  was 
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approved  in  Emerson  v.  Converse,  106  Iowa  330,  there  ap- 
pearing no  occasion  for  the  delay.  See,  also,  Moyers  v, 
Fogarty,  140  Iowa  701,  and  Allerv  v.  North  Des  Moines,  etc., 
Church,  127  Iowa  96,  where  like  rulings  were  approved. 

The  language  of  National  Horse  Imp,  Co.  v.  Novak,  105 
Iowa  157,  is  especially  pertinent : 

"There  were  two  trials  of  the  case,  and  at  the  conclu- 
sion of  the  appellants'  evidence  upon  the  last  trial,  de- 
fendant Novak,  Sr.,  offered  an  amendment  to  his  answer, 
pleading  that  he  signed  the  note  as  surety  after  it  had  been 
fully  executed  and  delivered,  and  that  there  was  no  con- 
sideration for  his  contract.  The  only  excuse  for  not  filing 
it  at  an  earlier  day  was  that  he  was  unacquainted  with 
legal  proceedings,  and  supposed  his  attorneys  had  obtained 
knowledge  of  the  facts,  and  had  filed  such  an  answer.  The 
trial  court  refused  to  consider  the  amendment;  and  of  this, 
complaint  is  made.  While  the  rule  is  to  allow  amendments, 
and  to  refuse  them  the  exception,  yet  the  trial  court  is  neces- 
sarily vested  with  a  large  discretion  in  such  matters,  and 
this  court  will  not  interfere,  in  the  absence  of  a'showing  of 
l^al  abuse  of  this  discretion.  Hetisinkveld  v.  Inswr- 
ance  Co,,  96  Iowa  224.  There  is  no  such  showing  in  this 
case.  The  amendment  tendered  an  entirely  new  and  dis- 
tinct issue,  after  the  case  had  once  been  tried,  and  at  the 
conclusion  of  defendant's  evidence  upon  the  second  trial. 
INo  good  reason  appears  for  not  filing  it  before  that  time. 
Indeed,  it  appears  that  defendant  knew  of  the  defense  at 
all  times,  and  that  either  he  or  his  counsel  were  negligent, 
or  that  they  had  a  'masked  battery,'  which  they  did  not  un- 
cover until  the  last  moment.  In  either  event,  the  trial  court 
was  justified  in  not  consid^ing  it." 

Though  it  was  aware,  as  appears  from  the  filing  of  its 
own  motion  to  direct  a  verdict  at  the  second  trial,  of  the 
existence  of  the  defense  now  urged,  such  a  claim  was  not 
asserted  in  the  pleadings,  until  after  defendant  had  begun 


1210  Breen  v.  Iowa  Cent.  R.  Co.         [184  Iowa 

the  introduction  of  evidence  at  the  third  trial.  True,  de- 
fendant had  succeeded  in  eliciting  evidence,  on  cross-ex- 
amination at  the  second  trial,  tending  to  show  that  the 
injured  party  was  engaged  in  interstate  commerce,  at  the 
time  of  being  injured;  and,  as  this  went  in  without  ob- 
jection or  conflict,  it  may  be  that  a  fatal  variance  developed. 
The  only  bearing  of  the  incidents  of  that  trial,  however, 
is  with  respect  to  the  propriety  of  allowing  the  amendment 
tendered.  The  court,  in  ruling  on  the  motion  for  new  trial, 
as  seen,  distinctly  pointed  out  the  necessity  of  such  an 
amendment  as  a  basis  for  the  introduction  of  the  evidence 
proffered  at  the  third  trial.  Moreover,  the  defendant  was 
quite  as  well  advised,  at  the  time  of  filing  its  original  an- 
swer, as  at  the  time  of  tendering  evidence  at  the  third  trial, 
of  the  necessity,  under  the  practice  of  this  state,  to  plead, 
in  order  to  prove,  facts  necessary  to  bring  the  case  under  the 
Federal  law ;  for  the  opinion  in  Bradbury  v.  Chicago,  R.  J. 
d  P.  R,  Co,,  supra,  was  filed  October  26,  1910,  and  the  Fed- 
eral decisions  had  recognissed  the  right  of  state  courts  to 
prescribe  their  own  methods  of  practice  in  all  classes  of 
cases  involving  Federal  enactments  long  before  that  time. 
Texas  d  N.  0.  R,  Co.  t?.  Afiller,  221  U.  S.  408  (55  L.  Ed. 
789)  ;  Yazoo  d  M.  V,  R.  Co.  v.  Adams,  180  U.  S.  1  (45  Li. 
Ed.  395). 

Apparently,  defendant  was  content  to  submit  the  issues 
under  the  statutes  of  the  state,  until  it  succeeded  in  ex- 
tracting enough  evidence,  on  cross-examination  at  the  sec- 
ond trial,  on  which  to  base  a  claim  of  variance.  Nor  does 
anything  appear,  indicative  that  such  amendment  would 
have  been  in  promotion  of  justice.  Plaintiff's  assignor  was 
injured,  not  killed;  and  defeni^nt  could  have  gained  no 
material  advantage  in  the  trial  by  having  the  claim  for  dam- 
ages asserted  under  the  Federal  Employers'  Liability  Act, 
rather  than  under  the  state  law,  save  the  opportunity  to 
set  up  the  bar  of  the  statute  of  limitations,  and  assert  tbci 
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invalidity  of  the  assignment  of  the  canse  of  action  to  plain- 
tiff. Neither  of  these  went  to  the  merits,  nor  was  available 
against  the  cause  of  action  alleged  in  the  petition. 

The  plaintiff  had  the  right  to  bring  his  action  as  he 
did,  and  violated  no  duty  in  not  including  allegations  bring- 
ing his  claim  within  the  terms  of  the  Federal  Employers' 
Liability  Act.  Nor  was  he  in  a  situation  to  compel  de- 
fendant to  include  such  allegations  in  its  answer.  Each 
prepared  his  own  pleadings. 

Whether  evidence  raising  the  variance  was  admissible 
was  not  touched,  save  in  indicating  that  facts  bringing  the 
injury  under  the  Federal  Employers'  Liability  Act  must  be 
pleaded,  if  aflSrmative  proof  were  to  be  introduced  by  the 
defendant.  Even  with  this  indication  of  the  attitude  of  the 
court,  the  amendment  was  not  proffered  until  plaintiff  had 
rested,  at  the  subsequent  trial.  No  excuse  for  not  sooner 
pleading  is  to  be  found  in  the  record;  and  we  are  con- 
tent in  saying  that  the  interposition  of  these  defenses  can- 
not be  said  to  so  vitally  affect  the  justice  of  the  cause  as 
that  the  court  must  be  held  to  have  abused  its  discretion  in 
not  permitting  them  to  be  asserted  for  the  first  time  at  such 
period  in  the  third  trial.  The  allowance  or  ref\isal  of 
amendments  is  within  the  sound  discretion  of  the  trial  court, 
and  only  upon  a  clear  showing  of  an  abuse  thereof  will  this 
court  interfere.  There  was  not  such  a  showing  in  this  case, 
and  we  may  not  denounce  the  ruling  of  the  court  in  striking 
the  amended  and  substituted  answer  from  the  files  as  errone- 
ous. As  the  assignment  of  the  cause  of  action  to  plaintiff 
was  valid  under  the  statutes  of  this  state,  there  is  no  oc- 
casion to  inquire  whether  a  cause  of  action  under  the  Fed- 
eral law  might  be  thus  transferred,  at  the  time  the  assign- 
ment was  executed. 

The  record  is  without  reversible  error,  and  the  judg- 
ment is — Affirmed. 
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Preston,  C.  J.,  Weaver,  Evans,  Qaynor,  and  Stevens, 
JJ.,  concur. 

Salinger,  J.  (dissenting).    I.    After  the  first  trial  of 
this  cause,  a  reversal  ensued.     There  was  a  second  trial. 
In  the  course  of  cross-examination  of  the  person  whose  in- 
juries were  the  basis  of  the  suit,  it  was  made  to  appear  that 
his  injuries  occurred  while  he  was  engaged  in  interstate 
commerce.    Thereupon,  defendant  moved  a  directed  verdict 
on  the  ground  of  variance,  because  the  petition  charged  the 
injury  occurred  while  said  person  was  engaged  in  intra- 
state commerce.    At  the  same  time,  plaintiff  moved  that  this 
evidence  be  stricken  out.    Both  motions  were  overruled.  On 
verdict's  being  returned  for  plaintiff,  a  motion  in  the  na- 
ture of  one  for  new  trial  was  made  and  sustained.    The  ml- 
ing  pointed  out  there  was  a  variance,  with  said  cross-ex- 
amination in,  and  that  it  could  be  availed  of  without  plead- 
ing.   The  third  trial  ensued.    There  was  an  attempt  to  re- 
peat said  cross-examination.     The  testimony  in  chief  was, 
in  substance,  that  the  person  injured  was  injured  while 
hauling  a  train  from  Albia  to  Marshalltown.     The  cross- 
examination  attempted  to  show  that,  while  this  was  so, 
these  two  Iowa  towns  were  but  a  part  of  the  train's  jour- 
ney, and  that  it  was  run  between  these  two  points  in  go- 
ing from  St.  Louis  to  Albert  Lea.     The  cross-examination 
was  not  permitted,  on  the  ground  that  defendant  could  not 
show  the  injury  occurred  in  interstate  commerce,  because  it 
had  not  so  pleaded.     Thereupon,  defendant  tendered  an 
amendment  to  answer,  alleging  that  plaintiff  should  not  re- 
cover, because  his  petition  charged  injury  to  intrastate 
commerce,  when  in  truth  it  occurred  in  interstate  com- 
merce.   A  motion  to  strike  this  pleading  was  sustaijied,  in 
effect,  because  it  came  too  late. 

It  will  not  be  denied  the  plea  was  a  material  one.    The 
Supreme  Court  of  the  United  States  has  bindingly  settled 
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that,  where  one  declares  as  this  plaintiff  did,  he  fails  as  for 
a  fatal  variance  if  it  appear  he  was  injured  in  interstate 
commerce.  We  all  agree  that  to  strike  amendments  is  the 
exception.  We  all  agree  that,  none  the  less,  the  strik- 
ing is  a  matter  of  discretion.  It  is  true  we  have  decided 
that  the  exercise  of  such  discretion  will  not  be  interfered 
with  where  issues  are  changed  after  plaintiff  has  rested,  "no 
excuse  for  the  delay  appearing."  Presently,  I  shall  show 
why  I  disagree  with  'the  holding  of  the  majority  that,  in 
this  case,  "no  good  reason  appears  for  not  filing"  earlier 
than  was  done.  When  all  is  said,  it  is,  after  all,  indisputable 
that  the  discretion  is  a  judicial  one.  It  remains  to  be  seen 
whether  striking  this  amendment  can  be  defended  as  be- 
ing a  judicial  exercise  of  discretion. 

In  effect,  striking  a  pleading  for  being  late  is  a  rul- 
ing that  the  pleader  is  guilty  of  prejudicial  laches ;  that  he 
failed  in  some  duty  owing  to  the  other  party,  or  to  the 
cause  of  justice.  The  striking  is  never  a  discretion  ex- 
ercised judicially,  unless  the  party  offering  amendment  is 
thus  guilty.  He  must  not  prejudice  justice.  He  must  not 
use  a  masked  battery  to  surprise  his  adversary.  How  did 
the  pleading  herp  offend  in  either  way?  In  what  duty  did 
defendant  fail? 

In  Hinkle  v,  Davenport,  38  Iowa  355,  it  is  pointed  out 
that  counsel  on  one  side  purposely  refrained,  during  the 
trial,  from  making  suggestions  in  any  form  that  the  action 
could  not  pe  maintained  in  the  form  in  which  it  was  origi- 
nally commenced,  and  that,  indeed,  counsel  seemed  care- 
fully to  have  avoided  raising  any  question  which'  might 
create  a  doubt  in  the  minds  of  opposing  counsel  of  the  pro- 
priety of  uniting  two  parties  plaintiff  in  an  action  for  slan- 
der. It  seems  that  the  court,  on  its  own  motion,  suggest- 
ed that  it  would  instruct  against  the  plaintiff  because  of 
this  misjoinder,  and  the  complaint  was  made  here  that, 
in  making  the  suggestions,  the  court  went  beyond  its  legi- 
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timate  province.  Let  it  be  added  we  suggest,  in  the  HUikle 
case,  that;  because  the  question  of  practice  was  a  novel  and 
difficult  one,  the  counsel  for  plaintiff  seemed  not  to  have 
discovered  the  fact  that  it  existed,  which  differentiates  the 
case  before  us,  in  that  in  it,  counsel  for  plaintiff,  of  course, 
knew  claim  had  been  made  that  their  case  must  fall  un- 
less their  petition  was  so  amended  as  that  certain  proof 
did  not  create  a  fatal  variance.  As  to  practitioners  who  did 
not  know  what  was  threatening,  we  said,  in  the  Hinkle  case : 

"The  law  allows  a  party  to  avail  himself  of  the  mis- 
takes of  his  opponent,  but  neither  law  nor  morals  allows 
him  to  complain  because  mistakes  are  discovered." 

There  was  no  laches  here,  and  no  breach  of  duty,  unless 
defendant  wai9  the  guardian  of  the  plaintiff.  Both  parties 
knew  the  injury  had  been  sustained  in  the  course  of  inter- 
state commerce.  If  there  was  ever  a  moment  when  it  be- 
came the  duty  of  the  defendant  to  plead  that  fact,  there  was 
not  a  moment  when  plaintiff  was  not  at  liberty  to  amend 
his  petition  in  accordance  with  the  known  truth.  I  cannot 
conceive  when  it  became  the  duty  of  the  defendant  to  ad- 
vise plaintiff  that  the  latter  ought  to  plead  what  he  knew 
to  be  the  truth.  If  it  had  no  such  duty,  it  should  not  be 
penalized  for  failing  so  to  advise.  In  view  of  what  had 
occurred  at  one  of  the  trials,  it  cannot  seriously  be  claimed 
that  filing  the  amendment  was  a  surprise  to  the  plaintiff* 
He  had  been  fully  advised,  in  open  court,  that  defendant 
took  the  position  it  should  have  a  verdict  because  the  proof 
varied  from  the  petition  as  it  stood.  Certainly,  it  was  in 
the  interest  of  justice  to  point  out  that  the  petition  stated 
what  was  untrue. 

No  estoppel  should  be  based  on  the  fact  that  defendant 
failed  to  tell  plaintiff  that,  if  plaintiff  told  the  truth,  he 
v/ould  fail  to  prove  his  case.  Plaintiff  might  plead  as  he 
pleased,  but  at  the  peril  of  b^ing  told,  at  any  time,  what 
he  knew  all  the  time :  to  wit,  that  he  had  seen  fit  to  plead  a 


Dec.  1918]  Brebn  v.  Iowa  Cent.  R.  Co.  1215 

case  which  could  be  proved  only  by  suppressiug  part  of  the 
truth. 

Surely,  the  striking  cannot  be  justified  merely  by  the 
fact  that  it  was  tendered  after  reversal  and  remand.  We 
have  reversed  for  disallowing  amendments  tendered  then. 
Jones  V.  Clark,  31  Iowa  497.  And  we  held,  in  In  re  Estate 
of  Oldfield,  175. Iowa  118,  119,  that  an  amendment  raising 
new  issues  may  be  allowed  after  remand. 

The  last  pronouncement  on  the  subject  in  this  court 
is  Cottong  v.  Zyhell,  179  Iowa  1184.  He  who  speaks  for 
the  majority  here  spoke  for  the  court  in  that  case.  It  is  a 
reversal  for  refusing  to  allow  the  plaintiff,  after  motion 
to  direct  verdict  against  him  had  been  made,  to  avoid  a 
fatal  variance  by  changing  his  petition  from  one  on  con- 
tract for  labor  to  one  on  qua/ntutn  meruit.  If  it  be  re- 
versible error  to  refuse  letting  the  moving  party  so  change 
his  petition,  it  is  diflScult  to  understand  why  it  is  not  re- 
versible error  to  strike  an  amendment  by  a  defendant,  in- 
volving, in  effect,  no  more  than  denying  allegation  in  pe- 
tition that  injuries  had  been  sustained  in  the  course  of  in- 
trastate traffic.  If,  in  this  case,  there  be  no  excuse  for  not 
sooner  tendering  this  amendment  to  answer,  there  was  less 
excuse  in  the  Zyhell  case,  where  the  late  pleading  was  an 
amendment  of  the  petition. 

I  agree  that  the  refusal  of  the  Supreme  Court  of  the 
United  States  to  review  Bradbury  r.  CM<Mgo,  R.  I.  d  P.  R. 
Go.y  149  Iowa  51,  works  that  that  court  will  not  interfere 
with  us,  whether  striking  this  amendment  is  right  or  wrong. 
But  that  should  have  no  bearing  on  our  deciding  whether 
it  was  right  or  wrong  to  strike  the  amendment. 

II.  The  reasoning  underlying  the  refusal  of  the  Su- 
preme Court  to  review  the  Bradbwry  case  is  well  stated  in 
the  majority  opinion  to  be  that,  on  mere  rules  of  proce- 
dure,  the  decision  of  the  state  court  will-  be  held  to  be  bind- 
ing, 'Vhen  it  is  clear  that  such  decision  is  not  rendered  in  a 
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spirit  of  evasion,  for  the  object  of  defeating  the  claim  of 
Federal  right."    But  whatever  may  be  done  with  review  of 
a  decision  on  mere  matter  of  procedure,  I  am  very  sure  Fed- 
eral review  will  lie  where  the  enforcement  of  a  right  given 
by  Federal  law  is  blocked  by  an  arbitrary  refusal  to  show, 
on  cross-examination,  that  the  Federal  right  is  involved. 
Such  refusal  of  such  cross-examination  is  not  applymg  a 
mere  rule  of  state  procedure.    In  my  opinion,  that  the  Su- 
preme Court  offthe  United  States  will  not  review  the  strik- 
ing off  of  a  pleading;  has  no  tendency  to  prove  that  refusal 
to  allow  cross-examination  will  not  be  reviewed.     I  think 
the  effect  of  the  rule  established  in  this  jurisdiction  by  the 
Bradbury  case  is  that,  if  the  plaintiff  persists  in  a  false 
claim  that  he  suffered  injury  while  engaged  in  intrastate 
commerce,  that  then  direct  evidence  to  contradict  this  claim 
may  not  be  put  in  without  apt  pleading.    But  it  is  quite 
elementary  that  cross-examination  will  often  be  permitted  in 
order  to  prove  what  might  not  be  permitted  to  be  proved  by 
direct  affirmative  evidence.    See  State  v.  Brooks,  181  Iowa 
874.    What  is  proper  cross-examination  does  not  depend  up- 
on pleading  by  the  cross-examiner.    It  depends  on  the  plead- 
ings of  the  party  whose  witness  is  being  cross-examined,  and 
upon  the  testimony  to  which  the  cross-examination  is  ad- 
dressed.    If  it  were  otherwise,  a  litigant  would  have  no 
right  to  impeach  a  witness  without*  first  pleading  that  such 
witness  was  unworthy  of  belief.     Keeping  in  mind  these 
quite  elementary  propositions,  we  reach  whether  the  cross- 
examination  refused  here  was  proper.     The  plaintiff  had 
pleaded  that  he  was  injured  while  operating  between  two 
points  both  in  Iowa.    This  can  have  been  done  for  one  pur- 
pose only:   and  that,  tp  assert  he  had  the  right  to  try  his 
case  under  Iowa  law,  and  was  relieved  from  any  of  the  pro- 
visions of  the  Federal  Employers'  Liability  Act.    It  is  con- 
ceded that,  if  he  failed  to  prove  this  allegation,  he  must 
go  out  of  court.    To  save  his  case,  and  prove  his  allegation. 
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he  testified  to  what  proved  his  allegation.  If  this  were  uot 
challenged^  there  was  an  end.  The  effect  of  the  majority 
opinion  is  that  defendant  had  no  right  to  challenge  it,  and 
that>  when  it  was  testified  to  for  the  plaintiff  that  his  al- 
legation  of  having  been  injured  in  the  course  of  intrastate 
employment  was  true,  the  defendant  could  not  inquire  of 
him  further,  to  ascertain  whether,  when  all  the  truth,  as 
well  as  the  truth,  was  told,  the  allegation  in  the  petition 
would  be  shown  to  be  untrue.  The  testimony  in  chief,  as 
far  as  it  went,  was  true.  The  injury  was  sustained  while 
an  employee  was  drawing  a  train  between  two  Iowa  points. 
Stt^nding  unchallenged,  it  established  the  allegation  that 
would  keep  the  plaintiff  in  the  state  court.  On  the  other 
hand,  while  true,  this  was  but  part  of  the  truth ;  and  if  all 
the  truth  were  made  to  appear,  the  plaintiff  must  go  out  of 
court.  Suppose  a  civil  suit  for  damages  for  assault  and 
battery,  and  testimony  by  the  plaintiff  that  the  defendant 
struck  him  in  the  face.  Would  it  require  a  pleading  to  per- 
mit cross-examination  attempting  to  show  that,  while  de- 
fendant did  strike  plaintiff  in  the  face,  it  was  in  repelling  a 
murderous  assault  then  being  made  upon  him  by  the  plain* 
tiff?  Mr.  Wigmore  says,  in  his  second  volume  on  Evidence, 
Sections  1365  to  1368,  that  the  fundamental  feature  of  cross* 
examination  is  that  a  witness,  on  direct  examination,  dis- 
closes but  a  part  of  the  necessary  facts;  that  that  which 
remains  suppressed  or  undeveloped  may  be,  for  one  thing, 
the  remaining  and  qualifying  circumstances  of  the  subject 
of  the  testimony,  as  known  to  the  witness;  that,  while  this 
can  often  be  supplied  or  remedied  by  calling  other  wit- 
nesses, cross-examination  is  the  better  mode;  that,  for  one 
thing,  cross-examination  immediat^y  succeeds  the  direct  ex- 
amination, in  point  of  time,  and  so  the  modification  pro- 
duced by  the  facts  extracted  is  more  readily  perceived  by  the 
trier;  that  proving  the  same  facts  by  new  witnesses,  after 
others  of  the  proponent  have  intervened,  may  lose  this  bene- 
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fit;  and  that  counsel's  argument  at  the  close  might  not  be 
able  to  replace  it.  By  analogy,  the  rule  is  involved  that, 
where  one  party  enters  into  a  transaction,  the  other  party 
may,  on  cross-examination,  develop  all  of  the  same  trans- 
action. 

As  I  understand  it,  the  only  avoidance  by  the  majority 
is,  first,  that  the  cross-examination  was  rightly  refused  be- 
cause it  had  no  bearing  on  the  main  issue;  that  its  only 
purpose  was  to  inject  a  new  issue,  in  the  shape  of  a  pitfall ; 
and  that  the  testimony  sought  bore  on  no  more  than  on 
which  of  two  proper  remedies  or  court  procedure  the  plain- 
tiff could  rely.  I  have  said  enough,  as  it  seems  to  me,  to 
indicate  that  the  purpose  was  not  merely  to  inject  a  new 
issue;  that  there  was  no  pitfall  about  it,  because  the  amend- 
ment but  tendered  what  the  plaintiff  was  fully  aware  \night, 
at  any  time,  be  tendered,  and  what  he  knew,  at  all  times, 
was  the  truth.  It  remains  but  to  add  that  it  would  seem 
to  be  quite  immaterial  that  the  cross-examiner  sought  to 
show,  not  that  the  plaintiff  had  suffered  no  injury,  or  could 
nowhere  recover,  but  only  that  his  allegations  and  proof,  for 
the  purpose  of  recovering  in  the  State  court,  were  untrue, 
and  that  he  must  seek  his  remedy  in  another  forum,  and  un- 
der a  different  law.  It  was  material  for  plaintiff  to  plead 
and  prove  as  he  did  do.  Though  he  had  such  plea  and  proof, 
he  might  still  fail  of  a  recovery.  Without  such  plea  and 
proof,  no  matter  how  much  he  was  entitled  to  recover,  he 
could  not  do  so  in  the  suit  that  he  had  brought.  Fop  the 
purpose  of  testing  whether  cross-examination  was  proper, 
anything  which,  by  getting  the  full  truth  out  of  the  wit- 
ness on  a  point  where  he  had  stated  but  part  of  the  truth, 
would  defeat  his  right  to  recover  in  the  suit  brought,  is  just 
as  material  and  permissible  as  though  the  like  cross-ex- 
amination would  tend  to  prove  that  he  had  no  right  to  re- 
cover at  all.  That  he  had  the  right  to  go  into  the  state 
court  is  no  answer.    He  could  recover  in  the  state  court  by 
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pleading  that  he  was  injured  in  the  course  of  interstate 
commerce.  He  did  not  have  the  right  to  invoke  one  of  two 
remedies  the  state  court  could  give,  by  a  false  plea  of  what 
employment  he  was  injured  in.  It  follows  defendant  was 
entitled  to  show,  on  cross-examination,  that  such  plea  was 
false.  To  do  this  would  work,  as  it  should,  that  plaintiff 
should  have  no  remedy,  except  such  as  all  of  the  truth  en- 
titled him  to. 


Julia  Buddb,  Appellant,  v.  National  Travblbrs  Benefit 

Association,  Appellee. 

IKSXJRANCE:  Causal  Oonnectlon  Between  Injury  and  Act.  In  an 
1  action  on  a  policy  which  promises  Indemnity  In  case  of  death 
"resulting  from  bodily  injury  effected,  directly  and  independ- 
ently of  all  other  causes,  through  external,  violent,  and  acci- 
dental means/'  'prima-facie  causal  connection  between  an  injury 
and  an  act  is  established  by  testimony  tending  to  show:  (a) 
That,  prior  to  and  up  to  the  very  time  of  the  act  in  question,  in- 
sured was  strong  and  healthy,  and  was  accustomed  to  the  ordi- 
nary exertions  of  physical  labor;  (b)  that,  immediately  after 
performing  an  act  of  such  labor,  and  before  performing  any 
other  labor,  the  insured  was  taken  sick,  and  later  died  by  rea- 
son thereof;  (c)  that  the  cause  of  sickness  was  some  act  of 
external  violence  to  his  person;  (d)  that  such  act  was  uninten- 
tional; and  (e)  that  such  act  of  violence  was  of  such  a  nature 
that  it  might  have  been  received  by  the  Insured  while  perform- 
ing the  work  in  question. 

PRINCIPLE  APPLIED:  A  policy  insured  against  death  "re- 
sulting from  bodily  injury  effected,  directly  and  independently 
of  all  other  causes,  through  external,  violent,  and  accidental 
means."  Insured  was  carrying  ashes  to  a  wagon,  some  40  feet 
distant,  in  a  two-bushel,  two-handled,  metal  washtub,  after  the 
tub  had  been  lifted  to  a  cellar  window  by  another  workman. 
The  tub  was  carried  by  placing  the  same  against  the  abdomen. 
Up  to  this  time,  insured  was  apparently  strong  and  healthy,  and 
was  accustomed  to  ord^inary  physical  labor.  To  facilitate  the 
work,  the  two  men  took  hold  of  the  wagon  wheels,  and  slid 
them  over  to  the  sidewalk.    This  was  easily  done.    Two  planks. 
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with  the  respective  ends  on  the  sidewalk  and  on  the  wagon  , 
reach,   afforded  an  inclined  approach  to  the  wagon.    Insured 
oomplained  of  the  weight  of  the  tubs  of  ashes,  and  the  quantity 
was  reduced  from  150  pounds  to  100  pounds.    The  work  was 
flniahed  at  noon.    The  other  workman  did  not  notice  anything 
wrong  with  the  insured.    Twenty  minutes  later,   the  insured 
was  seen  on  a  lounge  at  his  boarding  plaoe,  with  his  hands  over 
his  stomach.    He  was  very  pale,  and  appeared  to  be  sick,  and 
in  great  pain.    The  pain  was  continuous  at  all  times  thereafter, 
but,  apparently,  was  not  localized.    A  medical  examination  on 
the  same  day  revealed  a  little  discoloration  over  the  central 
part  of  the  abdomen.    There  were  rigidity  of  the  muscles  ot 
the  abdomen,  muscular  spasms,  an  accelerated  pulse,  and  a  very 
slight  rise  in  temperature.    This  condition  continued  with  in- 
creased violence  up  to  the  time  of  death,  three  and  one-half 
months    later.    A   post-mortem    examination   revealed,    as   the 
cause  of  death,  a  kink  in  the  bowels,  near  the  ileocaecal  valve, 
with  attendant  inflammation  and  septicemia,  and  serious  dis- 
orders of  the  spleen  and  pancreas  resulting  therefrom.    The  evi- 
dence tended  to  show  that  these  conditions  would  develop  grad- 
ually.   This  '*kink"  was  the  parent  of  the  other  attending  dis- 
orders.   EiXpert   testimony   tended   to   show   that,   while   there 
were  numerous  causes  for  "kinks"  in  the  bowels,  this  particular 
injury  was  caused  by  some  external  violence.    There  was  ex- 
pert testimony  tending  to  show  that  the  injury  might  have  been 
caused  by  carrying  the  ashes. 
Held  to  present  a  prima-facie  case  for  recovery. 

EVIDENCE:    Bes  Gestae.    Res  gestae  does  not  embrace  matters  of 
2     mere  opinion,  nor  narratives  of  past  events.     So  held  as  to  what 
an  Injured  party  said  about  his  injuries,  an  hour  after  they 
occurred. 

Appeal  from  Jackson  District  Court. — A.  P.  Barker,  Judge. 

December  14,  1918. 

Action  for  mdemnity  on  a  life  insurance  policy  result- 
ed in  a  directed  verdict  for  the  defendant  and  judgment 
thereon.    Plaintiff  appeals. — Reversed. 

J.  0,  Campbell  and  Wolfe  d  Wolfe,  for  appellant. 

F,  D,  Kelsey  and  Carr,  Ca/rr  &  Evans,  for  appellee. 
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Ladd,    J. — I.    A    policy    insuring    Elm6r    F.    Budde 
against  "loss  of  life,  limb,  sight  and  time,  resulting  from 
bodily  injui7  (hereinafter  called  such  injuries)  effected  di- 
rectly and  independently  of  all  other  causes 
1.  ivsuBANca:        through    external,    violent    and    accidental 

causal  conocc-  ^  ' 

injury*and^ct  n^^^^s,"  was  issued  by  the  defendant,  Oc- 
tober 12, 1914.  In  event  of  accidental  death, 
the  indemnity  stipulated  was  f 2,000.  On  May  30,  1916,  the 
assured  was  engaged  in  removing  ashes  from  a  cellar  in 
Bellevue,  when  he  became  ill,  and  died  on  August  15th,  fol- 
lowing. One  Bteil  placed  the  ashes  in  a  metal  washtub, 
and  lifted  it  to  the  cellar  window,  from  which  Budde  car- 
ried it  to  a  wagon,  into  which  he  emptied  the  ashes.  The 
petition  alleged  that,  in  the  course  of  this  work,  it  became 
necessary  to  move  the  wagon  closer  to  the  sidewalk,  and  that, 
while  lifting  or  pulling  one  of  the  wheels,  deceased  was  in- 
jured by  reason  of  a  sudden  shift  of  the  weight  of  the 
wagon,  and  that  this  subjected  him  to  an  unexpected  strain, 
which,  directly  and  independently  of  all  other  causes,  pro- 
duced an  abscess  of  the  pancreas  and  peritonitis,  resulting 
in  death.  It  also  alleged  that  the  ground  was  rough  and 
muddy;  that  it  was  elevated  a  foot  above  the  grade  of  the 
.sidewalk;  that,  in  carrying  the  ashes,  the  tub  rested  against 
deceased's  abdomen ;  and  that,  in  passing  over  the  wet  and 
slippery  ground,  he  slipped,  and  strained  himself,  produc- 
ing an  abscess  of  the  pancreas,  which  resulted  in  peritoneal 
inflammation  and  death.  Again,  the  petition  charged  that, 
in  carrying  it,  the  tub  of  ashes  pressed  against  his  abdomen ; 
and  that,  while  crossing  the  rough,  muddy  ground,  the  as- 
sured felt  a  sudden  pain  in  his  abdomen,  and  was  compelled 
to  quit  work,  and,  "as  result  of  said  strain,  directly  and  in- 
dependently of  all  other  causes,"  he  sustained  an  injury, 
such  as  previously  mentioned.  These  allegations  were  put 
in  issue,  and  the  main  controversy  is  whether  the  evidence 
was  sufficient  to  carry  the  cause  to.  the  jury.    The  appellee 
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does  not  argiife  the  ease  solely  with  reference  to  the  plead- 
ings, but  only  as  to  whether  the  evidence  was  sufficient  to 
make  out  a  case  for  the  jury. 

The  deceased,  previously  to  May  30,  1916,  had  enjoyed 
good  health,  and  had  worked  in  a  livery  barn,  and  generally 
at  manual  labor  about  town.  On  that  day,  he  was  engaged, 
with  one  Steil,  in  moving  ashes,  as  stated.  The  ashes  were 
carried  in  a  two-bushel  washtub.  After  a  few  tubs  of  ashes 
had  been  removed,  it  was  thought  that  the  wagon  was  not 
close  enough  to  the  sidewalk,  and  the  two  took  hold  of  the 
wheels, — Budde,  the  wheel  nearest  the  sidewalk, — and  slid 
it  over.  This  was  easily  done,  as  the  lawn  was  newly  made 
and  slippery.  Two  planks  were  then  so  placed  as  to  extend 
from  the  sidewalk  to  the  reach,  so  that  Budde  could  walk  up 
them  to  empty  the  ashes  in  the  wagon,  and  he  carried  the 
tub,  having  two  handles,  resting  against  his  stomach.  Some- 
time during  the  forenoon,  he  complained  that  the  tubs  were 
being  loaded  too  heavily,  and  thereafter,  Steil  placed  about 
100  pounds  of  ashes  in  each,  instead  of  150  pounds,  as  he 
had  been  doing.  The  work  was  completed  at  twelve  o'clock, 
and  together  they  walked  away  to  dinner.  A  brother  of  de- 
ceased's saw  him  lying  on  a  lounge,  about  20  minutes  later, 
with  his  hands  over  the  pit  of  his  stomach,  "very  pale,  and 
as  though  in  great  pain,''  and  saying  that  he  did  not  care  for 
dinner.  Steil  me^  him  at  about  one  o'clock  P.  M.,  when  he 
appeared  pale,  'Hike  he  was  sick,"  and  holding  his  hand  over 
the  pit  of  his  stomach.  He  suffered  pain  in  his  right  side 
for  some  weeks,  gradually  growing  worse. 

On  the  same  day,  at  about  eight  o'clock  in  the  evening, 
he  consulted  Dr.  Hanske,  when,  according  to  the  doctor,  he 
complained  of  pain  in  his  abdomen,  showed  some  prostra- 
tion; and,  on  examination,  it  was  found  that  he  had  "a 
little  discoloration  over  the  central  portion  of  the  abdomen." 
There  was  continuous  rigidity  of  the  muscles,  muscular 
spasms,  and  the  pulse,  was  accelerated,  and  there  was  a 
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very  slight  rise  of  temperature.  The  doctor  treated  him, 
np  to  the  time  of  his  death,  primarily  "for  an  injury  which 
later  resulted  in  what  he  supposed,  and  by  diagnosis,  was 
septicemia.  Septicemia  is  a  condition  applied  to  invasion 
of  microbic  or  bacterial  elements  into  the  blood  tissue,- with- 
out any  visible  foci  of  operation."  The  pain  was  continue 
ous,  though  not  apparently  localized;  there  was  general 
rigidity  of  the  abdomen ;  the  treatment  was  "rest  and  pal- 
liative treatment  through  slight  stimulation  and  liquid 
foods,  r^ulating  of  diet,  and  in  a  general  way  used  cold 
applications."  The  condition  "was  obscure,  and  we  allowed 
him  to  suffer,  hoping  that  some  symptoms  might  be- 
come localized  and  show  themselves."  Narcotics  were  re- 
sorted to,  during  the  last  two  weeks  of  his  illness. 

"Q.  Basing  your  answer  on  your  previous  knowledge  of 
Mr.  Budde's  physical  condition,  and  the  fact  that  he  had 
septicemia,  what  would  you  say  was  the  cause  of  that  sep- 
ticemia,— ^what  produced  that?  A.  There  was  some  external 
force  that  produced  that  condition,  in  my  estimation." 

On  post-mortem  examination,  evidence  of  peritonitis 
fibrin  and  flakes  was  found  in  the  lower  pelvis,  indicating 
that  deceased  had  peritonitis.  About  two  feet  from  the 
ileocaecal  valve,  there  was  a  kink  in  the  bowel,  that  showed 
fibrous  adhesions,  indicating  inflammation  there.  The  spleen 
was  considerably  enlarged,  and  hard.  The  pancreas  also 
was  enlarged,  and  at  the  opening  into  the  small  intestine 
was  an  abscess,  the  size  of  a  goose  egg. 

"Q.  What,  Doctor,  could  produce,  or  rather,  what  would 
naturally  produce,  the  kink  in  the  bo>Vel  which  you  discov- 
ered there  in  the  post  mortem?  A.  An  injury  could  pro- 
duce it,  an  ulcer  could  produce  it,  or  any  portion  of  the 
bowel  that  the  mucous  surface  had  been  injured,  or  any  con- 
dition that  would  produce  an  inflammatory  change  in  the 
intestines  might  produce  it  through  inflammation  caused  by 
contractiond.    Q.  Now,  Doctor,  what  would  be  the  outward 
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effect  apparent  on  man  who  was  suffering  from  abscess  of 
the  pancreas?  A.  Well,  id  the  beginning,  it  would  be  Jufit 
like  any  other  form  of  septicemia,  and  as  it  progressed,  you 
would  have  that  same  picture,  with  prostration  and  general 
emaciation  of  the  body.  Q.  Is  that  gradual  development, 
or  is  it  speedy?    A.  It  is  gradual  development." 

Dr.  Dennison  had  observed  deceased  from  May  30th 
on,  and  was  of  opinion^that  he  was  suffering  from  peritoneal 
abscess  or  typhoid  fever;  that  he  gave  evidence  of  pain  and 
prostration  and  peritonitis;  that,  at  the  post  mortem, 
"there  were  fibrin  and  flocculus  deposited  in  the  fluid  of  the 
abdomen  and  generally,  as  had  been  testified  by  Dr. 
Hanske."  This  physician  was  of  the  opinion  that  the  sep- 
ticemia was  caused  by  a  microbic  invasion  from  where  the 
kink  in  the  bowel  occurred,  "where  there  was  evidence  of 
inflammation,  deposits  of  fibrin  and  adhesions;"  and  tes- 
tified that: 

"There  are  numerous  causes  for  kinks  in  the  bowel,  one 
of  which  is  injury,  traumatism,  and  strain,  unnatural  peris- 
talsis (meaning  'worm-like  action  of  the  bowels').  Ex- 
cessive laxatives  will  sometimes  cause  the  same  thing.  Q. 
Doctor,  you  may  state  whether  or  not,  under  this  statement 
of  facts,  the  kink  in  the  bowel,  such  as  you  found  and  dis- 
covered there  on  post  mortem,  could  have  been  produced^ — 
that  is,  where  a  man  32  years  of  age,  weighing  140  or  145 
pounds,  3  feet  8  inches  high,  engaged  in  carrying  baskets 
of  ashes  weighing  from  100  and  150  pounds,  by  holding  the 
basket  against  his  abdomen  and  carrying  it  40  feet  to  a 
wagon,  and  dropping  it  into  the  wagon, — whether  that  could 
have  produced  a  kink  of  the  bowel  such  as  you  describe. 
A.  Such  a  condition  could  have  been  produced  in  that  way." 

On  cross-examination,  he  testified  that  the  loop  in  the 
bowel  could  have  been  caused  by  carrying  heavy  weight,  al- 
though he  could  not  tell  it,  and  that : 

'^here  are  instances  on  record  of  the  same  conditions 
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producing  the  same  results.  Q.  That  is,  an  unusual  strain 
upon  the  muscles?  A.  I  judge  it  is  more  of  a  twist,  that 
one  gets  into, — ^would  be  required  to  do  that  than  ordinary 
lifting.  Q.  That  is,  the  twisting  of  the  muscles  in  an  un« 
usual  position?    A.  A  pressure  on  the  abdominal  contents." 

He  thought  a  kink  might  be  caused  by  "increased  ver- 
micular action  of  the  bowels,"  or  by  the  "natural  spasmod- 
ic movement  of  the  bowels,"  or  "from  a  weakness  in  the 
wall  of  the  gut,"  or  "from  gas  formation,"  as  from  "fer- 
mentation of  food  or  other  things,"  or  "external  violence,'" 
or  from  "injuries." 

"Q.  If  there  were  peritonitis  or  septicemia  in  the  bowel, 
it  might  cause  the  loop  in  the  bowel,  might  it  not?  A.  Well, 
a  loop  might  occur  with  tho^e  conditions.  I  don't  say  that 
it  would  be  the  cause  of  it,  but  it  might  occur  with  it." 

He  testified,  also,  that  the  inflammation  would  be  pro- 
duced by  the  loop,  and  that,  "if  peritonitis  with  the  result- 
ing fluids  thrown  out,  it  would  be  possible  for  that  to  glue 
itself  on  or  to  become  adhered  and  so  kink." 

Dr.  Smith  also  testified  as  an  expert,  and  thought  that 
the  mere  carrying  of  the  ashes  would  not  "ordinarily  cause 
decedent  any  trouble." 

A  hypothetical  question  reciting  the  facts  was  then  pro- 
pounded to  the  witness,  and  he  was  asked : 

"What  do  you  say,  in  your  judgment,  as  to  whether, 
in  the  carrying  of  the  ashes,  he  in  some  way  injured  the  in- 
testines? A.  My  opinion  would  be,  there  must  be  some  ex- 
ternal cause  that  produced  the  conditions  described." 

The  doctor  was  then  asked  to  base  his  opinion  on  the 
assumption  that  deceased  was  in  good  health,  a  man  of 
32  years,  engaged  in  moving  ashes,  as  he  was,  carrying 
them  in  a  tub,  resting  against  his  abdomen,  from  the  win- 
dow to  the  sidewalk  and  up  to  the  boards  which  stretched 
to  the  reach  of  the  wagon,  and  that  the  post  mortem  re- 
vealed a  kink  in  the  bowel, — ^what  he  would  say  produced 
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that  condition  of  the  bowel  at  that  point.  He  answered 
that  "it  would  require  some  quick  move,  slip,  other  than 
ordinary  handling  of  a  basket,  to  produce  that  condition.*' 
The  answer  was  stricken  out,  on  motion,  and,  the  question 
being  repeated,  witness  answered,  "The  labor  that  he  was 
engaged  in."  Objection  as  a  conclusion  of  witness  on  a 
matter  not  the  subject  of  expert  testimony,  and  incompe- 
tent, because  an  invasion  of  the  province  of  the  jury,  in  call- 
ing for  an  ultimate  fact,  was  overruled;  and  a  motion  to 
strike  out  on  these  grounds  was  sustained. 

The  physician  agreed  that  the  loop  of  the  bowel  was 
the  primary  cause,  resulting  in  septicemia,  which  produced 
other  conditions  mentioned.  From  this  evidence,  then,  the 
jury  might  have  found  that,  when  Budde  began  the  re- 
moval of  the  ashes,  he  was  sound  in  body;  that,  within  a 
few  minutes  after  he  ceased  work  at  noon,  he  was  afflicted 
with  great  pain  in  the  abdomen,  over  the  central  portion  of 
which  there  was  "a  little  discoloration;'^  that  his  bowel 
had,  in  some  manner,  become  looped;  and  that  this  was 
the  cause  of  his  death.  While"  such  looping  may  have  been 
caused  otherwise,  the  physicians  were  of  the  opinion  that, 
in  this  case,  it  was  due  to  external  violence.  Such  opinions 
were  held  admissible  in  State  v.  HessenUis,  165  Iowa  415. 
Of  course,  an  expert  may  not  express  an  opinion  as  to  what 
produced  the  kink  in  the  bowel,  as  was,  in  substance,  asked 
of  Dr.  Smith;  for  that  was  precisely  what  the  jury  was  to 
determine,  and  was  not  the  subject  of  expert  evidence. 
Such  was  the  holding  in  Sever  v,  Minneapolis  &  St,  L.  R, 
Co.,  156  Iowa  664,  and  other  like  decisions.  The  jury,  then, 
might  have  concluded  that  the  loop  of  the  bowel  wascon- 
sequent  upon  some  external  violence,  and  that,  as  deceased 
was  in  apparent  good  health  in  the  morning,  he  suflPered 
from  such  violence  in  the  forenoon  of  May  30th,  and  while 
he  was  engaged  in  moving  the  wagon,  or  carrying  the  ashes. 
But  such  work  ordinarily  would  not  produce  such  a  result. 
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Dp.  Dennison  suggested,  in  answer  to  the  question,  **That 
is  an  unusual  strain  upon  the  muscles?"  *'I  judge  it  is 
more  of  a  twist  that  one  gets  into,  would  be  required  to 
do  that  than  ordinary  lifting.  Q.  That  is,  twisting  of  the 
muscles  in  an  unusual  position?  A.  A  pressure  on  the 
abdominal  contents."  It  certainly  was  competent  for  an 
expert  to  explain  how  or  in  what  manner  the  loop  of  the 
bowel  might  have  been  caused.  If,  by  some  twist  of  the 
muscles  of  the  abdomen,  or  slip,  or  other  happening,  the 
loop  was  caused,  this  could  not  well  have  been  intentional, 
or  by  design,  and  might  have  been  found  to  have  been  ac- 
cidental. In  other  words,  if  what  deceased  was  shown  to 
have  been  doing  would  not,  of  itself,  have  caused  the  injury, 
and  it  was  produced  by  external  violence,  as  might  have 
been  found,  then  something  out  of  the  ordinary, — that  is, 
unusual, — must  have  happened,  to  have  produced  the  re- 
sult. The  case,  as  we  think,  falls  fairly  within  the  prin- 
ciple of  United  States  Mut,  Aoc.  Assn.  v.  Barry,  131  U.  8. 
100  (33  L.  Ed.  60).  It  appears  that  Dr.  Barry,  in  leaving  a 
railway  station  platform,  jumped  to  the  ground  below,  a 
distance  of  four  or  five  feet.  In  some  way  not  shown  by 
any  direct  proof,  he  sustained  a  jar,  which,  it  was  claimed, 
caused  an  injury  to  his  bowels,  resulting  in  death;  and, 
although  there  was  no  testimony  that  he  slipped  or  fell,  or 
that  he  alighted  in  any  other  manner  than  intended,  it  was 
held  that  the  jury  was  at  liberty  to  find  that,  by  some  un- 
expected or  unforeseen  or  involuntary  movement  of  his 
body  in  the  course  of  his  descent  to  the  ground,  the  injury 
was  caused.  As  to  the  suflBciency  of  the  evidence  to  sup- 
port a  finding  that  the  injury  was  accidental,  the  court  said : 
"It  must  be  presumed  not  only  that  the  deceased  in- 
tended to  alight  safely,  but  thought  that  he  would.  The 
jury  were,  on  all  the  evidence,  at  liberty  to  say  that  it  was 
an  accident  that  he  did  not.  The  court  properly  instructed 
them  that  the  jumping  off  the  platform  was  the  means 
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by  which  the  injury,  if  any,  was  sustained, — was  caused; 
that  the  question  was,  whether  there  was  anything  acciden- 
tal, unforeseen,  involuntary,  unexpected,  in  the  act  of  jump- 
ing, from  the  time  the  deceased  left  the  platform  until  he 
alighted  on  the  ground ;  that  the  term  'accidental'  was  used 
in  the  policy  in  its  ordinary,  popular  sense,  as  meaning 
'happening  by  chance;  unexpectedly  taking  place;  not  ac- 
cording to  the  usual  course  of  things;  or  not  as  expected;' 
that,  if  a  result  is  such  as  follows  from  ordinary  means, 
voluntarily  employed,  in  a  not  unusual  or  unexpected  way, 
it  cannot  be  called  a  result  effected  by  accidental  means; 
but  that  if,  in  the  act  which  precedes  the  injury,  something 
unforeseen,  unexpected,  unusual,  occurs,  which  produces 
the  injury,  then  the  injury  has  resulted  through  accidental 
means.  The  jury  were  further  told,  no  exception  being 
taken,  that,  in  considering  the  case,  they  ought  not  to  adopt 
theories  without  proof,  or  substitute  bare  possibility  for 
positive  evidence  of  facts  testified  to  by  credible  witnesses; 
that,  where  the  weight  of  credible  testimony  proved  the 
existence  of  a  fact,  it  should  be  accepted  as  a  fact  in  the 
ca/9e;  but  that  where,  if  at  all,  proof  was  wanting,  and  the 
deficiency  remained  throughout  the  case,  the  allegation  of 
fact  should  not  be  deemed  established." 

In  Martin  v.  Travelers^  Ins.  Co,,  1  Fost.  &  P.  505,  the 
insured,  in  the  course  of  his  business,  lifted  a  heavy  weight, 
and  injured  his  spine.  Recovery  was  permitted,  over  ob- 
jections that  he  had  not  sustained  the  injury  by  reajson  of 
an  accident.  This  was  a  case  at  nisi  prius,  but  is  cited 
with  approval  in  the  opinion  in  the  Barry  case.  See,  also, 
North  American  Life  and  Ace.  Ins.  Co.  v.  Burroughs,  69  Pa, 
St.  43  (8  Am.  Rep.  212) ;  Lichleider  v.  Iowa  St.  Trwo.  Men^s 
Assn.,  184  Iowa  423. 

In  8tamda/rd  Life  and  Ace.  Ins.  Co.  v.  Schmaltz,  66 
Ark.  588  (74  Am.  St.  112),  it  appeared  that  the  assured, 
Schmaltz,  was  a  strong,  healthy  man,  weighing  about  170 
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pounds;  that  he  was  a  railroad  machinist,  and  had  been 
for  several  years,  and  had  frequently  lifted  cylinder  heads 
from  the  engines,  without  accident  or  injury ;  that  this  was 
usually  done  by  machinists  so  employed,  and  was  not  a 
dangerous  undertaking.  On  the  day  in  question,  the  cylin- 
der was  unusually  warm,  and  he  used  some  waste,  to  protect 
his  hands.  As  the  head  stuck,  he  picked  up  a  steel  bar  and 
removed  it;  immediately  dropping  the  bar,  he  caught  the 
cylinder  head  as  quickly  a&  he  could,  in  order  to  prevent  it 
from  falling,  and  while  he  was  in  a  stooping  position,  stand- 
ing on  his  toes.  H)e  was  immediately  taken  sick,  his  stomach 
filling  with  blood,  which  he  vomited  in  great  quantities,  and 
his  face  became  pale,  and  he  suffered  pain;  and  death  re- 
sulted, as  was  testified  by  his  physician,  from  the  rupture  of 
a  blood  vessel  in  his  stomach.  From  this  evidence,  the 
court  held  that  there  was  sufficient  evidence  to  sustain  the 
verdict  that  the  means  of  death  was  accidental,  the  court 
declaring  that  the  facts  were  similar  to  those  in  the  Barry 
case. 

In  Horsfall  v.  Pacific  Mut.  Life  Ins.  Co.,  32  Wash.  132 
(98  Am.  St.  846),  the  insured  was  a  strong  and  apparently 
healthy  man  of  58,  accustomed  to  lift  from  200  to  250  pounds 
without  difficulty ;  and,  immediately  after  he  had  lifted  one 
end  of  a  bar  weighing  from  350  to  400  pounds,  he  became 
sick  and  "deathly  pale.''  His  extremities  became  cold; 
perspiration  stood  on  his  face.  The  exertion  had  caused 
violent  dilation  of  the  heart.    The  court  held  that: 

"The  result  certainly  was  unexpected.  It  did  not  take 
place  according  to  the  usual  course  of  things.  If,  instead 
of  a  sprain  of  the  muscles  of  the  heart,  the  deceased  had 
sprained  the  muscles  of  his  back,  or  arm,  or  ankle,  it  cer- 
tainly could  not  have  been  reasonably  claimed  that  the  re- 
sult was  not  due  to  accident.  The  fact  that  the  heart  was 
dilated  or  ruptured  was  none  the  less  an  accident,  accord- 
ing to  the  usual  acceptation  of  the  term,  and  according  to 
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the  definition  above  given.    We  think  the  evidence  shows 
an  accident,  within  the  meaning  of  the  policy." 

In  Atlantic  Ace,  Assn.  v.  Alexander,  104  Ga.  709  (42  L. 
R.  A.  188),  the  insured  was  a  hale,  hearty  man,  whose  oc- 
cupation was  that  of  a  blacksmith.  He  had  occasion  to 
use  a  heavy  sledge-hammer,  and  had  done  so  many  times, 
in  the  course  of  business.  On  the  occasion  in  question,  in 
striking  a  slanting  blow,  he  suddenly  felt  a  severe  pain  in 
the  lower  part  of  his  abdomen.  The  injury  proved  to  be  a 
rupture,  producing  hernia,  which  injury  resulted  in  death, 
after  a  few  days.  In  holding  that  a  case  was  made  out  for 
the  jury,  the  court  said : 

"Taking  all  the  facts  together,  the  fact  of  his  previous 
good  health,  the  fact  that  he  had  many  times  before  used 
the  hammer,  the  sudden  pain  after  the  blow  of  the  hammer, 
and  other  facts  which  appeared,  the  jury  could  properly  in- 
fer that  the  act  which  preceded  the  injury  was  something 
unforeseen,  unexpected,  and  unusual,  and  that  the  injury 
resulted  directly  and  immediately  from  such  act,  and  was, 
therefore,  produced  by  external,  violent,  and  accidental 
means.'' 

In  Ludtoig  v.  Preferred  Ace.  Ins.  Co.,  113  Minn.  510 
(130  N.  W.  5),  the  insured  appears  to  have  been  without 
physical  infirmities;  and,  during  the  fifth  or  sixth  inning 
in  a  game  of  baseball,  attempted  to  "steal  second,"  and 
slid,  head  foremost,  on  his  stomach,  the  last  nine  or  ten  feet 
of  the  distance,  stopping  with  his  stomach  over  and  upon 
the  second  base,  which  consisted  of  a  piece  of  cement  side- 
walk paving  block  or  slab,  about  2  inches  thick  and  12 
inches  square,  rough  on  one  edge  and  smooth  on  the  others. 
He  was  declared  "out,"  and,  according  to  some  testimony, 
"stopped  with  his  arms  across  his  stomach."  In  walking 
back,  he  indicated  that  he  was  hurt,  and  where,  but  con- 
tinued to  play  until  the  end  of  the  game,  though  manifest- 
ing pain.    A  day  or  two  later,  a  physician  was  called.    He 
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gradually  grew  worse,  until  he  was  taken  to  a  hospital,  and 
operated  on  for  appendicitis.  Death  resulted  from  septic 
peritonitis.  The  autopsy  revealed  a  gangrenous  condition 
of  the  appendix.  Two  enteroliths,  or  concretions  of  stony 
formation,  composed  of  hardened  fecal  matter,  were  found 
to  be  where  the  appendix  was  ruptured.  More  than  a  year 
previous,  he  had  consulted  a  physician,  who  found  some 
tenderness  over  the  region  of  the  appendix,  and  that  he  wa« 
suffering  from  a  mild  case  of  appendicitis,  catarrhal  in  na- 
ture. Upon  the  administration  of  a  laxative,  the  difficulty 
seemed  to  have  at  least  subsided.  An  instruction  that,  it 
the  "fall  on  the  cement  slab  on  the  base  is  by  you  found,  by 
a  fair  preponderance  of  evidence,  to  be  such  exciting  cause, 
and  to  be  external,  violent,  and  accidental  injury,  the 
amount  of  the  policy  would  become  payable,  on  the  proper 
notice  and  proof  being  made." 

These  authorities  amply  sustain  our  conclusion 
that  a  jury  might  have  found  the  death  of  Budde  to  have 
been  caused  by  external,  violent,  and  accidental  means. 
The  holding  in  Feder  v.  Iowa  8t.  Trav.  Men's  Assn., 
107  Iowa  538,  save  on  careful  reading,  would  seem 
adverse  to  this  conclusion;  but  there,  the  assured  was 
suffering  from  tuberculosis,  and,  though  his  health 
had  been  improved  by  treatment,  he  was  still  in  a 
debilitated  condition.  Preparatory  to  leaving  the  room  in 
which  he  was,  he  went  to  the  window  to  close  the  shutters, 
and,  in  attempting  to  do  so,  stood  on  his  toes,  and  reached 
over  the  chair  toward  the  shutter,  and,  as  he  did  so,  blood 
b^an  to  flow  from  his  mouth.  He  died  within  a  few  min- 
utes. Manifestly,  he  was  incapable  of  making  much  effort 
physically,  without  subjecting  himself  to  injury.  The  ef- 
fort  to  close  the  shutters,  which  could  not  have  required 
much  exertion,  ruptured  the  artery.  So  far  as  it  appears, 
he  may  not  ever  have  made  such  an  undertaking  before. 
These  facts  distinguish  the  case  from  that  at  bar.  Here,  the 
deceased  was  in  good  health,  and  strong,  and  engaged  in 
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manual  labor  such  as  he  was  accustomed  to  perform.  He 
suffered  an  injury  which  the  jury  might  have  found  to  have 
been  produced  by  external  violence,  and  not  likely  to  hap- 
pen in  the  work  in  which  he  was  engaged;  and  the  jury 
might  have  reached  the  conclusion  that  the  injury  was  ac- 
cidental. The  court  erred  in  directing  the  jury  to  return  a 
verdict  for  defendant. 

II.  Steil  testified  that  he  and  Budde  quit  work  at 
about  twelve,  and  went  to  dinner;  that  he  noticed  nothing 
wrong  with  him;   but  that,  when  he  next  saw  him,  at  ona 

oVlock,  he  "looked  kind  of  pale,''  and  "like 
2-  ?7™Ncu :  rw     he  was  sick." 

"Q.  Now,  without  stating  what  Mr. 
Budde  said  to  you,  you  may  state  whether  or  not  he  made 
any  complaint  at  that  time  as  to  whether  he  was  suffering 
pain  or  otherwise.  A.  He  didn't  say  anything  to  me.  He 
was  suffering  pain,  but  he  said  he  had  a  rupture  in  his  side, 
— ^he  thought  he  got  it  loading  ashes." 

Defendant  moved  to  strike  out  this  answer  as  a  mere- 
ly voluntary  statement,  hearsay,  and  for  that  reason  incom- 
potent,  as  a  self-serving  declaration.  This  motion  was  sus- 
tained.  A  like  ruling  was  made  in  the  course  of  the  ex- 
amination of  a  brother  of  deceased's.  Both  rulings  are  to 
be  approved,  on  the  grounds  that  the  answers  disclose  that 
the  assured  was  merely  expressing  an  opinion  as  to  how  he 
was  injured,  and  in  any  event,  relating  a  past  happening. 
The  authorities  are  agreed  that,  in  these  circumstances,  what 
may  be  said  is  not  to  be  regarded  as  part  of  the  res  gestae. 
— Reversed. 

Preston,  C.  J.,  Wbaveb,  Gaynor,  and  Stbvbks,  JJ., 
concur. 

Evans,  J.,  takes  no  part. 

Salinobr,  J.  (dissenting) .  I.  The  defendant  issned  a 
policy  to  decedent,  agreeing  to  indemnify  "against  loss  of 
life  resulting,  from  bodily  injuries  effected,  directly  and  in- 
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dependently  of  all  other  causes,  through  external,  violent, 
and  accidental  means."  The  first  difference  that  constrains 
me  to  differ  from  the  majority  is  its  holding  it  is  immaterial 
whether  decedent  was  injured,  as  his  petition  declares,  and 
that  it  is  sufficient  to  make  a  case  for  a  jury  if,  no  matter 
upon  what  the  petition  plants  itself,  there  is  evidence  that 
decedent  sustained  (my  bodily  injury  effected  solely  through 
external,  violent,  and  accidental  means.  This  view  of  the 
majority  would  make  it  unnecessary  to  inquire  upon  what 
ground  the  petition  seeks  a  recovery.  Consistently  enough, 
the  majority  opinion  makes  no  claim  that  there  is  any  evi- 
dence that  bodily  injury  was  effected  by  the  causes  declared 
on  in  the  petition, — ^i.  e.,  that  decedent  'v^as  injured  either 
through  carrying  ashes  or  helping  shift  the  position  of  a 
wagon ;  no  claim  that  thereby  decedent  "slipped  and  strain- 
ed himself."  In  one  word,  the  first  difference  between  us 
is  that,  in  my  opinion,  the  plaintiff  made  no  case  for  a  jury 
unless  he  had  some  evidence  that  decedent  slipped  and 
strained  himself,  either  by  carrying  ashes  or  helping  shift 
the  position  of  the  wagon :  while  the  majority  holds  that  the 
allegations  of  the  petition  which  thus  limit  the  suit  of  the 
plaintiff  are  immaterial;  that  a  case  for  a  jury  was  made 
out  on  this  head  by  merely  adducing  evidence  that  decedent 
did  carry  ashes  and  did  help  shift  the  position  of  the  wagon ; 
that,  some  hours  thereafter,  he,  who  had  been  healthy  be- 
fore, became  sick ;  that,  in  the  course  of  some  two  months, 
he  died ;  and  that  an  autopsy  disclosed  conditions  alleged  in 
the  petition,  and  others  not  alleged  therein.  The  attitude 
of  the  majority  is  that,  for  this  day  and  date  only,  there 
Bhall  be  a  dispensation  absolving  this  plaintiff  from  sup- 
porting his  plea  by  the  proof.  If  there  be  no  evidence  of 
a  slip,  there  can  be  no  evidence  that  a  strain  resulted  from 
a  slip,  or  that  conditions  subsequently  developed  were  due 
to  a  slip.  If,  on  an  allegation  that  life  was  lost  because 
carrying  ashes  or  helping  shift  the  position  of  a  wagon  ef- 
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fected  a  strain  or  slip,  the  plaintiflP  may  go  to  a  jury  with- 
out any  evidence  of  the  matters  alleged,  and  have  a  ver- 
dict on  evidence  that  something  other  than  alleged  injured 
the  decedent,  then,  manifestly^  plaintiff  has  a  recovery  with- 
out any  evidence  of  the  case  that  he  has  brought  into  court. 
If  that  is  the  law,  then  plaintiff  need  not  file  a  petition  at 
all,  and  may  have  a  verdict  by  exhibiting  his  policy.  Should 
he  go  through  the  useless  formality  of  filing  a  petition,  he 
need  but  allege  that  decedent  came  to  his  death  by  "some" 
accidental  means;  and  if  defendant  move  for  more  specific 
statement,  his  motion  should  be  overruled.  Or  plaintifiT 
may  allege  that  decedent  came  to  his  death  because  of  the 
explosion  of  a  revolver,  and  have  verdict  on  proof  that  the 
cause  of  death  was  being  struck  by  a  brick  that  had  fallen 
from  a  building, — for  both  are  accidental  means  of  injury, 
and  within  the  policy.  With  one  stroke  of  the  pen,  the  ma- 
jority has  ruled  that  one  who  defends  a  suit  on  a  policy  is 
not  entitled  to  prepare  for  trial.  For  he  may  not  stop  his 
investigation  when  he  is  satisfied  that  plaintiff  cannot  sus- 
tain his  i)etition,  but  must  do  the  best  he  may  to  meet  evi- 
dence not  foreshadowed  by  the  petition,  after  such  evi- 
dence is  put  in  on  the  trial.  On  this  rule,  he  may,  of  course, 
not  move  for  a  continuance  on  the  ground  of  surprise,  be- 
cause it  is  his  duty  to  assume  that  the  petition  will  be  cast 
aside,  and  to  prepare  to  meet  any  and  all  things  that  make 
liability  on  the  policy  without  reference  to  the  limitations 
in  the  petition.  The  rule  allowing  amendment  to  meet  the 
proof  no  longer  exists.  What  need  to  so  amend  when  there 
may  be  recovery  without  amending?  On  the  reasoning  of 
the  majority,  should  a  defendant  in  a  suit  on  policy  set  it 
out,  and  select  two  from  ten  bases  of  forfeiture  therein  con- 
tained, he  may  avoid  the  policy  though  he  failed  to  prove 
these  two,  if  he  proved  one  or  more  of  the  other  eight.  The 
majority  overrules  Monagh4m  v.  Equitable  Life  Ins.  Co., 
184  Iowa  352,  without  mentioning  it,  and  gives  to  that  case 


Dec.  1918]    BuDDB  v.  National  T.  Ben.  Assn.  1235 

also  the  effect  of  a  stamp  on  a  railroad  ticket  that  the  same 
is  good  for  that  day  and  date  only.'  In  that  Case,  the  exact 
holding  is  that,  no  matter  how  liable  the  defendant  might 
be,  a  directed  verdict  in  his  favor  will  be  affirmed  if  claim 
against  him  has  been  restricted  by  the  pleadings  of  the 
plaintiff  and  the  concession  of  his  counsel  as  to  what  in  the 
pleadings  is  relied  upon  for  the  right  to  recover,  and  there 
is  no  evidence  to  support  the  claim  of  the  pleading  as  thus 
restricted. 

To  the  same  effect,  and,  in  effect,  overruled  by  the  ma- 
jority without  mention,  is  Doyle  v.  WUlcockson,  184  Iowa 
757 ;  Oib8on  v.  Iowa  Legion  of  Eonor,  178  Iowa  1156 ;  B(Ul 
V.  Davenport y  170  Iowa  33;  Seymour  v.  Chicago  d  N.  W.  R. 
Co.,  181  Iowa  218 ;  Koontz  v.  Iowa  City  St.  Bank,  183  Iowa 
1353 ;  and  Thomas  v.  Long,  182  Iowa  859.  Indeed,  the  ma- 
jority overrules  ten  thousand  decisions,  and  every  text  on 
the  subject  of  plea  and  proof.  I  could  well  be  accused  of 
pedantry  for  indulging  in  elaborate  argument  or  citation  on 
the  proposition  that  the  recovery  is  limited  by  the  petition, 
and  cannot  be  had  without  proof  of  the  petition,  were  I 
not  justified  in  so  doing  by  the  astonishing  fact  that  the 
majority  has  challenged  and  destroyed  this  rule.  In  the 
last  analysis,  the  opinion  recurs  in  type  to  that  apocryphal 
Irish  jur}'  that  found  the  defendant  guilty'  of  murder, 
though  the  alleged  corpse  walked  into  the  court  room  be- 
fore the  jury  retired,  and  who  explained  the  verdict  with 
a  statement  that  the  jury  knew  the  defendant  had  stolen  a 
widow's  cow. 

la 

It  follows  no  opinion  testimony  to  the  effect  that  condi- 
tions found  on  the  autopsy  were  due  to  "some"  external 
cause  is  of  weight;  and  that  it  is  of  no  importance  that  the 
spleen  was  hard  and  considerably  enlarged;  neither  spleen 
or  any  injury  to  it  is  mentioned  in  the  petition.  So  of  a 
kink  found  in  the  bowel.    Moreover,  if  this  lack  of  plea  as  to 
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the  kink  is  waived  in  argument,  still,  the  evidence  that  the 
kink  was  found  is  of  no  probative  weight,  because  the  cause 
of  the  kink  is  left  in.  equipoise.    The  witnesses  for  plaintiff 
say  the  kink  might  naturally  be  produced,  not  only  by  some 
strain  or  anything  that  happened  in  the  work  that  decedent 
did,  but  could  as  well  be  produced  by  an  ulcer,  or  because 
the  mucous  surface  of  some  portion  of  the  bowel  had  been 
injured,  or  by  any  condition  that  would  produce  an  in- 
flammatory change  in  the  intestines,  causing  inflammation 
through  contractions,  or  by  something  like  unnatural  peris- 
talsis, or  the  taking  of  excessive  laxatives,  or  from  a  spas- 
modic movement  of  the  bowel,  without  outward  cause  of  any 
kind,  or  from  weakness  in  the  wall  of  the  gut  in  that  part, 
or  by  gases  or  gas  formations  due  to  fermentation  of  food, 
and  other  things. 

II.  The  next  difference  is  because,  in  my  opinion,  the 
majority  holds  that  plaintiff  had  a  jury  case  on  an  auc- 
tion that  an  abscess  of  the  pancreas  was  the  sole  cause  of 
death,  although  there  is  no  evidence  that  either  such  abscess 
or  anything  else  waa  the  sole  or  any  cause  of  the  death.  I 
do  not  understand  it  to  be  matter  of  common  knowledge 
that  any  abscess  of  the  pancreas  is  necessarily  lethal,  or 
that  any  presumption  exists  that  it  was  any  cause  of  the 
death.  If  the  objection  that  other  things  found  on  the 
autopsy  are  not  pleaded  be  passed,  there  is  no  evidence  that 
these  were  the  sole  cause  or  any  cause  of  the  death.  In  fact, 
the  plaintiff  expended  all  his  force  on  proving  the  cause  of 
what  the  autopsy  disclosed,  and  made  no  effort  to  prove  the 
relation  of  these  to  the  death.  In  my  opinion,  the  plaintiff 
must  be  defeated  because  he  has  no  evidence  of  what  did 
cause  the  death  of  his  assured. 

III.  On  the  theory  of  the  opinion,  it  is  idle  to  con- 
sider what  relevant  testimony  there  is.  But  I  think  the  in- 
quiry is  a  controlling  one.  I  am  content  to  demur  to  the 
facts  set  out  in  the  opinion  of  the  majority,  and  think  the 
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BtateQient  of  facts  therein  is  demurrable,  on  the  ground  that 
it  discloses  no  evidence  tending  to  support  the  petition.  The 
opinion  rightly  states  the  plea  to  be  that,  through  carrying 
ashes  or  helping  shift  a  wagon,  decedent  "slipped  and  strain- 
ed himself,  producing  an  abscess  of  the  pancreas,  which 
resulted  in  peritoneal  inflammation  and  death."  The  evi- 
dence addressed  to  this  allegation  is  that  decedent  did  carry 
ashes  in  a  tub,  with  the  tub  held  against  his  abdomen.  The 
only  eyewitness  mentions  no  slip,  though  he  must  have  seen 
it,  had  one  occurred.  He  says  that  the  wagon  weighed  1,200 
to  1,500  pounds ;  that  they  slid  it  "over  in  a  different  posi- 
tion;" and  the  witness  says  they  "had  no  trouble  about 
that,  moved  it  easy,  the  ground  was  muddy,  and  it  slipped 
over."  BBe  adds  that  decedent  made  no  complaint,  and  re- 
turned to  work  in  the  afternoon,  worked  all  afternoon,  and 
still  made  no  complaint.  The  only  other  testimony  is  that 
decedent  held  his  hand  on  his  stomach  during  the  noon 
hour,  and  declined  to  eat,  returned  to  work,  went  to  a  doc- 
tor that  evening,  and  there  was  found  a  little  discologration 
over  the  central  portion  of  his  abdomen,  and  continuous 
rigidity  of  the  muscles,  muscular  spasms  ensued;  that  de- 
cedent, who  had  been  in  good  health  in  the  past,  never  be- 
came well  from  then  on ;  that  he  died  in  about  two  months ; 
and  that,  on  the  autopsy,  an  abscess  of  the  pancreas  was 
found.  I  have  already  said  all  I  care  to  about  the  fact  that 
an  enlargement  and  hardening  of  the  spleen  and  a  kink  in 
the  bowel  was  also  found.  I  am  not  overlooking  that  the 
condition  of  the  decedent  might  Be  some  evidence  that  he 
had  suffered  a  strain  due  to  a  slip,  but  have  to  say  that  find- 
ing an  abscess  of  the  pancreas,  or,  if  you  please,  an  enlarged 
and  hardened  spleen  and  a  kink  in  the  bowel,  confessed- 
ly causable  in  many  ways,  is  no  evidence  that  decedent  ever 
slipped  and  thereby  strained  himself, — and  that,  if  it  be, 
since  the  testimony  of  the  plaintiff  excludes  the  possibility 
of  a  slip  while  and  during  the  time  the  work  declared  on 
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in  the  petition  was  done,  if  the  condition  found  be  any  evi- 
dence of  any  slip,  it  must  be  held  that  the  slip  did  not  occur 
during  the  work,  and  at  the  time  fixed  in  the  petition.  I 
am  abidingly  of  the  opinion  that  the  learned  trial  judge 
was  right  in  directing  a  verdict  for  the  defendant,  upon  the 
expressed  ground  by  him  that  there  was  no  evidence  of  any 
quick  movement  or  slip. 

IV.  There  could  not  well  be  a  more  effective  confes- 
sion of  error  than  is  furnished  by  an  avoidance  argumeut 
made  by  the  majority.  That  is,  since  counsel  for  appellee 
has  made  no  argument  in  this  court,  except  to  claim  that 
defendant  is  under  no  liability,  appellee  has  conceded  that  a 
directed  verdict  is  erroneous  w^hich  holds  that  there  is  no 
liability  under  the  petition.  If  one  assume  the  ruling  be- 
low was  that  there  was  no  liability,  that  includes  holding 
there  is  no  liability  on  the  petition.  Were  that  so,  the  re- 
lief due  on  appeal  would  be  to  limit  the  decision  below  to 
one  that  there  is  no  liability  on  the  petition.  If  counsel  for 
appellee  made  no  argument,  a  correct  judgment  would  not 
be  annulled  because  such  judgment  was  accompanied  by  an 
erroneous  judgment.  And  so  of  a  claim  in  argument  by 
appellee  that  defendant  was  under  no  liability.  The  most 
that  could  effect  is  that  we  should  not  sustain  the  claim 
in  so  far  as  it  is  too  broad.  That  appellee  claims  more  than 
he  is  entitled  to,  is  no  warrant  for  holding  he  has  conceded 
away  what  he  is  entitled  to.  The  majority  has  made  it  the 
safer  course  for  the  appellee  to  offer  no  aid  to  the  court. 
The  sole  justification  for  resorting  to  such  a  startling  rule 
of  appellate  practice  is,  "any  port  in  a  storm.'' 


Mary  Calvert,  Appellant,  v.  Des  Moines  City  Railway 

Company,  Appellee. 

NEQLIGENCE:    Bes  Ipsa  laoquitur.    The  maxim  **r€8  ipsa  loquituf* 
simply  means  that  "the  thing  or  affair  speaks  for  itself,"  and, 
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so  speaking,  authorizes  the  presumption  of  negligence,  in  the 
absence  of  a  showing  to  the  contrary.  Applied  where  a  passen- 
ger, in  passing  out  of  a  car,  wsub  thrown  and  Injured,  by  the 
oatchlng  of  her  clothing  on  some  projection  near  the  door. 

Appeal  from  Polk  District  Court, — Hubert  Utterback. 

Judge. 

December  14,  1918. 

Action  to  recover  damages  claimed  to  have  been  caus- 
ed by  the  catghing  of  plaintiff's  dress  skirt  upon  a  defec- 
tive bar  or  obstruction  on  the  floor  of  one  of  defendant's 
cars,  while  she  was  engaged  in  alighting  therefrom.  At  the 
close  of  plaintiff's  evidence,  there  was  a  directtni  verdict  in 
favor  of  the  defendant,  and  plaintiff  appeals. — Reversed,- 

Wm,  O.  Clark  and  F.  L,  Oroesheck,  for  appellant. 

W,  H,  McHenry,  for  appellee. 

Stevens,  J. — ^Plaintiff  was  injured  while  attempting  to 
alight  from  one  of  defendant's  cai-s.  In  describing  the  ac- 
cident, plaintiff  testified : 

"At  the  point  of  getting  off,  I  rung  a  bell.  The  car 
stopped  at  the  usual  place.  Conductor  opened  the  door  and 
stood,  and  when  I  went  to  step  off,  and  as  I  put  my  foot 
down  to  the  step,  it  seemed  like  my  dress  caught  tight 
around  my  ankle,  as  I  was  going  to  put  my  foot  down,  and 
it  held  me  back  for  a  minute,  and  then  it  seemed  to  loosen 
quick,  and  pitched  me  forward  off  the  platform  onto  the 
ground.  Q.  What  did  the  dress  catch  on,  if  you  know?  A. 
On  the  plate,  coming  out  of  the  car  door.  There  is  an  iron 
bar  or  something  goes  along  there.  I  hadn't  got  hold  of  the 
handhold  yet.  I  was  about  to  take  hold  of  it,  but  had  not 
got  hold  yet.  I  was  about  to  take  hold  of  it  but  had  not 
got  hold  of  it.  At  the  time  I  first  felt  my  skirt  caught,  I 
was  going  to  step  off  the  platform — off  the  step.    My  skirt 
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caught  around  my  left  ankle.  That  is  the  foot  I  was  put- 
ting out  to  step  onto  the  step ;  and  then,  of  course,  it  was 
caught  tight  around  my  ankle  for  just  a  minute,  or  second ; 
and  then  I  pitched  forward.  I  was  in  motion  to  get  onto 
the  step.  Exhibit  A  is  the  dress  skirt  that  I  wore  at  the 
time  the  accident  happened  to  me.  The  opening  where  the 
hooks  are,  came  on  the  side,  as  I  was  wearing  the  dress. 
The  .tear  or  rent  in  the  back  was  made  at  the  time;  that 
is  what  threw  me  oflf.    That  is  where  it  caught." 

Upon  cross-examination,  she  testified  that  she  glanced 
back  over  her  shoulder,  and  saw  that  her  skirt  was  caught 
on  something;  but,  when  pressed  to  state  upon  what  it  was 
caught,  she  apparently  was  unable  to  do  so.    She  admitted 
that  she  did  not  see  a  nail  or  screw  projecting  above  the  car 
step  or  floor,  and  could  not  tell  more  definitely  than  ap- 
pears from  the  above  statement  upon  what  her  skirt  caught. 
Her  testimony  in  chief  was  very  much  weakened  by  the 
cross-examination,  but  w^e  are  not  inclined  to  hold  that  it 
did    not   present   a   question    of   fact   for   the   jury.      If 
there  was  no  defect  in  the  car,  defendant  was  in  a  posi- 
tion to  prove  that  fact.    While  it  was  suggested  by  coun- 
sel for  appellee,  when  cross-examining  plaintiff,  that  some- 
one may  have  stepped,  or  stood,  upon  her  skirts  plaintiff  did 
not  so  testify.    Many  cases  are  cited  and  reviewed  by  coun- 
sel, but  we  do  not  r^ard  the  holding  of  any  of  them  as 
controlling  in  this  case.    Ghilf,  C.  d  8.  F,  R,  Co,  v,  Davis, 
(Tex.)  161  S.  W.  932;   O'Leary  v,  8t.  Paul  City  R.  Co,.  138 
Minn.  163  (164  N.  W.  659) ;   Gardner  v.  Chicago  d  M.  El^c. 
R.  Co.,  164  Wis.  541  (159  N.  W.  1066),  were  aU  submitted 
to  the  jury  by  the  lower  court,  and  verdicts  were  returned 
in  favor  of  plaintiff.    In  each  of  the  cases,  the  defendant 
offered  evidence  from  which  the  conclusion  tiiat  it  was  not 
negligent  was  inevitable,  and  the  judgment  of  the  court 
below  was  reversed.    The  facts  of  Thomas  v,  Boston  Elev. 
R.  Co.,  193  Mass.  438  (79  N.  E.  749),  sufficiently  distinguish 


J 


Dec.  1918]  Casady   v.   Casady.  1241 

it  from  the  case  at  bar.  Plaintiff  testified  in  chief  that  her 
skirt  caught  on  a  part  of  the  car  that  it  may  be  assumed 
would,  ordinarily,  be  safe;  and  the  fact  that  she  was  un- 
able to  testify  to  the  presence  of  a  nail,  screw,  or  other  ob- 
struction upon  the  floor  or  step  of  the  car,  or  to  definite- 
ly point  out  the  defect,  if  any,  in  the  iron  bar,  is  not  con- 
clusive against  her.  Large  numbers  of  passengers  alight, 
evidently  in  safety,  from  defendant's  cars;  and  we  think 
enough  was  shown  to  cast  the  burden  upon  the  defendant  to 
show  that  the  injury  was  not  caused  by  its  negligence. 

It  is  not  necessary  for  us  to  define  or  discuss  at  length 
the  doctrine  of  rea  ipsa  loquitur.  The  rule  is  familiar,  and 
the  only  difficulty  is  encountered  in  its  application;  but 
see  Weber  v,  Chicago,  R.  I.  d  P.  R.  Co.,  175  Iowa  358,  359, 
and  Basham  v.  Chicago  G.  W.  R.  Co,,  178  Iowa  998. 

We  cannot  say,  as  a  matter  of  law,  that  plaintiffs  tes- 
timony in  chief,  that  her  skirt  caught  on  the  iron  bar  re- 
ferred to,  was  so  completely  discredited  by  the  cross-ex- 
amination as  to  leave  no  question  of  fact  for  the  jury.  It 
is  our  conclusion,  therefore,  that  the  judgment  of  the  court 
below  should  be,  and  it  is, — Reversed. 

Preston,  C.  J.,  Wbavbr  and  Gaynor,  JJ.,  concur. 


Frank  Casady  et  al..  Appellants,  v.  Simon  Casady,  Appellee. 

ADVERSE  POSSESSION:    tTnclelivered  Deed  as  Color  of  Title.    A 

1  duly  executed  and  acknowledged,  but  undelivered,  deed  fur- 
nishes no  color  of  title  to  the  grantee. 

arPTS:    Insufficient  Evidence  of  Delivery.    A  completed  gift  may 

2  not  rest  on  a  mere  promise  inter  vivos  to  make  a  gift,  nor  on 
any  length  of  possession  which  was,  originally,  permissive  only, 
unless  there  be  some  evidence  that  such  permissive  possession 
was  broken,  and  that  the  subsequent  possession  was  referable 
to  some  promise  that  the  possessor  should  then  have  the  prop- 
erty as  his  own. 
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ADVERSE  POSSESSION:    PermisBlye  Possession  Presumed  to  Oon- 
3    tinue.    A  possession  which  was,  in  Its  Inception,  permissive  only, 
will  be  presumed  to  so  continue. 

Appeal  from  Polk  District  Court. — ^Lawebncb  Db  Graff, 

Judge. 

Dbgbmbeb  14,  1918. 

Suit  in  equity  to  set  aside  deed,  and  to  quiet  title  ta 
land.  On  trial  to  the  court,  the  petition  was  dismissed^ 
and  pjaintiffs  appeal.  The  material  facts  are  stated  in  the 
opinion . — Affirmed. 

F.  T.  Van  Liew,  for  appellants. 

Henry,  Alherson  d  Henry,  for  appellee. 

Weaver,  J. — Frank  Casady,  senior,  now  deceased,  was 
the  brother  of  the  defendant,  Simon  Casady,  and  father  of 
the  plaintiffs,  Frank  Casady,  junior,  Harry  Casady,  E.  E. 

Casady,  and  Augusts  Freed.  The  father  of 
1.  Adverse  pob-      Frank  Casady,  senior,  and  Simon  Casady, 

SESSIOV  *    lin- 

deiivpred  deed      was  P.  M.  Casady,  uow  deccascd-     p.  M. 

fis  color  of 

title.  Casady    died    intestate,    August    31,    1908, 

leaving  surviving  him  his  wife,  his  two  sons 
above  named,  and  two  grandchildren,  children  of  a  deceased 
daughter.  The  son,  Frank  Casady,  senior,  died  intestate, 
January  19,  191G,  leaving  the  plaintiffs  herein  his  heirs  at 
law.  P.  M.  Casady  was  a  pioneer  settler  at  Des  Moines,  a 
lawyer  of  note,  and  prominent  banker  and  man  of  business. 
Many  years  before  his  death,  he  came  into  the  ownership  of 
200  acres  of  land,  in  the  immediate  vicinity  of  the  city. 
About  the  year  1882,  Frank  Casady,  senior,  moved  upon  a 
40-acre  tract  of  this  land,  where,  with  some  interruptions, 
he  made  his  home  during  the  remainder  of  his  life.  That 
this  was  done  with  the  knowledge  and  consent  of  P.  M. 
Casady  is  clear,  but  of  the  details  or  particular  tnrms,  if 
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any,  then  made  between  father  and  son,  concerning  the  land 
or  its  possession,  there  is  little,  if  any,  testimony.  The  busi- 
ness relations  and  dealings  between  them  from  this  date 
forward  will  be  somewhat  better  understood  when  we  say 
that  the  son,  Frank  Casady,  senior,  was  addicted  to  the  in- 
temperate use  of  intoxicating  liquors,  a  habit  which  evi- 
dently convinced  his  father  that  property  entrusted  to  hi^ 
absolute  ownership  was  quite  sure  to  be  wasted.  In  the 
year  1900,  P.  M.  Casady,  apparently  by  way  of  advance- 
ment, conveyed  160  acres  of  the  land,  in  tracts  of  iO  acres 
each  (but  not  including  the  40  acres  occupied  by  Frank), 
to  members  of  his  family  other  than  Frank.  At  or  about 
the  same  time,  he  prepared  a  deed  of  gift  of  the  40  acres 
in  controversy  to  Frank  Casady  and  Kitty  Casady,  his  wife, 
as  joint  tenants  for  life,  with  remainder,  at  the  death  of 
the  survivor,  to  their  children.  The  deed  was  duly  signed 
and  acknowledged  by  P.  M.  Casady  and  wife,  but  appears 
never  to  have  been  delivered  to  Frank.  After  tho  death  of 
the  father,  the  instrument  was  found  in  a  pocketbcok  in  his 
desk,  by  his  administrator.  The  evidence  tends  to  show, 
however,  that  he,  on  or  about  the  date  of  the  de?d,  spoke 
of  his  purpose  to  give  Frank  a  life  astate  in  the  land,  with 
remainder  over  to  Frank's  children.  On  September  16, 
1901,  one  year  and  five  months  after  the  date  of  the  unde- 
livered deed,  a  written  contract  was  made  and  entered  into 
between  P.  M.  Casady  and  wife,  and  Frank,  senior,  and 
wife,  in  words  as  follows: 

"This  agreement,  entered  into  this  16th  day  of  Sep^ 
tember,  1901,  between  Phineas  M.  Casady  and  Augusta 
Casady,  of  the  first  part,  and  Frank  Casady  and  Kittie 
Casady,  6f  the  second  part,  witnesseth : 

"That,  in  consideration  of  the  parties  of  the  first  part 
paying  unto  the  parties  of  the  second  part  dunng  their 
natural  lives  the  sum  of  one  thousand  dollars  por  annum, 
in  monthly  payments  of  eighty-three  and  33-100  dollars. 
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commencing  October  1,  1901,  the  said  parties  of  the  second 
part  hereby  relinquish  all  their  interest  in  and  t3  the  es- 
tate of  the  parties  of  the  first  part. 

"And  it  is  further  agreed  between  the  parties  that,  in 
the  event  of  the  death  of  either  of  the  parties  of  tlie  second 
part,  the  sum  of  five  hundred  dollars  per  annum  in  month- 
ly sums  of  forty-one  and  66-100  dollars  shall  be  paid  to  the 
survivor  during  his  or  her  natural  life. 

"It  is  distinctly  understood  and  agreed  to  by  all  the 
parties  hereto  that  this  contract  and  agreement  shall  not 
be  pledged  or  assigned  to  anyone  for  money  advanced  or 
loaned  or  used  as  collateral. 

"(Signed)     Phineas  M.  Casady. 

"Mrs.  Augusta  Casady. 
"Frank  Casady.    * 
"Mrs.  P.  Casady. 
"Witnesses : 

"Miss  Augusta  Casady. 

"E.  E.  Casady. 

"Frank  Casady,  Jr. 

"Harry  Casady." 

The  annuity  provided  for  by  this  agreement  was  paid 
each  year  by  P.  M.  Casady  during  his  lifetime,  and  there- 
after by  his  administrator,  until  the  death  of  Frank  and  his 
wife.  On  October  18,  1915,  Frank  Casady,  senior  (his  wife 
being  then  deceased),  executed  and  delivered  to  his  broth- 
er, Simon  Casady,  defendant  herein,  a  quitclaim  deed  for 
the  40-acre  tract  in  controversy.  The  expressed  considera- 
tion for  the  deed  was  $2,000,  payable,  J500  on  the  execu- 
tion of  the  deed,  and  the  remainder  on  March  1,  1916,  at 
which  time  the  grantor  would  deliver  possession  to  the 
grantee.  As  already  noted,  the  grantor  died  in  January, 
1916,  before  the  date  provided  in  the  deed  for  the  deliveiy 
of  possession ;  but  on  or  soon  after  such  date,  the  diefend- 
ant  assumed  the  possession,  and  has  since  retained  it. 
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In  this  action,  the  plaintiffs  allege  that  their  grand- 
father, P.  M.  Casady,  conveyed  the  land  to  their  father  for 
life,  with  remainder  over  to  them ;  that,  although  there  was 
no  manual  delivery  of  the  deed,  it  was  deposited  and  pre- 
served for  the  benefit  of  the  grantees  therein  named;  that 
their  father,  in  pursuance  of  such  deed  and  such  under- 
standing or  agreement  with  the  said  P.  M.  Casady,  went 
into  possession  of  the  property  and  retained  the  saihe,  un- 
der color  of  title,  for  more  than  ten  years ;  and  that  such 
title  has  been  so  established  and  confirmed  by  adverse  pos- 
session. Plaintiffs  further  allege,  in  avoidance  of  the  con- 
veyance made  by  their  father  to  the  defendant,  Simon  Casa- 
dy, that  the  said  Frank  Casady,  senior,  at  the  date  of  said 
instrument,  had  become  and  was  so  debilitated  in  body  and 
mind  by  reason  of  his  intemperate  habits  as  to  be  incapable 
of  making  a  valid  conveyance,  or  of  intelligent  comprehen- 
sion of  the  meaning,  nature,  or  effect  of  such  transaction 
upon  his  personal  or  property  rights;  and  that  the  defend- 
ant, Simon  Casady,  wrongfully  took  advantage  of  his  weak 
and  helpless  condition,  to  procure  from  him  a  deed  for  the 
property  at  a  price  which  was  and  is  grossly  inadequate. 
The  defendant  denies  that  Frank  Casady,  senior,  ever  had 
or  acquired  any  title  to  the  land;  denies  that  the  deed 
signed  and  acknowledged  by  P.  M.  Casady  in  the  year  1900 
was  ever  delivered  to  the  said  Frank,  or  delivered  to  or 
deposited  with  any  other  person  for  his  use  or  benefit,  and 
denies  that  the  conveyance  from  Frank  was  obtained  by 
fraud  or  undue  advantage,  or  that  Frank  was  mentally  in- 
competent to  make  such  conveyance. 

By  way  of  cross-petition,  defendant  alleges  title  in  him- 
self; that  such  title  was  derived,  in  part,  by  inheritance 
from  his  father,  who  died  intestate,  seized  of  the  title  to 
said  land,  and  in  part  by  conveyance  from  the  other  heirs 
entitled  to  share  in  the  estate  of  his  father:  that,  by  rea- 
son of  the  contract  of  1901,  between  the  father  and  Frank, 
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the  latter  took  nothing  by  way  of  inheritance  from  the 
former;  and  that  neither  he  nor  his  children,  the  Dlain- 
tiffs,  ever  acquired  any  right,  title,  or  interest  in  this  prop- 
erty. Defendant  therefore  prays  a  decree  quieting  the  title 
in  himself,  against  the  adverse  claims  of  the  plaintiffs. 

After  hearing  the  evidence,  the  trial  court  found  the 
equities  to  be  with  the  defendant,  dismissed  the  bill,  quiet- 
ed the  defendant's  title,  as  prayed;   and  plaintiffs  appeal. 

Before  the  issues  came  on  for  hearing  in  the  trial  court, 
Augusta  Freed,  named  as  one  of  the  plaintiffs,  was  permit- 
ted to  withdraw  from  the  case,  and  she  had  no  part  in  the 
trial  or  adjudication. 

I.  Counsel  for  appellants  start  with  the  proposition 
that  the  deed  prepared  by  P.  M.  Casady  to  his  son  Frank, 
in  the  year  1900,  operated  to  give  the  latter  color  of  title, 
and  that  possession  thereunder  for  ten  years  or  more  wad 
sufficient  to  establish  his  right  against  the  father  and  all 
persons  claiming  by  or  under  him. 

But  we  think  that  no  authority  goes  to  the  extent  of 
holding  that  a  deed  of  which  there  has  been  no  delivery, 
either  actual  or  constructive,  affords  "color  of  title"  upon 
which  title  by  adverse  possession  can  be  acquired.    Color  of 
title  is  most  commonly  defined  to  be  that  "which  in  appear- 
ance is  title,  but  in  reality  is  no  title."    Wri{/ht  v,  Mattison. 
59  U.  S.  50  (15  L.  Ed.  280).    The  deed  in  question  was  not 
defective,  in  form  or  substance;    and,  if  delivered,  would 
have  evidenced  an  actual,  complete,  and  valid  transfer  of 
title,  and  not  mere  color  of  title ;  but,  so  long  as  it  remain- 
ed undelivered,  in  the  hands  of  the  grantor,  it  had  no  more 
legal  effect  than  an  unsigned  and  unexecuted  blank  form; 
and  possession  professedly  taken  and  held  under  or  by  vir- 
tue of  such  an  instrument  can  never  ripen  into  title.     In- 
deed, so  far  as  we  can  find  from  the  record,  there  appears  to 
be  no  competent  evidence  that  the  making  or  existence  of 
this  deed  was  known  to  Frank  or  to  his  children,  until  aft- 
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er  the  death  of  P.  M.  Casady.  If,  therefore,  plaintiffs  have 
any  right  or  title  to  the  property,  it  must  be  found  else- 
where than  in  this  deed. 

But  counsel  say  there  was  a  parol  gift  by  P.  M.  Casady 
to  his  son  Frank  of  a  life  estate,  with  remainder  over  to 
his  children,  and  that  this  gift  was  followed  by  possession, 

use,  enjoyment,  and  improvement  by 
2.  Gifts:  insuf-  Frank  and  his  family,  thus  perfecting  a 
of  deuveryf"*^^  transfer  of  the  title,  and  making  the  gift  ir- 
revocable. It  does  not  appear,  however,  that 
Frank  took  or  held  possession  under  any  agreement  or  un- 
derstanding that  the  land  was  being  given  to  him  or  to  his 
family.  Indeed,  he  had  been  in  the  possession,  or  at  least 
had  been  living  upon  the  land,  for  nearly,  or  quite,  eighteen 
years,  before  this  deed  was  drawn,  or  anything  done  by  his 
father  looking  to  a  distribution  of  the  property  among  the 
members  of  the  family;  and,  so  far  as  appears  upon  the 
surface,  the  manner  and  extent  of  Frank's  possession  con- 
tinued unchanged,  to  the  end  of  his  life.  The  claim  asserted 
by  the  plaintiffs  that  there  was  a  gift  of  the  land  in  1900 
is,  therefore,  without  the  support  of  any  presumption  or  in- 
ference which  might  have  arisen  if  the  entry  of  Frank  into 
the  possession  had,  in  fact,  followed,  or  had  been  coinci- 
dent with  the  date  of  the  undelivered  deed,  or  with  the  con- 
veyance of  the  rest  of  the  200  acres  to  others  of  his  father's 
prospective  heirs.  It  is  doubtless  true  that  P.  M.  Casady 
did  contemplate  making  the  gift  to  Frank  and  his  family 
effective  by  the  delivery  of  the  deed,  but  it  is  no  less  clear 
that,  for  some  reason,  he  hesitated,  and  withheld  it.  It  is 
perhaps  an  allowable  inference  that  knowledge  of  his  son's 
bondage  to  the  drink  habit  led  him  to  doubt  the  wisdom 
of  a  gift  in  that  form;  and  this  inference  is  somewhat 
strengthened  by  the  circumstance  that,  in  the  following 
year,  he  entered  into  a  written  obligation  to  furnish  the  son 
an  annuity  of  f  1,000  during  life,  thereby  in  some  degree  in- 


•<. 
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suring  him  against  absolute  want,  to  which  his  reckless 
habits  exposed  him.  Whether  this  be  the  true  explanation 
or  not,  the  plaintiffs  are  here  met  with  the  stubborn  fact 
that  the  deed  was,  in  fact,  withheld,  was  never  delivered, 
and  therefore  it  is  without  life,  force,  or  effect. 

II.    We  think  it  equally  certain  that  the  evidence  faih 
to  establish  any  gift  by  parol.     There  is,  as  we  have  just 
said,  enough  to  show  that  the  father  did  have  in  contem- 
plation the  gift  of  a  life  estate  to  Frank, 
8.  adtbbsb  pos-     and  it  may  be  that  the  record  would  justify 

BB8&I0N  :    per-  ^      j .  xu     a.  i.  T^  1 

miBsive  posses-    a  finding  that  he  gave  Frank  some  assurance 

sion  presumed 

to  conunne.        or  promise  to  the  effect  that  such  gift  would 

be  made  in  due  time;  though  his  conduct 
would  indicate  that  the  consummation  of  such  gift  was  held 
in  abeyance  by  reason  of  doubt  whether  a  favor  of  that 
kind  would  pi-ove  of  any  substantial  benefit  to  his  son ;  for 
the  same  improvidence  which  could  waste  or  dissipate  a  fee 
title  could  also  waste  or  dissipate  a  life  estate.  But  what- 
ever may  be  the  truth  as  to  the  motive  actuating  the  fa- 
ther's conduct  in  this  respect,  the  fact  that  he  withheld  the 
deed  is  very  significant  of  his  conviction  that  the  time  had 
not  arrived  for  consummating  the  gift  by  a  transfer  of  the 
title.  A  mere  intention  to  give  in  the  future,  however  well 
proven,  gives  rise  to  no  obligation  which  the  law  will  recog- 
nize or  enforce.  Nor  will  a  promise  to  make  a  gift  inter 
vivos  vest  any  right  or  title  in  the  donee,  except  where  the 
promise  is  followed  by  performance,  in  the  surrender  of  pos- 
session or  dominion  over  the  alleged  subject  of  the  gift. 

These  propositions  are  elementary,  and  require  no  cita- 
tion or  review  of  the  authorities.  It  is  contended  for  ap- 
pellants that,  in  this  case,  there  was  a  delivery  of  posses- 
sion to  Frank,  and  an  exercise  by  him  of  dominion  over  the 
property  suflScient  to  answer  these  requirements.  It  is  true 
that  Frank  did  have  possession  of  this  land,  lived  upon  it, 
leased  it  to  others,  improved  it  to  some  extent,  in  a  manner 
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consistent  with  a  claim  of  right  op  ownership ;  and,  as  we 
have  already  said,  this  circumstance  would  be  of  much 
weight  in  support  of  plaintiffs'  contention,  were  it  not  that 
his  possession,  use,  and  control  of  the  premises  were  be- 
gun years  before  the  evidence  discloses  any  claim  of  title  by 
Prank,  or  any  suggestion  by  his  father  of  a  purpose  to  give 
him  the  property.  He  was  undoubtedly  given  a  somewhat 
free  hand  in  the  use  and  enjoyment  of  the  property;  and, 
so  long  as  the  father  retained  the  title  and  ownership,  the 
latter  was  apparently  content  to  permit  the  son  to  have  a 
home  thereon,  and  such  support,  enjoyment,  and  profit  as  he 
could  obtain  therefrom,  without  any  rental  charge.  In  the 
absence  of  proof  to  the  contrary,  the  right  under  which  the 
possession  and  use  were  originally  taken  will  be  presumed 
to  have  continued.  In  other  words,  Frank's  possession  and 
use  of  the  land,  when  originally  taken,  were  permissive 
only;  and,  in  the  absence  of  other  evidence,  the  mere  con- 
tinuance in  such  use  and  possession  will  be  presumed  to  re- 
tain that  character.  Stated  otherwise,  continuance  in  a 
use  and  possession  of  land  which  were  permissive  in  their 
origin  constitutes  no  evidence  of  gift,  nor  will  such  posses- 
sion, by  mere  lapse  of  time,  become  hostile  or  adverse  to  the 
person  under  whom  it  was  taken.  McClenahan  v.  Steven- 
sotiy  118  Iowa  106.  The  burden  was,  therefore,  upon  the 
plaintiffs  to  rebut  the  presumption  that  Frank's  possession, 
admitted  to  have  been  originally  subject  to  the  title  and 
ownership  of  his  father,  ever  became  otherwise,  by  perfected 
gift  inter  vivos,  or  by  some  change  of  attitude  or  circum- 
stances operating  to  make  such  possession  hostile  and  ad- 
verse to  the  father's  title,  for  a  period  of  ten  years.  In  our 
judgment,  the  evidence  in  the  record  is  insufQcient  to  re- 
move this  burden  in  either  respect. 

III.  The  allegation  that  Frank  Casady  was  mentally 
incompetent  to  make  a  deed  at  the  date  of  his  quitclaim  to 
Simon  Casady  is  not  sustained  by  the  evidence,  nor  is  there 
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any  testimony  tending  to  show  that  Simon  Casady  exer- 
cised any  undue  influence  over  him  in  obtaining  the  deed, 
or  deceived  or  misled  him  in  any  way  in  respect  thereto. 
It  does  appear  that  Frank  was,  to  a  great  extent,  a  pitiable 
physical  wreck,  from  excessive  drinking,  and  that  he  was 
often  intoxicated;  but  there  is  nothing  .to  indicate  that, 
when  sober,  he  was  not  competent  to  understand  the  mean- 
ing and  effect  of  ordinary  business  transactions.  Nor  is 
there  any  evidence  that,  at  the  time  of  making  this  deed,  he 
was  intoxicated,  or  not  in  possession  of  a  sound  mind. 

The  conclusions  already  announced  render  unnecessary 
any  ruling  upon  appellants'  contention  that  the  agreement 
by  which  Frank,  in  consideration  of  a  life  annuity,  relin- 
quished all  claims  to  share  in  his  father's  estate,  did  not 
operate  as  a  waiver*  or  relinquishment  of  his  claim  to  a  life 
estate  in  the  40-acre  tract.  Having  failed  to  establish  plain- 
tiffs' claim  that  such  a  life  estate  was  created,  the  effect 
which  the  relinquishment  of  Frank's  heirship  in  the  estate 
of  his  father  might  have  had  upon  his  life  estate,  had  one 
been  created,  is  wholly  immaterial. 

The  case  appears  to  have  been  correctly  decided  by  the 
district  court,  and  the  decree  therein  is — Affirmed. 

Preston,  0.  J.,  Gaynor  and  Stevens,  JJ,,  concur. 


Henry  D.  Eoobrs,  Trustee,  Appellant,  v.  William  Paus- 
tian, Appellee. 

ZaANDLOBD  Am)   TENANT:    Voluntary  Bamoval   as  Defense   to 
1    Eviction  Suit.    A  landlord,  sued  by  his  tenant  for  wrongful  evic- 
tion, may  show,  on  the  Issue  whether  the  tenant's  removal  was 
voluntary  or  otherwise: 

1.  That  he  and  the  tenant  had  a  mutual,  oral  agreement  for 
the  termination  of  the  lease;  and 

2.  That,  prior  to  any  alleged  eviction  by  the  landlord,  the 
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tenant  had  determined  to  abandon  the  premises,  and  was  mak- 
ing active  efforts  to  so  do. 

FBAX7DS,  STATUTE  OF:     Oral  Agreement  to  Terminate  Lease.    An 

2  oral  agreement  to  terminate  a  written  lease,  entered  Into  subse- 
quent to  the  execution  of  the  lease,  is  not  within  the  statute  of 
frauds. 

OOKTBACTSf    Oral  Termination  of  Lease.    A  mutual,  oral  agree- 

3  ment  between  a  landlord  and  his  tenant  for  the  termination  of 
the  lease,  is  supported  by  a  sufficient  consideration. 

Appeal  from  Tama  District  Court — Jambs  W.  Willett, 

Judge. 

December  14,  1918. 

Suit  upon  a  note  given  for  rent  of  real  estate.  The  de- 
fendant admitted  the  note,  and  pleaded  a  counterclaim  for 
damages.  The  damages  claimed  were  predicated  upon  an 
allied  eviction  of  the  defendant  by  the  plaintiff  from  the 
leased  premises,  before  the  expiration  of  the  term  of  the 
lease.  By  the  verdict,  the  damages  were  allowed  to  the  de- 
fendant, and  judgment  was  entered  thereon.  The  plaintiff 
appeals. — Reversed, 

C.  H.  E.  Boardman  and  TT.  T.  Bennett,  for  appellant. 

J.  R.  Caldwell,  for  appellee. 

EvAws,  J. — The  term  of  the  lease  involved  herein  extend- 
ed from  March  1,  1915,  to  March  1,  1918.  The  lease  con- 
tained a  reservation  to  the  plaintiff  of  a  right  to  sell  the 

property  and  to  terminate  the  lease  upon  the 

1.  iikjxmjoBx>  AWD    first  of  March  thereafter,  by  giving  60  days' 

Spy^^remorai"'    notice  to  the  lessee.    On  December  24,  1915, 

eviction  BQit      the  plaintiff  served  a  written  notice  upon 

the  defendant,  terminating  the  lease  March 
1st  following,  pursuant  to  the  reservation  above  stated. 
The  defendant  vacfited  the  premises  on  February  28th  fol- 
lowing, and  claimed  damages  as  for  an  eviction. 
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The  defendant  pleaded,  also,  that  the  reservation  above 
stated  was  included  in  the  lease  without  his  knowledge,  and 
by  reason  of  deception  practiced  upoH  him  by  the  plaintiff; 
and  he  asked  for  a  reformation  of  the  lease  by  the  striking 
out  of  such  clause.  In  advance  of  the  trial  by  jury,  the 
reformation  thus  prayed  by  the  defendant  was  decreed  by 
the  court.  At  the  time  of  the  trial  to  the  jury,  the  plaintiff 
stood  before  the  court  without  the  benefit  of  such  reserva- 
tion in  the  lease.  The  plaintiff  denied  the  eviction,  and 
averred  that  the  defendant  vacated  the  premises  voluntari- 
ly. He  further  pleaded  that,  on  the  ninth  day  of  October, 
1915,  on  the  occasion  of  his  visiting  the  premises  with  a 
proposed  purchaser,  he  and  the  defendant  entered  into  an 
oral  agreement,  whereby  the  defendant  agreed  to  surren- 
der the  lease  and  vacate  the  premises  upon  receiving  from 
the  plaintiff  a  written  notice. 

T.    The  plaintiff  offered  in  various  ways  to  prove  the 
alleged  oral  agreement  of  October  ninth.    All  such  offers 
were  refused,  on  the  ground  that  the  evidence  was  incom- 
petent, as  not  being  in  writing,  and  that  it 
2  Frauds    stat-     ^'^®  withiu  the  statute  of  frauds,  and  was 

agreement^^^      without  Consideration,  and  was  immaterial. 

leaS!"**^  None  of  these  objections  were  good.     An 

oral  agreement,  if  any,  to  terminate  the 
le^se,  was  valid.  Consideration  was  not  lacking.  Such  an 
agreement  operated  to  release  both  parties,  and  the  release 
of  one  was  a  consideration  for  the  release  of  the  other.     In 

the  light  of  the  whole  record,  the  evidence 
3.  Contracts:         ^vas  quite  material.    The  defendant  had  al- 

tion  of^"iease.      leged  in  his  counterclaim  that  the  notice  to 

quit  on  December  24th  had  been  served 
wrongfully  and  maliciously.  The  court,  in  its  instructions, 
charged  the  jury  that,  under  the  evidence  before  it,  mich 
notice  amounted  to  an  eviction,  and  that  the  defendant  was 
entitled  to  damages  therefor.    Manifestly,  If  the  alleged  oral 


J 
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agreement  of  October  ninth  had  been  proven,  it  would  tend 
to  negative  both  the  alleged  malice  and  the  wrongfulness 
of  the  notice  of  December  24th.  The  evidence  ought  to  have 
been  received. 

II.  The  plaintiff  offered  in  evidence  a  transcript  of 
certain  testimony  given  by  the  defendant  at  the  trial  of  the 
equity  issue  in  the  same  case.  This  evidence  was  rejected. 
This  evidence  tended  clearly  to  show  that  the  defendant's 
efforts  at  renting  another  farm  began  long  prior  to  Decern- 
ber  24th,  and  that  he  was  then  acting  und^  the  purpose  to 
vacate  the  premises  at  the  close  of  his  first  year.  It  follows 
that  such  evidence  tended  to  show  that  the  surrender  of  the 
premises  on  February  28th  was  voluntary,  and  not  as  the 
result  of  a  constructive  eviction.  The  evidence  ought  to 
have  been  admitted. 

If  the  rejected  evidence  which  we  have- set  forth  had 
been  received,  the  court  could  not  have  instructed  the  jury 
peremptorily  that  the  written  notice  of  December  24th  con- 
stituted an  eviction.  Whether,  upon  the  record  as  made, 
the  instruction  was  strictly  correct,  we  have  no  occasion 
now  to  consider.  For  the  errors  indicated,  a  new  trial  must  • 
be  awarded,  and  the  judgment  below  is,  accordingly, — Re- 
versed. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Charles  Evert,  Appellee,  v.  A.  D.  Turner  et  al..  Appellants. 

ADVERSE  POSSESSION:  Possession  by  Mistake.  Possession  of 
1  land  by  mistake,  because  in  excess  of  the  calls  of  the  deed  under 
which  the  possessor  intends  to  confine  himself,  will  not  ripen 
into  adverse  title  against  the  true  owner.  So  held  where  the 
mistake  arose  from  choosing  the  wrong  starting  point  in  meas- 
uring the  land. 


1254  EvBRT  V.  TuRNBR.  [184  Iowa 

BOUNDARIES:     Length  of  Acquiescence.    Acquiescence  in  a  boun- 
2    dary  line  must  continue  unbroken  for  a  period  of  ten  years.  In 
order  to  render  the  line  unassailable. 

Appeal  from  Woodhwry  District  Court. — Qborgb  Jbpson, 

Judge. 

December  14,  1918. 

Action  to  quiet  title  to  a  certain  strip  of  land.  De- 
fense: Adverse  possession  and  acquiescence.  Decree  for 
the  plaintiff  in  the  court  below.  Defendants  appeal. — Af- 
firmed, 

Edxcin  J.  Sta^otiy  for  appellants. 

Henderson,  Frihourg  d  Batfield,  for  appellee. 

Gaynor,  J. — The  plaintiff  and  the  defendant  are  the 
owners  of  adjoining  lots,  each  lot  consisting  of  five  acres. 
The  plaintiff's  land  adjoins  the  defendant's  immediately  on 

the  south,  and  the  strip  of  land  in  contro- 
1.  Adverse  pos-      versy  lies  along  the  north  side,  and  is  a  part 

nESnlOrf  •     pOS~ 

ukl^^  ^^  ™*"'    ^^  plaintiff's  lot,  as  shown  by  the  deeds  un- 
der which  the  parties  acquired  title.     The 
defendant  is  in  possession  of  this  strip,  and  claims  to  be 
the  owner  of  it.    The  action  is  to  quiet  the  plaintiff's  title 
against  this  claim. 

The  defense  is  a  general  denial  of  plaintiff's  title,  and  a 
claim:  (1)  That  the  defendant  has  been  in  adverse  pos- 
session  for  more  than  ten  years,  under  color  of  title  and 
claim  of  right;  and  (2)  that,  for  more  than  ten  years  before 
the  commencement  of  this  action,  a  division  fence  was  erect- 
ed as  a  boundary  between  the  tjvo  lots,  and  that  this  fence 
has  been  acquiesced  in  by  both  parties  for  more  than  ten 
years,  as  the  true  boundary  line;  that,  though  this  fence  ia 
30  feet  down  on  plaintiff's  land,  yet  the  plaintiff  has  ac- 
quiesced in  it  as  the  true  boundary  line  for  the  statutory 
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period,  and  is  now  estopped  to  claim  that  it  is  not  the  true 
boundary  line. 

One  Pierson  owns  land  immediately  south  of  the  plain- 
tiff's. A  road,  known  as  the  Lakeport  Boad,  forms  the  east 
line  of  these  lots.  There  is  another  road  on  the  north  line  of 
defendant's  land,  used  and  traveled,  but  never  laid  out  and 
established  as  a  highway  or  a  road.  Plaintiff  purchased 
his  lot  in  September,  1903,  and  took  possession  in  October, 
1903,  and  built  the  fence  which  it  is  now  claimed  is  the  true 
line. 

There  is  some  conflict  in  the  evidence  as  to  the  exact 
date  when  this  fence  was  built.  Some  of  the  testimony 
shows  it  to  have  been  built  in  the  spring  of  1907.  Other  tes- 
timony tends  to  show  that  it  was  built  in  the  fall  of  1906. 
Defendant  purchased  his  land  in  October,  1906,  and  took 
possession  on  January  1, 1907.  There  is  no  claim  of  adverse 
possession  on  the  part  of  any  of  defendant's  grantors,  nor 
is  there  any  claim  of  acquiescence  in  any  line  prior  to  the 
building  of  this  fence  by  the  plaintiff  in  the  fall  of  1906,  or 
the  spring  of  1907.  The  adverse  possession,  therefore,  if  any 
,  there  is,  must  date  from  the  taking  possession  by  the  de- 
fendant, and  the  acquiescence  must  date  from  the  time  of 
the  building  of  this  fence. 

As  said  before,  one  Pierson  owned  the  land  immediate- 
ly south  of  the  plaintiff's.  In  1911,  a  controversy  arose  be- 
tween Pierson  and  the  plaintiff,  in  which  Pierson  claimed 
that  the  plaintiff  was  occupying  30  feet  along  the  north  line 
of  the  lot  owned  by  him,  and  a  surveyor  was  called  out,  to 
ascertain  by  survey  the  true  line  between  all  these  tracts. 
This  survey  was  acquiesced  in  by  the  plaintiff,  by  the  defend- 
ant, and  by  Pierson.  The  defendant  contributed  towards 
paying  the  expense  of  the  survey.  This  survey  developed 
the  fact  that  the  defendant  was  30  feet  too  far  south,  and 
on  plaintiff's  land,  and  that  the  plaintiff  was  80  feet  too 
far  south,  and  on  Pierson's  land.    The  correctness  of  this 
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survey  is  not  disputed.  It  appears  that  the  surveyor  was 
one  skilled  in  the  art  of  surveying.  Some  effort  was  then 
made  to  adjust  these  differences  between  the  parties.  It 
finally  resulted  in  a  compromise  or  settlement  between  Pier- 
son  and  the  plaintiff,  the  plaintiff  conceding  that,  under  the 
survey,  he  was  too  far  south,  and  on  Pierson's  land,  a§ 
shown  by  the  survey.  Plaintiff,  at  the  time,  insisted  that 
the  defendant  was  just  as  much  too  far  south  of  his  line  as 
he  (the  plaintiff)  was  too  far  south  of  Pierson's  line. 

There  was  some  talk  between  the  plaintiff  and  the  de- 
fendant of  compromise,  which  was  never  effected.  The 
plaintiff,  however,  disputed  defendant's  right  to  hold  this 
30  feet  which  was  in  controversy,  and  the  defendant  main- 
tained his  right  to  hold  it  after  these  controversies  arose, 
and  finally  insisted^  when  suit  was  commenced,  that  he  had 
a  right  to  hold  it,  either  on  the  claim  of  adverse  possession, 
or  on  the  theory  of  acquiescence. 

The  trial  court  found  that  the  plaintiff  was  the  owner 
of  the  land,  and  that  defendant  had  acquired  no  right  to  it, 
either  by  adverse  possession  or  acquiescence,  and  entered  a 
decree  in  favor  of  the  plaintiff,  as  prayed,  quieting  the  title 
to  this  strip  of  land  in  the  plaintiff.  From  this  action,  the 
defendant  appeals. 

For  a  better  understanding,  and  an  explanation  some- 
what of  the  way  in  which  the  conditions  arose,  out  of  which 
this  controversy  developed,  we  will  say  that  the  record 
shows  that  the  land  owned  by  these  three  parties  is  in  the 
west  half  of  the  southwest  quarter  of  Section  5 ;  that  there 
is  a  road  on  the  half-section  line,  running  east  and  west 
through  the  section,  and  another  road  running  south  along 
the  east  line  of  these  tracts,  known  as  the  Lakeport  Road ; 
and  the  defendant's  land  extends  north  to  the  half-section 
line.  His  deed  gives  him  a  strip  of  land  enclosed  as  fol- 
lows: Commencing  at  a  point  on  the  half -section  line  run- 
ning east  and  west;    running  thence  south,  20  rods  along 
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the  Lakeport  Koad;  thence  west,  40  rods;  north,  20  rods; 
east  to  the  point  of  beginning.  Plaintiff's  land  commences 
on  the  Lakeport  Road  20  rods  south  of  the  half-section  line, 
extends  south,  20  rods,  west,  40  rods,  north,  20  rods,  east,  40 
rods,  to  the  road.  As  said  before,  on  this  half-section  line 
running  east  and  west,  abutting  defendant's  property  on 
the  north,  is  a  road,  or  street,  traveled,  but  not  laid  out; 
and  we  take  it  from  this  record  that  this  road  is  60  feet 
wide.  After  these  parties  purchased,  in  measuring  south 
to  ascertain  the  location  of  the  lots,  the  plaintiff  started  at 
the  south  side  of  this  latter  road,  and  then  measured  his 
twenty  rods  still  farther  south,  and  then  west,  north,  and 
east  again,  as  required  by  his  deed.  This  brought,  accord- 
ing to  his  measurement,  the  north  line  of  his  lot  30  feet 
south  of  where  it  should  have  been  if  it  had  been  measured 
from  the  middle  of  the  road,  or  from  the  half -section  line, 
and  then,  of  course,  brought  his  lot  30  feet  south  on  Pier- 
son's.  The  mistake  was  in  the  starting  point  of  measure- 
ment. The  lot  that  plaintiff  claims  now,  measured  from 
the  half-section  line,  would  bring  his  land  30  feet  north  of 
where  the  fence  was  placed.  Defendant's  lot,  measured 
from  the  south  side  of  the  highway,  20  rods,  would  bring 
defendant's  lot  to  the  fence ;  but,  measured  from  the  middle 
of  the  road,  or  the  half-section  line,  the  point  from  which 
his  deed  starts,  it  would  bring  defendant's  lot  30  feet  north 
of  the  fence;  and  we  think  this  is  where  the  mistake  oc- 
curred, out  of  which  the  controversy  arises. 

So  we  start  with  the  proposition  that,  under  the  deeds, 
this  30  feet  properly  passed  to  the  plaintiff;  that  the  build- 
ing of  the  fence  occurred  through  a  mistake  in  measure- 
ment, in  that  the  measurement  was  made  from  the  south 
side  of  this  east  and  west  road,  rather  than  from  the  half- 
section  line. 

This  brings  us  to  consider  whether  the  plaintiff  has  lost 
his  rights  to  this  land,  either  by  adverse  possession  or  bv 
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acquiescence.  To  secure  a  right  to  this  strip,  he  must  show 
either  that  for  ten  years  he  has  been  in  open,  adverse,  con- 
tinuous possession  of  this  strip,  under  claim  of  right  or 
color  of  title,  or  that  the  line  has  been  established  by  ac- 
quiescence, at  the  point  claimed.  As  to  the  first  claim,  it 
has  frequently  been  held  that  possession  is  not  sufficient.  If 
the  intention  is  only  to  keep  the  land  which  is  covered  by  the 
deed,  and,  by  mistake  as  to  the  true  line,  a  party  holds  be- 
yond the  true  line,  his  possession  does  not  become  adverse, 
and  does  not  ripen  into  title,  because  the  claim  of  right  to 
hold  must  be  as  broad  as  the  possession,  in  order  to  be  ad- 
verse. 

Although  there  is  some  testimony  that  the  defendant  in- 
tended to  claim  up  to  the  fence,  as  built  by  the  plaintiff,  the 
record,  considered  as  a  whole,  satisfies  us  that  neither  in- 
tended to  claim  beyond  the  limitations  in  his  deed, — ^beyond 
the  boundary  of  the  land  conveyed,  as  fixed  in  the  deeds; 
that  each  claimed  the  right  to  the  possession  of  the  five  acres 
covered  by  his  deed,  and  no  more.  There  is  no  evidence 
tending  to  show  that,  prior  to  the  controversy  which  arose 
in  1911,  the  defendant  made  any  claim  to  any  other  land  than 
that  which  was  described  in  his  deed,  except  as  this  might  be 
indicated  by  his  possession.  He  could  not  honestly  make 
claim  to  any  other  land,  for  he  purchased  no  other.  It  may 
be  assumed  that,  when  plaintiff  put  in  the  fence  (it  will  be 
noted  that  plaintiff  purchased  first,  and  built  his  fence) ,  the 
defendant  thought  his  line  extended  to  the  fence;  but  there 
is  no  evidence  that  he  claimed  any  land  beyond  the  bound- 
aries of  the  description  in  his  deed.  The  mistake  of  both 
was  in  measuring  from  the  south  side  of  the  east  and  west 
road,  instead  of  from  the  half-section  line,  and  the  occupancy 
of  each  was  regulated  by  this  mistake.  The  possession  of  the 
defendant,  therefore,  beyond  the  limit  of  the  land  purchased 
by  him,  of  necesisity  cannot  be  said  to  be  under  claim  of 
right.    The  claim  of  right  cannot  rest  on  mere  possession 
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alone.  It  must  be  evidenced  by  some  declaration  or  act  of 
hostility  to  the  true  owner.  His  claim  of  right  must  be  as 
broad  as  his  possession,  in  order  to  make  the  possession  ad- 
verse. It  is  true  that  this  claim  may  not  always  evidence 
itself  in  words.  It  may  be  manifest  by  any  conduct  of  the 
party  which  manifests  an  intention  to  make  the  hostile 
claim.  Up  to  the  year  1911,  we  find  nothing  in  the  record 
indicating  an  intent  and  purpose  on  the  part  of  the  defend- 
ant to  claim  adversely,  except  as  such  intent  or  claim  may 
be  manifested  by  possession.  But,  the  record  having  dis- 
closed to  us  that  the  intention  of  the  defendant,  in  taking 
possession,  was  simply  to  hold  so  much  of  the  land  as  was 
conveyed  to  him  in  his  deed,  and  no  more,  and  that  the  pos- 
session of  the  30  feet  south  was  through  mistake  in  measure- 
ment, the  possession  cannot  be  held  to  indicate  in  itself,  and 
is  not  sufficient  in  itself,  to  establish  an  intention  to  hold 
adverse  to  the  plaintiff.  This  doctrine  was  first  stated  in 
Orube  t?.  WellB,  34  Iowa  148,  and  has  been  consistently  fol- 
lowed by  this  court  in  subsequent  cases.  Jahnke  v.  Seydel, 
178  Iowa  363 ;  Jordan  v.  Ferree,  101  Iowa  440,  Division  II  ; 
Kahl  V,  ScJi^nidt,  107  Iowa  550,  The  authorities  on  this  ques- 
tion since  Orube  v.  Wells,  supra,  are  abundant;  and  we 
think  that,  so  far  as  plaintiff's  title  rests  under  the  claim  of 
adverse  possession,  his  claim  is  ruled  by  these  decisions. 
See,  also,  Oriffm  t\  Brown,  167  Iowa  599.  In  this  case,  it 
was  said : 

**Where  the  intention  in  taking  possession  of  a  piece  of 
land  is  to  occupy  only  up  to  the  true  line,  no  occupancy  be- 
yond that  is  adverse;  or,  in  other  words,  where  one  takes 
possession  of  a  piece  of  land,  and  claims  a  right  to  occupy  the 
same  up  to  the  true  line  only,  and  by  mistake  of  measure- 
ment, or  otherwise,  takes  possession  beyond  the  true  line  and 
occupies  it  for  the  statutory  period,  he  acquires  no  title  by 
such  occupancy .'' 

It  will  be  noted  that  the  defendant  did  not  build  the 
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fence;  that  it  wAs  built  by  the  plaintiff;  that  it  remained 
where  it  was  through  a  mistaken  notion  on  the  part  of  both 
that  it  was  the  true  line  between  them ;  that  neither  intend- 
ed to  claim,  or  did  claim,  more  land  than  was  included  with- 
in the  limits  of  his  deed.  Any  occupancy,  therefore,  beyond 
the  true  limits  of  the  land  described  in  the  deed,  was  through 
mistake,  with  no  intention  to  hold,  at  any  time  prior  to  1911, 
any  land  other  than  contained  in  the  deed ;  although  the  de- 
fendant  occupied  the  land  from  the  time  of  his  purchase  up 
to  that  ^ate,  and  since.  In  no  event  have  ten  years  elapsed 
since  the  hostile  purpose  of  the  defendant  became  known  to 
the  plaintiff.  In  fact,  no  hostile  purpose  was  asserted,  prior 
to  the  survey.  It  was  in  1911  that  it  was  first  discovered 
that  defendant  was  occupying  land  other  than  that  covered 
by  his  deed,  and  that  is  the  first  time  he  declared  a  hostile 
purpose  to  hold  more  than  his  deed  called  for.  It  was  then 
that  he  learned  that  his  deed  did  not  cover  this  30  feet. 

This  brings  us  to  a  consideration  of  the  second  question : 
Is  the  plaintiff  entitled  to  hold  it  under  the  theory  of  ac- 
quiescence? 

It  has  frequently  been  held  by  this  court  that,  no  matter 
where  the  true  line  may  be,  if,  between  the  properties,  there 
is  erected  a  fence  which  definitely  marks  a  line  dividing  the 

two  properties,  and  this  line  is  acquiesced  in 

2.  Boundaries  :       and  recognized  by  parties  on  either  side  as 

qiSeBcence.  ^^      the  true  line,  for  more  than  ten  years,  then 

such  line  becomes  the  dividing  line  between 
the  parties,  without  regard  to  government  lines,  and  without 
regard  to  the  lines  fixed  in  the  deed,  and  neither  party  can 
thereafter  disturb  it,  and  claim  the  dividing  line  to  be  other 
than  that  acquiesced  in.  This  acquiescence  must  continue 
for  the  statutory  period,  in  order  to  make  it  effectual  in  de- 
priving one  of  rights  in  land  to  which,  otherwise,  he  is  en- 
titled. In  this  case,  the  plaintiff  built  the  fence.  He  built  it 
under  a  mistake, — a  mistake  in  measurement,  as  herelnbe- 


J 


Dec.  1918]      PiSHEB  V.  C,  M.  &  St.  P.  R.  (3o.  1261 

fore  indicated.  The  fence  was  built  in  the  fall  of  1906  or  the 
spring  of  1907.  The  mistake  in  measurement  was  discovered 
in  1911,  when  the  survey  was  made.  It  was  then  ascertained 
that  the  defendant's  land  was  30  feet  too  far  south ;  that, 
under  the  deeds,  plaintiff  was  entitled  to  30  feet  north  of  the 
fence.  We  may  say  that  this  survey  provoked  the  contro- 
versy; though  suspicion  of  this  fact  existed,  and  provoked 
the  survey.  After  1911,  it  cannot  be  said  that  this  plaintiff 
acquiesced  in  the  line  as  the  true  dividing  line.  Both  had 
learned  differently.  After  that,  plaintiff  was  insisting  on 
his  right  to  this  strip.  After  that,  he  denied  the  fence  as  a 
dividing  line  between  them.  This  is  manifest  from  all  the 
testimony.  Therefore,  the  acquiescence,  if  any,  did  not  exist 
after  1911.  The  fence  was  built  not  earlier  than  1906.  Five 
or  six  years  only,  therefore,  had  elapsed  between  the  building 
of  the  fence  and  this  dispute.  So  we  say  that  the  defendant 
did  not  make  out  a  case  of  acquiescence  for  the  statutory 
period.  It  is  not  necessary  for  us  to  enter,  at  this  time,  into 
a  discussion  of  what  constitutes  acquiescence;  for,  even 
though  there  was  acquiescence  in  this  line  as  the  true  line 
in  1906,  that  acquiescence  did  not  continue  beyond  1911, 
about  five  years,  and  is,  therefore,  not  available  as  a  basis 
for  defending  against  plaintiff's  undoubted  right  to  this 
land.  As  bearing  upon  this  question,  however,  see  Miller 
V.  Mills  County,  111  Iowa  654;  Klinkner  v,  Schmidt,  114 
Iowa  695 ;  Dwight  v.  City  of  Dei  Moines,  174  Iowa  178,  and 
cases  therein  cited ;  Tice  v,  Shangle,  182  Iowa  601. 

Upon  the  whole  record,  we  think  the  court  was  right, 
and  its  judgment  is — Affirmed. 

Preston,  C,  J.,  Weaver  and  Sjevens,  JJ.,  concur. 


H.  G.  Fisher,  Appellant,  v.  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  Appellee. 

WATEBS    AND    WATESOOUBSES:     Proximate    Oaiue.    Evidence 
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held  insulficlent  to  show  that  the  acte  of  the  defendant  in  con- 
structing and  maintaining  its  roadbed,  were  the  proximate 
cause  of  the  flooding  of  plaintiff's  lands. 

Appeal  from  Pottawattamie  District  Court. — O.  D. 

Whbbleb,  Judge. 

Dbobmbbe  14,  1918. 

Action  at  law,  to  recover  damages  for  the  alleged  flood- 
ing of  the  plaintiff's  land.  There  was  a  trial  to  a  jury,  and, 
at  the  close  of  the  evidence,  the  court  directed  a  verdict  for 
the  defendant.    Plaintiff  appeals. — Affirmed. 

KUlpack  d  Northrop  and  H.  L.  Robertson,  for  appel 
lant. 

Saunders  d  Stuart  and  Hughes  d  Sutherland,  for  ap- 
pellee. 

Weavbb,  J. — The  plaintiff  owns  a  farm  in  Pottawat- 
tamie County.  The  land  is  crossed  by  two  lines  of  railway, 
the  Chicago,  Rock  Island  &  Pacific,  and  the  Chicago,  Mil- 
waukee &  St.  Paul,  running  substantially  north  and  south. 
These  lines  are  nearly  parallel,  and  between  them  lies  what 
is  spoken  of  in  the  record  as  "Fisher  Field,"  owned  by  the 
plaintiff.  It  is  for  alleged  damage  to  this  land  that  a  re- 
covery is  asked.  The  Milwaukee  right  of  way  extends  along 
near  the  east  line  of  plaintiff's  property.  Upon  the  east 
side  of  the  right  of  way,  the  track  grade  of  which  is  elevated 
several  feet  above  the  general  level  of  the  land,  runs  Mos- 
quito Creek,  flowing  in  a  southerly  direction.  In  a  state  of 
nature.  Mosquito  Creek  ran  farther  west  into  Fisher  Field, 
where  it  deflected  to  the  east  of  south,  and  passed  out  near 
the  plaintiff's  southeast  comer.  A  smaller  stream,  known 
as  Fisher  Creek,  came  in  from  the  west,  passing  under  the 
track  of  the  Bock  Island  road,  crossing  the  south  part  of 
Fisher  Field,  and  into  Mosquito  Creek,  near  the  southeast 
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comer  of  the  field.  In  constructing  its  road,  defendant  laid 
its  grade  across  the  channel  of  Mosquito  Greek,  where  it 
entered  Fisher  Field  on  the  north,  and  turned  the  water 
south  through  an  artificial  channel  on  the  east  side  of  the 
right  of  way,  carrying  it  south  until  it  united  agai^  with 
the  channel  of  Mosquito  Greek,  at  or  near  plaintiflPs  south- 
east corner.  To  provide  escape  for  the  waters  coming  down 
Fisher  Greek  from  the  west  and  for  such  surface  water  as 
naturally  tended  in  that  direction  from  Fisher  Field,  the 
defendant  put  into  its  grade  an  open  pile  bridge,  100  feet 
in  length.  Except  the  comparatively  small  surface  drain- 
age or  flowage  from  Fisher  Field  between  the  two  railroads, 
practically  all  the  water  reaching  Mosquito  Greek  from  this 
direction  was  such  as  came  from  the  west,  or  northwest, 
across  the  Bock  Island  right  of  way.  The  Bock  Island 
grade  was  also  built  above  the  general  level  of  the  land, 
and  the  only  openings  therein  for  the  passage  of  water  to  or 
in  the  direction  of  Fisher  Greek  and  Fisher  Field  were  two 
culverts,  each  about  seven  feet  in  diameter.  Thus,  in  effect, 
the  Bock  Island  grade  diked  Fisher  Field  on  the  west,  ex- 
cept as  the  water  from  that  side  found  its  way  out  through 
the  culverts  above  mentioned.  In  a  state  of  nature,  there 
was  a  gradual  slope  from  the  Bock  Island  grade  in  the  di- 
rection of  the  flow  of  Fisher  Greek,  and  when  the  change  in 
the  channel  of  Mosquito  Greek  to  the  east  side  of  defendant's 
grade  was  effected,  the  lower  end  of  the  old  channel  con- 
tinued to  serve  as  an  outlet  for  the  waters  of  Fisher  Greek 
and  the  adjacent  lands.  It  appears,  however,  that,  in  the 
course  of  years,  the  old  channel  referred  to  has  gradually 
filled,  until  now  it  is  practically  obliterated  by  the  accumu- 
lation of  rubbish,  silt,  and  sediment,  brought  down  or  de- 
posited by  the  waters  seeking  escape  in  that  direction.  The 
result  of  this  condition  has  been  to  retard  the  discharge  of 
the  water,  especially  in  times  of  flood,  and  to  cause  more 
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or  less  damage  to  plaintiff's  crops.  It  is  for  this  damage 
that  plaintiff  seeks  to  charge  defendant  with  liability. 

In  his  petition,  after  describing  the  general  surface  of 
the  land  in  this  vicinity,  plaintiff  charges  that  the  grade  of 
defendant's  road  operates  as  an  effectual  barrier  against 
the  escape  of  floodwater  to  the  east,  and  that  no  openings 
are  provided  therein  to  aid  the  draininge;  that  the  drain- 
age through  Fisher  Credc  has  been  interrupted  or  hindered 
by  obstructions  placed  in  said  creek  by  the  defeiidant,  there- 
by causing  it  "to  fill  up  and  to  grow  up  to  willows  and 
weeds,"  thus  checking  the  flow  and  causing  the  deposit 
which  has  filled  up  the  channel.  It  also  charges  that  the 
bridge  or  opening  provided  by  defendant  in  its  grade  for 
the  passage  of  water  from  Fisher  Creek  and  Fisher  Field 
is  inadequate,  causing  the  water  to  dam  up  and  set  back 
over  the  field,  and  that,  for  at  least  three  successive  years, 
beginning  with  the  year  1913,  the  flood  and  overflow  of  wa- 
ter so  caused  by  the  negligence  of  defendants  have  occa- 
sioned material  injury  to  plaintiff's  property. 

That  the  old  channel  of  Mosquito  Creek,  into  which 
the  waters  of  Fisher  Creek  naturally  emptied,  has  become 
filled,  as  hereinbefore  described,  and  that  the  result  has  been 
to  set  the  water  back  over  the  field,  or  at  least  to  retard  its 
escape,  is  very  clear;  but  the  trouble  with  plaintiff's  ac- 
tion for  the  recovery  of  damages  arises  when  we  attempt  to 
trace  the  injury  of  which  he  complains  to  any  wrongful  act 
ctr  neglect  on  the  part  of  the  defendant.  It  is  not  charged 
that  the  change  in  the  channel  of  Mosquito  Creek  from  the 
west  to  the  east  side  of  defendant's  grade  was  wrongful,  or 
without  the  consent  of  plaintiff  or  his  grantors;  and  as- 
suming, as  we  must,  that  it  was  rightfully  done,  then,  in  the 
absence  of  any  showing  of  negligence  in  the  execution  or 
maintenance  of  such  work,  no  right  of  action  would  accrue 
to  plaintiff  on  account  of  the  natural  or  necessary  effect,  if 
any,  of  such  change  on  the  drainage  of  his  land.    While  it  is 
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complained  in  the  petition  that  defendant's  track  is  laid  on 
a  solid  grade  on  the  east  side  of  Fisher  Field,  down  to  the 
bridge  or  opening  provided  for  the  passage  of  Fisher  Creek, 
there  appears  to  be  nothing  in  the  testimony  indicating  that 
an  opening  from  the  field  through  the  grade  north  of  the 
bridge  was  a  practicable  or  appropriate  improvement.  On 
the  contrary,  it  would  seem  evident  that  such  openings 
would  be  a  detriment,  rather  than  a  benefit,  to  the  plaintiff; 
for,  in  its  natural  state,  as  we  have  seen,  the  channel  of  Mos- 
quito Creek  was  on  the  west  side  of  the  grade,  with  the  re- 
sult that  the  natural  course  of  surface  waters  would  be 
toward  this  channel,  or  down  its  course.  It  would  seem  to 
follow  that,  when  the  stream  was  diverted  into  the  new 
channel  on  the  east  side,  the  solid  grade  would  tend  to  keep 
the  flood  out  of  the  field,  rather  than  to  increase  its  natural 
burden  in  that  respect,  while  the  old  channel  would  still 
serve  to  gather  the  waters  within  the  field,  and  conduct 
them  along  their  natural  outlet  to  the  south  and  east. 

The  further  allegation  of  the  petition,  that  the  outlet  or 
waterway  afforded  by  the  bridge  at  the  southeast  was  in- 
adequate, is  also  without  support.  The  bridge  is  shown  by 
the  testimony  of  plaintiff's  own  witnesses  to  be  about  100 
feet  in  length,  resting  upon  piles,  so  set  as  to  maj^e  6  clear 
spans,  of  14  or  16  feet  each,  and  6  feet  or  more  above  the 
stream — manifestly,  an  ample  escape  for  even  far  more  wa- 
ter than  could  possibly  come  to  it  through  the  culverts  in 
the  Rock  Island  grade,  and  from  the  restricted  area  of 
Fisher  Field.  We  find  no  evidence  that  defendant  or  its 
employees  or  agents  placed  or  deposited  any  obstructions  in 
Fisher  Creek  which  served  to  dam  or  set  back  the  waters 
naturally  escaping  in  that  direction.  There  is  evidence  to 
the  effect  that,  in  times  of  flood,  more  or  less  floating  rubbish 
was  seen  to  accumulate  against  the  piles  in  Mosquito  Creek 
bridge,  and  that  the  flood  waters  in  Mosquito  Creek  would 
set  back  up  the  course  of  Fisher  Creek.    It  is  a  matter  of 

Vol.  184  Ta.— 80 
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common  obsen^ation  and  knowledge  that  high  water  in  a 
main  stream  necessarily  expands  and  sets  back  into  the 
channels  and  valleys  of  its  branches  and  tributaries;  and 
this  effect  is  especially  marked  where  such  branches  and 
tributaries  make  their  junction  with  the  main  stream  in  lo^ 
and  flat  bottom  lands.    In  so  far  as  the  flooding  of  a  field  is 
the  result  of  such  cause,  the  injury  so  done  is  a  misfortune 
for  which  legal  liability  attaches  to  no  one ;   though  it  is, 
of  course,  true  that,  if  the  flooding  is  caused  or  aggravat- 
ed by  the  negligence  or  failure  of  duty  of  any  person,  he 
may  be  held  responsible  in  damages.     It  appears  in  this 
case  that,  for  the  most  part,  the  land  between  the  Rock  Is^ 
land  grade  and  defendant's  grade  down  to  the  pile  bridge 
is  quite  flat,  and  the  channel  of  Fisher  Creek,  including  that 
portion  of  the  old  Mosquito  Creek  channel  which  received 
the  discharge  of  Fisher  Creek,  has  become  filled  up,  as  we 
have  before  said,  to  the  general  level  of  the  adjacent  land. 
The  inevitable  result  of  this  condition  in  times  of  flood  is 
the  spreading  of  the  water  over  the  field,  and  its  retention 
for  such  time  as  is  necessary  for  its  subsidence,  either  by  a 
recession  of  the  flood  or  by  its  absorption  in  the  earth. 
Flood  waters  are  also,  as  a  rule,  laden  with  more  or  less 
silt  and  other  substances  in  suspension,  which  are  rapidly 
deposited  when  the  waters  come  to  a  rest;    and  such,  the 
evidence  shows,  has  been  the  history  of  Fisher  Field.    We 
think,  however,  the  evidence  is  insufficient  to  sustain  a  find- 
ing that  whatever  injury  the  plaintiff  has  srustained  from 
these  sources  has  been  caused  by  the  defendant.    It  is  true 
that  several  witnesses  testify  to  seeing  more  or  less  rubbish 
caught  or  held  by  the  bridge  piling,  when  the  water  in  the 
creek  rose  to  within  a  few  inches  of  the  timbers  spanning 
the  stream;    but  none  tell  us  that  the  water  east  of  the 
bridge  was  lower  than  it  appeared  to  be  west  of  the  bridge. 
On  the  contrary,  one  of  the  plaintiff's  witnesses  says: 

"I  was  at  the  Milwaukee,  the  next  morning  after  the 
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flood.  The  water  west  of  the  bridge  and  not  under  the 
bridge  for  some  distance  was  standing  still.  Just  south  of 
the  bridge,  or  east,  it  was  the  same  way." 

In  other  words,  the  water  was  not  dammed  by  the 
bridge.  To  a  certain  d^ree,  the  greater  volume  of  water  in 
the  main  stream  acted  as  a  dam,  or  barrier,  to  the  discharge 
of  the  small  stream,  while  the  height  and  weight  of  water  in 
the  main  stream  would  necessarily  set  up  a  back  flow  in  the 
smaller,  even  in  the  absence  of  the  bridge  below  the  junc- 
tion. The  witnesses,  so  far  as  they  speak  upon  the  subject, 
seem  to  agree  that  the  slow  filling  of  Fisher  Greek  channel 
began  many  years  ago,  at  the  junction  of  that  creek  with 
the  old  Mosquito  Greek  channel,  in  Fisher  Field,  50  feet  or 
more  *west  of  Mosquito  Greek  as  it  now  runs.  The  deposit 
has  accumulated,  until  this  point  is  the  highest  between  the 
Rock  Island  grade  and  the  bridge,  and  the  channel  is  no 
longer  visible.  Indeed,  the  level  of  the  east  part  of  the  field 
generally  is  now  at  an  elevation  higher  than  a  considerable 
area  on  the  west  side,  next  to  the  Rock  Island;  so  that, 
when  flooded  by  overflow  or  by  rains,  the  water  settling 
there  will  not  all  run  off.  The  fair  conclusion  seems  to  be 
that  this  point  where  the  first  and  heaviest  deposit  has  been 
made  is  at  the  point  where  the  high  water  setting  back 
from  Mosquito  Greek  meets  the  flow  moving  down  Fisher 
Creek,  and  comes  to  a  comparative  standstill.  The  gradual 
growth  of  this  accumulation  has  served,  in  some  degree,  to 
check  the  flow  and  counterflow  of  the  waters,  and  to  hasten 
the  deposits  on  either  side,  until  the  conditions  and  changes 
already  described  have  come  to  pass.  So  far  aa  we  can  see 
from  the  record,  all  these  changes  are  fully  accounted  for 
as  having  been  produced  or  brought  about  by  operation  of 
the  immutable  laws  of  nature,  over  which  the  defendant  has 
no  control,  and  for  the  results  of  which  it  is  charged  with 
no  responsibility.  Water  at  large  will  seek  its  level,  with- 
out r^ard  to  the  ownership  of  property  which  may  stand  in 
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its  way.  The  defendant  did  not  set  these  floods  at  liberty, 
nor  do  we  think  there  is  any  evidence  fairly  tending  to  show 
that  it  diverted  their  destructive  energies  against  the  prop- 
erty alleged  to  be  injured. 

The  trial  court  did  not  err  in  directing  a  verdict,  and 
the  judgment  thereon  is  sustained. — Affirmed. 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


William  Gardner,  Appellee,  v.  Walter  J.  Kiburz  et  al., 

Appellants. 

VENDOR  AND  PUBCHAS£B:  Performance  of  Contract — Eifect  of 
1,  5  Deficiency  in  Acreage.  A  vendee  in  a  contract  of  sale  6f  land, 
nothing  appearing  to  the  contrary,  may,  under  either  of  the  fol- 
lowing conditions,  recover  a  pro  rata  part  of  the  consideration 
paid,  as  recoupment  for  a  substantial  and  subsequently  discov- 
ered shortage  in  acreage: 

(a)  When  he  has  contracted  for  a  definite  number  of  acres 
for  a  definite  lump  sum;   or 

(b)  When  he  has  received  a  deed  which  expressly  or  im- 
pliedly represents  or  warrants,  even  in  good  faith  by  the  vendor, 
that  the  vendor  is  selling  a  definite  number  of  acres,  **wiore  or 
less"  for  a  definite  lump  sum. 

VENDOR  AND  PUBOHASEB:     Performance  of  Contract — Evidence 

2  on  Issue  of  Deficient  Acreage.  An  original  contract  of  purchase 
which  is  in  no  manner  contradictory  of  a  subsequently  exe- 
cuted deed  may  be  admissible  on  the  issue  whether  the  land  was 
sold  (a)  for  a  lump  sum,  or  (b)  at  a  given  price  per  acre. 

PLEADING:     Petition — ^Multifaxious    Theories    in    One    Count.    A 

3  pleading,  so  framed  in  a  single  count  as  to  authorize  recovery 
on  more  than  one  theory,  will,  in  the  absence  of  attack,  justify 
recovery  on  any  of  the  theoi*ies  which  may  be  supported  by  the 
evidence.  So  held  where,  in  an  action  to  recover  for  a  de- 
ficiency in  land  bought,  the  petition  would  warrant  a  recovery. 
either  on  the  theory:  (a)  That  the  original  contract  of  purchase 
had  been  breached;  or  (b)  that  the  representation  or  warranty 
in  the  subsequently  executed  deed  had  been  breached;  or  (c) 
that  plaintiff  was  suing  for  an  overpayment. 
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VENDOR  AND  PXTBCHASBB:     Pei^ormaiice  of  Oontract^Effect  of 
t     *'More  or  Less"  in  Deed  Description.    The  dragnet  expression 
of  ''more  or  less,''*  following  a  designated  acreage,  does  not  cover 
a  material  shortage. 

vENDOB  AND  PUBCHASEB:     Performance  of  Contract— Effect  of 
1,5  Deficiency  In  Acreage. 

VENDOB  AND  PUBCHASEB:     Bequisites  of  Contract — ''Sale"  and 

6  "Ex(diange"  Contrasted.  A  contract  which  fixes  a  definite  price 
on  the  land  received  from  the  vendor,  and  an  equally  definite 
price  on  the  things  which  vendee  is  to  deliver  in  payment,  con- 
stitutes a  "«aJe/*  and  not  an  "exchange,"  especially  when  the 
contrary  is  not  evidenced  by  anything  in  the  contract,  or  by  evi- 
dence extrinsic  thereto. 

• 

VENDOB  AND  PUBCHASEB:     Performance  of  Contract— Deficiency 

7  in  Acreage  Controlled  by  Contract  Valnes.  In  an  action  to  re- 
cover for  a  deficiency  in  acreage,  the  parties  are  conclusively 
bound  by  the  values  which  the  parties  have  deliberately  at- 
tached to  the  entity  which  is  the  subject  of  the  sale,  even 
though  the  said  entity  embraced  two  tracts  employed  as  one 
farm,  and  the  deficiency  occurred  in  the  less  valuable  tract,  and 
an  excess  occurred  in  the  more  valuable  tract. 

AppeaZ  from  Linn  District  Cowrt. — Milo  P.  Smith,  Judge. 

Sbptbmbeb  21,  1918. 

Rbheabing  Dbnibj)  Dbcembbb  14,  1918. 

An  action  at  law  to  recover  damages  on  account  of  a 
deficiency  in  the  acreage  of  land  sold  and  conveyed  by  de- 
fendants to  plaintiff.  There  was  a  judgment  for  plaintiff, 
and  defendants  appeal. — Affirmed, 

W,  H.  L.  Watts,  and  Trewin,  Simmons  d  TrevtAn,  for 
appellants. 

J.  C.  France  and  C.  J.  Lynch,  for  appellee. 

Weavbb,  J. — The  defendants  were  the  owners  of  a  farm 
in  Clayton  County,  Iowa,  and,  in  June,  1914,  entered  into  a 
written  contract,  by  which  they  undertook  to  convey  it  to 
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plaintiff,  designating  it  as  *T)eing  500  acres 

1.  Vendor  and       of  land,  now  Owned  by  Kiburz  Bros.,  and  be- 

performance  of    i^g  the  Same  farm  shown  to  said  second 

contract :  effect  ® 

In  acwale.^^       party  at  a  previous  time."    The  recited  edn- 

si  deration  for  such  sale  is  stated  to  be  |50,- 
000,  to  be  paid,  tl,000  down,  upon  the  signing  of  the  con- 
tract ;  14,000,  September  1,  1914 ;  f  14,624,  March  1,  1915 ; 
and  the  remaining  sum  of  |31,000,  by  the  conveyance  to  the 
defendants  of  a  certain  described  tract  of  land  in  Texas. 
Under  date  of day  of  July,  1914,  the  defendants  con- 
veyed to  plaintiff  the  Clayton  County  land  by  warranty 
deed.  The  property  is  described  therein  as  being  made  up 
of  several  designated  parcels  in  Section  18,  Township  95, 
Range  3,  "containing  215  acres,  more  or  less,  according  to 
government  survey,"  and  also,  other  designated  parcels  in 
Sections  8  and  17,  "containing  284.07  acres,  more  or  less.'* 
All  the  lands  described  and  conveyed  constitute  together 
a  single  farm.  The  consideration  expressed  in  the  deed  is 
"one  dollar  and  other  good  and  valuable  considerations." 

By  his  petition  in  this  action,  the  plaintiff  alleges  that 
the  land  was  sold  to  him  as  containing  500  acres,  at  the 
price  of  JlOO  per  acre,  or  ?50,000,  but  that,  upon  subse- 
quent measurement  and  ascertainment,  it  was  found  to  con- 
tain but  479.89  acres,  and  no  more;  and  because  of  the 
shortage  of  20.11  acres,  thus  developed,  he  demands  recovery 
in  damages  at  the  rate  of  ?100  per  acre,  with  interest.  The 
answer  consists  principally  of  denials  of  the  material  al- 
legations  of  the  petition. 

The  evidence  offered  on  the  trial  is  very  brief.  In  sup- 
port of  his  claim,  the  plaintiff  identified  and  introduced  the 
written  contract  between  the  parties,  also  the  conveyance 
made  in  pursuance  of  such  agreement,  and  called  as  a  wit- 
ness  a  surveyor,  who  testified  that  the  portion  of  land  de- 
scribed in  the  deed  as  being  in  Section  18,  and  containing 
216  acres,  more  or  less,  contains,  in  fact,  but  173.51  acres ; 
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and  that  the  remaining  portion  of  the  land  described  as  be- 
ing in  Sections  8  and  17,  and  containing  284.07  acres,  con- 
tained, in  fact,  306.08,  making  the  total  actual  area  479.59 
acres,  and  a  net  shortage  of  20.41  acres.  Defendants,  on 
their  part,  offered  and  introduced  evidence  tending  to  show 
that  tlie  true  area  of  the  land  in  Section  18  was  201.65  acres, 
and  of  the  land  in  Sections  8  and  17  was  289.24  acres,  mak- 
ing the  total  area  490.89  acres,  and  a  net  shortage  of  9.11 
acres.  Defendants  further  sought  to  show  that  the  land  in 
Sections  8  and  17,  which  overrcui  in  measurement,  was  of 
better  quality  and  of  more  value  per  acre  than  the  land  in 
Section  18;  but  this  evidence  was  excluded  by  the  court 
upon  plaintiff's  objection  to  its  competency  and  materiali- 
ty. Further  offer  was  made  to  show  the  market  value  of 
the  Texas  land  conveyed  to  the  defendants;  but  this  also 
was  excluded,  as  was  other  testimony,  to  which  we  shall 
later  refer.  — ' 

The  jury  submitted  a  special  finding  that  the  land  con- 
veyed to  plaintiff  was  "short  of  the  500  acres  designated  in 
the  contract"  to  the  extent  of  15  acres,  and  assessed  dam- 
ages in  plaintiff's  favor  for  |1,635.75.  Judgment  was  en- 
tered accordingly. 

I.  The  defendants,  in  their  argument,  give  first  at- 
tention to  the  proposition  that  the  court  erred  in  permitting 
the  plaintiff  to  introduce  in  evidence  the  written  contract 

of  sale  which  preceded  the  execution  and  de- 
„  ,.  livery  of  the  deed.    The  objection  raised  to 

2.  \bndob  and  •^  •* 

perfwrmam-e        ^^^  ^^^^  ^^  *^^^^  instrument  ou  the  trial  be- 
evidencr on^  iB-    ^^^  ^'^^  ^^^^  ^*  ^^  "incompetent,  irrelevant, 
Sc5.»^e?®^*'*^°^    and  immaterial,"  and  that  the  deed  subse- 
quently made  "superseded  the  contract,  and 
is  the  only  competent  evidence  of  the  agreement  between 
the  parties."    In  support  of  this  position,  we  are  cited  to  nu-^ 
merous  precedents:    Davenport  v.  Whislery  46  Iowa  287; 
Close  V.  Burlington^  C.  R.  d  N.  R.  Co.,  64  Iowa  149;   Ma- 
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thias  V,  Mathias,  167  Iowa'  81;  Carey  v.  Walker,  172  Iowa 
236;  and  others  of  the  same  general  class.  Of  the  sound- 
ness of  the  rule  as  applied  in  the  cited  cases,  no  question 
can  here  be  raised ;  but  we  think  it  is  not  available  to  the^ 
defendants,  under  the  record  before  us.  It  may  be  conceded 
that,  in  the  absence  of  fraud  or  mistake,  the  preceding  con- 
tract will  not  be  admitted  in  evidence,  to  vary  or  impeach 
or  deny  the  terms  of  the  subsequent  deed.    But  such  was 

neither  the  purpose  nor  the  effect  of  the 
^'  Mtion'*/''Sui«-'     evidence  in  this  case.     While  the  petition^ 
if  oni  co^nt.^'   <l«e8  uot  Very  definitely  indicate  the  thought 

of  the  pleader,,  whether  his  action  was 
founded  upon  a  breach  of  the  original  contract  or  upon 
breach  of  the  warranty  or  representation  in  the  deed,  or  for 
recovery  as  for  an  overpayment,  he  pleads  and  sets  out  both 
instruments,  and  the  alleged  fact  that  there  is  a  material 
shortage  in  the  acreage  conveyed  to  him.  It  follows,  of 
necessity,  under  our  rules  of  pleading,  that,  if  the  facts 
stated  disclose  a  right  of  action  on  either  theory,  plaintiff  is 
entitled  to  the  benefit  of  all  evidence  having  any  fair  tenj 
dency  to  prove  the  truth  of  his  allegations.  The  contract 
is  not  open  to  the  objection  that  it  serves  in  any  manner  to 
impeach  or  alter  the  terms  of  the  deed.  If  the  deed  does 
not  contain  ^ny  express  statement  that  the  land  was  sold 
and  conveyed  at  an  agreed  price  per  acre,  neither  does  it 
contain  any  express  statement  that  the  sale  was  made  in 
gross.  There  is  no  presumption  either  way,  although  there 
is  authority  for  the  proposition  that,  if  it  appear  that  the 
price  is  named  in  a  lump  sum,  and  there  is  nothing  more  to 
indicate  whether  the  sale  was  made  in  gross  or  by  the  acre, 
the  former  may  be  or  will  be  inferred.  Some  confusion  has 
arisen  by  reason  of  the  failure  of  the  courts  in  some  in- 
stances to  distinguish  between  a  sale  in  gross,  or  lump,  and 
a  sale  of  a  definitely  stated  number  of  acres  for  a  gross  or 
lump  sum.    In  a  sale  of  the  former  kind,  generally  speak- 
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ing,  the  seller  sells  and  the  purchaser  buys,  each  at  his 
own  risk  as  to  the  acreage  of  the  property  transferred.  In 
the  other  case,  the  seller  undertakes  to  sell,  and  the  pur- 
chaser understands  that  he  is  buying,  a  definitely  stated 
number  of  acres,  for  the  gross  price  named ;  and,  although 
no  price  per  acre  be  expressly  mentioned,  the  right  of  the 
latter  to  recover  for  a  material  shortage  in  the  acreage 
cannot  be  doubted.  It  is  a  matter  of  common  observation 
that,  while  farm  lands  are  usually  bought  or  sold  at  a  stat- 
ed price  per  acre,  or  for  a  gross  price  computed  on  that 
basis,  the  deeds  by  which  the  conveyances  are  made  rarely, 
if  ever,  disclose  in  terms  anything  in  regard  to  the  price,  ex- 
cept in  the  aggregate.  To  adopt  the  app^lant's  contention 
that  no  recovery  for  shortage  in  the  amount  of  land  con- 
veyed can  be  had,  except  in  cases  where  the  conveyance 
shows  upon  its  face  that  the  sale  has  been  made  at  a  speci- 
fied price  per  acre,  would  be  tantamount  to  establishing  a 
rule  or  precedent  that,  no  matter  how  great  the  deficiency 
in  the  amount  of  the  land  conveyed,  the  buyer  is  wholly 
without  remedy,  unless  he  charges  and  is  able  to  prove 
fraud  in  the  seller,  or  a  mutual  mistake  of  both.  That  the 
original  contract  may  be  shown  for  its  bearing  upon  the 
question  whether  the  sale  of  the  land  was  for  a  gross  or 
lump  sum,  or  at  a  given  price  per  acre,  is  a  well-established 
doctrine.  Acord  v.  Mitchell,  167  Iowa  652;  Fisher  v. 
Trumbauer  d  Smith,  160  Iowa  255 ;  Cardinal  v.  Hadley,  158 
Mass.  352;  Triplett  v.  Allen,  26  Gratt.  (Va.)  721;  2  War- 
velle  on  Vendors  (Second  Ed.)  Section  920.  The  identical 
question  was  before  us  in  the  Acord  case,  supra ;  and  we  held 
that  an  objection  sucli  as  was  raised  below  by  appellants  was 
not  well  taken,  and  that  the  contract  could  properly  be 
considered  upon  the  question  whether  the  sale  was  made 
by  the  acre  or  in  gross.  Counsel  for  appellant  say  that,  if 
such  was  the  holding,  it  is  wrong,  and  should  be  overruled. 
The  precedent  thus  questioned  is  not  in  any  way  inconsis- 
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tent  with  the  rule  that  a  deed  merges  the  contract  of  which 
it  is  the  consummation,  and  there  is  no  sound  reason  why 
we  should  overrule  it.  Taking  the  deed  itself  and  the  con- 
tract of  sale  together,  they  clearly  show  that  the  land  was 
purchased  by  plaintiff  at  $100  per  acre,  or,  what  is  the  same, 
that  the  sale  was  of  the  stated  quantity  of  land  for  f50,000. 
The  farm  is  expressly  described  in  the  contract  as  being 
"500  acres  of  land,"  and  the  deed  undertakes  to  convey  and 
warrant  to  the  plaintiff  499.07  acres. 
C  In  Triplett  v,  Allen,  supra,  the  original  contract  de- 
scribed the  land  sold  in  two  parcels,  stating  the  number  of 
acres  in  each,  for  J10,000.  Later,  a  deed  was  made  and  de- 
livered, conveying  and  warranting  the  land, 
4.  Vendor  and        describing  it,  as  containing  the  stipulated 

PURCHASHR  * 

performance  of    number  of  acres,  but  adding  thereto  the 

contract :  ef- 
fect of  "more     words,  "more  or  less."    It  will  be  seen  that. 

or  less"  in  deed 

description.  in  this  rcspect,  the  case  is  strikingly  simi- 
lar to  the  one  now  at  bar.  The  court  there 
holds  that,  "under  the  contract  of  the  parties  and  the  evi- 
dence taken  in  the  cause,  the  sale  was  a  sale  per  acre,  and 
not  a  sale  in  gross,  and  that  the  appellee  (seller)  is  bound 
to  make  good  the  deficiency."  In  Couse  v.  Boyles,  4  N.  J. 
Eq.  212,  the  parties  entered  into  a  written  contract  for  the 
sale  of  a  certain  farm,  the  description  of  which  was  fol- 
lowed by  the  words,  "said  to  contain  135  acres,  be  the  same 
more  or  less."  The  consideration  for  the  sale  was  fixed  at 
$3,500.  The  deed  subsequently  made  describes  the  premises 
as  containing  (after  excepting  therefrom  a  certain  grave- 
yard) "135  acres,  be  the  same  more  or  less."  It  was  later 
found  that  the  land  fell  substantially  short  of  the  stated 
measurement.  In  an  action  by  the  seller  to  foreclose  his 
mortgage  for  a  part  of  the  purchase  price,  the  purchaser 
pleaded  the  shortage  as  ground  for  a  proportionate  abate- 
ment of  the  plaintiff's  claim.  In  sustaining  this  defense, 
the  court  says: 
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"It  is  quite  evident  that  it  was  in  the  contemplation  of 
the  parties  at  the  time  that  the  quantity  of  land  sold  was 
135  acres;  both  the  contract  and  deed  call  for  that  num- 
ber of  acres,  and  it  is  reasonable  to  suppose  that,  before  the 
survey  of  Mr.  Bhodes,  they  thought  that  very  near,  if  not 
exactly,  the  amount  of  the  land.  •  ♦  ♦  The  plain  and 
sensible  rule,  as  it  appears  to  me,  is  this :  when  land  is  sold 
as  containing  so  many  acres  'more  or  less,'  if  the  quantity 
on  actual  survey  and  estimation  either  overrunning  or  fall- 
ing  short  of  the  contents  named  be  small,  no  compensation 
should  be  recovered  by  either  party.  The  words  *more  or 
leas'  must  be  intended  to  meet  such  result.  But  if  the 
variance  be  considerable,  the  party  sustaining  the  loss  should 
be  allowed  for  it." 

In  the  course  of  its  discussion,  the  court  further  cites 
approvingly  the  case  of  Hill  v,  Buckley,  17  Vesey  393,  401, 
which  announces  the  same  doctrine,  and  holds  that  the  rule 
is  applicable  although  the  land  is  not  bought  or  sold  pro- 
fessedly by  the  acre,  "the  presumption  being  that,  in  fixing 
the  price,  regard  was  had  to  the  quantity."  With  further 
reference  to  the  cases,  the  cliaucellor  adds: 

"Nor  do  I  think  it  a  sufficient  objection  ♦  ♦  ♦  that 
the  contract  has  been  executed.  It  is  true,  the  cases  cited 
refer  to  contracts  remaining  in  fieri;  but  the  principle  is 
the  same,  whether  the  contract  only  be  executed,  or  has  been 
consummated  by  giving  the  deed."  . 

In  WiJson  v.  Randall,  67  N.  Y.  338,  341,  it  is  expressly 
held  that,  in  a  controversy  of  this  kind,  resort  may  be  had 
to  both  contract  and  deed,  upon  the  question  whether  the 
sale  was  in  gross  or  by  the  acre.  Indeed,  the  rule  deducible 
from  the  great  weight  of  authority  is  that  the  question 
whether  the  sale  is  in  gross  or  otherwise  does  not  depend 
solely  upon  the  presence  or  absence  of  an  expressly  stated 
price  per  acre,  in  the  written  contract  or  subsequent  deed ; 
but,  if  the  terms  of  these  instruments  be  such  as  to  make  it 
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plain  that  the  land  is  bought  and  sold  upon  the  mutual  un- 
derstanding and  agreement  that  it  contains  a  definitely  stat- 
ed number  of  acres,  then  the  obligation  to  make  good  any 
material  deficiency  exists,  and  the  purchaser  may  recover  for 
any  loss  thus  sustained  by  him.  The  contract  in  this  case 
clearly  indicates  that  the  sale  was  of  a  farm  containing  500 
acres ;  and  defendants,  in  evident  recognition  of  that  under- 
taking, made  and  delivered  their  deed,  purporting  to  con- 
vey and  warrant  that  number  of  acres  (less  only  a  negligible 
fraction  of  an  acre) ;  and  we  think  it  should  not  be  said  that 
a  deficiency  of  15  acres,  representing  f  1,500  of  the  purchase 
price,  is  of  such  small  and  inconsiderable  character  as  to  be 
negligible,  or  to  be  disregarded  as  an  allowable  discrepancy, 
under  the  words  "more  or  less,"  employed  in  the  deed. 
f^  II.  Thus  far,  we  have  treated  the  case  as  one  involving 
a  sale  by  the  acre ;  but  we  think  the  plaintiff's  case  was  sus- 
tainable, even  though  no  price  per  acre  was  named  or  proved. 

The  deed  made  by  the  defendants,  as  we  have 
5.  Vendor  and       already  said,  conveys  and  warrants  a  farm 
pt'pform'anco  of    of  500  acres;   or,  to  be  exact,  499.07  acres, 
feet  of  dofl-        more  or  less.    This  warranty  was  not  merely 
age.  of  the  defendants'  title,  or  their  right  to  con- 

vey, but,  subject  only  to  slight  and  unimpor- 
tant inaccuracies,  it  constitutes  at  least  a  representation,  if 
not  a  warranty,  on  which  the  buyer  may  rely,  as  a  near  ap- 
proximation to  the  actual  quantity  of  land.  In  other  words, 
while  not  a  warranty  of  "the  precise  quantity  of  land,  it 
does  import  that  the  actual  quantity  is  a  near  approximate 
to  that  mentioned"  (Kitznian  v.  Carl,  133  Iowa  340,  341) ; 
and  if  there  be  more  than  a  reasonable  deficiency,  there  is 
a  breach  of  such  covenant.  EPosleton  v.  JOicMnson,  51  Iowa 
244 ;  Boddy  v.  Henri/,  126  loWa  44 ;  Baltimore  P.  B,  d  L. 
8oc.  V.  Smith,  54  Md.  187;  Fisher  v.  Trumhwuer,  160  Iowa 
255;  CrisUp  v,  Cain,  19  W.  Va.  438;  OaA;e«  v.  DelAnncey. 
!     133  N.  Y.  227 ;   Couse  v.  Boyles,  4  N.  J.  Eq.  212. 
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Speaking  of  the  words  "more  or  Icbs,"  in  contracts  and 
deeds  of  conveyance,  Mr.  Warvelle  says  they  "can  only  be 
considered  as  covering  inconsiderable  or  small  differences, 
one  way  or  the  other,  and  do  not,  in  themselves,  determine 
the  character  of  the  sale.  Such  words  do  not  necessarily  im- 
port that  the  purchaser  takes  the  risk  of  quantity,  nor  can 
they  be  regarded  as  stipulations  intended  to  cover  any  after- 
discovered  errors.  *  ♦  ♦  The  words  'more  or  less'  are 
intended  to  cover  a  reasonable  excess  or  deficit."  2  Warvelle 
on  Vendors  (2d  Ed.)  Section  832. 

The  ca«e  of  Paine  v.  Upton,  87  N.  Y.  327,  is  quite  in 
point  with  the  one  before  us,  in  several  particulars.  The 
land  sold  was  a  farm,  made  up  of  parcels  separately  de- 
scribed, and  their  contents  specifically  named.  The  agreed 
price  was  a  lump  sum,  and  a  deed  was  made,  describing  the 
land  as  "220  acres  of  land,  be  the  same  more  or  less."  There 
proved  to  be  a  material  deficiency.  In  holding  that  the  pur- 
chaser was  entitled  to  relief,  the  court  says: 

"In  the  absence  of  any  finding  of  special  facts  and  cir- 
cumstances, the  natural  presumption  is  that,  in  a  sale  of 
agricultural  land,  the  element  of  quantity  enters  into  the 
transaction,  and  affects  the  consideration  agreed  to  be  paid." 
Of  the  effect  of  the  words  "more  or  less,"  the  court  further 
says  they  "do  not  import  a  special  engagement  that  the  pur- 
chaser takes  the  risk  of  the  quantity,  and  that,  while  their 
presence  may  render  it  more  difficult  to  prove  such  a  mis- 
take as  will  justify  the  interference  of  equity,  they  are  not 
equivalent  to  a  stipulation  that  the  mistake,  when  ascer- 
tained, shall  not  be  a  ground  of  relief.  ♦  ♦  ♦  They  are 
also  intended  to  cover  small  discrepancies  between  the  actual 
quantity  and  that  stated  in  the  contract  or  deed,  and  no  in- 
ference of  mistake  would  arise  from  a  small  discrepancy 
merely.  But  where  the  difference  is  material,  and  the  mis- 
take is  confessed,  or  satisfactorily  proved,  there  would  seem 
to  be  no  violation  of  principle  in  granting  relief." 
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The  court,  in  the  same  case,  considers  and  overmles  the 
objection  that  the  purchaser's  acceptance  of  a  deed  operates 
to  defeat  his  right  of  action  on  account  of  the  deficiency. 
The  words  "smalF'  and  "great/*  or  "very  great/*  as  applied 
to  deficiencies  in  quantity  of  land  conveyed,  are  comparative 
only,  and  depend  for  their  significance  upon  the  circum- 
stances of  the  particular  case  under  consideration.  A  dif- 
ference of  few  or  even  many  acres  in  a  conveyance  of  land  of 
little  value,  may  be  too  small  to  justify  the  belief  that  it 
would  have  prevented  the  sale  had  it  been  known  at  the  time; 
while,  on  the  other  hand,  the  difference  of  a  few  feet,  or  even 
inches,  in  a  valuable  city  lot,  may  be  a  matter  of  decisive 
importance.  To  use  the  words  adopted  by  a  distinguiahed 
law  writer : 

"  *It  has  long  been  settled,'  says  Cook,  J.,  'that  the  rela- 
tive extent  of  the  surplus  or  deficit  cannot  furnish  per  se  an 
infallible  criterion  in  each  case  for  its  determination,  but 
that  each  case  must  be  considered  with  reference  not  only  to 
that,  but  its  other  peculiar  circumstances.  The  conduct  of 
the  parties,  the  value,  extent  and  quality  of  the  land,  the  date 
of  the  contract,  the  price,  and  other  nameless  circumstances, 
are  always  important,  and  generally  decisive.'  "  2  Warvelle 
on  Vendors  (2d  Ed.),  Section  833. 

The  attempt  of  some  courts  to  say  what  percentage  of 
deficiency  is  generally  allowable',  under  the  words  "more  ot 
less,"  does  not  appeal  to  us  as  either  a  practicable  or  safe 
rule.  In  the  case  at  bar,  the  parties  were  dealing  with  valu- 
able property,  on  the  apparent  basis  of  flOO  per  acre ;  and, 
while  it  is  true  that  a  shortage  of  15  acres  is  but  3  per  cent 
of  the  number  of  acres  mentioned  in  the  contract,  the  cor- 
responding  proportion  of  the  purchase  price  is  |1,500,  a  sum 
which  is  certainly  not  to  be  disregarded  as  nominal,  nor  is  it 
either  absolutely  or  relatively  so  small  that  we  can  presume 
that,  if  plaintiff  had  been  informed  of  it,  he  would  not  have 
entered  into  the  contract,  and  paid  the  full  stated  price. ^  It 
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is  not  to  be  denied  that  the  law  applicable  to  cases  of  this 
nature  had  been  a  somewhat  vexed  question,  and  that  the 
precedents  are  by  no  means  in  universal  harmony ;  but  we 
think  it  a  safe  and  well-supported  proposition  that  the  man 
who  purchases  land,  relying  in  good  faith  upon  its  dimen- 
sions, as  definitely  described  in  his  contract  and  deed,  is  en.- 
titled  to  an  adequate  remedy  if  it  proves  to  be  materially  de- 
ficient in  acreage ;  and  our  own  cases,  while  adhering  to  the 
salutory  rule  that  a  shortage  of  such  unimportant  character 
that  we  may  reasonably  presume  it  would  not  have  prevented 
his  purchase,  affords  no  ground  for  damages,  recognize, 
nevertheless,  the  justice  and  propriety  of  awarding  him  dam- 
ages, where  he  has  sustained  a  real  and  substantial  loss.    If 

• 

the  owner  of  farm  land,  worth,  as  ordinarily  it  is  today,  from 
flOO  to  f300  per  acre,  contracts  to  sell  and  convey  a  given 
tract,  represented  to  contain  100  acres,  when  in  fact  it  con- 
tains but  95  or  97  acres,  and  gives  to  his  purchaser  a  deed 
describing  it  as  100  acres,  there  ought  not  to  be,  and  we 
think  there  is  not,  a  rule  or  principle  of  law  or  equity  by 
which  the  addition  of  the  words  "more  or  less"  to  the  de- 
scription in  his  deed  will  relieve  him  of  liability  to  make 
good  the  shortage,  simply  because  the  margin  of  advantage 
he  has  thus  gained  over  his  grantee  is  only  5  per  cent  or  3 
per  cent.  And  this  is  no  less  true  if  it  shall  appear  that  the 
seller's  representation  or  warranty  was  made  in  good  faith. 
The  representation  made  is  not,  in  any  fair  sense,  such  ''near 
approximation"  to  the  actual  quantity  of  land  as  will  cover 
a  discrepancy  of  such  substantial  dimensions.  The  con- 
tract and  deed  in  this  case  will  illustrate  the  minor  diffier- 
ences  or  variations  which  may  properly  be  regarded  as  n^- 
ligible,  and  as  affording  no  ground  for  the  recovery  of  dam- 
ages. The  contract,  as  will  be  seen,  describes  the  land  as 
being  "500  acres,^'  without  the  words  "more  or  less"  or  other 
saving  clause;  while  the  deed  describes  it  as  499.07  acres, 
more  or  less.    Plaintiff,  having  accepted  the  deed,  could  not 
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be  heard  to  complain  of  this  variation  of  a  fraction  of  an 
acre,  and  the  saving  clause  "more  or  less"  in  the  deed  re- 
lieves the  defendant  from  liability  for  any  minor  deficiency 
not  materially  affecting  the  quantity  or  value  of  the  proper- 
ty. Subject  to  this  reasonable  restriction,  full  justice  is  done 
by  holding  each  party  to  the  full  performance  of  his^ontract, 
requiring  the  purchaser  to  pay  the  agreed  price  in  full,  and 
the  seller  to  furnish  the  promised  consideration  in  full. 

III.  Assuming  that  plaintiff  is  held  entitled  to  recover 
at  all,  appellants  say  that  the  transaction  between  the  par- 
ties was  a  mere  exchange  of  lands,  upon  which  inflated  or 

trading  values  were  placed  in  the  contract, 

6.  Vendor  and       ^^^  that  the  pecoVery,  if  any  is  had,  should 

fSTuisites^of       be  based  upon  the  actual  value  of  the  prop- 

"sale"  and         erty.    Upon  this  point,  we  are  cited  to  Fa- 

contrasted.  gau  V.  Hook,  134  lowa  381.    But  we  think 

this  case  does  not  fall  in  line  with  that  prec- 
edent, and  that  the  rule  there  laid  down  is  clearly  against 
the  appellants.  It  does  hold,  as  ai'gued,  that,  where  the 
parties  enter  into  a  mere  contract  of  exchange,  and,  for  the 
mere  purpose  of  effecting  it,  estimated  or  fictitious  values 
are  affixed  to  the  properties,  such  inflated  values  will  not 
govern,  in  assessing  damages  for  a  violation  of  the  contract. 
"In  other  words,  the  values  designated  in  the  agree- 
ment to  be  binding  on  the  parties  must  appear  to  have  been 
specified  as  such,  and  not  as  merely  incidental  to  some  other 
purpose  not  involving  the  intention  of  deciding  the  true 
worth." 

The  opinion  then  adds  that  the  criterion  in  detemodning 
whether  there  has  been  a  sale  or  an  exchange  is  whether 
there  is  a  fixed  price  at  which  the  tbings  are  to  be  exchang- 
ed. "If  there  is  such  fixed  price,  the  transaction  is  a  sale, 
but  if  there  is  not,  the  transaction  is  an  exchange." 

Applying  this  test,  we  have  no  difficulty  in  holding  that 
the  transaction  in  this  case  was  a  sale,  and  not  an  exchange. 
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The  contract  is,  in  express  terms,  one  for  the  sale  by  the  de- 
fendants of  their  farm  of  500  acres,  for  a  fixed  and  definite 
price  of  |50,600,  which  the  plaintiff  undertook  to  pay  in 
money,  to  the  amount  of  nearly  |20,000,  and  the  remain- 
der by  the  conveyance  of  a  certain  section  of  land  in  Texas. 
There  is  nothing  upon  the  face  of  the  contract  or  deed  in- 
dicating a  mere  exchange  of  property,  nor  was  any  evidence 
introduced  or  offered  to  that  effect.  Neither  of  the  defend- 
ants took  the  witness  stand,  to  give  his  version  of  the  trans- 
action. One  Walston,  who  appears  to  have  had  some  agen- 
cy in  bringing  the  parties  together,  was  examined  as  a  wit- 
ness for  the  appellants;  and,  being  asked  whether  the 
values  of  the  property,  as  stated  in  the  contract,  "were 
actual  values  on  their  respective  properties — ^were  actual 
values  or  trading  values,"  plaintiff's  objection  to  the  compe- 
tency of  the  evidence  was  sustained.  If  for  no  other  rea- 
son, the  ruling  was  clearly  right  because  the  inquiry  clearly 
called  for  no  more  than  the  witness'  conclusion,  and  not  for 
the  material  facts.  The  same  may  be  said  of  other  ques- 
tions to  which  objections  were  sustained,  asking  the  witness 
whether  any  actual  values  were  fixed  on  the  lands  in  Iowa 
and  Texas.  Other  questions  were  asked,  as  to  whether,  in 
the  negotiations,  there  was  any  talk  between  the  parties  to 
the  effect  that  they  were  putting  trading  values,  rather  than 
actual  values,  upon  the  property;  but  we  think  they  all 
come  under  the  same  valid  objection. 

IV.    It  will  be  noticed,  from  the  statement  of  the  case, 
that  the  original  contract  between  the  parties  makes  no 
attempt  to  give  a  detailed  description  of  the  property,  fur- 
ther than  to  designate  it  as  being  ^^500  acres 
7.  Vendor  and       of  land  now  Owned  by  Kiburz  Brothers,  and 

performance        the  same  farm  shown  to  the  said  second  par- 
ol contract:  .,..,,. 

deficiency  In       ty  at  a  previous  time;"  but  m  the  deed,  it 

acreafre   con-  '  ' 

trolled  by  con-    is  described  as  being  in  two  parts,  one  con- 
tract  Taiaea.  jt         / 

taining  215   acres,   and   the   other,   284.07 

Vol.   184   lA.-  81 
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acres.  Together,  as  far  as  the  record  shows,  these  two  de- 
scriptions make  up  the  area  of  a  single  farm.  It  will  fur- 
ther be  noticed  that  the  evidence  shows,  and  on  trial  the 
defendants  admit,  that  there  is  a  shortage  in  the  first  de- 
scribed tract  (spoken  of  as  the  "Giard  Claim"),  and  an  ex- 
cess in  the  other  tract.  The  net  shortage,  according  to 
plaintiff's  claim,  is  about  20  acres,  but,  according  to  defend- 
ant's showing,  it  is  about  9  acres.  The  jury  fixed  it  at  15 
acres.  On  the  trial,  the  defendant  sought  to  show  that  the 
land  in  the  Giard  tract  was  inferior  in  quality  and  value  to 
the  land  included  in  the  other  description ;  but  the  evidence 
was  excluded,  on  plaintiff's  objection.  Error  is  assigned  on 
this  ruling,  upon  the  theory  that,  as  the  shortage  appears 
in  the  less  valuable  tract,  and  the  excess  in  the  more  valu- 
able, the  damages,  if  any,  to  be  awarded  to  the  plaintiff 
should  '^not  be  determined  by  the  average  price  per  acre 
of  the  whole  farm,  but  on  the  basis  of  the  relative  value  of 
the  particular  part"  in  which  the  deficiency  is  found.  The 
authorities  cited  by  the  appellant  (Miachke  v,  BauffJun,  52 
Iowa  628,  Smith  v.  Ward,  66  W.  Va.  190,  Smith  v.  White, 
71  W.  Va.  639,  and  others  of  that  class)  are  not  in  point 
here.  These  precedents  have  reference  to  the  rule  which 
applies  where  there  is  a  failure  of  title  to  some  specific  part 
or  portion  of  land  which  has  been  conveyed,  and  the  gran- 
tee seeks  to  recover  damages  from  his  grantor.  In  such 
case,  it  is  ordinarily  just  that  the  damages  be  ascertained 
by  determining  the  value  of  the  specific  property  lost  In 
this  case,  there  is  no  failure  of  title  alleged  or  shown. 
Plaintiff  does  not  complain  that  defendants  failed  to  con- 
vey to  him  a  good  title  to  every  acre  of  land  contained  with- 
in the  described  tracts  which  together  make  up  the  entire 
farm,  but  that  the  farm  which  he  purchased  as  containing 
500  acres  falls  materially  short  thereof  in  actual  measure- 
ment. In  such  case,  the  rule  is  well  settled  that  the  abate- 
ment in  selling  price,  or  the  damages,  where  payment  has 
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been  made,  is  the  proportion  of  the  purchase  price  which 
the  shortage  bears  to  the  number  of  acres  which  the  seller 
undertook  to  convey.  Rathke  v.  Tyler,  136  Iowa  284 ;  Horn 
V.  PhUlips,  167  Iowa  169;  Lenoch  v.  Yoss,  157  Iowa  314. 
There  was,  therefore,  no  error  in  ruling  out  the  oflfered  evi- 
dence. 

The  judgment  below  is — Affirmed, 

pRBSTON,  C.  J.,  Gaynor  and  Stbvbns,  JJ.,  concur. 


/    A.  K.  OiBSB,  Appellant,  v.  G.  E.  Kimball,  Appellee. 

HIGHWAYS:    Burden  of  Proof.    One  who  is  on  the  wrong  side  of 

1  the  highway  at  the  time  he  suffers  a  collision  with  another,  has 
the  burden  to  &how  that  his  presence  on  such  side  was  consist- 
ent with  ordinary  care. 

EVIDENCE:     Physical  Impossibility.    The  physical  impossibility  of 

2  a  transaction  is  sufficient  reason  for  wholly  rejecting  it. 

Appeal    from     Pottawattamie     District     Court. — O.     D. 

Whbblbr,  Judge. 

December  14,  1918. 

Action  for  damages  resulting  from  an  automobile  col- 
lision on  the  streets.  At  the  close  of  the  evidence,  there 
was  a  directed  verdict  for  the  defendant,  and  the  plain- 
tiff appeals. — Affirmed, 

H.  L.  Robertson,  and  KilVpach  d  Northrop,  for  appel- 
lant. 

Kimball  d  Peterson,  for  appellee. 

Evans,  J. — The  accident  in  question  occurred  at  an  in- 
tersection of  streets.  According  to  plaintiff's  evidence,  the 
defendant  was  driving  south  at  20  or  25  miles  an  hour, 

along  the  west  side  of  Glen  Avenue,  while 

1.  HioHWATs:        the  plaintiff  was  driving  west,  at  10  or  12 

proof.    ^  miles   an   hour,   along  the   center  line  of 

Pierce  Street.    The  point  of  collision  was 
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at  the  southeast  corner  of  the  intersection  of  these  two 
streets.  At  the  time  of  the  collision,  defendant's  car  was 
pointed  slightly  southeasterly  while  that  of  the  plaintiff 
was  pointed  southwesterly.  The  right  front  spring  of  the 
defendant  struck  the  right  front  wheel  of  the  plaintiff.  The 
accident  having  occurred  at  a  point  where  the  plaintiff  was 
on  the  wrong  side  of  the  road,  the  first  presumption  of  fault 
rested  upon  the  plaintiff,  and  the  burden  was  upon  him  to 
overcome  it,  and  to  show  that  his  presence  there,  under  the 
circumstances,  was  consistent  with  ordinary  care.  The 
circumstances  relied  on  by  the  plaintiff  to  that  end,  and 
to  the  end  also  of  showing  the  negligence  of  the  defendant, 
are,  in  brief,  that  the  defendant  was  turning  eastwardly 
from  Glen  Avenue  into  Pierce  Street,  and  that,  instead  of 
going  around  the  center  of  the  intersection  to  the  south 
side  of  Pierce  Street  for  that  purpose,  he  "cut  across"  the 
northeast  corner  of  the  intersection,  within  one  foot  of  the 
curb;  and  that,  by  reason  of  such  position  taken  by  the 
defendant,  and  the  direction  in  which  and  speed  at  which 
he  was  going,  a  collision  was  rendered  so  imminent  that 
the  plaintiff  drew  his  car  to  the  left,  in  an  attempt  to  avoid 
such  collision.  Each  of  these  streets  was  30  feet  wide  be- 
tween the  curb.  Each  of  the  cars  was  about  15  feet  in 
length  and  5  or  6  feet  in  width.  The  plaintiff  himself  tes- 
tified, as  a  witness,  as  follows : 

"I  was  coming  west  about  the  center  of  the  street, — was 
driving  about  10  or  12  miles  an  hour, — ^when  I  first  saw  the 
defendant,  and  was  then  about  20  or  25  feet  from  the  in- 
tersection of  Pierce  Street  and  Glen  Avenue.  I  first  saw 
defendant  on  Glen  Avenue,  coming  south  toward  the  inter- 
section. He  was  on  the  west  side  of  Glen  Avenue,  coming 
up  toward  the  south.  H?e  was  about  20  or  25  feet  from  the 
intersection,  and  was  going  about  20  or  25  miles  an  boii^ 
He  was  then  about  8  feet  distant  from  the  west  curb  of 
Glen  Avenue.    When  1  first  saw  him,  he  came  right  towards 
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me;  so  I  whipped  over  to  the  left,  and  gave  him  that  cor- 
ner of  the  street.  He  came  within  about  a  foot  of  the  curb 
at  that  corner.  I  was  coming  up  to  Glen  Avenue,  and  he 
came  toward  me  with  his  car.  I  then  whipped  over  to  the 
left-hand  side  of  the  street,  to  give  him  room  to  get  by.  I 
went  clear  over  against  the  curb  on  the  other  side.  I  saw 
he  was  going  to  run  into  me,  and  I  whipped  over,  and  he 
came  right  for  me  with  his  car.  ♦  ♦  ♦  Defendant  ran 
right  into  me;  the  right  side  of  the  frame  of  his  machine 
hit  my  machine  square  on  the  hub.  My  car  was  right  up 
against  the  curbing,  and  could  not  go  any  farther;  when  his 
car  hit  my  car,  mine  was  right  up  against  the  curbing.  •  ♦  ♦ 
I  was  about  25  feet  from  the  curb  on  Glen  Avenue  when  T 
first  saw  defendant  coming,  and  was  right  in  the  middle  of 
the  street.  He  was  over  on  the  west  side  of  Glen  Avenue. 
He  came  right  toward  me;  I  was  in  the  center;  he  cut  tho 
comer,  coming  toward  me;  I  was  in  the  middle  of  the 
street ;  I  didn't  turn  to  the  right,  because  I  would  have  had 
a  head-on  collision ;  he  was  cutting  the  comer  on  me,  and  I 
was  25  feet  from  the  intersection,  in  the  middle  of  the  street, 
and  he  was  coming  right  toward  me;  he  wasn't  in  the 
middle;  I  was  in  the  middle;  he  was  coming  off  the  west 
side  of  Glen  Avenue,  and  right  toward  me.  ♦  •  ♦  He 
turned  toward  the  east ;  he  cut  the  comer  j  I  was  over  on 
the  curb  on  the  south  side  of  the  street,  and  farther  east 
than  the  point  from  which  he  came.  He  turned  his  car  on 
the  west  side  of  Glen  Avenue.  It  was  almost  straight 
across  Pierce  Street  when  he  hit;  his  hind  wheel  was  about 
a  foot  from  the  northeast  comer,  over. by  the  Woodward 
Factory ;  his  front  wheel  must  have  been  10  feet  from  that 
point  when  he  stopped,  after  the  collision.  After  he  stop- 
ped after  the  collision,  he  backed  up  a  little  bit ;  the  hind 
wheel  was  within  a  foot  of  the  curb.  When  the  automobiles 
came  together,  the  hind  wheel  of  Mr.  KimbalFs  machine  was 
about  a  foot  from  the  comer  of  the  curb  on  the  northeast 
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comer,  and  the  front  wheel  was  about  11  feet  from  that, 
after  he  stopped  and  backed  up  a  little.  Yes,  sir.  I  say  he 
missed  the  comer  about  a  foot ;  I  mean  he  was  a  foot  out 
from  the  corner  when  he  made  the  turn — ^not  when  he 
struck  the  machine.  When  he  struck,  there  would  be  a  dis- 
tance of  something  like  20  feet  from  the  rear  of  his  machine 
to  the  south  curb  of  Pierce  Street ;  that  would  leave  a  dis- 
tance  of  some  10  feet  from  the  rear  of  his  car  over  to  the 
curb.'^ 

Nelson,  a  witness  for  the  plaintiff,  testified  as  follows : 
**When  Kimball  was  coming  across  the  corner,  Qiese 
turned  his  machine  to  the  left,  and  went  clear  over  to  the 
comer  on  the  left-hand  side.  Mr.  Kimball  then,  instead  of 
turning  to  the  left,  turned  his  machine  to  the  right.  Kim- 
ball was  driving  it  himself;  after  he  had  turned  it  to  the 
right,  it  was  facing  south ;  it  was  on  Glen  Avenue,  about  the 
middle  of  the  street,  about  half  way  across  Pierce  Street, 
I  think  he  had  got  across  the  line,  a  little  east  of  the  east 
line  of  Glen  Avenue.  Mr.  Giese  had  turned  his  car  as  far 
to  the  east  as  he  could,  over  next  to  the  curb.  Then  Kim- 
ball hit  him ;  Kimball's  machine  hit  Qiese's  machine  on  the 
right  front  spring,  hit  Giese's  machine  on  the  right  front 
spring, — the  spindle  of  the  front  wheel.  *  *  *  At  the 
time  Kimball's  machine  got  to  the  middle  of  the  street,  head- 
ed  southeast,  Giese  turned  to  the  left,  as  far  as  he  could  go 
to  the  curb.  There  was  all  kinds  of  room  for  Kimball  to 
pass  on  the  left  of  Giese,  but  no  room  on  the  right.  At  the 
time  Giese  started  to  turn  to  the  left,  Kimball's  machine 
was  not  in  the  middle  of  Pierce  Street;  it  was  going  to  the 
southeast,  and  a  little  to  the  left.  Kimball  was  about  the 
middle  of  Pierce  Street,  going  southeast,  when  Giese  com- 
menced to  turn.  There  was  plenty  of  room  on  the  left-hancl 
side  to  pass.  The  machines  met  at  the  corner  of  the  curb 
at  Glen  and  Pierce." 

Manifestly,  the  plaintiff's  explanation  of  his  position 
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at  the  time  of  the  collision  and  the  reason  therefor  are  in- 
volved in  great  confusion.  This  doubtless  results  from  the 
fact  that  the  accident  itself  was  calculated  to  confuse  his 
memory  as  to  the  details  of  the  events.  In  ruling  upon  the 
motion  to  direct  a  verdict,  the  trial  court  expressed  the 
opinion  that  the  explanation  made  was,  in  material  re- 
spects, physically  impossible.  It  appears  from  the  plain- 
tiff's evidence  that  he  was  driving  on  a  level  surface,  where- 
as Kimball  was  driving  up  hill  on  Glen  Avenue.  When 
plaintiff  first  saw  the  defendant,  the  latter  was  driving 
close  to  the  west  side  of  Glen  Avenue,  and  was  25  feet  dis- 
tant from  the  intersection.  The  plaintiff  himself  was  25 
feet  distant  from  the  intersection.  If  the  defendant  cut  the 
northeast  comer,  within  a  foot  of  the  northeast  curb,  at  20 
or  25  miles  an  hour,  how  could  he  have  struck  the  plaintiff 
with  the  right  side  of  his  car  at  the  southeast  comer  of  the 
intersection  30  feet  away?  Nelson's  testimony  describes 
the  defendant  as  being  near  the  middle  of  the  intersection, 
headed  southeast.  This  would  indicate  an  effort  by  the  de- 
fendant to  enter  Pierce  Street  on  its  south  side,  which  was 
his  proper  course.  If  the  defendant  passed  from  the  west 
side  of  Glen  Avenue  to  the  northeast  comer  of  the  inter- 
section within  a  foot  of  the  curb,  there  was  no  occasion  or 
emergency  which  required  the  plaintiff  to  turn  to  his  left 
All  the  evidence  in  his  behalf  shows  that  there  was  abun- 
dant room  to  pass  along  his  north  side. 

We  are  constrained,  therefore,  to  agree  with  the  trial 
court,  that  the  situation  presented  by  the  testimony  on  be- 
half of  the  plaintiff  was  physically  impossible  in  materia! 

respects,  and  that  it  would  not  justify  a  ver- 
2.  evidbnch:  dict  thereon  in  his  behalf.     It  i$  certain, 

physical   Im- 

poBsibiiity.  from  his  evidence,  that  the  accident  would 

not  have  happened,  if  he  had  not  turned  to 
the  south  side  of  the  street.  He  could,  doubtless,  excuse  his 
mistake  by  showing  an  emergency;  but  the  only  emergencv 
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which  fairly  appears  from  his  evidence  is  that  which  oc- 
curi'ed  at  the  south  side  of  tljie  street,  and  which  resulted  in 
the  collision.  As  already  indicated,  in  view  of  the  place  of 
the  accident,  the  burden  was  upon  him  to  show  that  it  was 
not  caused  by  his  negligence.  The  order  of  the  trial  court 
directing  the  verdict  must,  therefore,  be  sustained. — Af- 
firmed. 

Preston,  C.  J.,  Weaver,  Qaynor,  and  Salinger,  J  J., 
concur. 

Stevens,  J.,  takes  no  part. 

Ladd,  J.,  dissents. 


Frank  Harris  et  al..  Appellees,  v.  John  A.  Bro.wn  et  al.. 

Appellants. 

DEEDS:     Life  Estate  (?)  or  Fee  under  Eiile  in  SheUey's  Case  (?)    A 

1  warranty  deed  which  gives,  sells,  and  conveys  to  a  named  gran- 
,  tee,  "during  his  natural  lifetime,  and  at  his  decease  to  his  chil- 
dren being  his  heirs"  conveys  a  life  estate  to  such  named  gran- 
tee, and  not  a  fee  under  the  Rule  in  Shelley's  Case. 

ADVERSE   POSSESSION:    PosseBslon   under   Quitclaim   ftom  Iilfe 

2  Tenant.  Naked  possession,  for  any  length  of  time*  under  a  chain 
of  quitclaim  deeds  originating  with  one  who  owned  a  life  estate 
only,  will  not  ripen  into  absolute  title  by  adverse  possession — 
not  even  when  attended  by  the  payment  of  taxes,  and  the  mak- 
ing of  improvements  which  are  perfectly  consistent  with  the 
claim  of  a  life  estate.  So  held  where  such  chain  of  possession 
totaled  some  40  years. 

Appeal  from  Jefferson  District  Court. — C.  W.  Vermilion, 

Judge. 

December  14,  1918. 

Action  to  construe  a  deed.    Opinion  states  the  facts. 
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Decree  in  the  court  below  for  the  plaintiffs.    Defendants 
appeal. — Affirmed. 

Leggett  d  McKemey,  for  appellants. 

McNett  d  McNett  and  A.  W.  Enoch,  for  appellees. 

Gaynor,  J. — The  plaintiffs  are  the  children  and  grand- 
children of  William  R.  Harris.    Reuben  Harris  was  the  fa- 
ther of  William  R.    On  the  31st  day  of  August,  1875,- Reu- 
ben was  the  owner  of  the  west  half  of  the 
1.  dkkds:  life        uortlieast  quarter  of  Section  18,  Township 
fle*lSideP  R^uie    72,  Range  11,  in  Jefferson  County,  Iowa, 
case^^nr  "*        «i»i<l  on  that  day,  executed  and  delivered  to 

his  son,  William  R.,  a  deed  to  said  prem- 
ises, in  the  following  words  and  figures: 

"That  we,  Reuben  R.  Harris  and  Mary  Harris,  of  Jeffer- 
son County,  and  state  of  Iowa,  in  consideration  of  the  nat- 
ural love  and  affection  which  I  have  and  bear  for  my  son, 
William  R.  Harris,  and  divers  other  good  causes  in  consid- 
eration me,  the  said  Reuben  Harris,  hereunto  moving,  have 
given  unto  the  said  William  R.  Harris  during  his  natural 
lifetime  and  at  his  decease  to  his  children  being  his  heirs 
of  the  county  and  state  of  Iowa,  do  hereby  sell  and  convey 
unto  the  said  William  R.  Harris  and  his  children,  being  his 
heirs,  the  following  described  premises  [being  the  premises 
hereinbefore  described].  And  we  hereby  covenant  with  the 
said  William  R.  Harris  and  children,  being  his  only  heirs, 
and  to  their  heirs  that  we  hold  said  premises  in  fee  simple; 
that  we  have  good  and  lawful  authority  to  sell  and  convey 
the  same;  that  they  are  free  and  clear  from  all  liens  and 
incumbrances  whatsoever,  and  we  covenant  to  warrant  and 
defend  the  said  premises  against  the  lawful  claims  of  all 
persons  whomsoever,  and  the  said  Mary  Harris  relinquishes 
her  right  of  dower  in  and  to  the  above  described  premises. 
"Signed  this  31st  day  of  August,  A.  D.  1875." 
Both  the  plaintiffs  and  the  defendants  claim  under  this 
deed. 
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Plaintiffs  claim  that  William  R.  took  only  a  life  estate, 
measured  by  his  own  life,  and  that  they,  his  childrrai,  took 
the  remainder;  that  the  life  estate  terminated  on  the  death 
of  William  R.,  December  10,  1914;  that  these  plaintiffs, 
therefore,  are  now  entitled  to  the  land  described  in  the  deed, 
and  are  entitled  to  have  the  title  quieted  in  them. 

The  defendants  claim  that  William  R.  took  the  fee  es- 
tate, nnder  the  Rule  in  Shelley's  Case;  that,  through  mesne 
conveyances  from  William  R.,  they  hold  the  same  title  that 
the  deed  gave  William  R.  It  appears  that,  on  the  25th  day 
of  December,  1875,  William  R.  made  a  quitclaim  deed  to 
one  Conner  for  the  stated  consideration  of  f516,  and  that 
this  was  duly  recorded  on  April  8,  1876;  that,  on  the  29th 
day  of  April,  1876,  Conner  made  a  quitclaim  deed  back  to 
Reuben,  the  original  grantor  of  William  R.,  for  the  stated 
consideration  of  |533.76;  that  this  was  recorded,  Decem- 
ber 11,  1876';  that,  on  September  29,  1884,  Reuben  and  wife 
made  a  quitclaim  deed  of  said  premises  to  the  defendant 
John  A.  Brown,  for  the  stated  consideration  of  f  1,000; 
that  this  was  recorded,  December  11,  1893.  Defendant 
Brown  claims  that  he,  thrQugh  himself  and  tenants,  took 
and  has  ever  since  held  possession  of  the  land. 

On  the  24th  day  of  December,  1915,  the  plaintiffs 
brought  this  action  to  quiet  their  title  against  this  claim  on 
the  part  of  the  defendants. 

The  defendants  set  up  two  defenses : 

(1)  That,  under  the  deed  from  Reuben  Harris  and  wife 
to  William  R.  Harris,  William  R.  took  a  fee  estate,  under 
the  rule  in  Shelley's  Case ;  and  hence,  by  these  mesne  con- 
veyances, or  quitclaims,  they  hold  the  fee  title. 

(2)  That,  if  the  deed  from  Reuben  to  William  Harris 
did  not  convey  to  William  a  fee  title,  but  only  a  life  estate, 
yet  the  plaintiffs  are  barred  from  now  claiming  the  land, 
for  the  reason  that  defendants  have  been  in  adverse  posses- 
sion of  the  same  for  more  than  ten  years,  and  that  the  stat- 
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ute  of  limitations  stands  in  the  way  of  plaintiffs'  claim. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to 
the  court,  Hon.  C.  W.  Vermilion  presiding.  On  the  19th  day 
of  August,  1916,  a  decree  was  entered  in  favor  of  the  plain- 
tiffs, and  .the  title  to  the  land  quieted  in  them,  against  the 
claim  of  the  defendants.  Prom  this  decree,  defendants  ap- 
peal. 

We  will  consider  defendants'  first  contention:  Did 
William  R.  Harris  take  a  fee  title,  under  the  deed  herein- 
before set  out? 

Reuben  owned  this  land,  and  had  the  legal  right  to 
make  such  disposition  of  it  as  he  saw  fit.  He  undertook  to 
do  this  by  the  instrument  under  consideration.  If  we  look 
to  the  deed  alone,  we  must  say  it  was  the  evident  purpose 
and  intent  of  the  grantor,  Reuben,  to  convey  to  one  William 
R.  a  life  estate  only.  The  express  wording  of  the  deed  so  in- 
dicates: to  wit,  "have  given  unto  the  said  William  R. 
Harris  during  his  lifetime,  and  at  his  decease  to  his  chil- 
dren, being  his  heirs."  To  hold  that  William  R.  took  more 
than  a  life  estate,  and  to  hold  that  he  took  the  fee,  is  to 
ignore  the  intent,  as  manifested  in  the  deed.  To  so  hold,  we 
must  be  forced  to  it  by  the  application  of  that  old  rule 
known  as  the  Rule  in  Shelley's  Case,  now  repealed,  but  then 
in  force.  But  to  so  hold  is  to  do  violence  to  the  rule  itself, 
as  construed  in  former  holdings  of  this  court.  The  convey- 
ance is  made  to  William  R.  and  his  children.  The  words 
'^being  his  heirs"  simply  emphasize  the  specific  class,  and 
add  to  or  take  nothing  from  the  class  described,  to  whom  it 
was  intended  the  remainder  should  pass.  Construing  the 
words  "being  his  heirs"  as  simply  designating  more  part 
ticularly  the  specific  class  to  whom  it  was  intended  the  re- 
mainder should  pass,  we  have  the  expressed  intention  that 
the  remainder  should  pass  to  William's  children.  Under 
the  Rule  in  Shelley's  Case,  this  does  not  enlarge  the  life  es- 
tate granted,  to  an  estate  in  fee.    It  is  evident  that  children 
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of  the  graiitee  of  the  life  estate  must  be  begotten  at  least 
before  the  termination  of  the  life  estate.  Where  the  con- 
tinuance of  the  estate  is  dependent  on  the  life  of  the  gran- 
tee, the  takers  of  the  remainder,  therefore,  are  certain,  or 
capable  of  being  made  certain  during  the  continuance  of  the 
life  tenancy.  They  form  a  specific  class,  possible  of  ascer- 
tainment during  the  continuance  of  the  life  estate.  The 
Rule  in  Shelley's  Case,  invoked  by  the  defendant,  as  applied 
to  the  conditions  here,  simply  is  that,  where  a  freehold  for 
life  only  is  created  by  deed,  and  in  the  same  instrument  a 
limitation  on  the  freehold  by  way  of  remainder  is  made  to 
his  heirs,  the  limitation  to  the  heirs  entitles  the  grantee  to 
the  fee.    As  said  in  Ault  v.  Hillyard,  138  Iowa  239,  241 : 

"It  is  well  settled  that,  where  a  conveyance  is  to  one  for 
life,  with  the  remainder  over  to  the  children  of  the  life  ten- 
ant, the  words  of  the  grant  are.  to  be  taken  as  words  of  pur- 
chase, and  the  Rule  in  Shelley's  Case  has  no  application." 

See,  also,  as  bearing  upon  the  question  here  under  con- 
sideration, Doyle  V.  Andis,  127  Iowa  36;  HarUm  r.  Man- 
ington,  152  Iowa  707,  715;  Westcott  v.  Meeker,  144  Iowa 
311,  323;  Westcott  v.  Binford,  104  Iowa  645;  Roherson  v. 
Wampler,  104  Va.  380  (51  S.  E.  835,  1  L.R.A.  [N.  S.]  318, 
with  notes) ;  Seymour  v.  Bowles,  172  111.  521  (50  N.  E. 
122). 

The  word  "heirs"  has  a  definite  le^al  signification.  It 
is  a  technical  word,  and,  when  unexplained  and  uncon- 
trolled by  the  context,  is  usually  interpreted  according  to  its 
strict  technical  meaning;  and  if  no  other  meaning  can  be 
gathered  from  it  than  the  technical  meaning,  after  a  consid- 
eration of  the  whole  intent  and  purpose  of  the  grantor,  as 
expressed  in  the  instrument,  it  will  be  given  its  technical 
meaning.  But  if,  from  the  language  used  in  the  instrument 
and  the  circumstances  attending  its  execution,  it  appears 
that  the  maker  used  the  word  "heirs"  to  mean  children,  it 
will  be  construed  to  mean  children.    The  meaning  will  be 
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given  to  the  word  which  the  grantor  intended  it  should 
have.  Even  where  the  grantor  usee  the  word  "heirs,"  if,  by 
other  words,  it  is  made  manifest  that,  in  the  use  of  the  word 
"heirs,"  he  intended  his  children,  that  intention  will  be 
made  effectual  by  construing  the  instrument  accordingly. 
Hall  V.  Leonard,  1  Pick«  (Mass.)  27;  Hileman  v.  BousUmgh, 
13  Pa.  St.  344  (53  Am.  Dec.  474,  478) ;  Seymour  v.  Bowles, 
172  111.521  (SON.  E.  122). 

Feeling,  as  we  do,  that  it  was  the  evident  intent  and 
purpose  of  the  grantor,  Reuben,  to  convey  only  a  life  estate 
to  his  son,  William  R.,  and  the  remainder  over  to  William's 
children,  we  must  find  that  defendant  Brown,  through  his 
mesne  conveyances,  took  only  such  interest  as  William  R. 
took  under  his  deed,  and  is  limited  to  a  life  estate. 

This  brings  us  to  a  consideration  of  the  defendants' 
second  defense:  Have  they  been  in  the  open,  adverse,  no- 
torious possession  of  this  land  for  the  statutory  period,  so 
that  title,  by  reason  of  the  adverse  possession,  has  ripened 
in  them,  as  against  the  claim  of  these  plaintiffs? 

He  is  presumed  to  have  entered  the  land  under  his 
deed.  He  is  presumed  to  have  continued  to  claim  the  land 
under  his  deed.    The  deed  limited  him  to  a  life  estate  in  the 

property.     He  was  entitled  to  possession, 

2.  ADvmusB  FOB-      under  his  deed,  during  the  life  of  William 

BMslon^  irnto^     R.    He  was  entitled  to  enjoy  all  the  benefits 

quitclaim  from        ^    -.1     .  •         j      •         xi.  •  j.  ^ 

life  tenant.         of  that  possession  dunng  the  existence  of 

the  life  tenancy.  The  duty  rests  upon  him, 
as  life  tenant,  to  pay  the  taxes.  It  is  a  familiar  doctrine 
that,  where  one  enters  upon  land,  he  is  presumed,  unless  the 
contrary  appears,  to  enter  and  hold  possession  under  the 
title  which  the  deed  under  which  he  enters,  purports,  upon 
its  face,  to  convey.  The  possession  taken,  and  his  claim  of 
right  to  possession  is  presumed  to  rest  on  and  be  found  in 
the  deed  under  which  his  right  to  enter  and  take  and  hold 
possession  was  first  exercised.    This  entry  did  not»  there- 
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fore,  indicate  a  purpose  to  assert  a  claim  to  more  than  his 
deed  gave  him,  or  any  claim  hostile  to  the  rights  of  these  re- 
maindermen. The  possession,  to  be  adverse,  must  not  only 
be  actual,  continuous,  visible,  notorious,  and  distinct,  but 
hostile,  and  under  claim  of  right  or  color  of  title.  The  bur- 
den of  showing  adverse  possession  rests  upon  the  person 
who  asserts  title  upon  that  ground.  The  presumptions  are 
all  in  favor  of  the  holder  of  the  legal  title.  In  speaking  of 
the  claim  of  right  which  must  exist  before  the  possession 
can  ripen  into  title,  this  court  said,  in  Orube  v.  Wells,  34 
Iowa  148: 

"One  may  believe  a  proposition  without  making  it 
known,  or  without  possessing  any  knowledge  upon  the  sub- 
ject. It  is,  or  may  be,  a  passive  condition  of  the  mind, 
prompting  in  neither  action  nor  declaration.  The  term 
'claim'  implies  an  active  assertion  of  right — ^the  demand 
for  its  recognition.  This  assertion  and  demand  need  not 
be  made  in  words;  the  party  may  speak  by  his  acts  in  their 
support,  as  by  the  payment  of  taxes,  erection  of  improve- 
ments, etc.  One  may  believe  that  he  has  a  right  to  land, 
without  asserting  or  demanding  it.  But  it  is  said  the  right 
is  asserted  by  the  possession.  This  cannot  be  admitted ;  for 
the  possession,  to  be  supported  by  the  law,  must  be  nnder 
claim  of  right.*' 

The  deed  gave  defendants  no  color  of  title,  beyond  that 
which  the  deed  itself  upon  its  face  suggested.  It  is  true, 
one  may  have  color  of  title  though  his  deed  be  defective,  or 
though  the  deed  be  void ;  yet  the  deed,  to  give  color  of  title, 
must  bear  evidence  of  the  passing  of  the  title  claimed.  In 
this  particular  case,  the  tenant  is  in  possession  under  an 
instrument  conveying  to  him  only  a  life  estate;  the  duty  'to 
pay  taxes  rested  upon  him ;  and,  therefore,  the  discharge  of 
that  duty  gave  no  evidence  of  an  intention  to  claim  more 
than  his  deed  conveyed.  His  deed  threw  upon  him  this 
obligation,  and  he  discharged  only  the  obligation  of  a  life 
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tenant.  Whatever  the  secret  purpose  of  the  defendant  may 
have  been,  after  he  took  possession,  touching  this  land, 
there  is  nothing  in  the  record  to  show  that  he  gave  any  out- 
ward manifestation  of  that  intention  by  word,  act,  or  deed. 
He  never  did  or  said  anything  that  came  to  the  knowledge 
of  these  plaintiffs,  to  claim  more  than  his  deed  gave  him,  or 
that  called  upon  these  plaintiffs,  at  any  time  prior  to  the 
death  of  their  grantor,  to  make  contest  with  him  over  any 
claim.  His  possession  did  not  give  them  notice  of  any  such 
claim  as  urged  here,  because,  under  his  deed,  he  was  entitled 
to  possession  as  the  owner  of  the  life  estate.  There  were  no 
improvements  placed  upon  the  land,  during  the  time  of  his 
occupancy,  except  such  as  were  perfectly  consistent  with  his 
claim  to  a  life  tenancy ;  simply  such  as  enabled  him  better  to 
use  and  enjoy  the  estate  granted.  It  was  his  duty  to  make 
reasonable  improvements,  and  to  keep  the  place,  as  nearly  as 
practicable,  in  the  condition  in  which  he  received  it,  that 
it  might  pass  to  the  remaindermen  unimpaired;  and  such 
improvements  are  presumed  to  have  been  made  for  his  own 
benefit.    See  Booth  v.  Booth,  114  Iowa  78. 

We  see  nothing  in  this  case  supporting  defendants'  con- 
tention. The  court  was  right,  therefore,  in  sustaining  the 
plaintiffs'  contention  by  decree,  and  its  action  in  so  doing  is 
— Affirmed. 

Preston,  C.  J.,  Weaver  and  SrvrBVtn,  JJ.,  concur. 


Lura  E.  Harris,  Appellant,  v.  William  D.  Schrimpbr  et 

al..  Appellees. 

APPEAL  AND  B&BOR:     OoloraUe  Plaintiff  FaUing  to  Baiji«  Point. 

1  A  litigant  will  not  be  heard  to  assert  on  appeal,  and  for  the 
first  time,  that  a  deed  may  not  be  reformed  as  against  himself, 
because  a  third  party  was  not  a  party  to  the  suit,  vt^en  his  In- 
terest as  a  plaintiff  Is  probably  colonuble  only,  and  when  he  has 
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in  no  manner  denied  a  fact  allegation  that  he  standB  exactly 
in  the  shoes  of  such  absent  third  party. 

BEFOBMATION  OF  INSTEUMENT8:  EsUqppel  to  Assert.  A  grant- 
2  or  who  is  entitled,  as  against  his  grantee,  to  such  reformation 
of  his  deed  as  will  exclude  from  the  warranty  an  existing  ease- 
ment in  favor  of  a  third  t>arty,  does  not  lotse  such  right  by 
refusing  to  appear  and  prosecute,  for  the  grantee,  an  action  to 
wholly  exclude  such  third  party  from  all  interest  in  said  ease- 
ment. 

Appeal  from  Linn  District  Court, — Milo  P.  Smith,  Judge. 

Dbcbmbbr  14,  1918. 

Action  for  damages  for  breach  of  covenants  of  war- 
ranty.  The  existence  of  a  right  of  way  easement  over  the 
granted  premises  constituted  the  alleged  breach.  The  de- 
fense was  a  counterclaim,  wherein  the  defendants  alleged 
that,  under  their  real  agreement  with  the  grantee,  such 
easement  was  excepted  from  the  warranty,  and  that,  by 
mistake  of  the  scrivener,  such  exception  was  not  written 
into  the  deed.  Reformation  of  the  deed  was  prayed.  On 
the  equitable  issue  thus  tendered,  trial  was  had  to  the  court, 
and  a  decree  was  entered  reforming  the  deed  as  prayed. 
The  plaintiff  appeals. — Affirmed. 

J,  C.  Leonard  and  Voris  d  HaaSy  for  appellant. 

Croahy  d  Fordyce  and  Deacon,  Oood,  Sargent  d  Span- 
gter,  for  appellees. 

Evans,  J. — I.  Only  fact  questions  are  involved.  The 
evidence  supports  the  decree  so  conclusively  that  we  do  not 
feel  justified  in  discussing  it  in  much  detail.  The  land  con- 
veyed was  a  tract  of  V/2  acres.  The  defendants  had  ac- 
quired the  same  by  inheritance  from  their  father,  Frederick 
Schrimper.  Their  father  had  acquired  the  same,  with  other 
lands,  by  deed  from  Mary  Reed.  The  conveyance  to  the 
father  was  subject  to  an  easement  of  a  right  of  way  over 
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the  east  20  feet  of  the  tract,  in  favor  of  the  owner  of  land 
adjoining  on  the  south,  known  as  the  Lydia  Park  tract. 
Such  right  of  way  furnished  the  only  access  to  the  highway 
for  the  Lydia  Park  tract.  This  right  of  way  had  been  in 
use  for  many  years,  and  was  known  to  all  the  parties  to  the 
deed,  and  was  recognized  without  dispute.  The  grantee 
had  himself  been  an  occupant  of  the  Lydia  Park  tract,  and 
had  used  the  right  of  way  as  appurtenant  thereto.  The 
agreement  of  sale  was  that  the  grantee  should  take  the  title 
which  the  grantors  had,  and  should  waive  abstract  of  title. 
The  description  was  by  metes  and  bounds,  and  was  some- 
twhat  complicated.  It  was  agreed  that  Banker  Dinwiddle 
should  prepare  a  deed.  To  enable  him  to  do  so,  the  grant- 
ors brought  to  him  the  Mary  Reed  deed  to  their  father. 
This  deed  included  the  tract,  with  other  lands.  It  contain- 
ed, also,  two  special  stipulations  as  to  easements.  One  of 
these  stipulations  reserved  a  right  of  way  over  this  tract  to 
Lydia  Park.  The  other  stipulation  had  no  application  what- 
ever to  this  tract.  In  preparing  the  deed  of  conveyance 
from  the  grantors,  Dinwiddle  included  a  correct  descrip- 
tion of  the  tract,  and  included  the  special  stipulation  ap- 
pearing in  the  Mary  Reed  deed  which  had  no  application  to 
this  particular  tract.  This  was  admittedly  a  mistake.  By 
the  same  mistake,  he  failed  to  include  the  proper  stipula- 
tion which  excepted  the  right  of  way.  The  evidence  in  sup- 
port of  the  mistake  is  cumulative  and  overwhelming.  The 
grantee  himself  admits,  as  a  witness,  that  he  was  to  take  the 
land  subject  to  the  right  of  way.  He  contends  only  now 
that  the  easement  was  to  terminate  with  the  life  of  Lydia 
Park.  He  concedes,  in  eflPect,  that  he  took  the  land  under 
the  same  reservation  of  easement  as  the  grantors  held  it. 
The  legal  effect  of  the  reservation,  therefore,  does  not  con- 
cern the  grantor. 

II.    The  grantee  was  Van  Note.    He  conveyed  to  his 
daughter,  who  is  plaintiff  herein.    It  is  now  argued  that 

Vol.  184  lA.— 82 
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Van  Note  is  not  a  party  to  this  suit,  and  that,  therefore, 

the  defendants  were  not  entitled  to  the  ft 

1.  app«al  an©        lief  prayed  in  their  counterclaim.    No  such 

■BBOB :  color- 
able piidiitis      point  was  raised  in  the  trial  court.    The  only 

failing  to  raise 

point  defense  to  the  counterclaim  interposed  by 

the  plaintiff  wag  a  plea  in  estoppel,  which 
will  be  later  noticed.  The  affirmative  allegations  of  the 
counterclaim  wei'e  not  even  denied.  The  plaintiff  sued  the 
defendants  upon  their  covenants  of  warranty  in  the  Van 
Note  deed.  Undoubtedly,  either  plaintiff  or  defendants 
could  have  brought  in  Van  Note  as  a  party.  Their  failure 
to  do  so  did  not  prevent  them  from  litigating  .their  con- 
troversy, as  between  thefnselves.  Tod  v.  Grisnian,  123  Iowa 
693,  700.  Plaintiff  did  not  claim  that  she  was  an  innocent 
purchaser  for  value,  without  notice.  On  the  other  hand,  the 
evidence  shows  that  the  conveyance  to  her  by  her  father  waa 
colorable  only.  He  appears  to  have  conducted  the  negotia- 
tions preliminary  to  this  suit;  and  he,  and  not  she,  was 
present  at  the  trial.  Moreover,  the  defendants  alleged  in 
their  counterclaim  that  the  plaintiff  took  the  title  from  her 
father  with  notice  and  without  consideration,  and  this  alle- 
gation was  not  denied.  We  think,  therefore,  that  it  is  not 
open  to  the  plaintiff  to  raise  the  question  of  the  defect  of 
parties,  in  a  mere  argument  on  appeal. 

III.  Prior  to  the  beginning  t)f  this  suit,  the  plaintiff 
instituted  her  suit  against  George  Stark,  successor  in  title 
to  Lydia  Park,  wherein  she  sought  to  quiet  her  title  against 

the  claim  of  alleged  easement  of  right  of 

2.  rbfobmation      way  already  referred  to.    Stark  defended  Ma 

OF  INSTBU-  •  "^ 

pS^to  aaSJrt"     ^^^^*  *^  *^®  easement.    The  plaintiff  served 

notice  upon  the  defendants  herein  to  appear 
in  said  quieting  title  suit,  and  to  conduct  the  same  in  her 
behalf  to  a  successful  issue,  on  penalty  of  being  subsequent- 
ly held  for  damages  and  costs.  The  defendants  ignored  her 
demand.    That  suit  necessarily  went  against  the  plaintiff. 
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In  the  present  suit,  she  claims,  as  a  part  of  her  recovery,  her 
costs  and  expenses  incurred  in  the  former  suit.  In  reply 
to  the  defendants'  counterclaim,  she  pleaded  such  former 
suit,  and  t;he  failure  of  the  defendants  to  respond  to  her  no- 
tice, as  an  estoppel  against  the  equitable  relief  now  prayed 
by  the  defendants.  Indeed,  this  is  the  only  defense  pleaded 
-by  her  to  the  counterclaim.  She  argues  that  the  defendants 
should  have  interposed  their  defense,  if  any  they  had,  in 
such  former  suit;  and  that,  having  failed  to  do  so,  they 
are  estoppel  from  interposing  it  against  her  now.  If  the 
defendants  had  appeared  in  the  former  suit,  and  had  inter- 
posed the  defense  which  they  here  interpose,  of  what  avail 
would  it  have  been  to  the  plaintiff?  It  would  have  involved 
a  recognition  of  the  right  of  way  easement,  and  would  have 
defeated  the  plaintiff.  As  it  was,  she  was  defeated  without 
the  intervention  of  these  defendants.  She  seems  to  have 
conceived  the  idea  that  a  defeat  in  that  cajse  would  insure 
her  success  in  this.  There  was  not  the  slightest  reason,  in 
fact  or  in  law,  for  the  bringing  of  such  former  suit.  The 
breach  of  the  covenant  of  these  defendants,  as  written  in 
the  deed,  was  just  as  complete  before  such  former  suit  was 
brought  as  it  was  afterwards.  The  decisive  question  was, 
and  is,  whether  there  was  a  mistake  in  the  deed,  and  wheth- 
er the  defendants  were  entitled  to  the  reformation.  The 
counterclaim,  being  undenied  in  its  allegations,  and  affirma- 
tively proved  beyond  all  doubt,  leaves  the  plaintiff  without 
any  standing,  either  on  the  equity  or  on  the  law  side  of  the 
court.    The  decree  entered  in  the  district  court  is,  therefore, 

* 

— Affirmed. 

Preston,  C.  J.,  Ladd  and  Salingbr,  JJ.,  concur. 


L.  Myrtlb  Jonbs,  Appellant,  v.  Hawkbyb  Commercial 
Mbn^s  Association  et  al..  Appellees. 

ZNST7BANCE:    Accident  Ixuniranc^— Death  hy  G^ae — Exemption.    Bz- 

1    emption  of  liability  for  death  "from  gases  ♦  ♦  ♦  accidentally  or 
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otherwiae  taken  *  *  *  or  Inhaled/'  embraces  a  death  from  gas, 
whether  the  gas  was  inhaled  voluntarily  or  whether  it  was  in- 
haled involuntarily  and  unconsciously. 

Weaver  and  Salikoeb,  JJ.,  dissent. 

CONTBACTS:  Oonstruction — Arhitraxlly  Drafted  Ckintracts.  Prin- 
2  ciple  recognized  that,  while  arbitrarily  drafted  contracts,  such 
as  insurance  policies,  etc.,  will  be  construed  most  strongly 
against  the  one  drafting  the  contract,  yet  such  principle  most 
not  be  carried  to  the  extent  of  making  a  new  contract  for  the 
parties. 

Appeal  from  Polk  Di8trict  Court, — W.  H.  McHbnby,  Judge. 

July  1,  1918.     . 

BBHBAaiNQ  Denied  Decbmbbr  14,  1918. 

Action  to  recover  tenefits  under  an  accident  insurance 
certificate.  The  defense  was  that  the  death  of  the  insured  re- 
sulted from  a  cause  which  was  excepted  from  the  operation 
of  the  insurance  certificate,  in  that  the  insured  died  from 
asphyxiation  by  gas.  The  trial  court  dismissed  the  petition, 
and  the  plaintiff  appeals. — Affirmed, 

Stipp,  Perry  d  Starzinger,  for  appellant. 

Bradford  d  Johnson  and  Parsons  d  Mills,  for  appeflee. 

Evans,  J. — ^The  defendant  is  a  mutual  accident  asso- 
ciation. The  deceased  was  concededly  a  member  in  good 
standing  at  the  time  of  his  death.    The  plaintiff  was  tlie 

beneficiary  under  the  certificate.    The  death 

^'  iccident^fnaur-    ^^  *^^  deceased  resulted  from  asphyxiation 

gasi  exemption,   ^^om  escaping  gas  in  a  hotel  room  wherein 

he  slept.  It  was,  therefore,  presumably  a^ 
cidental.  The  insurance  certificate  specifically  excepted 
from  its  operation  death  from  certain  specified  ^causes,  in- 
cluding the  inhalation  of  gas.  This  particular  exception 
was  set  forth  in  the  insurance  certificate  as  follows: 
^T?hat  the  association  shall  not  be  liable  to  any  mem- 
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ber  or  beneficiary  for  any  indemnity  for  accidental  death 

•  *  *  resulting  wholly  or  partially,  directly  or  indirect- 
ly, from  any  of  the  following  causes,  conditions  or  acts  or 
when  the  member  is  under  the  influence  of  or  affected  by 
any  such  cause,  condition  or  act,  to  wit    ♦     ♦    ♦    from 

♦  •  *  gases  or  anything  accidentally  or  otherwise  taken, 
administered,    absorbed,    injected,     inserted     or    inhaled 

*  *  *  each  of  the  foregoing  causes,  conditions  or  acts  are 
expressly  excepted  from  all  the  provisions  of  these  by-laws 
granting  to  members  or  beneficiaries  thereof,  benefits  or  in- 
demnities. Provided,  further,  that  the  association  shall 
not  be  liable  ♦  ♦  •  for  indemnity  for  any  death,  result- 
ing wholly  or  in  part  from  »  »  •  gases  *  *  *  ac- 
cidentally or  otherwise  taken,  administered,  absorbed,  in- 
jected, inserted,  or  inhaled'' 

The  contention  of  the  appellant  is  that  the  foregoing 
provisions  of  the  certificate  should  not  be  held  to  except 
from  its  operation  a  case  of  accidental  asphyxiation  by  gas, 
but  that  the  same  were  intended  to  cover  only  cases  of  in- 
tentional inhalation  of  gas.  The  following  authorities  are 
cited  in  support  of  the  contention:  Paul  v.  Traveler^  Ins. 
Co,,  112  N.  y.  472;  Menneidey  v.  Employers'  L.  Ass,  Corp., 
US  N.  Y.  596;  Pickett  v.  Pacific  M.  L.  Ins.  Co.,  144  Pa.  St. 
79 ;  Fidelity  d  Cas.  Co.  v.  Waterman,  161  111.  632 ;  Travel- 
ers' Ins.  Co.  V.  Ayers,  217  111.  390;  Fidelity  d  Cos.  Co.  v. 
Lowenstein,  38  C.  C.  A.  29. 

Though  some  of  these  cases  may  be  differentiated,  in 
some  respects,  from  the  case  at  bar,  on  the  whole  they  fair- 
ly sustain  the  appellant's  argument,  and  we  face  the  re- 
sponsibility of  agreeing  or  disagreeing  with  them.  We  are 
unable  to  yield  our  assent  to  the  soundness  of  the  reason- 
ing put  forth  in  the  cited  cases.  To  our  minds,  it  is  a  clear 
and  arbitrary  contradiction  of  the  very  terms  of  the  cer- 
tificate, as  above  quoted.    We  see  no  room  for  candid  dis- 


1302  Jones  v.  Hawkbyb  C.  M.  Assn.       [1S4  Iowa 

pute  as  to  the  meaning  or  construction  of  the  terms  used. 
If  the  language  above  guoted  does  not  unequivocally,  by 
its  terras,  except  from  the  operation  of  the  certificate  ac- 
cidents of  this  class,  then  we  are  unable  to  conceive  of  any 
language  vi^hich  could  be  used  to  such  end.     It  is  clearly 

true  that  all  doubtful  construction  should 
be  solved  in  favor  of  the  insured,  but  such 

2   Contracts  * 

*  construction:       rule  does  not  warrant  an  arbitrary  judi- 
drafted  con-        cial  contradiction  of  the  terms  of  the  in- 

stniment.    The  right  of  the  association  to 
make  such  exception  is  not  questioned,  there 
being  no  legislative  inhibition  against  it.    As  a  matter  of 
public  policy,  much  could  be  said  in  favor  of  such  legisla- 
tive inhibition.    But  that  question  belongs  to  the  legislative 
field,  and  does  not  come  within  the  scope  of  judicial  power. 
In  the  absence  of  inhibitive  legislation,  we  are  in  duty 
bound  to  give  effect  to  these  exceptions  as  they  are  written. 
To  say  that  the  clause,  "death  resulting  wholly  or  in  part 
from  gas  accidentally  or  otherwise  taken  or  inhaled,"  should 
be  constmied  to  mean,  "gas  accidentally  and  voluntarily  in- 
haled,''  is  not  only  a  contradiction  of  the  terms  of  the  cer- 
tificate, but  is  a  self-contradiction.     The  exception  covers 
the  taking  or  inhalation  of  gas,  "accidental  or  otherwise." 
The  asphyxiation  involved  in  this  case  was  confessedly  caus- 
ed by  the  taking  or  inhalation  of  gas,  accidentally  "or  oth- 
erwise."   If  this  were  an  action  upon  a  life  insurance  policy, 
a  somewhat  different  question  would  be  presented;   but  ac- 
cident insurance  only  is  involved.    If  the  death  did  not  re- 
sult from  accident,  there  was  no  liability.     The  presump- 
tion obtains  in  favor  of  the  plaintiff  that  the  taking  was  ac- 
cidental.   For  the  purpose  of  this  case,  then,  it  was  acciden- 
tal.   If  the  gas  was  inhaled  accidentally,  it  was  not  inhaled 
voluntarily.    How,  then,  could  the  provision  of  the  excep- 
tion be  construed  to  mean,  "gas  accidentally  and  voluntanr 
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ly  inhaled?"    Such  a  construction  simply  inserts  arbitrary 
contradiction  into  the  plain  terms  of  the  exception. 

The  unsoundness  of  the  holding  was  well  set  forth 
by  Judge  Sanborn,  in  his  dissenting  opinion  in  Fidelity  & 
Cas.  Co.  V.  Lowenstein,  supra,  as  follows : 

"I  am  unable  to  concur  in  the  decision  and  opinion  of 
the  majority  in  this  case.  My  mind  will  no  more  yield  its 
assent  to  the  proposition  that  an  injury  from  poison  in- 
voluntarily and  unconsciously  taken,  or  inhaled,  is  not  in- 
cluded within  the  exception  of  'injuries  fatal  or  otherwise 
resulting  from  poison  or  anything  accidentally  or  other- 
wise taken,  administei*ed,  absorbed  or  inhale<r  than  it  will 
to  the  mathematical  proposition  that  two  and  two  are  five. 
The  assent  to  either,  and  to  one  as  much  as  to  the  other, 
brings  to  it  a  certain  feeling  of  self-stultification,  to  which 
it  will  not  subject  itself.  It  seeks  in  vain  for  answers  con- 
sistent with  the  former  proposition,  to  the  question:  If 
gas  is  unintentionally  and  unconsciously  taken  or  inhaled, 
why  is  it  not  'accidentally'  taken  or  inhaled?  If  it  is  not, 
then  why  is  it  not  'otherwise'  taken  or  inhaled?  And  how 
can  gas  get  into  the  system  in  any  other  way  than  by  being 
'accidentally  or  otherwise  taken,  administered,  absorbed  or 
inhaled  t'" 

We  can  conceive  of  no  fair  answer  that  can  be  made  to 
the  above  reasoning.    • 

To  award  recovery  in  this  case  would  be  to  make  ar- 
bitrarily a  new  contract  between  the  parties.  This  is  a 
mutual  association.  By  the  terms  of  its  certificate,  its  mem- 
bers have  clearly  chosen  not  to  insure  each  other  against 
death  from  the  cause  here  indicated.  By  these  provisions, 
the  insured  was  at  all  times  protected  against  assessments 
for  death  from  such  cause.  He  had  the  full  benefit  of  the 
exception  during  his  lifetime.  Why,  therefore,  should  not 
his  co-members  continue  to  have  the  benefit  of  it,  now  as 
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well  as  hitherto?    We  think  the  trial  court  properly  direct- 
ed the  verdict,  and  its  order  is — Affirmed. 

Preston,  C.  J.,  Ladd,  Gaynor,  and  Stevens,  JJ.,  concur. 

Weaver,  J.  (dissenting).    The  majority,  while  conced- 
ing that  the  death  of  the  insured  was  produced  by  an  ac- 
cidental cause,  deny  plaintitf  the  right  to  recover,  on  the 
sole  ground  that  the  insurer  is  exempt  from  liability  be^ 
cause  of  certain  exceptions  embodied  in  the  contract  of  in- 
surance.   It  is  proper,  therefore,  at  the  outset,  to  look  to 
the  law  governing  an  exception  in  an  insurance  policy  which 
takes  away  or  neutralizes  a  right  of  recovery  which,  but  for 
such  clause,  would  be  indisputable,  under  the  general  temia 
of  the  contract    It  is  universally  held  (or  perhaps  I  should 
say  it  lOds  the  universal  holding  until  the  majority  in  this 
case   said   otherwise)    that,   a   policy   of   insurance  being 
framed  in  language  chosen  by  the  insurer,  every  exception 
and  condition  embodied  therein  to  relieve  it  from  liability  is 
to  be  given  the  construction  most  favorable  to  the  insured. 
The  precedents  to  this  effect  are  too  numerous  and  too  fa- 
miliar to  call  for  citation;   but  see  authorities  collated  in 
Chodwm  V,  Providervt  8(W.  L,  Ass.  Assn.,  97  Iowa  233; 
also,  Burkhard  v.  Travelers'  Ins.  Co.,  102  Pa.  St.  262.    For 
illustration  of  the  application  of  this  rule  to  fact  condi- 
tions, I  call  attention  to  the  following:   Not  infrequently, 
accident  policies  provide  exception  from  liability  if  death 
or  Injury  is  caused  by  voluntary  exposure  to  danger;   but 
this  is  construed  by  the  courts  to  mean,  not  a  voluntary  act 
in  the  ordinary  sense,  but  an  act  done  intentionally,  know- 
ing the  risk,  and  recklessly  taking  the  chances.    It  has  also 
been  held  that  such  an  exception  does  not  include  a  case 
where  the  insured  is  injured  or  loses  his  life  in  attempting 
to  save  the  life  of  another,  even  though  he  acts  with  knowl- 
edge of  the  danger  to  himself.    Keene  v.  Neto  England  Mut 
Ace.  Assn.,  161  Mass.  149 ;  Da  Rin  v.  Casualty  Co.,  41  Hont. 
175;  Tucker  V.  Mutual  Ben.  L.  Co.,  50  Hun  (N.  Y.)  50  (af- 
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firmed  121  N.  Y.  718) ;  DeLoy  v.  Travelers'  Ins.  Co.,  171 
Pa.  St.  1  (50  Am.  St.  787) ;  1  Labatt  on  Master  &  Servant 
(1st  Ed.),  Section  360;  Thompson  on  Negligence  (2d  Ed.), 
5435 ;  1  C*  J.  447.  A  provision  against  liability  where  death 
has  been  caused  wholly  or  in  part  by  a  surgical  operation 
or  treatment,  does  not  apply  where  such  operation  or  treat- 
ment is  reasonably  necessary.  Westmoreland  v.  Preferred 
Ace.  Ins.  Co.,  75  Fed.  244 ;  Vertion  v,  Iowa  St.  Trav.  Men's 
Assn.,  158  Iowa  597,  607 ;  Travelers'  Ins.  Go.  v.  Murray,  16 
Colo.  296.  An  exception  against  death  by  suicide  or  from 
self-inflicted  injuries  does  not  relieve  the  insurer  from  lia- 
bility for  death  of  the  insured  by  his  own  hand  or  act 
while  temporarily  insane.  Accidetit  Ins.  Co.  v.  Crandal, 
120  U.  S.  527  (30  L.  Ed.  740) ;  Blackstone  v.  Standard  L.  d 
Ace.  Ins.  Co.,  74  Mich.  592,  614.  So,  also,  an  exception 
against  liability  for  injuries  from  "unnecessary  exposure" 
to  danger  will  not  prevent  recovery  for  an  injury  received 
in  sport  or  play.  Com  well  v.  Fraternal  Ace,  Assn.,  6  N.  D, 
201.  Nor  does  an  exception  of  death  or  injury  "by  the  hand 
of  the  insured"  exclude  a  right  of  recovery  where  the  self- 
injury  is  unintentional.  Northwestern  Mut.  L.  Ins.  Co.  v. 
Ha^zelett,  105  Ind.  212,  213;  Mutual  Ben.  L.  Ins.  Co.  v. 
Daviess'  Exr.,  87  Ky.  541 ;  Healey  v.  Mutual  Ace.  Assn.,  133 
111.  556.  Nor  does  a  limitation  of  liability  to  cases  where 
the  injury  is  occasioned  by  external  and  violent  means  ex- 
clude such  right  where  death  results  from  poison,  drown- 
ing, or  asphyxiation.  And  yet  none  of  these  decisions  could 
be  logically  upheld  or  defended,  if  tested  by  the  narrow 
and  rigid  rule  to  which  the  majority  opinion  subjects  the 
contract  in  this  case.  Fortunately,  we  are  not  without 
many  and  eminent  authorities  upon  the  precise  question 
with  which  we  have  here  to  deal.  The  exception  of  liability 
where  death  or  injury  has  been  caused  by  "poison  or  gases 
or  anything  accidentally  or  otherwise  taken,  administered,  : 

absorbed,  injected,  inserted,  or  inhaled"  (or  other  words  of  i 
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the  same  general  effect) ,  is  one  of  frequent  occurrence  in  ac- 
cident policies;  and  the  meaning  and  effect  of  such  provi 
sion  has  been  considered  and  determined  in  many  cases 
PaiU  V.  Travelers'  Ins.  Co,,  112  N.  Y.  472  (20  N.  E.  347) 
Menneiley  v.  Employers'  L,  Ass,  Corp.,  148  N.  Y.  596;  Pick- 
ett V.  Pacific  M.  L.  Ins.  Co.,  144  Pa.  St.  79  (22  Atl.  871) 
Travelers'  Ins.  Co.  v.  Ayers,  217  ID.  390  (75  N.  E.  506) 
Fidelity  &  Cos.  Co.  r.  WaUrmwn,  161  111.  632;  Travelers' 
Ins.  Co.  V.  Dunlap,  160  111.  642  (43  K  E.  765) ;  Metropoli 
tan  Ace.  Assn.  v.  Froiland,  161  111.  30  (43  N.  E.  766) 
Mutual  Ace.  Assfi.  v.  Tuggle,  39  111.  App.  S09;  Dezell  v 
Fidelity  d  Cas.  Co.,  176  Mo.  253  (75  S.  W.  1102)  ;  McMiUm 
V.  Elder,  155  Mo.  App.  662  (135  S.  W.  496) ;  UUler  v.  Fi 
delity  d  Cas.  Co.,  97  Fed.  836 ;  Beile  v.  Travelers  P.  A88n.j 
155  Mo.  App.  629;  United  States  Mut.  Ace.  Assn.  v.  Neic- 
man,  84  Va.  52;  Lowenstein  v.  Fidelity  A  Cas.  Co.,  SS 
Fed.  474;  FideUty  &  Cas.  Co.  v.  Lowenstein,  97  Fed. 
17;  Dent  v.  Railway  Mail  Assn.,  183  Fed.  840;  1  Corpus 
Juris  454 ;  4  Cooley's  Briefs  3196 ;  1  Cyc.  263.  Each  of 
these  numerous  cases  was  based  upon  a  policy  of  accident 
insurance;  in  each,  death  had  been  caused  by  asphyxiation 
or  by  poison ;  and  in  each,  the  policy  contained  an  excep- 
tion or  condition  against  liability  by  the  insurer  for  death 
"resulting  from  poison,  poisonous  substances  or  anything 
accidentally  or  otherwise  administered,  absorbed  or  in- 
haled," or  other  words  of  the  same  general  import.  In  every 
one  of  these  cases,  representing  the  views  of  diflFerent  state 
courts  of  last  resort,  the  United  States  Circuit  Court,  and 
the  Circuit  Court  of  Appeals,  the  plaintiff  has  been  allowed 
to  recover.  No  case  from  any  court  of  higher  or  equal  an- 
thority  is  cited  by  counsel  or  by  the  majority  in  this  case, 
holding  to  the  contrary.  Indeed,  the  majority  concedes  that 
these  precedents  do  "fairly  sustain  the  plaintiff's  argument,'' 
and  points  to  no  authority  whatever  in  support  of  its  own 
conclusion,  except  the  dogmatic  expression  of  one  judge  in 
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a  dissenting  opinion  in  an  intermediate  court.  On  this  frail 
foundation,  the  majority  proceeds  to  brush  aside  all  the 
precedents  standing  in  the  way  of  the  desired  result,  by  de- 
nouncing them  as  "arbitrary,"  and  declaring  that  there  is 
"no  room  for  candid  dispute"  over  the  correctness  of  the 
defendant's  interpretation  of  the  insurance  contract.  Were 
the  charge  of  arbitrary  and  uncandid  expression  of  opinion 
directed  alone  to  the  writer  of  this  dissent,  he  would  bow  to 
the  rebuke  with  becoming  meekness;  but  he  begs  leave  to 
suggest  that  for  this  court,  without  the  support  of  a  single 
authoritative  precedent,  to  thus  stigmatize  the  ability,  can- 
dor, and  fairness  of  the  courts  of  New  York,  Pennsylvania, 
Illinois,  and  Missouri,  and  other  tribunals  whose  recognized 
standing  and  reputation  are  guaranties  of  their  competence 
to  interpret  contracts  and  recognize  and  properly  apply  legal 
principles,  partakes,  to  say  the  least,  of  rashness 
which  ought  to  be  avoided,*  and,  indeed,  ought  to  convince 
us  of  the  wisdom  and  propriety  of  a  re-examination  of  this 
case,  to  discover  whether,  after  all,  the  failure  of  judicial 
vision  is  not  due  to  the  beam  in  the  eye  of  this  court.  Were 
there  any  substantial  conflict  of  view  of  courts  which  have 
so  frequently  considered  this  question,  the  position  taken 
by  the  majority  would  appear  less  rash;  but  there  is  none. 
With  one  minor  exception,  the  courts  which  have  had  occa- 
sion to  pass  upon  it  are  unanimous  in  sustaining  the  prin- 
ciple announced  in  the  Paul  case.  That  there  may  be  no 
mistake  about  what  the  authorities  held,  or  about  their  ap- 
plication to  the  facts  in  the  instant  case,  I  beg  leave  to  make 
a  more  particular  statement  concerning  some  of  these  prec- 
edents. 

In  the  Pdiit  case,  as  in  this,  the  insured  died  by  suflPo- 
cation  from  gas  in  his  sleeping  room  at  a  hotel.  There  was 
no  evidence  tending  to  show  that  the  death  was  suicidal. 
The  policy  sued  upon  provided  certain  exceptions  tp  the 
liability  of  the  insurer,  and  among  these  was  enumerated 
"death  or  disability  which  may  have  been  caused  by  the  tak- 
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ing  of  poison,  contact  with  poisonous  substances,  or  tjie  in- 
haling of  gas."  The  insurer  defended  on  the  ground  that, 
because  of  this  exception,  there  could  be  no  recovery  on  the 
policy.    But  the  court,  in  overruling  the  defense,  said: 

"In  expressing  its  intention  not  to  be  liable  for  death 
from  ^inhaling  of  gas,'  the  company  can  only  be  understood 
to  mean  a  voluntary  and  intelligent  act,  and  not  an  invol- 
untary and  unconscious  act.  »  •  ♦  To  inhale  gas  re- 
quires an  act  of  volition  on  the  person's  part,  before  the  dan- 
ger is  incurred.  Poison  may  be  taken  by  mistake,  or  poison- 
ous substances  may  be  inadvertently  touched ;  but  whatever 
the  motive  of  the  insured,  his  act  precedes  either  fact 
*  *  *  If  the  exception  is  to  cover  all  cases  where  death 
is  caused  by  the  presence  of  gas,  there  would  be  no  reason 
for  using  the  word  inhale.'  If  the  policy  had  said  that  it 
was  not  to  extend  to  any  death  •caused  wholly  or  in  part  by 
gas,  it  would  have  expressed  exactly  what  appellant  now 
^ays  was  meant  by  the  present  phrase,  and  there  could  have 
been  no  room  for  doubt  or  mistake.  Policies  of  insurance 
are  to  be  liberally  construed ;  and,  as  in  all  contracts,  con- 
ditions are  to  be  construed  strictly  against  those  for  whose 
benefit  thev  are  reserved." 

In  the  Menneiley  case,  the  insured  was  found  dead  un- 
der very  similar  circumstances,  and  the  insurer  relied  upon 
an  exception  in  the  policy  which  provided  for  non-liability 
for  death  from  anything  accidentally  taken,  administered, 
or  inhaled,  or  from  inhaling  gas.  The  trial  court  held  that 
this  exception  was  more  inclusive  than  the  one  considered 
in  the  Paul  case,  and  sustained  the  defense.  On  appeal,  the 
ruling  was  reversed,  and  the  insurer  held  liable,  reaffirming 
the  construction  which  that  decision  placed  upon  the  words, 
"inhaling  gas."  To  counsel's  contention  that  the  added 
words,  "anything  accidentally  taken,  administered,  or  in- 
haled," required  a  different  construction,  the  court  said: 

'We  think   otherwise.     That  provision   in  the  policy 
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clearly  implies  voltintary  action  on  the  part  of  the  insured 
or  some  other  person.  The  insured  must  take  or  inhale,  or 
another  must  administer,  ♦  ♦  •  "vVe  think  that  the  par- 
ticular accidents  intended  to  be  excepted  by  that  provision 
are  the  accidental  taking  or  inhaling  into  the  system  of 
some  injurious  or  destructive  agency  under  the  mistaken  be- 
lief that  it  was  beneficial,  or  at  least  harmless." 

In  the  Pickett  case,  decided  by  the  Pennsylvania  court, 
Ihe  insured  descended  into  a  well  to  repair  a  pump,  and  was 
suffocated  by  gas  accumulated  there.  The  exception  in  the 
policy  on  which  thfe  insurer  resisted  payment  was 
to  the  effect  that  the  insurance  did  not  cover  a  case  of  death 
**from  or  attributable  partially  or  wholly  to  inhalation  of 
gas."  The  court  there  reviews  the  New  York  cases  direct- 
ly in  point,  and  other  insurance  cases  involving  analogous 
questions,  and  sustained  a  recovery. 

Fidelity  d  Cas.  Co.  v.  Waterman,  161  111.  632,  is  an- 
other case  of  suffocation  by  gas.  There,  the  policy,  in  list- 
ing exceptions  to  the  insurer's  liability,  included  "injuries 
fatal  or  otherwise  from  poison  or  anything  accidentally  or 
otherwise  taken,  administered,  absorbed,  or  inhaled;"  and 
here,  the  rule  of  the  cases  above  cited  is  approved  and  fol- 
lowed. In  FroUand's  case,  161  111.  30,  the  insured  died  from 
taking  chloral  by  mistake  for  distilled  water.  The  excep- 
tion from  the  insurance  was  of  death  by  poison  "in  any  way 
taken,  administered,  absorbed  or  inhaled."  Much  dependence 
was  there  placed  by  the  insurer  upon  the  clause  "in  any  way 
taken ;"  but  it  was  held  that  this  clause  had  reference  to  the 
manner  or  mode  in  which  the  poison  is  taken,  and  not  to  the 
motive  of  the  insured  in  taking  it.  A  very  similar  rule  is 
applied  in  Connecticut  Mut,  L,  InJt,  Co.  v.  Akens,  150  U.  S. 
468,  where  it  was  held  that  the  words  "self-destruction  in  any 
form"  were  not  avnonvmous  with  "suicide,  sane  or  insane." 
In  the  Ayers  case,  the  court  had  again  to  deal  with  a  case  of 
asphyxiation  by  gas,  and  an  exception  in  an  accident  insur- 
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ance  policy  fully  as  broad  as  the  one  in  the  instant  case; 
and  the  rule  of  the  Paul,  Metmeiley,  and  Pickett  cases  was 
again  approved.    The  decision  of  the  United  States  Bupieme 
Court  in  Accident  Ins.  Co.  v.  Cranddl,  120  U.  S.  527,  thou^ 
arising  upon  a  different  state  of  facts,  is  quite  in  point  in 
principle.     There,   the  policy   provided   that   the  insurer 
should  not  be  liable  because  of  self-inflicted  injuries  by  the 
insured.    He  killed  himself,  while  insane.    Had  that  court 
adopted  the  theory  of  the  majority  opinion  in  this  case,  it 
would  have  pointed  out  the  language  of  the  exception,  and 
held  that,  as  the  provision  against  liability  for  self-inflicted 
injuries  is  clear  and  explicit,  and  as  death  by  suicide  is  a 
self-inflicted  injury,  there  could  be  no  recovery.    On  the  con- 
trary, it  held,  as  did  the  courts  of  New  York,  Pennsylvania, 
Illinois,  Missouri,  and  Virginia,  that  the  reference  in  the 
policy  to  self-inflicted  injuries  must  be  interpreted  as  hav- 
ing reference  to  injuries  so  inflicted  while  the  insured  was 
sane,  and  capable  of  knowing  and  appreciating  the  nature 
of  his  act.    Will  the  majority  say  that  the  court  in  that 
case   arbitrarily  disregarded  the  contract,  or  arbitrarily 
made  a  new  contract  for  the  parties?    I  take  it  for  granted 
that  the  majority  will  not  commit  itself  to  such  a  holding; 
but  it  will  require  some  very  agile  readjustment  of  its  logic 
to  enable  it  to  say  that,  in  the  one  case,  the  voluntary  and 
intelligent  act  of  a  sane  man  is  required,  while  in  the  other, 
it  is  not. 

Without  tracing  further  the  individual  cases  upon  this 
point,  there  is  still  another  aspect  of  the  question  which  is 
entitled  to  consideration,  and  this  has  reference  to  the  rule 
which  the  majority  concedes :  that,  if  there  be  any  doubt  of 
the  proper  construction  of  the  language  of  the  policy,  that 
doubt  is  to  be  solved  in  favor  of  the  policy  holder.  Whether 
any  doubt  exists,  requiring  an  application  of  this  principle, 
is  not  to  be  determined  simply  by  the  way  the  question,  as 
an  original  proposition,  appeals  to  the  minds  of  this  court. 
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It  may  seem  perfectly  clear  to  us,  op  to  a  majority  of  our 
members;  but  if  the  courts  of  last  resort  in  several  differ- 
ent jurisdictions  have  ruled  otherwise,  and  especially  if  such 
holding  has  been  practically  unanimous,'  wherever  such 
cases  have  been  considered,  the  very  least  we  can  do  is  to 
say  that  such  conflict  between  ourselves  and  other  courts 
of  equal  rank  and  authority  leaves  the  construction  in  such 
doubt  as  to  require  the  application  of  the  rule.  Such  was 
the  view  taken  by  the  United  States  Circuit  Court  of  Ap- 
peals of  this  district  in  the  Lowenstein  case,  supra,  where 
it  is  said  that,  when  the  insurance  in  that  case  was  issued, 
the  company  must  have  known  that: 

"As  interpreted  by  the  courts  of  last  resort  in  several 
states,  the  policy  as  drawn  would  not  exempt  it  from  lia- 
bility if  a  poisonous  gas  was  unconsciously,  involuntarily, 
and  accidentally  inhaled  by  the  insured,  which  occasioned 
his  death  or  injury.  It  had  knowledge,  therefore,  that,  by 
reason  of  such  adjudications,  its  policies,  if  it  continued  to 
issue  them  in  the  old  form,  would,  in  all  probability,  be  ac- 
cepted by  some,  and  possibly  many  persons,  upon  the  under- 
standing that  the  company  intended  to,  and  did  in  fact, 
assume  the  species  of  risk  last  described.  If  such  was  not 
its  intention,  its  plain  duty  was  to  so  modify  the  language 
of  its  policies  as  to  make  its  purpose  clear,  inasmuch  as  a 
slight  change  in  the  phraseology  theretofore  employed  would 
have  left  no  room  for  doubt  or  speculation  as  to  its  mean- 
ing. We  are  unwilling  to  concede  that  an  insurance  com- 
pany may  continue  to  issue  policies  without  modification  of 
their  terms,  after  certain  provisions  thereof  have  been  con- 
strued by  several  courts  of  the  highest  character  and  ability, 
and  be  heard  to  insist,  in  controversies  between  itself  and 
the  insured,  with  respect  to  such  subsequently  issued  poli- 
cies, that  they  do  not,  in  fact,  cover  risks  that  they  had  been 
judicially  adjudged  to  cover,  before  they  were  issued. 
While  it  may  not  be  accurate  to  say  that,  under  such  cir- 
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cumstances,  a  technical  estoppel  arises  in  favor  of  the  in- 
sured, yet  the  courts  in  such  cases  should  rigidly  enforce  the 
rule  requiring  policies  of  insurance  to  be  construed  most 
strongly  against  the  insurer,  and  they  should  not  hesitate 
to  hold  that  decisions  construing  a  policy  adversely  to  the 
contention  of  the  insurer  thereafter  create  a  doubt  as  to 
its  proper  interpretation,  of  sufficient  gravity  to  be  resolved 
in  favor  of  the  insured/' 

For  another  illustration  of  this  rule,  see  Davis  d  jB.  B, 
d  M,  Co.  V.  Jones,  14  C.  C.  A.  30.  Indeed,  even  without  any 
precedent  to  appeal  to,  it  would  seem  evident  to  reasonable 
and  fair-minded  persons  that  a  proposition  upon  which 
courts  of  reputable  standing  fail  to  agree,  is  one  which 
neither  of  them  is  entitled  to  declare  free  from  all  doubt. 

I  further  beg  leave  to  say  that  the  reasoning  by  which 
the  majority  endeavore  to  justify  its  radical  departure  from 
the  admitted  rule  of  the  precedents  is  not  only  illogical  and 
mistaken,  but,  as  I  shall  soon  demonstrate,  is  also  wholly 
inconsistent  with  the  unanimous  holding  of  this  court  in  a 
very  recent  case. 

Preliminary  to  this  appeal  to  our  own  precedents,  I  may 
say  that  the  many  cases  I  have  already  cited  are  united  in 
pointing  out  and  emphasizing  the  fact  that,  if  the  insurer, 
in  framing  its  policy,  intended  to  relieve  itself  from  all  lia- 
bility for  death  from  poison  or  gas,  and  desired  the  person 
receiving  such  policy  to  so  understand  it,  it  was  an  easy 
thing  for  it  to  so  do,  in  terms  wholly  free  from  possible 
doubt.  If  the  policy  had  said  that  the .  insurance  thereby 
provided  should  not  extend  to  or  include  any  injury  or 
death  from  poison  or  gas,  which  is  what  the  insurer  no^vr 
argues,  no  one  could  well  misunderstand  it.  But  instead  of 
so  doing,  it  avoids  any  such  clear  and  comprehensive  stipu- 
lation, and  restricts  its  exception  to  cases  of  injury  or  death 
from  poison  "taken"  or  "administered,"  or  from  gas  "in- 
haled," which  is  a  v8ry  different  proposition.    But,  says  the 
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majority;  in  effect,  this  policy  provides  against  liability  for 
injury  or  death  from  poison  or  gas  in  any  way  taken  or  ad- 
ministered or  inhaled,  accidentally  or  otherwise,  and  to  con- 
strue it  as  meaning  death  from  an  accidental,  but  voluntary, 
taking  of  poison,  or  voluntary  inhaling  of  gas^  is  a  "self-con- 
tradiction," an  "arbitrary  distinction,"  where  none  exists, 
and,  if  the  gas  is  inhaled  accidentally,  it  cannot  possibly  be 
said  to  have  been  inhaled  voluntarily.  But  this  is  a  palpable 
mistake.  It  cei'tainly  is  not  correct  that  a  "taking"  of  poison 
or  "inhaling"  of  gas  may  not  be  at  once  both  voluntary  and 
accidental.  Though  it  may  be  true  that  the  word  "volun- 
tary" is  often  used  in  a  sense  which  excludes  the  idea  of 
an  accident,  yet  this  is  not  always  the  case;  and  both  words 
may  properly  be  employed  to  characterize  the  same  act. 
The  physical  act  may  be  voluntary ;  yet  if,  owing  to  facts  or 
conditions  unknown  to  the  insured,  such  act  is  productive 
of  injury  to  himself,  then  such  voluntary  act  is  also,  in  a 
very  just  sense  of  the  word,  accidental.  This  truth  is  very 
well  put  by  the  Pennsylvania  court,  in  Burkhard  v.  Travel- 
ers' Ins.  Co.,  102  Pa.  St.  262.  In  that  case,  the  insured  left 
the  car  in  which  he  was  riding,  and,  in  descending  from 
the  platform  to  a  bridge  on  which  the  train  was  standing, 
fell  through  an  opening,  and  was  killed.  The  insurer  sought 
to  escape  liability  by  pleading  an  exception  in  the  policy. 
Discussing  the  facts,  the  court  says: 

"It  is  true  he  voluntarily  left  the  car;  but  a  clear  dis- 
tinction exists  between  a  voluntary  act  and  a  voluntary  ex- 
posure to  danger.  •  ♦  ♦  The  act  may  be  voluntary,  and 
the  exposure  involuntary.  The  danger  being  unknown,  the 
injury  is  accidental/' 

There  is  still  another  allowable  view  which  is  equally 
decisive  against  the  appellee's  contention  herein.  An  act 
may  be  neither  voluntary  nor  involuntary;  snxd  injury  from 
such  act  is  not  included  in  an  exception  which  mentions  only 
acts  which  are  voluntary  or  involuntary.    For  the  purpose  of 

Vol.  184  lA.— 88 
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this  case,  it  makes  little  difference  whether  we  treat  the 
exception  as  applying  only  to  the  conscious,  voluntary,  and 
intelligent  taking  of  poison  and  inhaling  of  gas  by  a  sane 
person,  or  whether,  the  insured  being  suflPocated  in  his  sleep, 
without  consciousness  of  his  peril,  and  without  contributing 
thereto  by  any  act  of  his  own,  either  voluntary  or  involun- 
tary, it  may  be  said  to  be  outside  of  the  scope  of  the  ex- 
ception. Approaching  the  facts  from  either  angle,  it  is 
very  clear  that  the  demurrer  to  the  petition  was  improperly 
sustained. 

I  conclude  this  dissent  by  recalling  to  the  mind  of  the 
court  the  case  of  Riley  v.  Interstate  B.  M.  Ace.  Assn.,  177 
Iowa  449,  in  which  some  of  the  vital  features  are  identical 
with  those  in  this  case.  There,  it  will  be  remembered,  the 
insured,  being  indisposed,  consulted  a  physician,  who  gave 
him  a  medicine  which  proved  to  be  poisonous,  and  caused 
his  death.  His  policy  provided  that  the  insurer  should  not 
be  liable  for  the  death  of  the  insured  resulting  from  the 
voluntary  or  involuntary  taking  of  poison.  Suit  being 
brought,  the  insurer,  adopting  the  philosophy  and  reason- 
ing of  the  majority  in  this  case,  demurred  to  the  petition, 
saying,  in  substance:  "The  insured  took  the  poison;  and, 
as  his  taking  must  have  been  either  voluntary  or  involun- 
tary, the  petition  discloses  no  cause  of  action."  At  the 
outset,  this  court  adopted  that  theory,  and  aflBrmed  the  rul- 
ing of  the  trial  court  in  sustaining  the  defendant's  diemur- 
rer.  A  rehearing  was  granted;  and,  on  further  argument, 
we  all  united  in  ordering  a  reversal.  The  opinion  was  writ- 
ten by  a  distinguished  jurist,  who  excels  in  keen  and  inci- 
sive criticism  and  exposition  of  the  meaning  and  effect  of 
language ;  and  with  a  brief  reference  to  the  views  there  ex- 
pressed, I  am  done.  After  citing  the  language  of  the  ex- 
ception in  the  policy,  and  noting  the  allegation  of  the  peti- 
tion that  the  taking  of  the  poison  was  neither  voluntary  nor 
involuntary,  but  accidental,  the  opinion  proceeds: 
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^^TTie  words  that  single  out  the  voluntary  or  involimtary 
taking  of  poison  were  put  into  the  contract  hy  defendant, 
and  it  must  He  assumed  that  they  were  intended  to  he  ef- 
fective, and  to  state  the  exemptions  of  defendant  to  the 
uttermost  extent  intended.  Therefore,  they  cannot  mean 
that  the  naked  fact  of  death  hy  poison  absolves  from  liahHir 
ty.  It  must  have  been  intended  that  there  could  he  som>e 
deaths  from  poison  for  which  defendant  is  liahle.  Had  it 
been  the  intention  that  the  mere  fact  that  the  death  was  due 
to  poison  defeated  recovery,  a  statement  that  defendant  was 
not  liable  if  death  so  resulted  would  hare  been  plenary,  and 
would  have  covered  any  death  from  poison,  no  matter  how 
caused." 

The  italics  are  my  own,  and  I  use  them  to  mark  the  sin- 
gular and  apt  adaptation  of  the  words  to  the  case  now  un- 
der consideration.  It  happily  illustrates  the  rule — ^very  fre- 
quently overlooked — that,  in  stating  a  proposition  or  a 
simple  contract  obligation,  the  shortest  and  simplest  form 
of  expression  is  the  strongest  which  can  be  used.  There  are 
many,  however,  who  proceed  on  the  theory  that,  if  they  ex- 
pand the  brief,  unmodified  statement,  by  adding  thereto 
various  expressions  of  an  adjective  or  adverbial  character, 
they  are  increasing  its  scope,  emphasis,  and  binding  force, 
when,  in  fact,  in  almost  every  instance,  every  such  addition 
serves  only  to  narrow  and  restrict  the  meaning  and  effect 
which  the  principal  sentence  would  have  had  without  them. 
This,  the  writer  of  that  opinion  points  out  clearly,  when  he 
says  that,  had  it  been  intended  to  exclude  all  liability  for 
death  by  poison,  a  simple  statement  to  that  effect  would 
have  been  all  that  was  needed ;  but  when  the  insurer  pro- 
ceeded to  modify  the  statement,  by  adding  "voluntary  or 
involuntary,'*  it  so  narrowed  its  exception  as  to  exclude 
therefrom  all  other  deaths  from  poison.  Applying  that  rule 
to  this  case,  which,  like  the  Riley  case,  comes  to  us  from  a 
ruling  on  demurrer  to  plaintiflf  s  petition,  we  cannot  con- 
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sistently  avoid  a  reversal.  No  member  of  the  court  dis- 
sented in  the  final  opinion  in  the  Riley  case,  which,  I  as- 
sume, had  passed  from  their  minds;  but  now  that  I  have 
quoted  themselves  to  themselves,  I  trust  they  will  at  once 
recognize  the  controlling  character  of  the  authority,  and  be 
ready  to  join  in  holding  that  the  judgment  below  ought  to 
be  reversed. 

Salinggr,  J.,  concurs  in  this  dissent. 


Louis  H.  Kephart  et  al.,  Appellees,  v.  John  Burianbk,  Jr., 

Appellant. 

APPEAL  AND  EEBOK:  Indepeadfnt  Investigation.  The  appellate 
court  will  not,  on  appeal,  conduct  an  independent  investigation 
of  the  possible  contingencies  which  may,  in  the  future,  affect  a 
title  conveyed. 

Appeal  from  Linn  District  Court, — F.  O.  Ellison,  Judge. 

DncEMBER  14,  1918. 

Suit  in  equity  for  specific  performance  of  a  contract  of 
purchase  of  real  estate.  The  plaintiffs  were  the  vendors, 
and  sued  for  the  purchase  money.  Defendant's  demurrer  to 
the  petition  was  overruled,  and  decree  entered  for  the  plain- 
tiffs.   The  defendant  appeals. — Affirmed. 

F,  A,  Heald,  for  appellant. 

Treichler  <£  Treichler,  for  appellees. 

Evans,  J. — Upon  March  first,  the  plaintiffs  entered  into 
a  contract  with  the  defendant,  whereby  they  sold  to  him  cer- 
tain real  estate.  Pursuant  to  such  contract,  the  plaintiffs 
subsequently  tendered  a  deed,  with  an  abstract  of  title,  and 
purported  to  tender  to  the  defendant  a  merchantable  title. 
The  defwidant  refused  the  tender.     Hence  this  suit.     The 
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defendant  demurred  to  the  petition.  The  demurrer  being 
overruled,  and  the  defendant  standing  upon  the  same,  de- 
cree was  entered  for  the  plaintiffs  for  the  contract  price, 
and  defendant  has  appealed.  We  have  no  aid  of  argument 
from  the  appellant.  His  argument  consists  only  of  the  fol- 
lowing : 

"There  is  but  one  point  in  controversy  in  this  appeal, 
and  that  is  whether  the  decree  of  the  Butler  County  dis- 
trict court  is  an  adjudication  of  plaintiff's  rights  to  the  land 
in  question,  or,  in  other  words,  did  the  district  court  of 
Butler  County  have  jurisdiction  of  the  children  that  maj 
possibly  be  bom  and  living  at  the  time  of  plaintiff's  death?" 

He  also  advises  us  that  he  has  "no  authorities  on  this 
point."  The  defendant  does  not,  in  terms,  ask  a  reversal  of 
the  decree  entered  below.  His  attitude,  as  indicated  by 
the  record,  is  that  he  is  satisfied  with  the  decree  of  the  dis- 
trict court,  if  we  are.  It  is  our  function  to  be  always  satis- 
fled  with  the  decree  of  the  district  court  if  the  appellant  is. 
It  is  not  our  function  to  conduct  an  independent  investiga- 
tion of  the  possible  contingencies  which  may,  in  the  future, 
affect  the  title  conveyed  to  the  defendant.  An  adjudication 
by  the  district  court  is  no  less  valid  than  an  adjudication  in 
this  court.  If  the  district  court  lacked  jurisdiction  in  any 
respect,  such  infirmity  could  not  be  aided  by  an  appeal  to 
this  court.  The  appellate  jurisdiction  could  be  no  broader 
than  the  original. 

Moreover,  the  plaintiffs,  by  their  contract,  undertook 
to  convey  only  "all  their  right,  title,  and  interest."  There 
is  no  suggBstioQ  that  the  tender  of  plaintiffs  is  not  as  broad 
as  the  requirements  of  the  contract.  The  demurrer  to  the 
petition  was,  therefore,  properly  overruled.  The  decree  en- 
tered below  is,  accordingly, — Affirmed. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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Martin  Kregei.  et  al.,  Appellants,  v.  Hbnry  Frbdelakb,  Se., 

Appellee. 

DEEDS:     PspSt  Gratuitous  Services.    A  deed  executed  in  coiusidera- 

1  tion  of  a  nominal  sum  of  money,  which  was  never  paid,  and  in 
consideration  of  past  gratuitous  services,  is  unassailable  in  the 
absence  of  a  showing  of  fraud  or  mental  incompetency. 

DEEDS:     Conveyance  (7)  or  Will  (7)     Deed  reviewed  and  held  to 

2  pass  a  present  interest,  with  right  to  possession  and  enjoyment 
deferred,  and,  therefore,  not  to  constitute  a  will. 

Appeal  from  Clayton  District  Court. — ^W.  J.  Springer, 

Judge. 

December  14,  1918. 

Suit  in  equity,  to  set  aside  conveyance  of  real  estate, 
and  for  other  relief.  On  trial  to  the  court,  the  petition  was 
dismissed,  and  the  plaintiffs  appeal.  The  facts  are  suffi< 
ciently  stated  in  the  opinion. — Affirmed. 

J.  H.  Lloyd  and  A.  H.  Bowman,  for  appellants. 

D.  D.  Mwrphy  d  Son^  for  appellee. 

Weaver,  J. — On  February  7,  1913,  one  Karoline  Roh- 
wedder,  resident  of  Clayton  County,  was  the  owner  of  a 
small  house  and  lot  in  the  town  of  Guttenberg;    also  a 

quantity  of  household  furniture;    all  said 

1.  DBBD8 :  past       property  being  of  an  aggregate  value  not  ex- 

fervicesl'*'  ceediug  $600.    There  is  an  intimation  in  the 

record  that  she  had  some  money ;  but  if  so, 
the  amount  is  not  shown,  and  evidently  could  not  have  been 
of  large  moment.  She  was  a  widow,  of  about  80  years  of 
age,  and  lived  alone.  She,  had  one  child,  a  daughter,  who 
was  the  mother  of  the  plaintiffs  in  this  action.  Whether 
the  daughter  and  grandchildren  lived  in  the  same  neighbor- 


Dec,  1918]  Krbgel  v.  Frbdrlakr.  1319 

hood,  is  not  shown  in  the  record;  nor  does  it  appear  that 
they  or  any  of  them  visited  the  deceased,  or  gave  her  any 
aid  or  assistance.  The  defendant,  Henry  Fredelake,  was  a 
near  neighbor.  On  February  7,  1913,  Mrs.  Rohwedder  ex- 
ecuted a  deed  to  the  defendant,  in  the  following  form : 

^'Ejiow  all  men  by  these  presents:  That  I,  Karoline 
Rohwedder,  Guttenberg,  Jefferson  Township,  of  the  county 
of  Clayton  and  state  of  Iowa,  in  consideration  of  the  sum 
of  two  00-100  dollars,  in  hand  paid  by  Henry  Fredelake,  Sr., 
of  Guttenberg,  Clayton  County,  and  state  of  Iowa,  do  here- 
by sell  and  convey  unto  the  said  Henry  Fredelake,  Sr.,  the 
following  described  premises,  situated  in  the  coilnty  of  Clay- 
ton and  state  of  Iowa,  to  wit,  viz.:  Lot  No.  9  (nine).  Block 
No.  17  (seventeen),  part  of  town  of  Guttenberg  called 
Prairie  La  Porte,  and  all  property  I  own  at  the  time  of  my 
dead,  including  furniture  and  other  household  goods  be- 
longing to  me  at  the  time  that  above  named  Henry  Frede- 
lake  shall  be  owner  of  all  this  property  above  mentioned  aft- 
er my  dead,  but  that  I  shall  have  the  right  to  use  above 
named  property  as  long  as  I  live.  And  I  hereby  covenant 
with  the  said  Henry  Fredelake,  Sr.,  that  I  hold  said  prem- 
ises by  good  and  perfect  title,  that  I  have  good  right  and 
lawful  authority  to  sell  and  convey  the  same,  that  they  are 
free  and  clear  from  all  liens  and  incumbrances  whatsoever. 
And  I  covenant  to  warrant  and  defend  the  said  premises 
against  the  lawful  claims  of  all  persons  whomsoever.  And 
the  said  Karoline  Rohwedder  hereby  relinquishes  her  right 
of  dower  in  and  to  the  above  described  premises. 

"Caroline  Rohwedder 
"Signed  this  7th  day  of  February,  1913* 
"In  the  presence  of : 

"George  A.  Fredelake, 
'William  Schmell." 

This  instrument  was  duly  acknowledged,  delivered,  and 
recorded.     The  grantor  continued  to  use  and  occupy  the 
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premises  until  the  time  of  her  death,  March  31,  1916.    In 

July,  1915,  something  more  than  two  years 

2.  dbbds:  con-       after  the  making  of  said  conveyance,  Mrs. 

or^wii?  (?)         Rohwedder  executed  a  will,  in  which  she 

provided  as  follows : 

"After  my  death  and  after  all  my  debts,  if  any,  and 
funeral  expenses  are  paid?  I  give  and  bequeath  the  remain- 
der of  my  property  of  any  description  that  I  may  possess 
after  my  death,  to  the  following  grandchildren  of  mine,  Ida 
Kregel  and  Hilda  Kregel,  daughters  of  Fred  Kregel  and 
Pauline  Kregel,  each  shall  have  f  100  of  my  estate  and  the 
remainder  of  my  estate  shall  be  equally  divided  between  Gus- 
tave  Kregel  and  Martin  Kregel,  grandsons  of  mine,  sons  of 
above  named  Fred  and  Pauline  Kregel.'^ 

This  wilj  has  been  duly  probated. 

Basing  their  claims  on  the  devise  or  bequest  above  quot- 
ed, the  grandchildren  bring  this  action  in  equity,  to  have 
the  deed  to  the  defendant  adjudged  void  and  of  no  eflPect. 
The  grounds  u^n  which  this  relief  is  asked  may  be  stated 
as  follows: 

(1)  That  the  deed,  by  its  terms,  conveys  to  the  defend- 
ant no  present  interest  in  the  property. 

(2)  That  such  conveyance  was  made  upon  considera- 
tion of  the  defendant's  verbal  agreement  to  care  and  pro- 
vide for  the  grantor  for  the  remainder  of  her  life,  and  give 
her  proper  attendance  in  sickness,  and  pay  her  funeral  ex- 
penses ;  and  that  defendant  failed  and  neglected  to  perform 
his  said  agreement. 

(3 )  That  the  expressed  consideration  of  f2.00  was  never 
paid. 

(4)  That  the  deed,  so-called,  is  testamentary  in  form 
and  character,  and  not  made  or  intended  as  a  conveyance; 
and  that  it  was  not  witnessed  or  executed  in  the  manner 
or  form  prescribed  by  the  statute  to  make  it  effective  as  a 
will. 
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In  anisfwer,  the  defendant  admits  the  execution  and  de- 
livery to  him  of  the  deed  in  question,  but  denies  that  it  was 
intended  to  take  effect  in  the  future,  or  as  a  mere  will,  and 
denies  that  it  was  in  consideration  of  an  agreement  on  his 
part  to  support  the  grantor  during  the  remainder  of  her 
life.  He  alleges,  however,  that,  for  a  period  of  several  years, 
he  had  been  performing  various  services  for  the  deceased, 
who  lived  alone,  and  frequently  gave  her  neighborly  assis- 
tance; that  such  services  were  quite  continuous  in  charac- 
ter, and  rendered  at  any  and  all  times,  as  deceased  might 
need  them ;  and  that  she  made  the  conveyance  of  the  prop- 
erty to  him  in  recognition  of  such  favors,  and  in  compen- 
sation of  such  further  assistance  as  he  might  give  to  her  in 
the  future,  which  assistance  he,  in  fact,  continued  to  give 
her  during  her  life.  He  further  alleges  that  the  property 
did  not  exceed  $300  in  value,  and  denies  that  plaintiff^  ac- 
quired any  right,  title,  or  interest  therein,  under  the  "will  of 
the  deceased. 

The  trial  court  found  that  plaintiffs  had  failed  to  make 
a  case  for  equitable  relief,  and  dismissed  the  bill. 

The  testimony  in  the  case  is  peculiarly  meager  and  in- 
conclusive in  many  respects.  It  does  appear,  however,  that 
deceased  had,  for  some  time,  been  trying  to  dispose  of  the 
property  in  a  manner  which  would  enable  her  to  retain  its 
possession  and  use  during  the  remainder  of  her  life.  At  one 
time,  she  prepared  a  paper,  which  is  not  in  existence,  but 
which,  from  description,  was  probably  in  the  nature  of  a 
will,  by  the  terms  of  which  she  proposed  to  give  the  prop- 
erty to  the  Frauen  Verein,  or  Ladies'  Aid  Society,  of  her 
church,  if  the  society  would  assume  care  of  her  while  sick. 
This  paper  she  took  to  her  pastor,  who  laid  the  proposition 
before  the  society,  which  declined  to  accept  it.  The  paper 
was  written  by  herself,  in  German.  At  another  time,  she 
made  a  similar  proposition  to  her  neighbor,  one  Kadach,  who 
also  refused  the  offer.    Later,  she  made  the  conveyance  in 
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question  to  the  defendant.  For  that  purpose,  she  went  to 
one  Scholtz,  a  person  who  was  in  the  habit  of  drawing  pa- 
pers for  others,  and  informed  him  that  she  wanted  to  deed 
the  property  to  Fredelake.  She  said  he  acted  as  her  hired 
man,  and  she  wanted  to  give  him  something,  but  wanted  it 
understood  that  she  was  to  own  the  property  as  long  as  she 
lived.  Scholtz  told  her  it  could  be  done  by  will  or  by  deed. 
This  witness  says  his  talk  with  the  woman  was  in  German, 
and,  after  giving  her  words  in  that  language,  he  translates 
them  as  follows : 

"I  will  sell  this  property  to  Mr.  Fredelake,  with  the 
understanding  I  can  remain  in  it  as  long  as  I  live." 

Speaking  of  Fredelake  to  Scholtz,  she  also  said,  "He 
does  everything  for  me."  For  some  reason,  the  deed  was  not 
then  drawn;  but  later,  she  went  to  another  acquaintance, 
one  Class,  who  drew  it  in  the  form  in  which  it  appears  in 
the  record.    He  says : 

"Mrs.  Rohwedder  spoke  German  to  me,  and  I  tried  to 
put  in  English  the  same  as  I  understood  her  to  want  it 
She  wanted  to  deed  the  property  to  Fredelake,  but  wanted 
to  have  the  use  of  and  live  in  the  property  as  long  as  she 
lived.  That  is  what  she  told  me,  and  that  is  what  I  intended 
to  put  in  the  deed,  as.  I  understood  it.  Henry  Fredelake  was 
to  get  the  property  after  her  death.  You  see  that  on  the 
deed.    The  deed  says  everything  she  wanted." 

The  witness  Scholtz  also  drew  the  will  which  deceased 
executed,  two  years  later.  It  will  be  observed  that  the  will 
makes  no  express  mention  of  any  real  estate.  Of  this  trans- 
action, the  witness  says : 

"After  she  had  divided  the  money  among  her  grand- 
children, I  said,  *What  do  .you  intend  to  do  with  the  real 
estate?  You  didn't  mention  anything  about  that.'  And 
she  replied,  *I  have  nothing  to  do  any  more  with  that  prop- 
erty.   I  sold  it  to  Henry  Fredelake.' " 

There  is  no  claim  or  suggestion  that  the  woman  was 
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not  of  sound  mind  to  the  last.  Neither  is  there  any  evidence 
that,  in  making  this  conveyance,  she  was  subjected  to  undue 
influence,  or  was  in  any  manner  imposed  upon  or  misled  by 
the  defendant,  or  by  anyone  acting  in  his  interest.  The 
property  was  her  own.  It  was  of  comparatively  insignifi- 
cant worth.  Much  of  the  evidence  is  to  the  effect  that  it  did 
not  exceed  ^00  in  value.  She  was  living  alone ;  and,  so  far 
as  she  needed  help  or  assistance,  it  appears  that  she  had  to 
look  to  her  neighbors,  rather  than  to  her  daughter  or  grand- 
children, none  of  whom,  so  far  as  the  record  shows,  gave 
her  any  attention.  While  two  or  three  of  the  neighbors,  tes- 
tifying as  witnesses^  say  that  they  never  saw  Fredelake  per- 
forming any  service  for  deceased,  it  is  very  clear  that  she 
thought  him  a  helpful  neighbor  and  friend,  and  felt  an  ob- 
ligation of  gratitude  to  him  which  she  sought  to  discharge 
by  this  conyeyanca  She  had  a  perfect  right  to  dispose  of  the 
property  by  sale,  by  will,  or  by  deed,  to  others  than  her 
relatives;  and,  if  this  was  done  freely,  and  without  any  over- 
reaching by  fraud  or  deceit,  the  plaintiffs  are  without  stand- 
ing in  court  to  have  such  transaction  avoided.  The  burden 
is  upon  them  to  show  facts  justifying  the  interference  of 
equity ;  and  in  this,  they  have  signally  failed. 

It  is  unnecessary  for  us  to  consider  whether  an  instru- 
ment in  the  form  of  this  deed  could  be  given  effect  as  a  will. 
Defendant  makes  no  claim  of  that  kind.  The  deed,  though 
awkwardly  expressed,  leaves  no  room  for  reasonable  doubt 
of  the  intention  of  the  grantor  to  presently  convey  the  en- 
tire fee,  subject  only  to  the  life  tenancy  of  the  grantor. 
The  fact  on  which  appellants  place  much  reliance,  that  the 
grantee  did  not  report  or  return  this  property  for  assess- 
ment or  taxation,  and  that  the  grantor  continued  to  take 
care  of  the  taxes,  is  a  circumstance  of  no  material  weight ; 
for^  in  the  absence  of  some  agreement  or  stipulation  to  the 
contrary  between  life  tenant  and  remainderman,  it  is  the 
duty  of  the  former  to  pay  the  taxes.    Nor  is  it  a  matter  of 
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eontrolling  importance  whether  the  nominal  consideration 
of  f2.00  was,  in  fact,  paid.  But  the  payment  is  acknowl- 
edged in  the  deed,  and  there  is  other  evidence  that  it  was 
actually  made.  If  she  saw  fit,  of  her  own  good  will,  to  give 
the  money  back  to  the  grantee,  it  can  have  no  effect  upon 
the  validity  of  the  conveyance  It  is,  of  course,  true,  as 
counsel  say,  that  an  agreement  to  pay  for  services  which 
have  been  gratuitously  rendered,  is  without  consideration, 
and  will  not  be  enforced  by  the  courts ;  but  if  the  party  to 
whom  the  service  is  rendered  voluntarily  pays  for  it,  or  if 
he  gives  and  turns  over  to  the  other  party  money  or  proper- 
ty, as  an  evidence  of  his  gratitude  or  appreciation  of  the 
favor  done,  such  payment  or  gift  is  irr^ocable,  and  the  title 
of  the  person  to  whom  it  is  given  is,  in  the  absence  of  fraud, 
good  against  the  world. 

The  decree  appealed  from  is  right,  and  it  is — Affirmed. 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


George  Lacy,  Appellant,  v.  Monona  County,  Appellee. 

COUNTIES:     Medical  Services  to  Indigent  Sick — Condlttens  Prece- 

1  dent.  Physicians  who  professionally  treat  indigent  persons  for 
contagious  or  infectious  diseases  may  recover  the  value  of  such 
services  from  the  county,  provided  they  (a)  secure  from  the  local 
board  of  health,  or  from  its  duly  empowered  clerk,  prior  to  the 
rendition  of  such  services^  a  personal,  authorizing,  written  order 
for  such  services,  and  (b)  attach  such  order  to  their  bill  at  or 
before  the  same  is  presented  to  the  local  board  for  audit.  (See 
Sec.  2571-a,     Code  Supp.,  1913.) 

COXnrrtBS:    Bstoppel  to  Plead  Befense.    Failure  of  the  board  of 

2  superviaors  to  assign  any  reason  Jor  the  rejection  of  a  claim, 
works  no  estoppel  on  the  county,  when  sued  on  the  claim,  to  urge 
any  fatal  and  irremediable  defect  in  the  claim. 

Appeal  from  Monona  District  Oourt. — John  W.  Andrrbon, 

Judge. 
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Dbcbmbbr  14,  1918. 

Action  by  a  physician  against  the  county  to  recover  for 
services  rendered  to  patients  suffering  from  smallpox.  The 
opinion  states  the  facts.  Judgment  for  defendant  in  the 
court  below.    Plaintiff  appeals. — Affirmed. 

C.  E.  Underhill  and  H.  L.  Robertson,  for  appellant. 

Miles  W.  Newly,  for  appellee. 

Gaynob,  J. — This  action  is  brought  by  the  plaintiff,  a 
physician,  to  recover  from  the  defendant  county  for  pro- 
fessional services  rendered  and  medicine  furnished  to  cer- 
tain persons  who  were  afflicted  with  small- 
1.  couvTiBs :  pox,  and  who  were  then  in  quarantine  under 

mcdlc&l  bcfyIccb 

to  iDdigent         the  order  of  the  clerk  of  the  local  board  of 

sick:  condi- 
tions prece-         health  of  Sherman  Township,  Monona  Coun- 

dent.  ^' 

ty,  Iowa. 

At  the  time,  plaintiff  was  health  officer,  appointed  by 
the  township  trustees  of  Sherman  Township.  The  services 
were  rendered  at  the  oral  request  of  the  township  clerk  and 
the  board  of  trustees  of  said  Sherman  Township,  acting  as 
a  board  of  health.  An  itemized  statement  of  the  services 
rendered,  and  to  whom  rendered,  was  attached  to  plaintiff's 
petition.  No  question  is  made  as  to  the  fact  that  services 
were  rendered,  or  as  to  the  amount  charged  for  services  ren- 
dered. The  plaintiff's  account  was  certified  to  by  the  town- 
ship clerk  and  the  township  trustees  before  the  same  was 
filed  with  the  board  of  supervisors,  in  the  following  words : 

"To  the  Board  of  Supervisors  of  Monona  County,  Iowa. 

"This  is  to  certify  that  the  bill  herewith  attached 
•  •  *  are  correct,  now  due  and  no  part  paid.  The  serv- 
ices were  rendered  at  our  request,  and  under  our  supervi- 
sion. The  people  served  are  poor  ancl  tiiey  and  those  liable 
for  their  support  are  unable  to  pay..  The  charges  are  the 
same  as  we  have  been  paying  in  like  cases  and  are  correct. 
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But  in  yiew  of  the  fact  that  some  of  the  families  visited 
were  close  neighbors,  and  Dr.  Lacy  saved  some  time  and 
travel  and  livery  bill,  he  will  discount  these  bills  $91.50,  If 
promptly  paid,  leaving  amount  of  bills  |400,  and  we  recom- 
mend the  same  be  paid. 
"Attest:    Harry  Torticill,  Township  Clerk, 

"Local   Board  of  Health. 
"Bert  Seitzinger,  Trustee, 
"Anton  Nikolaison,  Trustee, 
"John  R.  Grapes,  Trustee." 

A  copy  of  this  certificate  was  attached  to  the  bills,  when 
filed  with  the  auditor  of  Monona  County.  The  bills  were 
not  sworn  to  by  the  plaintiff  at  the  time  they  were  certified 
by  the  local  board,  but  were  sworn  to  before  finally  sub- 
mitted to  the  board  of  supervisors.  The  bills  were  rejected 
by  the  county,  and  no  reason  given  for  the  refusal. 

The  plaintiff,  in  an  amendment  to  his  petition,  alleges: 
That  the  defendant  county  waived  any  objection  to  the 
matters  now  urged  against  the  allowance  of  the  bills,  be- 
cause, in  rejecting  the  bills,  they  did  not 
2.  coDNTiBs :  eg.     Specify  this  as  ground  of  objection ;    that 
deJense.*^  ^^^^    they  made  no  objection  to  the  form  of  the 

bill,  or  that  the  Written  order  was  not  made 
by  the  local  board  of  health  and  attached  thereto  before 
said  services  were  rendered,  and  made  no  objection  to  the 
form  of  the  certificate. 

The  bill  being  disallowed  by  the  county,  this  action  was 
brought  in  the  district  court  to  recover  the  amount 
claimed  against  the  county.  The  facts  herein  set  out  were 
alleged  in  the  petition.  The  defendant  demurred  to  the  pe- 
tition in  the  following  words: 

"That  the  facts  stated  in  the  petition  do  not  entitle  the 
plaintiff  to  the  relief  demanded,  in  that  the  petition  does  not 
show  that  a  written  order  employing  or  designating  the 
plaintiff  to  furnish  supplies  or  perform,  render,  or  fur- 
nish the  services,  as  alleged  by  him,  was  ever  issued  to  the 
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plaintiff  by  the  local  board  of  health,  or  by  any  other  per- 
son or  persons  having  authority,  before  such  alleged  sup- 
plies and  seryi(^  were  actually  furnished;  and  no  such 
written  order  issued  by  said  local  board  of  health  is  at- 
tached to  said  alleged  bill,  filed  with  the  auditor  of  the  coun- 
ty, or  was  attached  when  presented  for  audit  and  payment, 
all  as  required  by  Section  2571-a  of  the  Supplement  of  the 
Code  of  1913. 

"2d.  That  the  petition  shows  on  its  face  that  the  at- 
tached bill  was  certified  to  a  year  after  the  alleged  serv- 
ices are  claimed  to  have  been  rendered,  and  after  there  was 
an  entire  change  in  the  personnel  of  the  local  board  of 
health  or  township  trustees;  that  said  bill  was  never  au- 
dited and  approved  by  the  local  board  of  health  existing  at 
the  time  the  services  and  supplies  were  furnished,  and  that 
the  said  bill  was  not  audited  or  approved  at  the  next  regu- 
lar meeting  or  special  meeting,  or  found  correct,  after  said 
alleged  services  were  rendered." 

This  demurrer  was  sustained,  plaintiff's  petition  dis- 
missed, and  plaintiff  appeals. 

This  case  turns  upon  the  proper  construction  to  be  given 
to  Section  2571-a,  which,  so  far  as  material  to  this  case, 
reads: 

"All  services  and  supplies  furnished  to  individuals  or 
families  under  the  provisions'  of  this  section  must  be  au- 
thorized by  the  local  board  of  health  or  by  the  mayor  or 
township  clerk  acting  under  standing  regulations  of  such 
local  board,  and  a  written  order  therefor  designating  the 
person  or  persons  employed  to  furnish  such  services  or  sup- 
plies, issued  before  said  services  or  supplies  were  actually 
furnished,  shall  be  attached  to  the  bill  when  the  same  ia 
presented  for  audit  and  payment.  •  •  ♦  AH  bills  and 
expenses  incurred  in  carrying  out  the  provisions  of  this  sec- 
tion •  ♦  •  shall  be  filed  with  the  clerk  of  the  local 
board  of  health.    This  board  at  its  next  regular  meeting  or 
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special  meeting  called  for  the  purpose  shall  examine  and 
audit  the  same  and  if  found  correct,  approve  and  certify  the 
same  to  the  county  board  of  supervisors  for  payment-" 

The  bill,  as  presented^  by  the  plaintiff  to  the  board  of 
supervisors,  and  the  bill  on  which  this  suit  is  predicated, 
complied  with  all  the  requirements  of  this  statute,  except 
that  there  was  no  written  order  designating  the  plaintiff  as 
the  person  employed  to  furnish  the  services,  before  the  serv- 
ices were  actually  furnished,  and  no  such  order  was  at- 
tached to  the  bill  or  account  when  the  same  was  presented 
to  the  local  board  for  audit  and  payment.  It  is  conceded 
that  the  plaintiff  was  not  ordered,  in  writing,  to  furnish 
these  services,  either  by  the  local  board  of  health  or  by  the 
township  clerk,  acting  under  the  standing  regulations  of 
such  local  board.  Tt  follows,  then,  that  there  conld  be  no 
written  order  attached  to  the  bill  when  presented  to  the 
local  board  for  audit,  and  there  could  be  no  written  order 
attached  when  presented  to  the  board  of  supervisors  for 
audit  and  payment.  Therefore,  any  objection  ui^ed,  at  the 
time,  to  the  bill  on  that  account,  could  not  have  been  reme- 
died by  the  plaintiff  had  his  attention  been  called  to  it  by 
the  board  of  supervisors  at  the  time  the  account  was  dis- 
posed of.  The  showing  made  brfore  the  board  in  every  par- 
ticular complied  with  the  statute,  except  that  the  services 
for  which  recovery  was  sought  were  not  ordered  in  writing, 
and  no  writing  designating  plaintiff  as  the  person  to  per- 
form  the  services  was  attached  to  the  bill  when  the  same 
was  presented  for  audit  and  payment. 

The  facts  upon  which  plaintiff  relies  are  simply  these: 
He  is  a  practicing  physician.  He  was  appointed  health 
officer  under  the  local  board  of  health,  under  the  provisions 
of  Section  2668  of  the  Code  of  1897,  which,  so  far  as  ma- 
terial to  this  matter,  reads  as  follows : 

"The  town,  city  or  township  clerk  shall  be  clerk  of  the 
local  board,  which  board  shall  appoint  a  competent  phyai- 
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cian  as  its  health  officer,  who  shall  hold  office  during  its 
pleasure.  It  shall  regulate  aU  fees  and  charges  of  per- 
sons employed  by  it  in  the  execution  of  health  laws  and  its 
own  regulations  and  those  of  the  state  board  of  health." 

This  health  officer's  fees  or  compensation  are  fixed  b/ 
the  local  board.  His  duties  do  not  require  him  to  render 
services  to  the  sick.  His  duties  are  to  assist  the  board  in 
discharging  those  duties  which  the  law  imposes  upon  the 
board.  There  is  nothing  in  this  statute  that  extends  to 
him  the  right  to  administer  to  the  sick  of  the  township  at 
the  expense  of  the  county.'  When  he  renders  services  to 
those  afflicted  with  contagious  diseases,  he  is  governed,  like 
any  other  physician,  by  the  provisions  of  Section  2571-a. 
The  liability  of  the  county  is  purely  statutory,  and  to  ren- 
der the  county  liable,  the  requirements  of  the  statute  must 
be  observed.  The  township  boards  of  health,  in  so  far  as 
they  act  in  the  matter^  bind  the  county  only  by  the  obser- 
vance of  those  conditions  prerequisite  to  creating  an  ob- 
ligation on  the  part  of  the  county. 

This  brings  us  to  consider  whether  or  not  the  re- 
quirements of  the  statute,  that  the  order  shall  be  made  by 
the  township  board,  or  its  clerk,  in  writing,  before  the 
services  are  rendered,  designating  the  person  who  shall 
render  the  services,  is  a  condition  precedent  to  the  right  to 
bind  the  county  for  the  services  when  rendered, — whether 
this  is  mandatory,  or  merely  directory. 

The  provisions  as  found  in  Section  2571-a,  hereinbe- 
fore recited,  did  not  exist  in  previous  statutes.  The  legis- 
lature undoubtedly  had  before  its  mind  some  evils  which 
these  provisions  in  the  statute  were  intended  to  remedy. 
The  words  used,  in  their  ordinary  signification  and  in  their 
general  use,  are  of  mandatory  signification.  Undoubted- 
ly, the  legislature  recognized  the  fact  that  the  boards  of 
health  of  the  several  townships  had  been,  to  say  the  least, 
careless  in  certifying  bills  to  the  boards  of  supervisors  for 
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payment,  in  matters  of  this  kind ;  that  designing  physicians 
had  secured  from  these  local  boards  a  certification  of  bills 
to  the  county  boards  for  payment,  when,  in  fact,  the  serv- 
ices were  rendered  without  any  expectation,  at  the  time,  of 
obtaining  payment  from  that  source, — ^when  they  were  ren- 
dered, in  fact,  in  reliance  upon  the  ability  of  the  person  to 
whom  the  services  were  rendered,  to  make  compensation  for 
the  services;  that  bills  have  been  held  up  by  these  physi- 
cians in  the  hope  of  securing  payment  from  the  persons  to 
whom  the  services  were  rendered;  that,  being  disappoint- 
ed in  obtaining  payment  from  this  source,  the  matter  was 
then  turned  over  to  the  local  board,  with  a  request  that  the 
same  be  certified  to  the  board  of  supervisors  for  payment 
by  the  county;  that  sometimes  these  bills  were  held  until 
after  the  personnel  of  the  local  board  had  changed,  and  then 
certificates  were  procured  from  a  board  that  had  no  knowl- 
edge of  the  conditions  which  made,  the  services  necessary, 
and  no  knowledge  of  the  character  or  extent  of  the  serv- 
ices required  or  rendered. 

In  the  instant  case,  the  bill  was  held  up  a  year,  before 
it  was  presented  to  the  local  board.  It  was  undoubtedly  the 
thought  of  the  legislature  that,  to  protect  the  public  from 
imposition,  it  was  right  and  just  that  the  person  rendering 
the  services  be  required  to  procure  from)  the  local  board,  be- 
fore the  setrices  were  rendered,  some  written  evidence  of 
the  fact  that,  in  the  judgment  of  the  board,  the  services 
were  proper  and  necessary  to  be  rendered  at  the  expense  of 
the  county,  and  that  a  written  order,  designating  the  per- 
son to  render  the  services,  should  be  made  by  the  local 
board,  before  the  services  were  rendered :  that  is,  that  the 
need  and  advisability  of  rendering  the  services  at  the  ex- 
pense of  the  county  should  be  passed  upon  and  be  evidenced 
in  writing,  together  with  the  designation  of  the  person  by 
whom  the  services  should  be  rendered,  before  they  were 
rendered;    and   that   this   written    order   should   be  pre- 


Dec.  1918]  Lacy  v.  Monona  County.  1331 

sented  with  the  bill,  at  the  time  it  was  presented  for 
audit  and  payment  Thus,  and  in  this  way,  the  neces- 
sity or  need  of  this  service  at  public  expense  would  be 
made  manifest  and  certain.  The  statute  does  not 
directly  say  that  the  bills  shall  not  be  allowed  unless  thiH 
order  is  attached,  yet  it  is  apparent  that  the  provision  of 
the  statute  was  made  to  avoid  frauds  and  impositions,  and 
the  requirement  of  the  writing  was  evidently  intended  to 
avoid  frauds  and  impositions, — ^frauds  and  impositions  up- 
on the  people  of  the  county.  So  the  provision  was  made 
that,  at  the  time  bills  for  this  kind  of  services  were  pre- 
sented for  audit  and  payment,  there  should  be  a  written  or- 
der, from  either  the  board  of  health  or  its  clerk^  acting  un- 
der proper  regulations  of  the  board,  evidencing  the  fact  that, 
before  the  services  were  rendered,  the  attention  of  the  board 
was  called  to  the  fact  of  the  need  of  the  services,  and  that 
the  board,  in  writing,  ordered  and  directed  the  services  to 
be  rendered.  The  only  ground  upon  which  the  bill  could 
have  been  rejected  entirely  by  the  board  is  that  the  serv- 
ices sought  for  were  not  ordered  in  writing  by  the  town- 
ship trustees  before  the  services  were  rendered,  and  that 
no  written  order,  evidencing  the  fact,  was  attached  to  the 
bill  at  the  time  it  was  presented  for  audit  and  payment. 
We  must  assume,  therefore,  that  this  was  the  ground  upon 
which  the  bill  was  rejected  by  the  board  of  supervisors. 
The  plaintiff  knew  this  fact,  as  well  as  the  defendant.  It 
was  not  incumbent  upon  the  board  to  inform  him  of  the 
fact  that  he  had  not  complied  with  the  law,  because  that 
fact  was  well  known  to  him ;  and,  even  if  it  had  informed 
him  at  the  time  it  rejected  his  bill,  he  could  not  have  reme- 
died the  fact  by  procuring  an  order  at  that  time.  There- 
fore, those  rules  which  have  been  recognized, — to  wit,  that, 
where  one  refuses  to  perform  on  one  ground,  and  then,  up- 
on suit,  seeks  to  avoid  upon  another  ground,  which  could 
have  been  remedied  had  the  attention  of  the  claimant  been 
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called  to  that  particular  ground,  he  is  estopped  to  avail 
himself  of  auy  ground  other  than  the  one  upon  which  he 
acted, — do  not  apply  in  this  case.     None  of  the  prior  de- 
cisions of  this  court  are  of  service  in  solving  this  qiiestioD. 
The  history  of  litigation  shows  the  purpose  of  the  legisla- 
ture in   enacting   this   statute.     In   Taylor  v.   Woodhury 
Cowity,  106  Iowa  502,  503,  this  court  held  that,  though  the 
services  rendered  a  pauper  were  not  authorized  by  the  town- 
ship trustees  before  they  were  rendered,  yet,  if  they  ratified 
the  services  thereafter,  by  a  written  certificate,  the  county 
could  not  d^end  on  the  ground  that  they  were  not  original- 
ly ordered  by  the  trustees;   that  the  trustees  could  ratify 
what  they  could  in  the  first  place  have  ordered.    Under  this 
ruling,  it  was  found,  no  doubt,  that  advantage  was  taken  of 
the  board  in  this:    that  the  services  were  often  rendered 
by  physicians  to  paupers,  in  reliance  upon  the  ability  of  the 
pauper  or  his  relatives  to  pay  for  the  services.    Bills  were 
permitted  to  run  on  unpaid.    Thereafter,  trustees  friendly 
to  the  physician  were  inducted  into  office,  and  were  induced 
to  approve  and  certify  the  bills,  and  the  counties  were  made 
liable.    It  is  a  well-known  fact  that  the  personnel  of  boards 
of  health  changes;    that  services  may  be  rendered  at  one 
time  by  a  physician  which  would  not  be  authorized  by  the 
board  as  then  constituted ;   that,  after  the  personnel  of  the 
board  has  changed,  and  the  need  or  necessity  for  the  serv 
ices  is  no  longer  before  the  board,  a  physician  secures  ap- 
proval from  the  board  of  health,  and  a  certificate  to  the 
board  of  supervisors,  for  payment  for  services  rendered  a 
year  or  two  years  before.    It  was  held  by  this  court  that 
the  board  of  supervisors  cannot  go  back  of  the  certificate  of 
the  trustees,  and  so  the  county  is  made  liable  for  services 
which  would  not  have  been  authorized  by  the  trustees  at 
the  time  the  services  were  rendered,  and  for  services  for  the 
payment  of  which  the  one  performing  had  no  thought  of 
looking  to  the  county,  until  it  was  found  that  the  parties 
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to  whom  the  services  were  rendered  would  not,  op  could  not, 
pay  for  the  same.  See  Mussel  v.  Tama  Oounfy,  73  Iowa 
101.  In  that  case,  the  county  pleaded  that  the  services  ren- 
dered were  not  furnished  at  the  request  of  the  trustees,  or 
on  their  order,  and  this  court  was  asked  to  determine  wheth- 
er or  not  the  county  could  be  permitted  to  show  this  by  oral 
testimony.  The  answer  was  that  a  certificate  is  conclusive 
on  the  county;  that  the  determination  of  the  board  of 
health  or  township  trustees  was  of  a  judicial  character,  and 
settled  the  relation  of  the  parties,  in  the  absence  of  fraud. 
So,  to  avoid  these  complications,  and  to  make  sure  that  the 
services  were  rendered  at  the  request  of  the  proper  authori- 
ties, this  provision  of  the  statute  was  enacted.  It  is  no 
hardship  to  require  one  who  seeks  to  hold  another  for  serv- 
ices rendered,  for  which  the  one  sought  to  be  charged  is  only 
secondarily  liable,  to  show  that  the  authority  to  do  the  act 
was  given  him,  in  writing,  by  the  body  by  whose  authority 
it  is  sought  to  bind  the  party  charged.  So  the  rule  is  not 
unreasonable,  nor  is  it  a  harsh  rule.  It  may,  in  this  par- 
ticular instance,  work  a  hardship ;  but  the  rule  is  made  for 
the  protection  of  the  public, — ^for  the  protection  of  the  pub- 
lic against  designing  and  unscrupulous  men, — and  is  gener- 
al in  its  application,  and  is  mandatory  in  its  character; 
and,  therefore,  the  fact  that  it  works  a  hardship  in  an  in- 
dividual case,  does  not  deprive  the  rule  of  its  efficacious 
qualities,  or  make  it  an  unjust  or  unreasonable  rule  in  its' 
general  application. 

We  are  satisfied  that  the  board  was  justified  in  refus- 
ing this  claim,  on  the  simple  ground  that  there  was  no  evi- 
dence accompanying  the  claim,  such  as  the  statute  requires. 
There  was  no  written  evidence  that  the  local  board  of  health 
had  determined  the  need  of  the  services,  or  had  appointed 
plaintiff  to  render  them.  The  plaintiff  may  suffer,  in  this 
particular  case;  but  it  is  because  of  the  application  of  a 
salutary  rule,  which  he  should  have  known  and  observed. 
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if  he  had  the  thought  of  holding  the  county  liable  for  the 
services  rendered  to  these  individuals.  The  court  was  right, 
therefore,  in  sustaining  the  demurrer,  and  its  ruling  is— 
Affirmed. 

Preston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


M.  J.  Lahiff,  Appellee,  v.  Michael  Keville,  Apx)ellant. 

SAXaES:  Entire  or  Severable  Contracts.  The  placing  of  two  horses 
in  an  auction  ring,  wit1i  equal  warranty  of  each  horse,  and  with 
the  option  to  the  bidder  to  take  either  horse  at  the  price  bid. 
or  both  horses  at  double  the  price  bid»  and  a  sale  to  one  who 
elects  to  take  both  horses.  Justifies  the  jury  in  finding  that  the 
contract  was  entire,  and  not  severable,  and,  therefore,  resclnd- 
able  as  to  'both  horses  for  breach  of  warranty  as  to  one  horse. 

Appeal  from  Wehster  District  Court. — H.  E.  Pry,  Judge. 

December  14,  1918. 

Action  at  law  to  recover  the  price  paid  for  a  span  of 
horses,  the  contract  of  purchase  having  been  rescinded  by 
the  purchaser  for  breach  of  warranty  and  false  representa- 
tion as  to  one  of  the  horses.  There  was  a  verdict  for  the 
plaintiff,  and  judgment  thereon.  Defendant  appeals. — Af- 
firmed. 

D.  E.  Phelan,  and  Senneff,  Bliss,  Witxcer  &  Senneff,  for 
appellant. 

Healy  d  Thom^as,  for  appellee. 

Evans,  J. — At  the  close  of  the  evidence,  the  defendant 
moved  for  a  directed  verdict,  on  the  ground  that  it  appeared 
conclusively  from  the  evidence  that  the  two  horses  in  ques- 
tion were  severally  bought,  and  not  jointly,  and  that  a 
breach  as  to  one  did  not  authorize  a  rescission  as  to  both. 
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This  motion  wa«*  overruled.  The  question  whether  the  con- 
tract of  purchase  was  severable  or  joint,  was  submitted  to 
the  jury.  The  one  point  pre»ented  for  our  consideration  by 
the  appellant  is  that  his  motion  for  a  directed  verdict  ought 
to  have  been  sustained. 

The  evidence  was,  in  substance,  that  the  purchase  in 
question  was  made  at  a  public  sale  held  by  the  defendant. 
A  span  of  black  horses  was  brought  into  the  ring,  harnessed 
together.  A  full  warranty,  both  as  to  soundness  and  as 
to  working  qualities,  was  announced.  They  were  offered  for 
sale,  with  a  privilege  to  the  bidder  to  select  either  one  for 
the  price  offered,  or  both  for  double  the  price  bid.  The 
highest  bid  was  that  of  the  plaintiff,  at  f 227.  This  bid  be- 
ing accepted^  he  elected  to  take  both.  He  settled  therefor, 
according  to  the  terms  of  the  sale,  by  giving  his  note  for 
f  454.  Breach  of  warranty  was  discovered  as  to  one  of  the 
horses,  whereupon  the  plaintiff  rescinded  as  to  both. 

Upon  the  foregoing  evidence,  was  the  defendant  en- 
titled  to  a  directed  verdict?  We  think  not.  Both  parties 
concede  that  the  question  of  severability  of  such  a  contract 
is  one  of  the  intention  of  the  parties.  This  intention  is 
often,  if  not  usually,  a  question  of  fact.  The  most  that  the 
defendant  was  entitled  to  in  this  case  was  to  have  the  ques- 
tion submitted  to  the  jury  as  one  of  fact.  We  are  not  pre- 
pared to  say  that  he  was  necessarily  entitled  to  that  much. 
The  form  of  the  offer  of  the  horses  was  such  that  the  bidder 
was  not  bound  to  disclose  in  advance  his  particular  choice  of 
the  horses,  if  he  was  bidding  on  one  only,  nor  was  he  re- 
quired to  disclose  in  advance  whether  he  was  bidding  upon 
one  or  upon  both.  This  was  left  to  his  declaration,  to  be 
made  after  the  bidding  had  ceased.  He  had  a  right  to  re- 
serve to  himself  the  purpose  of  buying  a  matched  span  of 
horses.  Only  one  warranty  was  tendered.  Tt  was  so  word- 
ed as  to  make  it  applicable  to  either  horse,  or  both.  Its 
final  applicability  was  left  to  be  determined  by  the  ac- 
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ceptance  of  the  purchaser.  If  it  was  one  warranty  before 
the  purchase,  it  remained  such  afterward.  The  acceptance 
of  the  bid  by  the  auctioneer  did  not  complete  the  contract 
of  sale.  It  still  remained  with  the  purchaser  to  declare  his 
option.  When  he  declared  his  option,  the  sale  was  com- 
pleted. In  view  of  the  option  thus  given  to  the  purchaser, 
his  intention,  rather  than  that  of  the  seller,  somewhat  dom- 
inates the  question  of  severability.  It  may  be  that  the 
jury  could  have  found  that  the  plaintiff  himself  intended 
to  purchase  two  horses ,  rather  than  one  spati.  We  are  very 
clear,  however,  that  the  verdict  rendered  is  well  supported 
by  the  facts  and  circumstances  appearing  in  evidence.  The 
judgment  below  is,  therefore, — Affirmed. 

Preston,  C.  J.,  Ladd  and  Salinger,  J«1.,  concur. 


C.  Orvillb  Lbb,  Appellee,  v.  Kate  M.  Joslyn,  Appellant. 

VENDOR  AND  PUEGHASEB:     Agreement  to  Assign  Lease  Carries 

1  Future  Bents.  An  agreement  that  a  vendee  should,  as  part  con- 
sideration for  the  purchase  of  land,  receive  an  afislgnmeut  of 
an  outstanding  lease,  carries  all  future  rent,  even  though  a  por- 
tion of  the  rent  accrues  after  the  date  of  the  agreement,  and 
prior  to  the  transfer  day. 

ASSIGNMENTS:     Agreement  to  Assign  Equal  to  Actual  Assignment 

2  An  agreement  to  assign  a  lease  on  adequate  consideration,  is, 
as  hetween  the  original  parties,  equivalent  to  an  actual  assign- 
ment. 

PAYMENT:     Execution  of  Notes.    The  execution  of  rent  notes  does 

3  not  constitute  payment  of  the  rent. 

Appeal  from  Sac  District  Court, — E.  G.  Albert,  Judge. 

December  14,  1918. 

Action  to  recover  money  had  and  received  by  the  de- 
fendant on  account  of  the  plaintiff.    There  was  a  trial  to 
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the  court,  and  a  judgment  for  the  plaintifif.    The  defendant 
appeals. — Affirmed. 

Ckaa.  D,  Goldsmith^  for  appellant. 

Elwood  d  Tourgee,  for  appellee. 

Evans,  J. — In  January,  1916,  the  plaintiff  entered  into 
a  written  contract  of  purchase  with  the  defendant,  where- 
by the  plaintiff  agreed  to  purcEase,  and  the  defendant  to 

sell,  a  quarter  section  of  land  then  under 
1.  viNDOR  AND       lease  to  one  Qustafson.    The  contract  pro- 

PURCHASER :  '^ 

agreemen^^to      vided  for  a  settlement  and  conveyance  on 

?tnte?  '"*"'*     ^^y   ^y   1^^^-    ^t  ^^^^  provided   that  the 

plaintiff  should  take  the  same  subject  to  the 
Gustafson  lease,  and  that  he  should  receive  an  assignment 
of  the  lease  from  the  defendant.  The  property  was  actual- 
ly convieyed  by  the  defendant  to  the  plaintiff  in  April,  and 
settlement  was  had ;  but  no  actual  assignment  of  the  lease 
was  made  at  that'  time.  The  Gustafson  lease  covered,  in 
fact,  480  acres  of  land,  including  the  quarter  section  in 
question.  The  stipulated  rent  in  such  lease  was  f  5.00  per 
acre.  The  rent  for  each  year  was  represented  by  two  notes 
of  |1,200  each,  payable  October  1st  and  March  1st,  respec- 
tively. Manifestly,  if  an  assignment  of  the  lease  had  been 
made  to  the  plaintiff  as  to  the  quarter  section  purchased  by 
him,  it  would  carry  to  him  one  third  of  the  entire  rent  stipu- 
lated therein :  viz.,  $800  per  year.  The  defendant,  however, 
retaining  possession  of  the  lease,  collected  from  Gustafson, 
on  October  Ist,  the  full  amount  due  from  him,  less  f267. 
In  other  words,  she  collected  |133  of  rent  which  the  plain- 
tiff claims  should  have  been  paid  to  him.  The  defendant 
collected  such  amount  intentionally,  on  the  theory  that  such 
rent  began  to  accrue  on  March  1st  and  that  she  owned  the 
land  until  May  1st,  and  was,  therefore,  entitled  to  one  sixth 
of  the  annual  rent  for  the  year  1916.  The  general  argument 
in  her  behalf  is  that  she  got  no  interest  for  her  purchase 
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money  between  March  1st  and  May  Ist,  and  that  she  was, 
therefore,  equitably  entitled  to  receive  the  rent  accruing 
for  such  period.  One  trouble  with  the  argument  is  that  it 
ignores  the  provisions  of  the  contract.    The  provision  that 

the  lease  was  to  be  assigned  to  the  plaintiff 

2.  AsBioNMBNTs:     was,  as  between  the  parties,  the  equivalent 

agreement  to  -  a.      ^  '  j.a  xi* 

assign  equal  to    of  an  actual  assignment.    An  actual  assign- 

actual  assiflni- 

ment  ment  would,  as  a  matter  of  law,  carry  to 

the  plaintiff  the  right  to  all  future  rents. 
Van  Wagner  v.  Va/n,  Nostrand,  19  Iowa  422 ;  Townsend  d 
Knapp  V,  Isenberger,  45  Iowa  670 ;  Winn  v.  Murehead,  52 
Iowa  64 ;  Ferguson  v.  Epperly,  127  Iowa  214 ;  In  re  Estate 
of  Boyle,  154  Iowa  249. 

It  is  further  argued,  on  behalf  of  the  defendant,  that 
the  rent  had  all  been  paid  in  advance,  and  that 
there  was  no  further  rent  to  accrue  under  the  Qustafson 
lease.    The  fact  upon  which  this  argum^it  is  predicated  is 

that  all  the  installments  of  rent  provided  for 

3.  paymbnt:  ex-     in  the  lease  were  represented  by  promis- 
notes?**  ^  sory  notes.    It  is  said  that  this  amounted 

to  a  payment  of  the  rent  in  ad- 
vance, and  that  the  notes  were  accepted  for  that  purpose. 
If  this  argument  were  sound,  then  defendant  made  a  grave 
mistake  in  yielding  any  part  of  the  rent  to  the  plaintiff.  By 
the  terms  of  the  lease,  the  rent  notes  were  made  a  part  there- 
of. The  notes  were  payable  at  the  time  specified  in  the  lease 
for  the  installments  of  rent,  and  bore  no  interest  until  af- 
ter  due.  The  notes  were  a  convenient  evidence  of  the  in- 
stallments of  rent,  and  nothing  more.  They  were  no  more  a 
payment  of  the  rent  than  the  promise  to  pay  in  the  lease  it- 
self would  be  a  payment  thereof.  Indeed,  the  lease,  with  the 
notes  as  a  part  thereof,  was  in  the  ordinary  form  of  such 
leases.  If  the  defendant  had  found  it  necessary  to  resort 
to  a  landlord's  attachment  to  collect  her  rent,  she  would 
doubtless  have  resented  a  plea  of  payment  by  note  as  a  de- 
fense.   We  find  no  merit  in  the  argument. 


J 
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That  the  defendant  lost  the  earning  capacity  of  her 
land,  as  well  as  interest  on  the  purchane  money,  between 
March  1st  and  May  1st,  was  a  matter  for  her  consideration 
in  agreeing  upon  the  terms  of  her  contract  It  was  also  an 
inducing  consideration  to  the  purchaser,  who  might  not  have 
purchased  at  all,  without  such  inducement.  We  hold,  there- 
fore, that  the  assignment  of  the  lease  carried  the  future 
rents  as  to  the  purchased  land.  This  was  the  finding  of  the 
district  court,  and  its  judgment  is — Affirmed. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Matilda  Leonard  et  al.,  Appellants,  v.  John  Wren  et  al., 

Appellees. 

DEEDS:  Deed  Effective  after  Deatb  of  Grantor..  An  ordinary  war- 
ranty deed  passes  title  in  fee  on  delivery,  notwithstanding  the 
following  provision  therein,  to  wit:  "This  deed  is  not  to  take 
effect  during  the  lifetime  of  either  of  the  grantors,  but  after 
the  death  of  Thomas  Leonard  and  Mary  Leonard,  then  this  deed 
to  vest  title  in  Thomas  Wren.^* 

Appeal  from  Marion  District  Court, — J.  H.  Apvlbgate, 

Judge. 

December  14,  11)18. 

Suit  to  quiet  title.  A  demurrer  to  the  petition  was 
sustained.    Plaintiff  appeals. — Affirmed. 

W.  G.  Vander  Ploep  and  Oray  Anderson,  for  appel- 
lants. 

W.  H.  Lyon,  for  appellees. 

Evans,  J. — The  real  objective  of  the  present  suit  is  to 
obtain  a  decree  holding  void  a  deed  of  real  estate,  on  the 
ground  that  it  was  wholly  testamentary  in  character,  and 
conveyed  no  present  interest.  The  deed  was  delivered  and 
recorded  in  1886.    It  contained  the  following  reservation: 
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^'This  deed  is  not  to  take  effect  during  the  lifetime  of 
either  of  the  grantors,  but  after  the  death  of  Thomas  Leon- 
ard and  Mary  Leonard,  then  this  deed  to  vest  complete  title 
in  Thomas  Wren/'  etc. 

Thomas  Leonard  died  in  possession,  in  1915.  The 
plaintiffs'  claim  of  invalidity  is  based  upon  the  proviso  here 
quoted. 

The  question  thus  presented  has  been  before  us  in  some- 
what varying  form  in  several  previous  cases.  These  cases 
have  all  been  reviewed  by  us  in  the  recent  case  of  Shaull  r. 
Shanill,  182  Iowa  770.  It  will  be  noted  that,  in  the  Shanll 
case,  we  have  receded  from  the  holding  in  some  of  our 
previous  cases. 

The  holding  in  the  Shaull  case  is  decisive  of  the  case  be- 
fore us.  The  decree  of  the  district  court  is,  accordingly,— 
Affirmed, 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


E.  J.  Livingstone,  Appellant,  v.  Frank  V.  Dole,  Appellee. 

APPEAL  AND  EBBOB:     Haxmlese  Error — Question  Ezdnded  and 

1  Answer  Betadned.  Sustaining  objections  to  a  question  after  an- 
swer has  been  given  is  harmless  to  the  one  propounding  the 
question,  when  the  answer  was  allowed  to  remain  in  the  record. 

EVIDEKCE:     Opinion  EvldBnce — Speed.    Competency    to    estimate 

2  speed  is  a  condition  precedent  to  giving  one's  judgment  as  to 
speed;  and  a  question  whether  an  object  was  moving  "as  fast 
as  a  man  running,"  Is  not  allowable,  because  presenting  no 
standard  of  comparison. 

EVIDENOE:    Belevancy,  Competency,  and  Materiality — ^Insnrance  as 
3, 10  Bearing  on  Negligence.    Whether  one  who  is  sued  for  damages 

resulting  from  his  negligence  did  or  did  not  carry  insurance 

against  such  occurrences  is  wholly  immaterial. 

EVIDENOE:     Opinion    Evidence — EzamiXLation   of    Experts.     Error 
4    may  not  be  predicated  on  the  fact  that  a  witness  gave  expert 
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testimony  without  first  qualifying,  when  he  later  qualified,  and 
gave  the  same  testimony. 

EVIDEKOE:     Opinion     Evidence  —  Weather     Conditions.    Whether 

5  weather  conditions  were  the  same  on  two  different  occasions  is 
a  question  of  fact,  and  not  of  opinion. 

EVIDENCE:     Opinion   Evidence — Competency   of   Experts.    An    in- 

6  competent  opinion  may  be  rendered  harmless  by  a  later  detail 
by  the  witness  of  his  sources  of  knowledge^  and  by  an  explan- 
ation which  definitely  reveals  what  he  meant  by  the  opinion  in 
question. 

KEOUOENCB:    Instructions — Crossing    Street    at    Points    between 

7  Public  Crossings.  Proper  for  the  court  to  explain  to  a  Jury  the 
relative  degree  of  care. exacted  of  a  pedestrian  in  crossing  a 
public  street,  (a)  at  a  public  crossing  provided  specially  for 
pedestrians,  and  (b)  at  points  not  so  specially  provided. 

MEOLIOENOE:    Instmctions — Concurrent   and   OontKibntory  NegU- 

8  gence.  Incidental  reference,  in  instructions,  to  concurrent  neg- 
ligence, in  connection  with  correct  instructions  on  contributory 
negligence,  is  harmless  error. 

TBIAI*:    Instructions — Form,    Requisites,    and    Suificiency— Bepeti- 

9  tions.  Repetitions  in  instructions,  of  a  correct  statement  of  law, 
do  not  constitute  error. 

EVIDENCE:     Belevancy,  Competency,  and  Materiality — ^Insurance  as 
3, 10  Bearing  on  Negligence. 

NEQUQENCE:     Acts  Constituting — Evidence.    Evidence  reviewed, 

11  and  held  insufficient  to  show  negligence  in  the  operation  of  an 
automobile  on  a  much  frequented  street,  at  a  speed  less  than 
that  prohibited  by  ordinance. 

NEOLIOENCE:     Contributory  Negligence — Cbrossing  Streets.    Look- 

12  ing  up  and  down  a  street,  before  attempting  to  cross  at  points 
other  than  usual  crossing  places,  cannot  be  said,  as  a  matter 
of  law,  to  satisfy  the  lawful  demands  for  care. 

Appeal  from  Polk  District  Court, — ^Lawrence  Db  Grafp, 

Judge. 

May  17,  1918. 

Rehearing  Denied  December  14,  1918. 
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Action  for  damages  resulted  in  judgment  for  the  de- 
fendant.   PlaintiflP  appeals. — Affirmed. 

Jos,  A,  Merritt  and  Clark,  By  era  d  Hutchinson  for  ap- 
pellant. 

Coffin  dc  Rippey,  for  appellee. 

*  Ladd^  J. — Shortly  after  8  o'clock,  in  the  morning  of 
September  8,  1914,  plaintiff  started  to  cross  Walnut  Street 
in  Des  Moines,  from  the  north  side,  near  the  alley  between 
Sixth  Avenue  and  Seventh  Street.  She  testified  to  hav- 
ing looked  up  and  down  the  street,  before  leaving  the  side- 
walk, and  that,  seeing  no  vehicle  approaching,  she  took  two 
or  three  steps  out  in  the  street  to  the  south,  and  was  struck 
by  defendant's  automobile,  and  seriously  injured. 

The  negligence  charged  is  that  defendant  (1)  was  oper- 
ating his  automobile  at  a  dangerous  speed,  (2)  was  run- 
ning in  excess  of  the  rate  fixed  by  ordinance,  and  (3)  did 
not  bring  his  car  to  a  stop,  before  colliding  with  plaintiff. 
The  evidence  was  not  such  as  to  warrant  the  submission  of 
the  last  ground,  and  the  court  did  not  submit  the  first.  One 
witness  estimated  that  the  automobile  was  moving  at  a 
speed  of  25  miles  an  hour,  while  two  others  were  of  opinion 
that  its  speed  was  less  than  10  miles  an  hour.  The  witness 
riding  with  defendant  testified  that,  as  the  car  neared  where 
plaintiff  was  standing,  she  took  a  quick  step  off  the  curb; 
that  he  shouted  at  her,  but  that  she  continued,  until  she 
was  struck  by  the  car :  and  defendant  swore  that  he  heard 
the  shout,  and  saw  her  as  she  struck  the  car.  An  ordinance 
of  the  city,  limiting  the  speed  of  cars  in  this  section  of  the 
city  to  12  miles  an  hour,  was  introduced  in  evidence;  and 
much  testimony  bearing  on  plaintiff's  condition  was  re- 
ceived. Twenty  errors  are  assigned,  but  only  those  on  which 
brief  points  are  made,  need  be  considered. 

I.  One  Jones  testified  that  he  was  polishing  the  brass 
of  the  store  front  east  of  the  alley  spoken  of,  ^Tieard  the 
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automobile  whizzing  by  me,  and  looked  and  saw  the  car 

going  west.    •    ♦    ♦    looked  back  at  my 

1.  APPEAL  AND        work,    ♦    ♦    ♦'    and  in  a  very  short  time 

EBROB :  harm- 
lew  error:  I  heard   a  scream,   and  saw   the  plaintiff 

qoestlon  ex-  *  '  *^ 

eluded  and  an-    whirling  in  the  air.    •     *     *    Q.  Was  it 

swer  retained.  ®  ^ 

going  fast  or  slow  ?  A.  Going  pretty  fast," 
An  objection  was  then  interposed  and  sustained,  but  there 
was  no  motion  to  strike  the  answer.  As  the  answer  re- 
mained in  the  record,  appellant  was  not  harmed  by  the  rul- 
ing, and  it  is  not  subject  to  review  at  her  instance.    Later 

on,  the  witness  was  asked  to  give  his  ''best 

2.  Evidence:  judgment  as  to  how  fast  the  car  was  mov- 
dence^f  ^'d.      ing."    An  objection  that  he  had  not  shown 

himself  competent  to  estimate  the  speed  of 
the  car  was  rightly  sustained.  For  all  that  appears  in  the 
record,  he  may  have  been  utterly  unable  to  estimate  its 
speed. 

Again,  he  was  asked,  ''Was  the  car  going  as  fast  as  a 
man  running?"  An  objection  as  immaterial,  irrelevant,  and 
incompetent,  was  sustained.  There  is  no  standard  of  run- 
ning speed  for  a  man.  One  may  denominate  "running"  as 
little,  if  any,  faster  than  a  person  ordinarily  walks^  while 
others  may  refer  thereby  to  the  high  speed  of  the  trained 
athlete.  The  gait  contemplated  by  the  question  was  not  dis- 
closed, and  an  answer  there.to  such  as  called  for,  would  have 
thrown  no  light  on  the  issue  as  to  the  speed  of  the  automo- 
bile.   There  was  no  error. 

II.  The  plaintiff  related  that  defendant  called,  after 
she  was  carried  to  her  office,  and  left  his  card,  and  urged 
her  to  go  to  the  hospital,  and  said  he  "had  insurance  on 

his  auto  that  would  pay  all  the  expenses.'' 

a.  ETiDBircE :  ^h^<9  ^^^  stricken  on  motion,  as  immaterial. 

peteSy?^and™'    Manifestly,  it  had  no  bearing  on  the  issues, 

materiality :  j   xi.  t  j. 

insurance  as       and  the  rulmg  was  correct, 
iigence.  III.    The  defendant  had  operated  an 

automobile  two  years,  and,  in  answer  to  in- 
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quiries,  said,  in  substance,  that  he  did  not  believe  anyone 
could  tell  the  speed  of  a  car  without  looking  at  the  speedom- 
eter;   but,  over  an  objection  to  his  competency,  expressed 

the  opinion  that  the  car  was  going  less  than 

4.  EviDBNci:  12  miles  an  hour.     Following  this,  he  ex- 

SenciT  exam-      plained  that  he  had  observed  the  speedom- 

inatlon  of  ex-         ^         a  '^  ^i.  •  'xi.* 

pertg.  eter,  to  see  if  the  car  was  moving  withm 

12  miles  an  hour,  and  in  that  district, 
watched  rather  closely,  and  could,  in  operating  it,  say 
whether  the  speed  exceeded  that  limit.  He  was  then  asked 
if  his  car  was  moving  at  a  greater  speed  than  12  miles  an 
hour,  and,  over  a  like  objection,  answered,  "I  would  say  that 
my  car  was  traveling  at  less  than  10  miles  an  hour.'^  Con- 
ceding that  the  witness  was  not  qualified  when  the  first  an- 
swer was  given,  after  qualifying  he  ipade  like  answer,  and 
there  was  no  prejudice  in  the  first  ruling.  The  last  objec- 
tion was  rightly  overruled. 

After  the  witness  had  testified  to  four  pictures  show- 
ing him  in  his  car  near  the  scene  of  the  collision,  he  was 
asked  whether  the  weather  conditions  existing  at  the  time 

these  were  taken  were  identical  with  those 
6.  btidbnch:  at  the  time  of  the  collision;    and,  over  ob- 

oplnlon  evl-  ^  '  ' 

er'^TOndiTioli?"     j^ctlon  as  incompetent  and  immaterial,  and 

not  the  subject  of  expert  testimony,  re- 
sponded, "As  I  remember  it,  they  were  very  similar."  The 
question  called  for  a  fact,  not  expert  evidence;  and,  if  he 
knew,  there  was  no  occasion  for  the  examination  of  weather 
reports.    There  was  no  error. 

IV.    One  Wood,  who  was  riding  with  defendant,  dis- 
claimed ability  to  estimate  how  fast  an  automobile  is  mov- 
ing; but,  in  answer  to  a  question  as  to  whether  it  was  mov- 
ing faster  immediately  preceding  the  colli- 
6.  Evidence:  sion   than   at   the   intersection   of   Walnut 

dence:  compe-     Street  and  Sixth  Avenue,  said,  "No,  sir,  it 

tcnc.v  of  ex- 
perts, had  been  coming  along  slowly."     In  over- 
ruling a  motior  to  strike  this  answer  as  in- 
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consistent  with  a  former  ruling^  the  court,  allowed  it  to 
stand,  on  the  theory  that  '^it  may  be  connected  up  on  the 
question  of  speed;"    and  the  witness  went  on: 

"When  we  were  crossing  the  intersection  of  Sixth  and 
Walnut  Streets,  the  car  was  going  between  6  and  7  miles 
per  hour,  by  observing  the  speedometer.  I  don't  know  how 
the  car  slowed  up.  I  didn't  notice  whether  he  applied  the 
brakes  or  not,  as  we  approached  the  intersection  of  Sixth 
Street.  I  looked  down  to  the  speedometer,  when  he  slowed 
up  there,  and  it  was  running  between  6  and  7  miles  an 
hour — that  was  when  he  slowed  up.  ♦  ♦  ♦  i  didn't  ob- 
serve the  driver  apply  the  brakes,  or  reduce  the  speed  of 
the  machine." 

This  sufficiently  defined  what  the  witness  meant  by 
"slowly,"  and  that  he  spoke  from  observing  the  speedome- 
ter, rather  than  from  his  own  judgment  in  the  matter.  The 
ruling  ought  not  to  be  denounced  as  erroneous. 

V.  The  court  instructed  the  jury,  in  the  eighth  para- 
graph of  its  charge,  that: 

"A  person  has  the  right  to  cross  a  public  street  or 

highway  at  a  point  other  than  the  one  pro- 

^*  SstructtonS-       ^'^^^^  for  pedestrians;    but  such  person,  in 

af  pofnViS^*     attempting  to  cross  a  public  street  or  high- 

SoMinff?.**"*^       way  at  a  point  other  than  the  one  provided 

for  pedestrians,  is  required  to  use  greater 
c^re  than  when  such  person  crosses  at  a  point  provided  for 
pedestrians.  This  constitutes,  and  is,  ordinary  care,  as 
herein  defined ;  but  you  are  instructed  that  ordinary  care  is 
a  relative  term,  and  always  has  reference  to  the  circum- 
stances of  the  case." 

This  was  followed  by  an  accurate  definition  of  ordinary 

care.    The  excerpt  from  the  instruction  is  criticised  in  two 

respects:    for  that  it  is  not  an  accurate  statement  of  the 

law ;  and  that^there  was  no  evidence  upon  which  to  base  it. 

The  rule  as  stated,  though  differently  expressed,  is  in 

Vol.   184  lA.— 85 
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harmony  with  what  was  said  in  Wine  v.  Jones,  183  Iowa 
1166.  That  greater  care  shoiild  be  observed  by  a  pedestrian 
in  crossing  a  street  at  other  than  at  the  street  intersec- 
tions is  generally  recognized,  for  the  danger  usually  is 
greater.  People  ordinarily  cross  streets  at  the  intersec- 
tions, and  drivers  of  vehicles  are  on  the  lookout  for  them 
there.  As  they  do  not  usually  cross  over  between  the  in- 
tersections, the  lookout,  quite  naturally,  is  somewhat  re- 
laxed; and  for  this  reason,  greater  danger  is  involved  in 
passing  over  at  such  localities,  and  corresponding  increase 
of  care  is  exacted.  The  instruction  did  no  more  than  tell 
the  jury  this,  and  was  not  erroneous. 

A  portion  of  the  instruction  is  criticised  for  that  plain- 
tiflf's  negligence,  in  order  to  defeat  recovery,  must  have  con- 
tributed proximately  to  the  injury,  and  if  it  did  so,  she 

could  not  recover  *nt)ecause  neither  the  court 

8.  nbgligbncb:       ^ot  the  jury  is  presumed  to  apportion  the 

^^current'and    damages  which  arise  from  concurrent  neg- 

n«gUgeiic«.    •       ligence,  if  any,  or  say  which  party  was  the 

more  to  blame."  To  defeat  recovery,  plain- 
tiflPs  negligence  must  have,  in  some  degree,  contributed  to 
the  injury,  and  this  allusion  to  concurrent  negligence  could 
not  have  been  prejudicial.  In  another  portion  of  the  in- 
struction, the  jury  was  told  that  "a  person  crossing  a  public 
street  of  the  city  is  required  to  make  reasonable  use  of  all 
his  senses,  in  order  to  observe  an  impending  danger ;  and  if 
he  fails  so  to  do,  and  is  injured  by  reason  of  such  failure, 
he  is  guilty  of  such  negligence  as  will  prevent  any  recovery 
for  the  injury  sustained.  Reasonable  use  of  the  senses 
means  such  use  as  an  ordinarily  prudent  and  careful  per- 
son would  have  used  under  the  circumstances." 

The  criticism  is  that  it  did  not  more  specifically  in- 
struct as  to  the  relative  duties  of  the  parties.  The  instnic- 
tion,  in  so  far  as  it  went,  was  correct,  and  it  was  not  open 
to  defendant  to  dictate  how  much  should  be  included  in  a 
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single  paragraph.  That  reasonable  use  of  the  senses  by 
persons  is  exacted,  whether  traveling  on  the  streets  as  pe- 
destrians or  in  vehicles,  is  elementary,  and  the  instniction  in 
that  respect  is  not  open  to  just  criticism. 

VI.  The  court  directed  the  jury,  in  the  tenth  instruc- 
tion, that,  if  defendant  was  driving  his  automobile,  at  the 
time  of  the  collision,  at  a  speed  exceeding  12  miles  an  hour, 

and  this  excessive  speed  was  the  cause  of 

9.  Trial:  In-  ^^  Collision,  he  was  negligent,  and,  after 
?orn?reQui8iteB.  directing  what  should  be  considered  in  de- 
repetmons!"^ '    termining  the  speed  rate,  added  that,  if  the 

plaintiff  were  found  guilty,  of  contributory 
negligence,  it  was  immaterial  what  the  speed  of  the  car 
was;  as,  in  that  event,  no  recovery  could  be  had. 

It  is  said  that  this  put  undue  emphasis  on  the  issue  as 
to  plaintiflPs  negligence.  The  last  clause  might  well  have 
been  omitted,  as  the  law  applicable  to  that  subject  had  been 
covered  by  previous  instructions.  The  mere  repetition  of 
a  rule  cannot  well  be  denounced  as  constituting  error.  Oth- 
erwise, the  entire  instruction  must  be  regarded  as  errone- 
ous; for  the  portion  other  than  that  criticised  is  little  else 
than  a  repetition  of  the  ninth  instruction.  There  was  no 
error  at  this  point. 

VII.  The  plaintiff  requested  the  court  to  instruct  that, 
if  the  defendant  "was  carrying  liability  insurance  against 
accident,  while  operating  his  automobile  at  the  time  of  the 

injury  complained  of,  such  fact  may  be  con- 

10.  evidencb:  sidered  by  you  in  determining  the  question 
and^mat^^*  of  defendant's  negligence,  if  for  no  other 
Buronce  m"  purpose."  This  was  rightly  refused,  for  that 
negugcnce.        *^^  '^^*   ^'   ^^^^   insurance   had   not   the 

slightest  bearing  upon  what  the  defendant 
did  or  omitted  to  do,  at  the  time  of  and  previous  to  the 
collision. 

VIII.  Counsel  excepted  to  the  instructions  as  a  whole, 
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in  that  they  did  not  submit  the  issue  as  to  whether  defend- 
ant was  negligent  in  the  operation  of  the  automobile,  even 

though  its  speed  had  not  exceeded  the  limit 
11.  nbolioence  :      detine<l  by  the  ordinance,  and  also  for  that, 

acts   COnstitUt-  .  j.jjij.i_»  i_iji_  i_ 

inx  evidence,      as  IS  contended,  the  jury  should  have  been 

told  that,  "if  plaintiff  looked,  before  step- 
ping up  the  street,  and  saw  no  automobile  approaching, 
that  then  she  would  have  the  right  to  proceed  across  the 
street,  and  would  not  be  guilty  of  negligence  if  she  failed 
to  look  afterwards,  unless,  under  the  evidence,  there  was 
some  reason  why  she  should  look,  other  than  the  fact  that 
the  automobile  was  approaching."  The  only  issue  as  to 
defendant's  negligence  submitted  was  whether  the  automo- 
bile was  being  driven,  at  the  time  of  the  collision,  faster 
than  12  miles  an  hour;  and  the  court  told  the  jury  that,  if 
it  was,  defendant  was  negligent. 

Whether  this  was  correct,  in  view  of  Section  1571-m20, 
Code  Supplement,  1913,  providing  that  cities  may  limit  the 
speed,  and  that  "the  maintenance  of  a  greater  rate  of  speed 
for  one  eighth  of  a  mile  shall  be  presumptive  evidence  of 
driving  at  a  rate  which  is*  not  careful,"  need  not  be  con- 
sidered ;  for,  in  any  event,  the  instruction  as  given  was  the 
law  of  the  case,  and  favorable  to  appellant.  The  fact  that 
cities  limit  the  speed  does  not  render  any  rate  less  than 
that  defined,  careful. 

"Every  person  operating  a  motor  vehicle  on  the  public 
highways  of  this  state  shall  drive  the  same  in  a  careful  and 
prudent  manner,  and  at  a  rate  of  speed  so  as  not  to  endan- 
ger the  property  of  another,  or  the  life  or  limb  of  any  per- 
son; provided,  that  a  rate  of  speed  in  excess  of  twenty-five 
miles  an  hour  shall  be  presumptive  evidence  of  driving  at  a 
rate  of  speed  which  is  not  careful  and  prudent  in  case  of 
injury  to  the  person  or  property  of  another."  Section  1571- 
ml 9,  Code  Supplement,  1913. 

"Upon  approaching  a  pedestrian  who  is  upon  the  trav- 
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eled  part  of  any  highway  and  not  upon  a  sidewalk,  •  ♦  ♦ 
every  person  operating  a  motor  vehicle  shall  slow  down  and 
give  a  timely  signal  with  his  bell  or  horn  or  other  device  for 
signaling."    Section  1571-ml8,  Code  Supplement,  1913. 

The  negligence  charged  and  not  submitted  was  not 
that  of  failing  to  give  Warning,  or  of  omitting  to  slow  down, 
other  than  as  this  is  involved  in  that  of  having  moved  at  an 
excessive  speed  at  the  time  of  the  collision.  Nor  was  there 
evidence  of  such  excessive  speed,  though  less  than  12  miles 
per  hour. 

Dr.  Turner  testified  that  he  saw  plaintiff  "just  after  she 
had  stepped  off  of  the  curbing  on  the  pavement,  going  south. 
When  I  first  saw  her,  she  was  about  two  steps  from  the 
pavement.  Defendant's  car  was  about  10  feet  from  her. 
Saw  the  car  strike  her, — ^it  was  the  front  end  of  the  car." 
He  testified  to  being  able  to  estimate  how  fast  a  car  moves, 
and  that  this  one  was  going  at  a  speed  of  25  miles  an  hour. 
The  witnesses  agree  that  the  street  was  clear  of  vehicles, 
except  a  street  car.  Dole  testified  that,  as  his  automobile 
passed  the  intersection  of  Sixth  Avenue  and  Walnut  Street, 
he  slowed  up,  as  a  street  car  ahead  stopped  to  let  a  few 
passengers  alight,  and  that  he  "followed  along  slowly  be- 
hind the  street  car.  I  would  not  say  how  fast,  but  I  could 
not  have  gone  very  fast,  because  the  car  does  not  pick  up 
much  speed  there."  He  was  then  asked  to  relate  what  hap- 
pened after  leaving  the  intersection,  and  answered: 

"Well,  I  drove  up  Walnut  Street  on  the  north  side  of 
the  street,  and  I  was  looking  ahead,  naturally,  on  account 
of  the  car  being  ahead.  T  was  watching  what  was  ahead  of 
me;  and  I  don't  remember  anything  particular  that  hap- 
pened, except  that  I  was  watching  that  car  and  whatever 
else  might  be  ahead  of  my  car;  and  the  only  thing  I  re- 
member outside  of  that  happened  was  when  I  heard  some- 
one shout.  I  would  not  be  able  to  say  who  it  was,  whether 
the  lady  or  Mr.  Wood  that  shouted ;    and  at  that  instant. 
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t  just  happened  to  g1«ince  at  the  side,  and  there  was  a  lady 
just  stepping  against  the  car.  Q.  What  did  you  do  then? 
A.  I  pulled  up  ahead  a  little  ways  by  the  curb,  got  out,  and 
went  back;  helped  take  the  lady  in  the  shoe  store.  Q. 
You  didn't  see  the  plaintiff  in  this  case,  or  that  lady  that 
walked  into  your  car  at  that  time,  before  she  walked  into 
the  side  of  the  car?  A.  No,  the  only  time  I  saw  her  wais 
just  as  she  was  striking  the  car.  Of  course,  I  saw  her  .s 
she  was  falling;  but  I  just  saw  her  as  she  was  striking  the 
car, — that  was  the  first  sight  I  got  of  her.  Q.  Did  you  blow 
a  horn  at  any  time?  A.  No,  there  was  not  any  occasion  to 
blow  a  horn, — wasn^t  anything  to  blow  a  horn  for.'* 
Woods,  who  was  riding  with  Dole,  said  that: 
"When  we  got  near  the  intersection  of  Walnut  and  the 
alley,  I  saw  this  lady  standing  on  the  curbing,  and  my  eyes 
followed  her,  as  we  came  along  there,  not  through  any  other 
than  out  of  curiosity;  and  just  as  we  got  very  nearly  to 
her,  she  took  a  quick  step  off  of  the  curbing,  and  her  face 
was  turned  toward  the  west ;  and  quicker  that  I  can  tell  it, 
she  struck  the  side  of  the  car;  and  I  reached  for  her  to 
grab  her,  but  it  was  an  impossibility  for  me  to  do  it;  and, 
as  soon  as  she  ran  into  the  side  of  the  car,  I  got  right  out 
of  the  automobile,  and  went  right  back  to  her." 

His  testimony  as  to  the  speed  of  the  car,  and  of  shout- 
ing to  her,  need  not  be  I'epeated.  This  is  all  the  evidence 
bearing  on  the  issue  as  to  whether  defendant  might  have 
been  negligent  in  operating  his  car  at  a  speed  less  than  12 
miles  an  hour.  We  are  of  opinion  that  the  evidence  was 
not  such  as  that  it  was  error  not  to  submit  that  issue  to  the 
jury.  Necessarily,  what  speed  will  be  adjudged  negligent, 
depends  on  the  local  surroundings,  the  use  being  made  of 
the  street,  and  the  like.  Here,  it  was  clear  of  vehicles  oth- 
er than  the  street  car,  for  the  time  being;  and,  though  one 
of  the  principal  thoroughfares  of  the  city,  it  could  not  well 
be  said  from  the  evidence  that  a  rate  at  which  this  auto- 
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mobile  was  moving^  if  less  than  12  miles  an  hour,  was  neg- 
ligent. Nop  are  we  ready  to  say  that  the  jury  should  have 
been  advised,  as  appellant  contends,  with  reference  to  the 
care  to  have  been  obsened  by  plaintiff.  Looking  up  and 
down  the  main  traveled  streets,  before  attempting  to  cross 
at  a  point  other  than  at  the  usual  place,  cannot  be  said,  as 
a  matter  of  law,  to  sufi3ce  as  the  measure  of  care  exacted. 

While  the  driver  of  vehicles  is  required  to 

12.  neoliobncb:      ^^P  ^  lookout  at  all  times  at  such  locali- 

negifsence^       ities,   pedestrians   are   not   exempted   from 

■mets.  making  reasonable  use  of  their  senses  in 

passing  over.    Each  has  an  equal  right  to 
the  use  of  the  streets. 

"One  has  no  rights  superior  to  the  other,  save  as  de- 
clared by  statute  or  ordinance,  and  each  is  obliged  to  act 
with  due  regard  to  the  movements  of  others  entitled  to  be  on 
the  street.  Neither  is  called  upon  to  anticipate  negligence 
on  the  part  of  the  other.  It  is  no  more  the  duty  of  the 
driver  of  vehicles  to  continually  look  out  for  pedestrians 
that  of  the  latter  to  look  out  for  vehicles.  No  pedestrian 
has  a  right  to  pass  over  a  public  throughfare  without  regard 
to  approaching  vehicles,  nor  has  any  vehicle  driver  a  right 
to  appropriate  the  public  street  without  regard  to  its  use 
by  pedestrians."    Rolfs  v,  MulU^is,  179  Iowa  1223. 

The  court;  then,  did  not  err  in  failing  to  instruct  as  sug- 
gested. 

The  instructions  as  a  whole  are  said  not  fairly  to  sub- 
mit the  issues,  and  especially  not  to  have  fairly  presented 
plaintiff's  theory  of  the  case.  We  do  not  see  but  that  it 
was  as  fairly  presented  as  that  of  defendant.  The  charge  is 
open  to  the  criticism  of  being  somewhat  abstract,  in  deal- 
ing with  the  legal  questions  involved.  The  court  might  well 
have  explained  the  relative  rights  of  the  parties  to  the  use 
of  the  street,  and  have  more  specifically  applied  the  law  to 
the  facts  as  proven.    But  neither  party  requested  that  this 
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be  done ;  and,  as  the  law  bearing  on  the  issnes  to  be  passed 
on  was  accurately  stated,  there  was  no  error. 
The  judgment  is — Affirmed, 

Preston,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Marks  &  Shields  et  al.,  Appellants,  v.  Chicago,  Rock  Is- 
land &  Pacific  Railway  Company  et  al.,  Appellees. 

OABRIEBS:     Non-Diversion  of  Shipment.    A  carrier  operating  un- 

1  der  a  written,  authorized,  Interstate,  live-stock-shipping  contract, 
which  provides  for  limited  common-law  liability,  is  not  guilty 
of  diverting  the  shipment,  and  thereby  subject  to  full  common- 
law  liability,  by  unloading  the  stock  for  inspection  at  the  stock- 
yards on  its  line,  nearest  the  state  boundary,  in  ohedience  to 
state  quarantine  regulations,  even  though  such  unloading  is  in 
violation  of  the  shipper's  oral  instructions,  given  prior  to  the 
signing  of  the  contract. 

EVIDENOE:     Live-Stock-Shipping  Contracts.    A  written,  live-stock- 

2  shipping  contract,  complete  and  unambiguous,  may  not  be  va- 
ried by  prior  oral  shipping  directions. 

CONTRACTS:     Statutory  Regulations  as  Part  of.     Regulations  made 

3  under  authority  of  statute  law  may,  ipso  facto,  enter  into  and 
become  a  part  of  a  contract.  So  held  as  to  a  common  carrier,  in 
unloading  stock  for  health   inspection. 

LIMITATION  OF  ACTIONS:     Second    Action    as    Continuance    of 

4  Former  Action.  A  shipper  who  is  under  contract  obligation  to 
bring  damage  actions  within  a  stated  time  after  loss,  and  wh<^ 
has  consumed  such  time,  and  more,  in  t^e  unsuccessful  pros- 
ecution of  an  action  in  the  name  of  the  wrong  party  in  inter- 
est, may  not,  within  six  months  after  such  unsuccessful  termi- 
nation, institute  and  maintain  an  action  in  the  name  of  the 
proper  party,  on  the  theory  that  the  latter  action  is  a  statutory 
continuance  of  the  first.     (Sec.  3455,  Code,  1897.) 

Appeal  from  Pottawattamie  District  Court, — O.  D. 

Wheeler,  Judge. 

December  14,  1918. 
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Action  for  damages  on  account  of  the  loss  of  a  carload 
of  horses  by  fire  while  in  transit.  A  verdict  in  favor  of  the 
defendant  was  directed  by  the  court,  and  plaintiff  appeals. 
— Affirmed. 

Mayne  cC-  G-reen,  for  appellants. 

Saunders  d  Stuart,  F.  W.  Sargent,  and  J.  H.  Johnson, 
for  appellees. 

Stevens,  J. — I.  On  or  about  September  13,  1913,  the 
Omaha  Horse  &  Mule  Company,  of  South  Omaha,  Nebras- 
ka, as  agents  of  plaintiff,  delivered  24  head  of  horses  and 

one  mule  to  the  defendant  for  shipment  to 

1.  carrihrs:  E.  W.  Shields,  as  consignee,  under  a  uni- 

of'shipment'       ^orm  live-stock-shlpping  contract,  approved 

by  the  Interstate  Commerce  Commission,  to 
Underwood,  Iowa,  a  small  station  situated  on  defendant's 
line,  a  short  distance  east  of  Council  Bluffs.  Prior  to  the  ex- 
ecution of  the  shipping  contract,  the  agent  of  plaintiff  pre- 
pared written  directions  to  the  Chicago,  Milwaukee  &  St. 
Paul  Railroad  Company  for  the  shipment  of  stock  over 
that  line  of  railway;  but  later  discovered  that  it  had  no 
train  on  Saturday  evening,  and  the  route  was  changed,  and 
the  shipment  made  over  the  road  of  defendant.  The  horses 
and  mule  were  loaded  into  a  car,  taken  to  Council  Bluffs 
on  Saturday  evening,  unloaded  at  the  stockyards  of  defend- 
ant for  inspection,  and  later  reloaded  in  the  same  car, 
which,  before  it  was  moved  from  the  loading  chute,  was  de- 
stroyed by  fire;  and  all  of  the  horses  were  killed,  or  ren- 
dered valueless. 

The  shipping  contract  contained  no  provision  for  un- 
loading the  horses  at  Council  Bluffs  for  inspection,  but  the 
quarantine  regulations  of  this  state  require  carriers  to  un- 
load horses  brought  into  this  state  from  points  west  of  the 
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Missouri  Eiver,  at  its  yards  nearest  to  the  river,  for  inspec- 
tion, unless  copy  of  a  certificate  of  health,  showing  a  record 
of  the  mallein  test,  is  attached  to  the  waybill.  It  is  con- 
ceded that  no  such  certificate  wad  attached  to  the  waybill 
in  this  case,  and  that  it  was  the  duty  of  defendant  to  un- 
load the  horses  in  Council  Bluffs  for  inspection.  The  evi- 
dence, without  dispute,  showed  that  a  representative  of 
the  South  Omaha  Horse  &  Mule  Company  made  out  a  billing 
order,  at  the  office  of  the  Union  Stockyards,  to  the  Chica- 
go, Milwaukee  &  St.  Paul  Bailroad  Company,  containing  the 
name  of  the  consignor,  consignee,  and  destination  of  the 
proposed  shipment,  together  with  a  notation  to  "feed  at 
the  U.  S.  Yards,  Council  Bluffs,  and  hold  for  inspection." 
Learning  that  the  shipment  could  not  be  made  over  the 
Milwaukee  on  Saturday  night,  the  name  of  defendant  in  the 
billing  order  was  substituted  for  that  of  the  Chicago,  Mil- 
waukee &  St.  Paul  Bailroad  Company. 

The  contents  of  the  billing  order  were  telephoned  to 
the  agent  of  defendant  in  South  Omaha,  but  the  written 
order  was  never  delivered  to  him ;  and  later,  the  shipping 
contract  in  question,  signed  by  both  the  agent  of  the  com- 
pany and  the  agent  of  plaintiff,  was  executed.  A  notation, 
"Stop  this  car  at  U.  S.  Yards  at  Council  Bluffs  for  inspec- 
tion," was  written  on  defendant's  waybill.  After  the  ar- 
rival of  the  car  at  defendant's  stockyards  in  Council  Bluffs, 
and  after  the  horses  had  been  unloaded  therefrom,  plain- 
tiff, for  the  first  time,  learned  that  the  car  had  not  been 
taken  to  the  Union  Pacific  Stockyards,  and  he  testified  that 
he  requested  the  agent  of  the  defendant  to  remove  it  from 
its  yards  to  the  Union  Pacific  Stockyards,  and  that  the 
agent  refused  to  have  this  done.  Whereupon,  the  horses 
were  fed,  cared  for,  and  reloaded  by  plaintiff  at  defendant's 
yards. 

The  Union  Pacific  Stockyards  were  in  charge  of  Dr. 
Hollingsworth,  an  assistant  state  veterinarian,  and  are  lo- 


Dec.  1918]  Marks  &  Shields  v.  C,  R.  I.  &  P.  R.  Co.  1355 

cated  southwest  of  the  Uuion  Pacific  Transfer,  in  Council 
Bluffs,  about  IV^  miles  nearer  the  Missouri  River  than  de- 
fendant's yards,  but  not  on  defendant's  line.  Plaintiff 
claims  that  he  had  previously  arranged  with  Dr.  Hollings- 
worth  to  receive,  inspect,  feed,  and  care  for  the  horses  at  the 
Union  Pacific  Stockyards;  and  this  is  given  as  the  reason 
for  desiring  the  horses  taken  to  said  yards.  The  shipping 
contract,  among  other  provisions,  contained  the  following: 

"3.  That  the  first  party  shall  be  exempt  from  liability 
for  loss  or  damage  to  the  person  or  persons  and  property 
covered  by  this  contract,  arising  from  derailment,  collision, 
fire,  escapement  from  car,  heat,  suffocation,  overloading, 
crowding,  maiming  or  other  accidents  or  causes,  unless  the 
injuries  arising  from  said  causes  are  the  direct  result  of 
negligence  on  the  part  of  the  carrier. 

''8.  That  in  case  of  loss  of  any  of  the  live  stock  cov^ 
ered  by  this  contract  from  any  cause  for  which  the  first 
party  may  be  liable,  payment  will  be  made  therefor  on  the 
basis  of  the  actual  cash  value  at  the  time  and  place  of  ship- 
ment, but  in  no  case  to  exceed  $100  for  each  horse,  pony, 
gelding,  mare  or  stallion,  mule  or  jack;  and  in  case  of  in- 
jury or  partial  loss,  the  amount  of  damage  claimed  shall  not 
exceed  the  same  proportion. 

"15.  That  no  suit  or  action  against  the  first  party  for 
the  recovery  of  any  claim  by  virtue  of  this  contract  shall 
be  sustainable  in  any  court  of  law  or  equity,  unless  such 
suit  or  action  be  commenced  within  six  months  next  after 
the  cause  of  action  shall  occur ;  and  should  any  suit  or  ac- 
tion be  commenced  against  the  first  party  after  the  ex- 
piration of  six  months,  the  lapse  of  time  shall  be  consti- 
tuted conclusive  evidence  against  the  validity  of  such  claim, 
any  statute  of  limitation  to  the  contrary  notwithstanding." 
,  All  of  the  above  provisions  of  the  contract  are  pleaded 
and  relied  upon  by  defendant  railway.  Plaintiff  contends 
that  defendant  forfeited  its  right  to  rely  thereon,  by  de- 
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viating  from  the  route  orally  directed  and  agreed  upon,  by 
taking  the  horses  to  the  Rock  Island,  i^^stead  of  to  the  Un- 
ion Pacific  Stockyards  for  inspection,  and  that,  therefore, 
the  common-law  liability  of  defendant  controls.  No  proof 
of  n^llgence  on  the  part  of  defendant  wa.s  oflFered,  nor  was 
the  origin  of  the  fire  shown. 
The  court  below  held : 

(a)  That  the  alleged  prior  verbal  shipping  directions 
were  merged  in  the  written  contract,  and  that  parol  evi- 
dence thei-eof  was  inadmissible,  and  that,  as  the  written 
contract  did  not  direct  defendant  to  unload  the  horses  at 
the  Union  Pacific  Stockyards,  it  was  not  required  to  do  so ; 
and 

(b)  That  plaintiff's  cause  of  action  was  not  brought 
within  the  time  required  by  the  terms  of  the  contract,  and 
therefore  could  not  be  maintained. 

It  is  not  claimed  by  counsel  for  appellant  that  the 
written  contract  required  defendant  to  unload  the  horses  at 
the  Union  Pacific  Stockyards  for  inspection,  but  some  claim 
is  made  that  a  legal  duty  was  imposed  upon  it  to  unload 
the  horses  at  the  stockyards  nearest  the  Missouri  River. 
The  quarantine  regulations,  however,  require  the  carrier, 
in  lieu  of  a  copy  attached  to  the  waybill  of  an  inspection 
certificate  of  health  and  record  of  the  mallein  test  on  all 
horse  shipments  originating  west  of  the  Missouri  River, 
to  detain  such  stock  for  inspection  at  whatever  suitable 
stockyards,  or  other  enclosure,  are  nearest  the  state  line 
within  the  state,  on  the  railroad  over  which  thev  are  be- 
ing  shipped.  It  will  thus  be  seen  that  the  quarantine  regu- 
lations did  not  require  the  defendant,  to  unload  the  horses 
at  the  yards  or  enclosure  nearest  the  Missouri  River  in 
Council  Bluffs,  but  only  at  the  yards  or  enclosure  nearest 
the  river  upon  its  line. 

That  plaintiff  had  a  right  to  contract  with  defendant 
to  unload  the  horses  at  the  Union  Pacific  Stockyards,  for 
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feed  and  inspection,  is  not  denied  by  counsel  for  defendant. 
Many  courts  have  held  that  a  deviation  by  the  carrier  from 
the  route  specified  in  the  contract  forfeits  the  right  of  the 
carrier  to  insist  upon  special  provisions  of  the  contract 
Limiting  recovery.  St.  Louis,  I.  M.  d  8.  R.  Co.  v.  Caldwell, 
89  Ark.  218  (116  S.  W.  210) ;  Southern  R.  Co.  v.  Frwnk  d 
Co.,  5  Ga.  App.  574  (63  S.  E.  656) ;  Cleveland,  C,  C.  d  St. 
L.  R.  Co.  V.  Schaefer,  47  Ind.  App.  371  (90  N.  E.  502) ; 
Saxon  Mills  v.  New  York,  N.  H.  d  H.  R.  Co.,  j214  Mass.  383 
(101  N.  E.  1075) ;  McKahan  v.  American  Exp.  Co.,  209 
Mass.  270  (95  N.  E.  785) ;  Drake  v.  NashviUe,  C.  d  St.  L. 
R.  Co.,  125  Tenn.  627  (148  S,  W.  214) ;  Houston  d  T.  C.  R. 
Co.  V.  Eemendo  (Tex.  Civ.  App.)  131  S.  W.  634;  St.  Louis, 
B.  d  M.  R.  Co.  V.  True  Bros.  (Tex.  Civ.  App.)  140  S.  W.  837. 
The  contract  in  the  case  at  bar  was  for  a  through  ship- 
ment over  the  lines  of  the  .initial  carrier.  Without  special 
agreement  to  the  contrary,  it  was  the  duty  of  defendant  to 

unload  the  horses  at  its  yards  in  Iowa  near- 
2.  BnsBNca:  ^^^  ^^^  Missouri  River,  for  inspection.    This, 

piDg  contracu.  the  evidence  shows,  was  done.  As  the  con- 
tract for  shipment  contained  no  provision 
for  deviation  from  its  route,  the  defendant  in  no  wise 
breached  the  same  by  unloading  the  horses  at  its  yards  in 
Council  Bluffs,  unless  it  was  bound  to  follow  the  oral  ship- 
ping directions  referred  to  above. 

Oral  negotiations  between  the  shipper  and  the  company, 
or  directions  for  shipment  over  a  particular  route,  made 
prior  to  the  written  contract,  are  deemed  merged  therein. 
The  contract  in  the  case  at  bar  is  complete  in  every  detail, 
and  wholly  without  ambiguity.  Plaintiff's  whole  reliance 
is  based  upon  the  alleged  oral  directions,  or  agreement,  made 
before  the  shipping  contract  was  entered  into.  The  con- 
tract, when  made,  was  complete,  and  the 
^'  stotatonT '  ^^^  required  the  horses  to  be  unloaded  at 
S^Urt^t  ^e  stockyards  in  the  state  of  Iowa,  on  the 

line    of    defendant    nearest    the    Missouri 
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River;  and,  under  familiar  rules,  its  terms  could  not  be 
varied  by  parol.  West  v.  Steamboat  Berlin,  3  Iowa  532; 
Hewett  V.  Chicago^  B,  d  Q,  R.  Co,,  63  Iowa  611;  Garden 
Orove  Bank  v.  Humestan  &  8.  B.  Co,,  67  Iowa  526;  Tal- 
lassee  Falls  Mfg,  Co,  v.  Western  R,  Co,,  117  Ala.  520  (23 
So.  139) ;  Steidl  v,  Mirmeapolis  d  St,  L.  R.  Co,,  94  Minn.  233 
(102  N.  W.  701) ;  Sturges  v.  Detroit,  G.  H.  d  M,  R,  Co.,  166 
Mich.  231  (131  N.  W.  706) ;  Richmond  d  D,  R.  Co,  v,  Shomo, 
90  Ga.  496-  (16  S.  E.  220) ;  Louismlle  d  N,  R.  Co.  v.  Duncan 
d  Orr,  137  Ala.  446  (34  So.  988) ;  McElveen  d  Hardage  v. 
Southern  R.  Co.,  109  Ga.  249  (77  Am.  St.  371) ;  Snow  v. 
Indiana,  B.  d  W.  R,  Co.,  109  Ind.  422  (9  N.  E.  702) ;  Wells 
Fargo  d  Go's,  Exp,  v.  Fuller,  4  Tex.  Civ.  App.  213  (23  S. 
W.  412) ;  Jones  v.  Pittsburgh  d  L.  E.  R,  Co.,  (Pa.)  11  Atl. 
608 ;  Loomis  v.  New  York  Cent,  d  H,  R,  R.  Co,,  203  N.  Y. 
359  (96  N.  E.  748).  This,  the  evidence  of  the  alleged  oral 
directions  or  agreement  to  unload  the  horses  at  the  Union 
Pacific  Stockyards  tended  to  do ;  and  it  was,  therefore,  in- 
admissible. The  provisions  of  the  contract  quoted  above 
have  been  upheld  by  the  Supreme  Court  of  the  United 
States;  and,  where  an  interstate  shipment  is  involved, 
must  be  given  effect  by  the  state  courts.  The  notation  on 
the  waybill  was  made  by  some  agent  or  servant  of  defend- 
ant, for  the  use  of  the  trainmen,  and  in  no  wise  became  a 
part  of  the  written  contract  between  the  parties. 

II.  Within  six  months  after  the  loss  occurred,  Shields, 
named  as  consignee  in  the  contract,  brought  an  action 
against  the  defendant  in  the  state  court  for  the  value  of  the 

horses  and  mule,  which  was,  upon  proper 

application,  transferred  to  the  Federal  court 

o»  ACTioifs:        at  Council  Bluffs,  where  it  was  tried  to  a 

secona   action  '    . 

ance*^of^ormer    i"^»  resulting  in  a  special  finding  that  same 
action.  ^as  not  prosecuted  in  the  name  of  the  real 

party  in  interest.     This  action  was  com- 
menced in  the  name  of  the  copartnership,  within  six  months 
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thereafter,  but  not  within  six  months  after  the  loss  oc- 
curred. The  copartnership  referred  to  was  comprised  of 
E.  W.  Shields  and  M.  L.  Marks,  who  had,  for  several  years, 
been  engaged  in  buying  and  selling  horses,  under  the  above 
firm  name  and  style,  at  South  Omaha.  Counsel  for  appellant 
argues  that,  under  the  provisions  of  Section  3455  of  the 
Code,  the  pending  action  must  be  held  to  be  a  continuation 
of  the  former  action,  brought  in  the  name  of  Shields.  This 
section  is  as  follows: 

''If,  after  the  commencement  of  an  action,  the  plain- 
tiff, for  any  cause  except  negligence  in  its  prosecution,  fails 
therein,  and  a  new  one  is  brought  within  six  months  there- 
after, the  second  shall,  for  the  purposes  herein  contemplat- 
ed, be  held  a  continuation  of  the  first." 

Notwithstanding  the  fact  that  Shields,  at  the  time  the 
former  action  was  b^un  in  his  name,  was  a  member  of  the 
plaintiff  copartnership,  yiey  were  separate  and  distinct  en- 
tities. The  cause  of  action  sued  upon  must  have  arisen  in 
favor  of  the  copartnership,  and  not  in  favor  of  Shields. 
The  six  months'  period  within  which  action  could  be 
brought,  under  the  terms  of  the  contract,  expired  more  than 
a  year  and  a  half  before  the  petition  in  the  pending  case 
was  filed.  The  prior  action  was,  under  the  verdict  of  the 
jury,  unauthorized.  This  is  the  ground  upon  which  re- 
covery was  denied.  No  action  was  brought  by  a  plaintiff 
entitled  to  maintain  same  for  more  than  two  years  after 
the  right  to  do  so  arose.  The  contract  specifically  provid- 
ed that  suit  must  be 'brought  within  six  months  after  the 
loss.  This  clearly  contemplated  an  action  in  the  name  of 
the  person  or  party  legally  entitled  to  maintain  the  sama 
Surely,  plaintiff  was  negligent  in  failing  to  prosecute  its  ac- 
tion within  the  time  agreed  upon.  In  our  opinion,  the  pres- 
ent  action,  in  which  the  parties  plaintiff  are  not  the  same, 
can  in  no  wise  be  treated  as  a  continuation  of  the  former, 
and  that  the  court  rightly  held  that  no  action  was  brought 
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within  the  time  required  by  the  contract,  and  that  this  is, 
therefore,  barred  by  its  terms.  For  the  reasons  indicated, 
the  judgment  of  the  court  below  must  be,  and  is, — Affirmed. 

Preston,  C.  J.,  Weaver  and  Gatnor,  JJ.,  concur. 


Kate  O'Donnbll,  Appellant,  v.  Board  op  Supervisors 

et  aL,  Appellees. 

DRAINS:  Excessive  Assessment.  Evidence  reviewed,  and  held 
that  an  assessment  for  a  drain  was  excessive,  when  compared 
with  other  tracts. 

Appeal  from  Kossuth  District  Court. — B.  F.  Coyi^b,  Judge. 

December  14,  1918. 

Appeal  from  a  drainage  assessment.  The  facts  are 
stated  in  the  opinion. — Modified  and  hffirmed. 

Helsell  d  HelseU,  for  appellant. 

Harrington  d  Dickinson,  for  appellees. 

Stevens,  J. — ^Plaintiflf,  who  is  the  owner  of  tbe  S%  of 
Section  36,  Township  98,  Range  30,  appealed  to  the  district 
court  from  the  assessment  levied  against  her  land  on  ac- 
count of  a  tile  drainage  improvement  established  by  the 
board  of  supervisors  of  Kossuth  County,  and  known  as  Dis^ 
trict  No.  108.  The  assessment  of  the  board  was  approved 
by  the  district  court. 

The  south  side  of  the  SV2  of  plaintiff's  SE14  was  trav- 
ersed, most  of  the  way  east  and  west,  by  a  12-inch  tile, 
which  discharged  the  water  near  the  southeast  cor- 
ner thereof.  The  present  improvement  provides  for  a  14- 
inch  tile,  to  run  parallel  with  plaintiff's  tile,  to  be  so  con- 
nected tlierewith  that  both  lines  will  be  used  as  a  part  of 
the  public  drainage  system.    Another  line  of  tiling  traversed 
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the  N^  of  the  BEi/4,  and  extended  across  the  comer  of  the 
NE^  of  the  SW%  of  plaintiflTs  tract.  As  a  part  of  the 
drainage  system  in  question,  about  900  feet  of  14-inch  and 
1,100  feet  of  8-inch  tile  is  located  in  the  public  highway,  im- 
mediately adjacent  to  the  east  side  of  plaintiff's  tract,  and 
another  line  traverses  the  S^  of  the  SW^,  in  an  easterly 
and  southeasterly  direction. 

The  drainage  district  includes  about  85  forty-acre 
tracts,  but  not  all  were  assessed  as  full  forties;  and  the 
cost  thereof  is  estimated  at  something  over  |tM,000.  Ap- 
pellant contends  that  her  lands  were  all  efficiently  drained 
before  the  establishment  of  the  district,  and  that  the  assasM- 
ment  levied  is  excessive,  unreasonable,  and  inequitable.  We 
have  expeWenced  considerable  difficulty  in  coming  to  a  con- 
clusion as  to  the  proper  classification  and  assessment  of 
plaintiff's  land,  on  account  of  the  absence  of  the  engineer's 
map  and  other  exhibits  helpful  in  the  determination  there- 
of. The  record  discloses  the  asse^ment  only  against  a  few 
forties,  immediately  surrounding  the  land  of  appellant; 
and  we  are  unable  to  make  comparison  of  the  assessment 
complained  of  with  that  levied  against  most  of  the  terri- 
tory within  the  district.  The  method  followed  in  classify- 
ing the  lands,  as  shown  by  the  testimony  of  the  engineer  in 
charge,  was  as  follows : 

"The  40's  were  treated  exactly  alike.  Mr.  Laage  and 
Mr.  Mann  were  appraisers.  We  went  on  every  tract  of 
land  in  the  district  in  the  same  way.  We  considered  slough 
land  100  per  cent,  wet  land  60  per  cent,  and  high  land  3 
per  cent;  and  then  we  added  an  additional  factor.  For 
instance,  when  any  particular  40  is  traversed  by  tile  line, 
that  particular  40  was  charged  for  an  8-inch  tile,  or  a  6- 
inch  tile,  as  we  deemed  necessary,  to  drain  the  land,  the 
same  as  if  each  40  had  its  own  outlet.  That  would  be  re- 
gardless of  the  size  of  the  tile  that  actually  traversed  that 
40  acres.    We  also  classified  each  40  in  regard  to  whether 

Vol.  184  Ta.— ^6 


1362  O'DoNNELL  V.  Board  of  Supervisors  [184  Iowa 

or  not  the  outlet  was  accessible  or  not:  that  is,  whether 
the  outlet  crossed  the  40,.  or  came  to  the  edge  of  the  40,  or 
didn^t  touch  the  40  at  all.  If  the  outlet  for  the  countv  tile 
ran  across  the  40  in  such  a  manner  as  to  make  the  outlet 
accessible  for  other  tile,  we  classed  that  as  100  per  cent  for 
outlet,  and  figured  the  acres  all  as  100  per  cent,  for  ac- 
cessibility of  other  tile.  The  40  of  O'DonnelPs,  being  re- 
mote, is  classed  lower  than  the  one  that  is  traversed.  We 
didn^t  charge  the  south  80  of  the  southeast  quarts  of 
O'Donnell's  for  direct  benefits.  We  considered  that  the 
tile  that  Mr.  O'Donnell  already  had  in  there  would  furnish 
sufl9cient  drainage  for  those  two  40*6.  This  was  the  most 
satisfactory  and  equitable  plan  that  I  have  been  able  to 
discover." 

The  several  members  of  the  commission  appointed  to 
classify  the  land  for  assessment  testified  as  witnesses  up- 
on the  trial,  and  we  gather  therefrom  that  the' judgment  of 
the  engineer  practically  prevailed,  in  the  classification  ar- 
rived at.  Counsel  for  appellees  emphasize  their  claim  that 
the  tile  on  appellant's  land  was  inefficient,  because  without 
an  adequate  outlet.  The  engineer,  however,  testified  that 
the  outlet  furnished  by  the  improvement,  because  of  insuffi- 
cient capacity,  will  be  only  about  75  per  cent  efficient.  It 
fairly  appears,  however,  from  the  evidence,  that  the  outlet 
of  appellant^s  tile  will  be  much  improved  by  the  proposed 
new  system. 

The  By2  of  appellant's  SE14  should,  according  to  the 
classification,  be  assessed  at  f  1,202.12,  but  a  reduction  of 
1700.00  was  allowed  by  the  commission  for  the  tiling  al- 
ready thereon  used  by  the  district,  and  a  further  sum  of 
f  175.32,  by  the  board  of  supervisors.  The  amount  levied 
against  the  NVg  of  the  SWi^  and  the  NW14  of  the  SE^A 
of  appellant's  tract  should  be  treated  as  nominal  only ;  and 
the  assessment  against  each  of  the  forties  in  the  SV^  of  the 
SE^  is  much  less  than  the  amount  assessed  against  the 
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forty  immediately  west  thereof  on  the  opposite  side  of  the 
highway,  but  not  so  favorably  situated  as  plaintiff's.  The 
NE14  of  the  SEl^  was  assessed  at  |1,194.25.  That  tract 
was  classified  as  follows:  Slough,  .9  acres;  wet,  23.1  acres; 
dry,  15  acres.  The  evidence  was  somewjiat  conflicting  as  to 
the  cultivatability  of  this  tract,  but  it  does  satisfactorily 
appear  therefrom  that  only  a  small  part  was  very  wet.  In 
comparison  with  other  lands  in  the  vicinity,  it  appears  to 
us  that  the  assessment  against  this  tract  is  inequitable,  and 
should  be  reduced.  That  appellant's  land  will  derive  con- 
siderable benefit  from  the  improvement,  is  apparent;  and, 
in  proportion  to  other  lands  ^within  the  district,  it  does  not, 
except  the  above  tract,  appear  to  have  been  unfairly  taxed. 
It  is  contended  by  counsel  for  appellees  that  other 
tracts  receiving  no  greater  benefit  were  taxed  for  a  much 
larger  amount;  but  we  are  unable,  with  the  record  before 
us,  to  make  satisfactory  comparison  therewith.  It  is  our 
conclusion,  therefore,  that  the  assessment  levied  against 
the  NE14  of  the  SEI/4  of  appellant's  tract  should  be  re- 
duced f  400,  and  that  the  assessment  against  the  remaining 
tracts  should  not  be  changed.  The  judgment  of  the  district 
court  should  be  modified  in  accordance  with  this  finding, 
and  this  cause  is  remanded  to  the  distfict  court  for  decree 
in  harmony  herewith. — Modified  and  affirmed. 

Preston,  C.  J.,  Weaver  and  Gatnor,  JJ.,  concur. 


William  Rbbd,  Appellant,  v.  Jacob  M.  Dickinson  et  al., 

Appellees. 

OARBIEB8:     Employee  Engaged  In  Interstate  Oommerce.    An  em- 

1*  ployee  who  is  engaged,  on  the  track  of  an  Interstate  carrier,  in 

unloading  steel  rails  from  flat  cars,  preparatory  to  the  placing 

of  said  rails  In  said  track  in  lieu  of  worn-out  rails,  is  engaged 

in  interstate  commerce. 
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MASTBB  AND  SERVANT:  Federal  Emiployen'  LiabUlty  Act— Neg- 
2  ligence.  PlaintifTs  negligence,  in  an  ac^tion  for  injury  under 
the  Federal  Employers'  Liability  Act,  is  no  ground  for  a  directed 
verdict  against  plaintiff,  unless  the  record  is  such  that  the  court 
may  say,  as  a  matter  of  law,  that  plaintifTs  negligence  was  the 
exclusive  cause  of  the  injury.  EMdence  held  insufficient  to 
justify  such  holding. 

Appeal     from     Pottawattamie     Duftrict     Court. — O.     D. 

Wheeler,  Judge. 

December  14,  1918. 

Action  brought  under  the  Federal  Employers'  Liability 
Act,  to  recover  damages  for  personal  injury.  Opiniofi  states 
the  facts.  Judgment  was  rendered  for  the  defendant  in  the 
court  below,  on  a  directed  verdict.  IMaintiff  appeals. — Re- 
versed. 

Thomas  0.  Harrison  and  H.  L.  Robertson,  for  appellant 

F.  M.  Sargent,  J,  G.  Gamble,  and  ^Saunders  d  Stuart,  for 
appellees. 

Qaynor,  J. — I.  This  action  is  under  the  Federal  Em- 
ployers' Liability  Act,  and  is  brought  to  recover  damages 
claimed  to  hav^  been  sustained  through  the  negligence  of 
the  defendant,  while  engaged  in  interstate  commerce.  The 
action  is  against  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company  and  its  receivers. 

The  company  answers,  and  denies  generally  and  specifi- 
cally every  statement,  allegation,  matter,  and  thing  alleged 
which,  if  true,  might  involve  the  defendant  in  liability,  and 
alleges  especially  that  it  Tvas  not  engaged  in  the  operation 
of,  nor  did  it  have  possession  of,  the  railway  property  men- 
tioned in  the  petition,  at  the  time  referred  to;  that  the 
railway  was  solely  and  exclusively  in  the  possession  of  and 
operated  by  the  receivers  mentioned,  under  appointment  by 
the  Federal  court. 
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The  receivers,  answering,  deny  both  generally  and 
specifically  every  allegation  of  plaintiff's  petition,  and  fur- 
ther answer  by  saying  that  the  plaintiff  assumed  the  risk 
incident  to  the  work  in  which  he  was  engaged  at  the  time, 
and  on  account  whereof  he  claims  to  have  received  the  in- 
juries, and  further  say  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  directly  contributing  to  and  causing 
the  injuries  of  which  he  complains. 

That  the  plaintiff  received  injury  while  in  the  employ 
of  the  defendants  is  not  a  controverted  question  here,  nor 
is  the  extent  of  his  injuries,  for  the  reason  that,  at  the  con- 
clusion of  plaintiff's  testimony,  the  court  directed  a  verdict 
in  favor  of  both  defendants,  and  upon  such  verdict,  entered 
judgment,  dismissing  plaintiff's  petition. 

The  case,  therefore,  as  presented  here,  involves  but  two 
questions : 

(l)Wa8  the  plaintiff,  at  the  time  he  received  his  in- 
juries, engaged  in  interstate  commerce,  so  as  to  be  within 
the  rule  of  the  Federal  Employers'  Liability  Act? 

(2)  Was  the  injury  exclusively  due  to  the  act  of  the 
'  plaintiff  himself, — that  is,  due  to  his  own  exclusive  negli- 
gence; or  was  it  due  to  some  negligent  act  of  the  de- 
fendants, or  either  of  them,  which  contributed  to  the 
injury,  for  which  they,  or  some  of  them,  ought  to  be 
called  upon  to  respond  in  damages  under  the  Federal  Em- 
ployers' Liability  Act? 

On  the  first  question,  it  appears  that  the  plaintiff  was 
working  on  the  main  line  of  the  Chicago,  Rook  Island  & 
Pacific  Railway  Company,  just  east  of  Council  Bluffs;  that 

this   line   runs  from   Chicago,   Illinois,   to 

Omaha,  Nebraska;   and  that  passenger  and 

^'^puJyee  en-        freight  trains  pass  over  the  track  between 

teSate^com-       these  points.    Just  prior  to  the  time  of  the 

injury,  steel  rails  were  being  hauled  over 
the  main  line,  on  flat  cars,  for  distribution 
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along  the  linej  to  be  placed,  when  distributed,  in  the  track, 
in  substitution  for  old  rails  that  were  being  removed.  At 
the  time  plaintiff  was  injured,  he  was  helping  remove  these 
steel  rails  from  the  flat  car.  The  rails  so  unloaded  were 
being  used  in  the  repair  of  the  track,  upon  the  main  line  of 
the  company's  road. 

Under  all  the  decisions,  both  plaintiff  and  defendants 
were  engaged  in  interstate  commerce.  The  Federal  Em- 
ployers' Liability  Act,  as  bearing  upon  this  case,  provides 
(Federal  Employers'  Liability  Act  of  April  22,  1908,  Chap- 
ter 149,  Section  1,  35  U.  S.  Statutes  at  Large  65,  U.  S. 
Comp.  Statutes,  1916,  Section  8657) : 

"That  every  common  carrier  by  railroad  while  engag- 
ing in  commerce  between  any  of  the  several  states  or  terri- 
tories •  •  «  shall  be  liable  in  damages  to  any  person 
suffering  injury  while  he  is  employed  by  such  carrier  in 
such  commerce  *  •  ♦  for  such  injury  or  death  result- 
Jlig  in  whole  or  in  part  from  the  negligence  of  any  of  its 
officers,  agents  or  employees." 

This  first  point  was  directly  decided  by  this  court  in 
plaintiff's  favor  in  Eley  v.  Chicago  G.  W.  R,  Co.,  decided 
May  21,  1919;  Ross  v.  Sheldon,  176  Iowa  618;  and  Brier  a 
Chicago,  R.  I.  d  P.  R.  Co,,  183  Iowa  1212. 

In  Deal  v.  Coal  &  Coke  R.  Co.,  215  Fed.  285,  the  plain- 
tiff Xvas  engaged  in  repairing  telegraph  lines  owned  by  the 
railway  company,  and  used  in  directing  the  movement  of  its 
trains.  It  was  held  that  the  injured  party  was  engaged  in 
interstate  commerce,  and  his  rights  were  governed  by  the 
Federal  Employers'  Liability  Act. 

It  has  been  said  that  the  true  test  as  to  whether  the 
employment  is  within  the  Federal  Employers'  Liability  Act 
is.  Was  the  employee,  at  the  time  of  the  injury,  engaged  in 
interstate  transportation,  or  in  work  so  closely  related  to 
it  as  to  be  practically  a  part  of  it?  Shanks  v.  Delaware, 
L.  d  W.  22.  Co.,  239  U.  S.  556  (60  L.  Ed.  436). 


I  J 
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The  record  shows  that  defendants  were  carrying  these 
steel  rails  on  flat  cars,  for  distribution  along  the  right  of 
way,  and,  when  distributed,  used  in  repairing  its  tracks. 
The  plaintiff,  under  defendants'  foreman,  was  engaged  in 
removing  the  rails  from  the  cars.  The  work,  therefore,  was 
so  closely  related  to  interstate  transportation  as  to  be  prac- 
tically a  part  of  it.  See  Pedersfen  v.  DelaKare,  L.  d  W,  R. 
Co.,  229  U.  S.  146  (57  L.  Ed.  1125).  In  this  case,  the  in- 
jured party  was  an  iron  worker,  employed  by  the  defend- 
ant in  the  alteration  and  repair  of  bridges,  under  the  di- 
rection of  a  foreman.  A  bridge  was  being  repaired.  The 
plaintiff  was  carrying  some  bolts  or  rivets  from  a  tool  car, 
to  be  used  that  night,  or  very  early  the  next  morning,  in 
repairing  the  bridge.  He  was  on  his  way  to  the  bridge, 
carrying  with  him  these  bolts,  etc.,  to  be  used  in  making  the 
repairs.  He  was  run  down  and  injured,  while  so  doing.  It 
was  hdd  that  his  employment  was  within  the  purview  of 
the  Federal  Employers'  Liability  Act,  and  he  was  permit- 
ted to  recover. 

So  we  say  that  the  plaintiff  showed  a  right  of  action 
under  the  Federal  Employers'  Liability  Act,  and  the  court 
erred  in  dismissing  his  petition  on  that  ground. 

II.  It  is  next  contended  that  the  injury  which  he  sus- 
tained was  exclusively  due  to  his  own  n^ligence, — to  his 
own  want  of  care, — and  not  due  to,  or  contributed  to,  by 

any  negligence  of  the  defendant;   and  that. 

2.  mastsh  and       therefore,  even  conceding  that  his  action  is 

ere^^^Liawuf'^^'  properly  brought  under  the  Federal   Em- 

^f«;«  °®*"*         ployers'  Liability  Act,  he  has  not  shown  a 

right  to  recover. 

Upon  this  question,  the  record  is  not  as  clear  as  it 

might  be;    but  we  gather  from  the  record  this  state  of 

facts:    He  was  injured  on  the  27th  day  of  August,  1915. 

On  this  day,  he  was  employed  as  a  common  laborer,  to  wc^ 

•  with  a  construction  gang  in  the  repair  and  maintenance  of 
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the  defendants'  tracks  and  roadbed.  While  so  employed,  it 
was  his  duty,  under  the  direction  of  a  foreman,  to  remove 
from  the  flat  cars,  with  the  assistance  of  other  employees, 
certain  steel  rails,  which  were  then  to  be  used  in  replacing 
the  old  and  defective  rails.  These  steel  rails  were  heavy. 
They  were  piled  upon  flat  cars.  It  was  the  duty  of  the  de- 
fendant, with  the  assistance  of  another,  to  loosen  them,  so 
that  they  could  be  more  easily  removed  from  the  car.  To 
remove  a  rail  required  at  least  two  of  defendants'  em- 
ployees. Plaintiff  was  selected  as  one.  He  and  his  co-em- 
ployees were  furnished  with  pinch  bars,  and  instructed  to 
place  the  bars  under  the  ends  of  the  rails,  or  in  bolt  holes 
in  the  rails,  and  to  turn  them,  or  loosen  them  from  the 
pile,  so  that  they  could  be  removed  from  the  car.  Plaintiff, 
in  the  discharge  of  this  duty,  placed  his  pinch  bar  in  a  bolt 
hole  in  one  of  the  rails,  for  the  purpose  of  loosening  it  from 
the  pile,  and  at  the  time  of  the  accident,  had  accomplished 
this  purpose.  Another  of  defendants'  employees  was  at  the 
other  end  of  the  same  rail,  and  was  charged  with  and  en- 
gaged in  like  work.  At  the  time  of  the  injury,  plaintiff  had 
succeeded  in  moving  his  end  of  the  rail  from  its  fastening. 
The  employee  at  the  other  end  of  the  rail  had  not  succeed- 
ed in  loosening  his  end.  After  plaintiff  had  loosened  his 
end,  he  was  standing  with  his  bar  in  a  bolt  hole  in  the 
rail,  and  was  pressing  somewhat  upon  his  bar.  The  fore- 
man had  instructed  both  plaintiff  and  his  assistant  that, 
whenever  they  got  the  rail  ready  to  loosen  up,  or,  as  they 
say,  "ready  to  go,"  to  warn  each  other  of  the  fact,  by  say- 
ing,  "Look  out."  While  plaintiff  was  so  standing,  with  his 
bar  in  the  bolt  hole,  pressing  upon  the  bar, — the  extent  of 
which  pressure  does  not  appear, — his  assistant,  without 
warning,  and  without  giving  the  signal  that  he  was  in- 
structed to  give,  suddenly  jerked  his  rail  loose,  causing 
plaintiff's  bar  to  strike  him  in  the  head,  knocking  him  from 
the  car,  and  injuring  him. 
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The  plaintiff  testifies: 

"I  had  my  lining  bar  in  the  bolt  hole,  trying  to  help  the 
man  at  the  other  end  to  get  his  end  loose.  I  had  my  end 
free.  It  was  loose.  I  supposed  he  wonld  let  me  know  when 
he  got  his  bar  down  in  where  he  could  get  hold,  and  I  was 
there,  waiting  for  him  to  get  in,  and  was  still  holding,  to 
help  get  his  bar  fastened.  When  he  got  his  bar  in,  he 
said  nothing.  He  gave  his  bar  a  big,  heavy  wrench,  and 
knocked  me  headfirst  off  the  car.  I  was  doing  my  work,  at 
the  time  I  was  hurt,  in  the  usual  and  ordinary  way  of  do- 
ing that  work.'^ 

It  is  apparent  that  plaintiff  was  injured  while  in  the 
line  of  his  employment,  and  while  engaged  in  the  veiy  act 
which  he  was  directed  by  defendants'  foreman  to  do.  Tak- 
ing this  record  as  it  is  before  us,  the  jury  might  well  find 
that  the  plaintiff  had  done  the  work  assigned  him  in  the 
usual  and  ordinary  way.  He  had  succeeded  in  loosening 
his  end  of  the  rail,  and,  while  standing  with  his  bar  in  the 
bolt  hole,  awaiting  the  action  of  his  co-employee  at  the 
other  end  of  the  rail,  the  rail  was  suddenly  turned,  v  ith 
plaintiff's  bar  in  the  bolt  hole,  and  the  position  of  the  bar 
changed,  by  the  act  of  turning.  This  threw  it  out  of  posi- 
tion, and  injury  resulted  to  the  plaintiff.  Plaintiff  was 
waiting  for  the  employee  at  the  other  end  to  signal  him 
that  he  had  secured  a  bar  hold  on  the  rail,  sufficiently 
strong  to  enable  him  to  turn  the  rail  free  from  its  position 
and  loosen  it  from  the  pile.  The  record  shows  that  his  co- 
employee,  without  giving  the  warning  which  the  plaintiff 
had  reason  to  expect,  and  which  the  employee  was  directed 
to  give,  and  upon  which  plaintiff  relied,  suddenly  jerked 
the  rail  loose,  causing  plaintiff's  bar  to  strike  him  upon  the 
head. 

The  jury  could  well  have  found  that  the  cause  of  the 
injury  was  the  sudden  and  unexpected  movement  of  plain- 
tiff's assistant,  in  suddenly  jerkingv  the  rail  loose  without 
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warning  plaintiff  that  he  was  about  to  do  ao,  and  without 
warning  plaintiff  that  the  rail  was  in  a  position  to  be 
jerked  at  that  end.  It  was  said  in  Caverhill  v,  Boston  d  M. 
R.  Co.,  77  N.  H.  330  (91  Atl.  917),  that,  whatever  risks  the 
deceased  assumed  as  to  the  defendants'  method  of  doing 
business,  he  did  not  assume  the  risk  of  injury  from  the 
negligence  of  another  servant.  For  an  injury  so  caused,  the 
statute  expressly  makes  the  employer  liable. 

It  was  said  by  this  court,  in  Byram  v.  Illinois  Cent,  R. 
Co.,  172  Iowa  631 : 

''It  is  clear  that  the  plaintiff  did  not  assume  the  risk 
arising  out  of  the  negligence  of  another  employee ;  for  this 
he  could  not  anticipate  or  guard  against" 

The  defendants  pleaded  contributory  negligence.  Thip 
cannot  avail  them  at  this  time,  for  it  is  not  a  defense  un- 
der the  Federal  Employers'  Liability  Act.  In  any  event,  it 
can  only  serve  to  diminish  the  damages,  if  any,  allowed  to 
the  plaintiff. 

On  both  grounds,  we  think  the  court  erred  in  directing 
a  verdict  for  the  defendants,  and  for  that  reason  the  case 
is — Reversed. 

Preston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


DoLPH  Rbmt,  Appellant,  v.  City  of  Shenandoah,  Appellee. 

MUNICIPAL  CORPOBATIONS:  Injury  Resulting  ftom  Celebration. 
A  city  Is  not  liable  to  a  person  injured  by  being  hit  by  a  fire- 
cracker, while  on  a  public  street  during  a  patriotic  celebration 
which,  while  not  expressly  authorized  by  the  city  authoritiea, 
was  carried  on  with  their  full  knowledge  and  acquiescence. 


Appeal  from  Page  District  Court. — Shelby  Cullison, 

Judge. 

December  14,  1918. 
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Action  by  Dolph  Bemy,  a  minor  child,  in  the  name  of 
his  next  friend,  against  the  city  of  Shenandoah,  for  dam- 
ages caused  by  a  firecracker,  striking  him  in  the  eye  dur- 
ing* a  public  celebration  in  that  city.  The  court,  at  the 
close  of  the  evidence  for  plaintiff,  directed  the  jury  to  re- 
turn a  verdict  for  defendant. — Affirmed. 

Ferguson,  Barnes  d  Ferguson,  for  appellant. 

Wilson  d  Keenan,  for  appellee. 

Stevens,  J. — On  the  evening  of  July  4,  1916,  Dolph 
Remy,  with  his  parents  and  grandparents,  was  sitting  on 
the  sidewalk,  watching  a  street  parade.  The  celebration 
was  under  the  management  of  a  citizens'  committee,  and 
consisted  of  the  customary  festivities  and  patriotic  demon- 
strations, including  the  promiscuous  shooting  of  firecrack- 
ers upon  all  of  the  public  streets  of  the  defendant  city. 
Some  unknown  near-by  person  threw  a  lighted  firecracker 
into  the  street,  which,  failing  to  explode,  struck  Dolph  in 
the  eye,  practically  destroying  the  sight  thereof.  It  is  not 
claimed  that  express  i)ermi8sion  was  granted  the  public  by 
the  city  council  to  shoot  firecrackers  upon  the  public 
streets,  but  that  it  was  generally  and  universally  done  on 
the  day  in  question,  with  the  full  knowledge  and  acquies- 
cence of  such  officers.  No  eflfort  was  made  by  the  city  of- 
ficials to  suppress  or  prevent  it. 

Counsel  upon  both  sides  have  favored  us  with  elaborate 
briefs,  in  which  great  numbers  of  decisions  from  other  ju- 
risdictions are  cited ;  but  we  have  no  occasion  to  review 
them,  as  the  facts  in  this  case  bring  it  squarely  within  our 
holding  in  Ball  r.  Town  of  Woodbine,  61  Towa  83.  Some 
contention  is  made  by  counsel  for  appellant  based  upon 
Wheeler  v.  City  of  Fort  Dodge,  131  Towa  566,  but  a  care- 
ful reading  of  the  opinion  in  that  case  satisfies  us  that  there 
is  no  want  of  harmony  in  the  two  cases,  and  that  both  are 
in  accord  with  the  great  weight  of  authority.    The  writer  of 
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tlie  opinion  in  Wheeler  v.  City  of  Fort  Dodge,  supra,  clear- 
ly distinguishes  the  two  cases,  as  follows: 

"The  conclusion  as  here  reached  is  in  no  manner  in- 
consistent with  the  decision  in  Ball  v.  Woodbine,  61  lowli 
83,  where  we  held  the  city  not  liable  for  the  act  of  its  of- 
fleers  in  discharging  fireworks,  or  failing  to  prevent  such 
discharge,  by  which  the  plaintiff  was  injured.  The  essence 
of  the  complaint  in  that  case  was  either  the  personal  mis- 
conduct of  certain  persons  who  happened  to  be  oflScers,  or 
the  failure  of  such  officers  to  properly  police  the  city;  and 
for  such  failure  the  cases  are  quite  uniform  in  holding  the 
city  not  subject  to  a  claim  for  damages." 

Indeed,  the  distinction  indicated  was  observed  by  the 
court  in  the  Ball  case. 

The  motion  to  direct  a  verdict  in  favor  of  defendant 
was  properly  sustained,  and  the  judgment  of  the  court  be- 
low is — Affirmed. 

Preston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


Elma  Rbnch,  Appellee,  v.  Bernadinb  Etta  Bench  et  al.. 
Appellees;   Harry  Delbert  Bench,  Appellant. 

WILLS:  Refusal  of  Wife  to  Accept,  Vests  Bemaliider.  An  election 
by  a  wife  to  take  her  diistributive  share,  instead  of  a  life  es- 
tate which  the  husband  proffers  to  her  in  his  will,  as  effectually 
terminates  such  life  estate  as  her  death,  at  that  time,  would 
terminate  it,  and  necessarily  works  the  immediate  vesting  of  a 
remainder  which  was  dolely  dependent  on  the  existence  of  such 
life  estate.  The  vesting  of  the  remainder  in  the  first  remain- 
derman necessarily  forecloses  the  interest  of  a  suhseguent  re- 
mainderman, whose  interest  was  dependent  on  the  inability  of 
the  first  remainderman  to  take. 

Appeal  from  CalJwun  District  Court. — M.  E.  Hutchison, 

Judge. 
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December  14,  1918. 

Suit  Id  partition  of  land  formerly  owned  by  Charles  D. 
Rench,  who  died  testate.  The  controversy  is  between  dev- 
isees of  the  will,  and  involves  a  construction  thereof.  The 
trial  court  entered  decree  awarding  to  the  .widow  one  third 
thereof,  and  to  the  only  child  of  the  testator,  the  remaining 
two  thirds.  Harry  Delbert  Eench,  the  contingent  devisee, 
appeals. — A  ffirmed, 

Oray  d  Gray  and  R.  C.  Grray,  for  appellant. 

S,  A.  Fricky  E.  C.  Stevenson,  and  /.  E.  Dougherty,  for 
appellees. 

Evans,  J. — The  will  in  question  contained  the  follow- 
ing provisions: 

"1.  I  direct  that  all  my  debts  and  the  expenses  of  my 
last  sickness  and  funeral,  if  any,  be  paid. 

"2.  I  give  to  my  beloved  wife,  EUna  Rench,  in  lieu 
of  dower  and  distributive  share  under  the  statute,  the  use 
and  income  from  all  the  rest,  residue  and  remainder  of  my 
property,  of  all  kinds,  so  long  as  she  may  remain  a  widow. 
I  also  give  her,  during  such  time,  full  right  and  powfer  to 
sell  and  convey  any  or  all  of  such  property  if  and  when 
necessary  for  the  support  and  proper  provision  for  herself 
and  our  child  or  children. 

"3.  //  my  said  wife  shall  remarry,  then  the  share  of 
the  capital  stock  of  the  Farmers  Savings  Bank  of  Lavinia, 
Towa,  and  the  two  shares  of  the  capital  stock  of  the  Lavinia 

■ 

Elevator  Company  of  Lavinia,  Iowa,  which  I  own,  shall  go 
to  Harry  Delbert  Rench,  the  son  of  my  brother  Henry  T. 
Rench,  and  the  income  from  one  half  of  the  remainder  of 
my  property  then  undisposed  of  shall. go  to  my  said  wife 
during  her  natural  life,  in  lieu  bf  dower  and  distributive 
fishare,  and  the  income  from  the  other  half  shall  go  to  our 
daughter,  Bernadine  Etta  Rench,  if  living,  until  she  shall 
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reach  her  majority,  and  then  the  one  half  of  said  property 
shall  vest  in  her  absolutely  and  the  other  half  shall  go  to  her 
upon  her  mother's  death.  Should  our  said  daughter  be 
dead,  without  issue,  then  the  share  that  would  go  to  her 
shall  go  to  my  said.nephew.  This  provision  for  my  said  wife 
is  not  intended  to  prevent  her  from  remarrying,  but  is 
made  with  the  thought  that  so  long  as  she  shall  remain 
a  widow  my  property  should  support  her,  and,  if  she  should 
remarry,  our  daughter  might  not  find  it  pleasant  to  re- 
main at  home  with  her  mother  and  her  new  husband. 

"4.  Should  my  said  wife  not  remarry,  upon  her  deaths 
the  shares  of  stock  described  in  the  next  paragraph  above, 
3rd,  shall  go  to  my  said  nephew  as  provided  in  said  para- 
graph, and  the  remainder  of  my  property  then  remaining 
undisposed  of  shall  go  to  my  said  daughter  or  her  issue,  if 
any.  If  she  should  be  dead  without  issue,  the  whole  shall 
go  to  my  said  nephew. 

"5.  To  recapitulate  in  a  measure,  it  is  my  will  that 
whatever  property  may  remain  undisposed  of  at  the  death 
of  my  wife,  except  said  shares  of  capital  stock,  whether  re- 
married or  not,  shall  be  the  property  of  our  said  daughter, 
if  living,  or  of  her  issue,  if  any,  if  she  be  dead ;  and,  if  she 
be  dead  without  issue,  then  it  shall  all  be  the  property  of  mv 
said  nephew." 

From  the  foregoing,  it  will  be  observed  that,  if  the 
widow  hud  accepted  under  the  tvill,  and  had  remained  a 
widow,  she  would  have  taken  a  life  estate  in  the  land ;  and 
the  only  child  of  the  testator,  if  living,  would  take  the  re- 
mainder, with  a  possible  contingent  remainder  to  Harry 
Delbert  Rench.  If  the  widow  had  accepted  under  the  will, 
and  remarried,  then  she  would  have  taken  a  life  interest 
in  one  half  of  the  real' estate,  with  a  remainder  over  to  the 
child,  if  living,  and  the  child  would  have  taken  the  other 
half  of  the  land,  subject  to  certain  contingencies.  On  the 
question  of  remarriage  of  the  widow,  the  will  took  account 
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of  both  contingencies  of:  (1)  remarrying,  and  (2)  not  re- 
marrying. The  testator  failed,  however,  to  take  account, 
in  his  will,  of  the  contingency  of  non-acceptance  by  the 
widow  of  the  provisions  of  the  will.  What  happened  was 
that,  in  December,  1916,  the  widow  filed  her  election  to 
take  her  distributive  share,  and  thereby  to  reject  the  pro- 
visions of  the  will.  In  March  following,  this  suit  was  in- 
stituted. After  the  beginning  of  this  suit,  and  while  it  was 
pending  in  the  district  court,  in  May,  1917,  the  widow  re- 
married. Because  Paragraph  3  of  the  will  deals  with  the 
contingency  of  remarriage,  and  disposes  of  the  property 
otherwise  than  as  provided  in  Paragraphs  2  and  4,  and 
because  the  widow  has  remarried,  some  confusion  has  crept 
'  into  the  argument,  by  the  assumption  that  the  two  thirds 
of  the  real  estate  not  included  in  the  widow's  distributive 
share  must  be  disposed  of  in  accordance  with  the  direction 
of  Paragraph  3.  If  the  widow  had  accepted  under  the  will 
and  remarried,  this  assumption  would  be  correct.  But  in- 
asmuch as  the  widow  rejected  the  will,  and  did  so  while 
she  remained  unmarried,  the  status  of  the  parties  became 
fixed  by  such  rejection,  and  at  the  time  thereof.  Thence- 
forth, the  question  of  remarrying  or  not  remarrying  be- 
came entirely  immaterial,  so  far  as  its  effect  upon  the  pro- 
visions of  the  will  is  concerned.  In  the  construction  of  the 
will,  therefore.  Paragraph  3  thereof  may  be  disr^arded. 
We  must  look  to  Paragraphs  2,  4,  and  5  alone,  for  an  as- 
certainment of  the  rights  of  the  remainderman. 

I.  Our  foregoing  statement  assumes  that  the  widow 
did  elect  to  take  her  distributive  share.  This  is  controvert- 
ed by  the  appellant,  who  contends  that,  previous  to  such  at- 
tempted election  on  her  part,  she  had  already  elected,  by 
unmistakable  conduct,  to  take  under  the  will,  in  lieu  of 
dower.  This  issue  of  fact  was  determined  by  the  district 
court  in  favor  of  the  widow.  The  evidence  upon  which  such 
finding  was  made  was  of  such  a  nature  as  to  give  to  the 


^   I 
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trial  court  peculiar  advantages  in  judging  the  same.  An 
examination  of  the  record  satisfies  us  that  the  finding  of 
the  court  has  such  substantial  support  as  to  forbid  our  in- 
terference therewith. 

II.  /The  widow  having  rejected  the  will,  its  provi- 
sions in  ner  behalf  must  be  wholly  disregarded.  The  carv- 
ing out  of  the  estate  of  the  widow's  distributive  share  leaves 
only  two  thirds  of  the  estate  as  subject  to  the  provisions  of 
the  will.  Such  two  thirds  must  be  disposed  of  in  accor- 
dance with  the  provisions  of  the  will,  and  such  provisions 
must  be  construed  in  the  light  of  the  widow's  rejection 
thereof.  Under  the  will,  the  testator's  daughter  is  the 
primary  remainderman.  Contingencies  were  specified  in 
the  will  whereby  Harry  Delbert  Bench,  appellant,  migk 
have  become  the  remainderman.  Under  the  evidence,  ve 
have  no  need  to  determine  whether  the  daughter  of  the  tes- 
tator took  a  contingent  remainder  or  a  vested  one.  For  the 
same  reason,  we  need  not  determine  the  nature  of  the  in- 
terest, if  any,  taken  by  the  appellant  as  a  devisee.  The  de- 
cisive question  presented  is:  What  was  the  effect  upon  the 
primary  remainderman  of  the  rejection  by  the  widow  of  the 
life  estate  provided  for  under  the  will?  Clearly,  such  re- 
jection terminated  the  life  estate.  The  termination  of  the 
life  estate  removed  the  only  obstacle  to  the  present  enjov- 
ment  and  possession  of  the  estate  by  the  remainderman. 
The  rejection  by  the  widow  had  precisely  the  same  effect  up- 
on the  life  estate  as  her  death  would  have  had,  if  it  had 
occurred  at  that  time.  Clearly,  her  death  would  have  com- 
pletely vested  the  title  and  present  enjoyment  in  the  primair 
remainderman,  she  being  still  living.  The  authorities  are 
practically  uniform  that,  in  the  event  of  a  rejection  by  the 
widow  of  the  provisions  of  the  will,  such  will  must  be  con- 
strued as  to  tlie  remainder  of  the  estate  in  the  same  man- 
ner as  though  the  death  of  the  life  tenant  had  then  occurred, 
unless  the  will,  by  its  terms,  discloses  a  contrary  intention. 
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In  other  wordSj  for  the  purpose  of  the  construction  of  the 
will  as  applied  to  the  devisees,  the  rejection  of  the  life  es- 
tate by  the  widow  was  the  equivalent  of  her  death,  and  ac- 
celerated the  right  of  the  remainderman  to  enter  into  the 
complete  possession  of  the  unappropriated  part  of  the  de- 
vised estat^  In  2  Bedfield  on  Wills  (3d  Ed.)  •258,  the 
rule  is  stated  as  follows : 

^^Where  the  estate  in  remainder  is  dependent  upon  the 
life  estate  of  the  testator's  widow,  who  waived  the  provisions 
of  the  win  and  took  her  share  under  the  statute,  it  was  held 
that  estates  in  remainder  vested  immediately  upon  the  de- 
termination of  the  estate  or  interest  of  the  widow," 

We  have  heretofore  recognized  this  rule  in  In  re  Estate 
of  Rawlings,  81  Iowa  701,  and  Everett  v.  Croskrey,  92  Iowa 
333.  See,  also,  Estate  of  Vance,  141  Pa.  201  (12  L.  R.  A. 
227),  and  Holdren  v,  Holdren,  78  Ohio  St.  276  (18  L.  R.  A. 
[N.  S.]  272).  There  is  nothing  in  the  terms  of  the  will  be- 
fore us  to  prevent  the  operation  of  such  rule  of  construc- 
tion. The  will  is  wholly  silent  as  to  the  disposition  to  be 
made  in  the  event  of  rejection  by  the  widow. 

(We  must,  therefore,  apply  the  terms  of  the  will  to  the 
devisees  in  precisely  the  same  manner  as  though  the  life 
tenancy  had  terminated  by  the  death  of  the  life  tenant.  If 
the  child  of  the  testator  took  only  a  contingent  remainder, 
pending  the  life  tenancy,  such  remainder  became  wholly 
vested  with  the  termination  of  the  life  tenancyij  This  was 
the  holding  of  the  trial  court,  and  its  or4er  is,  therefore, — 
Affirmed,  * 

Preston,  C.  J.,  Ladd  and  Satjnoer,  JJ.,  concur. 
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John  Richards,  Appellant,  v.  Central  Iowa  Fuel  Com- 
pany, Appellee. 

MA8TEB  AND  8EBVANT:  Workmen's  Compensation  Act — Compen- 
1  sation — Computation — Known  and  Xfnknown  Annoal  Earnings. 
Formulae  under  Sections  2477-m9,  Pars,  a  and  i,  and  2477-ml5, 
Pars,  a,  c,  and  f,  Ck>de  Supit:,  1913,  for  determining  the  compen- 
sation of  a  servant  who  has  received  a  disability  "total  in  char- 
acter and  permanent  in  quality,"  are: 

1.  When  the  employment  or  business  Is  carried  on  during  all 
the  working  days  of  the  year,  and  the  actual  annual  earnings 
of  the  servant  are  unknoton  (because,  for  instance,  the  servant 
has  worked  for  the  same  employer  and  in  the  same  employment 
for  less  than  a  year  preceding  the  injury),  the  formula  is: 

Average  daily  earnings  x  300  -^  52X50%  =  cOmpeneation  per 
week. 

2.  When  the  employment  or  business  is  carried  on  during 
all  the  working  days  of  the  year,  and  the  actual  annual  earnings 
of  the  servant  are  known  (because,  for  instance,  the  servant  has 
worked  for  the  same  employer  and  in  the  same  employment  f6r 
a  full  year  preceding  the  injury),  the  formula  is: 

Actual  known  annual  earnings  -i-  52  x  50%  =  compensation  per 
week. 

3.  When  the  employment  or  business  is  one  which,  as  a  matter 
of  fact,  or  custom,  is  only  carried  on  for  a  part  of  the  working 
days  of  a  year,  and  the  actual  annual  earnings  are  unknoum  (be- 
cause, for  instance,  the  servant  has  worked  for  the  same  em- 
ployer and  in  the  same  employment  for  less  than  a  year  pre- 
ceding the  injury),  the  formula  is: 

Average  daily  earnings  x  the  number  of  days  dtiring  which  the 
'employment  or  business  is  carried  on  during  the  year  (in  no 
case  less  than  2(J0)  -s-  52  x  50%  =  compensation  per  week. 

4.  When  the  employment  or  business  is  one  which,  as  a  matter 
of  fact,  or  custom,  is  only  carried  on  for  part  of  the  working  days 
of  a  year,  and  the  actual  annual  earnings  are  knoion  (because, 
for  instance,  the  servant  has  worked  for  the  same  employer  and 
in  the  same  employment  for  a  full  year  preceding  the  injury), 
the  formula  is:  • 

Actual  known  annual  earnings  -^  the  number  of  days  actually 
worked  by  the  servant  during  the  year  x  the  number  of  days 
during  which  the  employment  or  business  was  carried  on  dur- 
ing the  year  -h  52  x  50%  =  compensation  per  week. 
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MASTEB  AND  8EBVAKT:  Workmen's  Oompensatloii  Act — Oom- 
2  pensation— Deduction  of  Non-Wage  Items.  Sums  given  by  the 
master  to  the  servant  and  denominated  "wages,"  but  which.  In 
fact,  are  repaid  to  the  master  for  materials  advanced  to  the 
servant  by  the  master,  in  order  to  enable  the  servant  to  accom- 
plish the  object  of  his  employment,  are  not  **eamin09,'*  and 
should  be  deducted  from  the  servant's  annual  receipts,'  pre- 
liminary to  computing  compensation  for  injuries.  So  held  in 
the  case  of  a  miner,  as  to  charges  for  blacksmlthing  and  pow- 
der.    (Sec.  2477-ml5,  Par.  g,  Code  Supp.,  1913.) 

Weaver,  J.,  dissents  generally. 

Appeal  from  Lucas  District  Court. — O.  W.  Vermilion, 

Judge. 

April  2,  1918. 

KfiHBARiNG  Denied  December  14,  1918. 

There  is  involved  a  constraction  of  so  much  of  the  so- 
called  Compensation  Act  as  deals  with  the  basis  for  com- 
puting compensation.  — Affirmed, 

John  T.  Clarkson,  for  appellant 

Stipp,  Perry,  Bannister  d  Starzinger,  for  appellee. 

Salinger,  J. — I.    The  range  of  the  arguments  presents 
much  wJiich,  upon  analysis,  is  found  to  be  not  disputed,  or 
which,  if  disputed,  should  not  be.    One  subdivision  of  a  di- 
vision of  one  section  of  the  Code  provides 
*  smvakt:  that  this  appellant  is  entitled  to  be  paid  one 

Workmen's 

Compensation      half  "of  the  average  weekly  wages  received 

A<?t:  compen-  ^  .^  o 

wtton^^com-  at  the  time  of  the  injury."  If  that  one  sub- 
nnSown^an-  division  of  the  statute  stands  alone,  the 
nuai  earn-  ^i^rj]  court  was  right  in  ascertaining  the 

amount  of  said  average  wages  by  dividing 
what  appellant  had  earned  during  the  year  preceding  his 
injury  by  52.  The  case  of  In  Re  King,  1  Ohio  Ind.  Com. 
Bui.  37  (No.  7,  1913)  so  holds,  and  we  will  assume  as  much 
for  Anslow  v.  Cannock  Chase  Colliery  Co,,   (1909)   A.  C. 
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435  (78  L.  J.  K.  B.  (N.  S.)  679,  100  L.  T.  786),  and  for 
White  V.  Wiseman,  (1912)  3  K.  B.  352.  But  there  is  no 
dispute  as  to  what  shall  be  done  if  said  statute  provision 
stands  alone.  The  disagreement  is  as  to  whether  it  does 
stand  alone.  Appellee  insists  that  it  does;  appellant,  that 
other  statutes  prescribe  how  the  average  weekly  wages 
specified  in  the  one  statute  shall  be  ascertained.  It  must 
be  conceded  that,  if  other  statutes  do  so  prescribe,  they 
control,  no  matter  what  should  be  done  if  ascertaining  of 
said  average  weekly  wages  were  not  controlled  by  statute. 
The  first  question  to  be  determined,  then,  is  what  the  whole 
of  the  statute  law  is. 

It  is  Paragraph  i  of  Section  2477-m9,  Code  Supplement, 
1913,  which  provides  said  average  weekly  wages  compensa- 
tion.   Paragraph  a  of  the  same  section  declares  that : 

"The  compensation  provided  for  in  this  act  shall  ht 
paid  in  accordance  with  the  schedule  unless  otherwise  pro- 
vided.'* 

It  is  contended  that  this,  in  terms,  suggests  there 
may  be  statute  provisions  other  than  Paragraph  i  to  be 
considet^d.  It  is  responded  that  "unless  otherwise  pro- 
vided'^ refers  only  to  payment  in  accordance  "with  the 
schedule;"  that,  therefore,  no  proviso  is  relevant  unless 
found  in  Section  2477-m9,  which  is  the  only  one  that  con- 
tains a  schedule;  that  Section  2477-m9  has  no  proviso; 
and  that  Paragraph  i  may  not  be  modified  by  any  statute 
provision  some  six  sections  later  in  number  than  2477-m9. 

To  begin  with.  Paragraph  a  does  not  say,  "unless  oth- 
erwise provided  in  the  section  containing  the  schedule,"  but 
that  the  compensation  provided  for  in  this  act  shall  be  paid 
in  accordance  with  the  schedule  "unless  otherwise  provid- 
ed :"  that  is,  payment  shall  be  made  in  accordance  with  the 
schedule,  unless  any  law  otherwise  provides.  Clearly,  then, 
the  investigation  is  not  ended  because  the  section  which 
contains  the  schedule  makes  no  provision  for  payment  ex- 
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cept  in  accordance  with  the  schedule.  And  all  statutes  in 
pari  materia  must  be  examined,  to  ascertain  whether  any 
compensation  provided  for  in  the  act  is  to  be  paid  other- 
wise than  in  accordance  with  the  schedule.  This  conclu- 
sion is  reinforced  by  the  fact  that  Paragraph  i,  part  of  the 
schedule,  is  silent  on  how  average  weekly  wages  shall  be 
ascertained,  and  leaves  room  for  direction  on  how  ascer- 
tainment shall  be  made;  wherefore,  if  any  other  statute  un- 
dertakes to  say  how  such  average  weekly  wages  shall  be  as- 
certained, such  statute  must  be  considered.  So  the  inquiry' 
becomes,  whether  there  is  any  other  statute  which  deals 
with  ascertaining  "the  average  weekly  wages  received." 
Paragraph  a  of  Section  2477-ml5,  which,  in  terms,  deals 
with  the  "schedule  of  computation,"  provides  that  the  basis 
for  computing  compensation  shall  be  computing  "on  the 
basis  of  the  annual  earnings  which  the  injured  person  re- 
ceived •  *  •  in  the  employment  of  the  same  employer 
during  the  year  next  preceding  the  injury."  Paragraph  c 
of  the  same  section  is  that : 

"The  annual  earnings,  if  not  otherwise  determinable, 
shall  be  regarded  as  300  times  the  average  daily  earnings 
in  such  computation." 

Leave  out  of  present  consideration  the  words,  "if  not 
otherwise  determinable,"  and  the  statute  as  a  whole  pre- 
scribes clearly  that  the  compensation  shall  be  half  of  the 
average  weekly  wages  received ;  that,  to  ascertain  what  these 
average  weekly  earnings  are,  there  shall  first  be  found  the 
annual  earnings  during  the  year  next  preceding  the  injury ; 
and  that  these  annual  earnings  shall  be  arbitrarily  treated 
to  be  300  times  the  average  daily  earnings.  In  other  words, 
"average  weekly  earnings"  are,  as  matter  of  statute,  the 
fifty-second  part  of  300  times  the  average  daily  earnings  for 
the  year  preceding.  Appellant  concedes  this  is  so  if  2477- 
ml5  is  applicable,  and  did  not  contain  the  phrase,  *^f  not 
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otherwise  determinable."    And  the  question  is,  What  shall 
be  done  with  that  phrase? 

la 

The  appellee  insists  the  phrase  means  that  the  actual 
annual  earnings  furnish  the  sum  that  is  to  be  divided  by  52, 
unless  it  cannot  be  ascertained  what  the  annual  earnings  in 
fact  were.  The  position  of  the  appellant  is  that  the  phrase 
means  that  the  annual  eaniings  shall  be  regarded  as  300 
times  the  average  daily  earnings,  unless  the  statute  "deter- 
mines" otherwise.  The  construction  by  the  appellant  does 
not  fail  because  the  statute  nowhere  otherwise  determines 
compensation  than  by  regarding  annual  earnings  as  300 
times  the  average  daily  earnings.  The  act  has  a  number  of 
sections,  and,  as  will  be  seen  later,  the  appellee  invokes  one 
of  them,  which  does  provide  a  basis  of  computation  other 
than  300  times  the  average  daily  earnings.  On  the  other 
hand,  if  the  construction  of  the  appellee  is  to  prevail,  we 
must  hold,  in  effect,  that  the  provision  that  annual  earn- 
ings shall  be  regarded  as  300  times  the  average  daily  earn- 
ings* has  nothing  to  operate  upon.  For  if  annual  earnings 
shall  be  regarded  as  300  times  the  average  daily  earnings 
only  where  the  annual  earnings  for  the  year  preceding  can- 
not be  ascertained,  then  the  legislature  has  provided  a  stand- 
ard for  a  contingency  which  it  must  have  known  could 
never  occur.  One  can  scarcely  conceive  a  case  where  the 
annual  earnings  from  the  same  employer  for  the  year  pre- 
ceding the  injury  may  not  be  exactly  ascertained.  Thus, 
appellee  asks  us  to  hold,  in  effect,  that  the  legislature  pre- 
scribed a  method  of  computation  which  was  to  be  used  only 
where  that  is  not  ascertainable  which  it  knew  could  alwaTs 
be  ascertained.  True,  appellee  points  out  that,  out  of  abun- 
dance of  caution,  pleaders  sometimes  make  a  general  denial, 
and  then  add  specific  denials.  No  doubt  they  do;  but  that 
does  not  change  the  rule  for  dealing  with  statutes,  which  is 
that  the  courts  shall  not  strain  the  enactment  into  an  utter 
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absurdity,  and  that,  instead,  they  shall  aim  to  give  every 
word  enacted,  force  and  effect,  if  that  may,  in  reason,  be 
done.  We  may  observe  these  rules  of  interpretation  here, 
without  a  strain  upon  reason.  That  ^ay  be  done  by  hold- 
ing, as  we  do,  that  the  legislature  knew  annual  earnings 
from  the  same  employer  for  the  year  next  preceding  the  in- 
jury were  always  determinable;  that  it  directed  some  com- 
putations to  be  made  on  a  basis  other  than  treating  annual 
earnings  as  300  times  the  average  daily  earnings ;  and  that, 
knowing  that  annual  earnings  were  always  ascertainable, 
and  that  different  standards  of  computation  were  provided 
for,  the  intention  was  that  300  times  the  average  daily  earn- 
ings should  be  treated  as  the  annual  earnings  unless  the 
statute  provided  a  different  basis  for  determining  annual  or 
other  earnings.  True,  this  will  work  that,  in  some  in- 
stances, the  annual  earnings  made  the  basis  will  be  greater 
than  the  actual  annual  earnings.  But  it  is  not  contended, 
and  may  not  well  be,  that  the  legislature  could  not  validly 
adopt  the  standard  of  computation  contended  for  here  by 
either  of  the  parties.  We  shall  devote  no  further  atten- 
tion to  the  question  of  reasonableness,  beyond  saying  that, 
were  unreasonableness  material,  it  is  far  from  clear  there 
is  any  unreasonableness.  The  legislatui-e  aUow^s  but  half  of 
the  statute  annual  earnings  where  more  than  J5.00  a  week 
was  earned,  and,  even  in  permanent  disability,  limits  this 
half  compensation  to  400  weeks  after  injury.  The  legisla- 
ture may  have  made  it  possible  that  a  larger  sum  is  treated 
as  annual  earnings  than  has,  in  fact,  been  earned,  because 
it  may  well  have  thought  this  was  justified,  on  account  of 
the  cutting  of  the  wages  in  two,  and  the  limitation  of  the 
period  for  which  allowance  can  be  made. 

II.  Having  settled  that  Section  2477-ml5  must  be 
taken  into  consideration  in  construing  Subdivision  i  of  Sec- 
tion 2477-m9,  the  question  remains  whether  other  statutes 
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must  be  considered  in  applying  2477-ml5.  Paragraph  f  of 
2477-ml5  provides: 

"As  to  employes  in  employments  in  which  it  is  the  cus- 
tom to  operate  for  a  part  of  the  whole  number  of  work- 
ing days  in  each  year,  such  number  shall  be  used  instead  of 
three  hundred  as  a  basis  for  computing  the  annual  earn- 
ings." 

If,  then,  such  a  custom  obtains  as  to  the  employment 
of  the  appellant,  ascertainment  must  be  made  under  Sec- 
tion 2477-ml5  (f).  The  parties  stipulated  that  the  records 
in  the  oiffice  of  the  state  mine  inspector  show  the  average 
number  of  days  mines  were  operated  in  the  territory  in- 
volved is  220  days.  It  is  recited  in  the  findings  of  the  ar- 
bitration board  and  of  the  industrial  commissioner  that 
there  was  also  an  oral,  agreement  on  the  hearing  that  what 
these  records  in  the  office  of  the  state  mine  inspector  show 
was  the  fact.  Whatever,  then,  may  be  the* rule  where  there 
is  no  such  proof  or  oral  agreement,  in  the  case  before  us 
the  computation  must  be  worked  out  by  creating  a  dividend 
out  of  multiplying  the  average  daily  earnings  by  220,  in- 
stead of  by  300.  We  do  not  think  that  this  conclusion  is 
avoided  by  the  argument  of  appellant  that  the  statute  last 
referred  to  deals  only  with  seasonable  employment,  such  as 
canning;  and  that,  although  coal  is  hoisted  out  of  a  mine 
for  only  220  days  in  a  year,  it  is  operated  for  more  days 
than  that,  because  there  is  always  someone  at  work  in  a 
mine.  The  business  of  the  mine  is  to  send  coal  to  the  sur- 
face for  transportation  and  sale.  If,  according  to  custom, 
such  operation  is  conducted  for  less  than  300  days  in  the 
year,  operation  is  still  limited  by  custom  to  the  lesser  num- 
ber of  days,  even  though,  on  all  the  days  of  the  year,  there 
is,  say,  a  caretaker  in  the  mine.  We  conclude  that,  up  to 
this  point,  the  computation  in  this  case  is  to  be  made  by 
multiplying  the  average  daily  earnings  for  the  year  pre- 
ceding the  injury  by  220,  and  then  dividing  by  104. 
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III.  It  appears  that  the  employer  furnished  the  ap- 
pellant powder  and  blacksmithing  for  the  special  purposes 
of  the  employment,  under  an  agreement  that  these  advances 

should  be  repaid  out  of  the  wages.    The  ap- 

2.  MA8TBR  AND       pellee  contends  that  in  no  event  should  the 

SmpSfsatton      multiplier  be  more  than  220,  and  that,  be- 

M«on?'^dnc-    ^<>re  multiplying,  there  should  be  deducted 

wage**itemg,"        tii^  amount  of  such  advances.     Primarily, 

such  an  agreement  for  advancement  and  re- 
imbursement is  perfectly  lawful.  But  whether  it  is  so  in 
arriving  at  a  basis  of  computation  under  the  Compensation 
Act  depends,  or  may  depend,  upon  the  provisions  of  that 
act.  Now,  Section  8  of  the  act  prohibits  any  contract,  rule, 
regulation,  or  device  whatsoever  that  shall  operate  to  re- 
lieve the  employer,  in  whole  or  in  part,  from  any  liability 
created  by  the  act  It  is  manifest  that  such  an  arrange- 
ment as  to  such  advances  might  well  be  made  to  effect  what 
is  thus  forbidden;  and,  if  this  provision  stood  alone,  we 
should  be  constrained  to  hold  that  these  advancements  may 
not  be  deducted,  for  the  purposes  of  this  computation.  It 
may  be  conceded  that  the  act  would  be  more  effective  if  this 
particular  provision  did  stand  alone;  but  it  does  not.  Sec- 
tion 2477-ml5  (g)  provides  that,  for  the  purposes  of  this 
very  computation,  "earnings  shall  not  include  any  sum 
which  the  employer  has  been  accustomed  to  pay  the  employe 
to  cover  any  special  expense  entailed  on  him  by  the  nature 
of  the  employment."  It  is  in  evidence  that,  in  the  agree- 
ment with  the  miners,  these  advances  were  taken  into  con- 
sideration in  fixing  wages.  In  other  words,  the  employer 
has  customarily  made  a  payment  to  the  employe  to  cover  the 
special  expense  of  powder  and  blacksmithing,  which  is  en- 
tailed upon  the  miner  by  the  nature  of  his  employment. 
Whatever,  then,  we  may  think  of  the  wisdom  of  this  statute, 
we  must  enforce  it.    We  therefore  hold  that  the  advance- 
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ments  made  for  said  purposes  cannot  be  considered  as  earn- 
ings. 

Our  conclusion  is  that,  in  such  case  as  the  one  before 
us,  the  half  of  the  average  weekly  wages  should  be  deter- 
mined as  follows :  Deduct  from  the  gross  earnings  for  the 
year  preceding  the  injury,  the  amount  expended  for  powder 
and  blacksmithing ;  divide  this  sum  by  a  number  equal  to 
the  number  of  days  worked  by  the  miner  in  that  year;  mul- 
tiply the  result  by  220,  and  divide  by  104. 

The  allowance  made  by  the  trial  court  is  somewhat 
larger  than  the  sum  that  will  be  so  found.  But  appellant 
may  not  complain  that  the  allowance  is  too  large,  and  ap- 
pellee has  not  complained.  Therefore,  the  judgment  below 
is — Affirmed. 

Preston,  C.  J.,  Lajdd,  Evans^  Gaynor,  and  Stevens,  JJ., 
concur. 

Weaver,  J.,  dissents. 
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ACTIOKS  TO  ADVXRSX    POSSBSSIOM 

ACTIONS.      See  Jury,  1;  Master  and  Servant^  17;  Par- 
ties ;  Partition,  4. 

Oomsnancement — ^Petition  Wlthont  Service.    The  filing  of  a  peti- 

1  tion  aBd  the  service  of  the  original  notice  upon  an  unauthor- 
ized person  do  not  constitute  the  "commencement"  of  an 
action,  within  the  terms  of  the  statute,  and  of  a  contract  of 
insurance,  which  prohibits  action  until  the  lapse  of  a  stated 
time..  Hueston  y.  Preferred  Ace.  Ins.  Co.,  184-— 408. 

Misjoinder — ^Waiver.    Answering    causes    of   action   which    are 

2  improperly  Joined  works  a  waiver  of  the  misjoinder.  (Sec. 
8548,  Code,  1897.)  Overstreet  v.  New  Nonpareil  Co.,  184 — 
485. 

ADVEBSE  POSSESSION. 

Undelivered  Deed  as  Oolor  of  Title.    A  duly  executed  and  ao- 
1    knowledged,  but  undelivered,  deed  furnishes  no  color  of  title 
to  the  grantee.    Casady  v.  Casady,  184 — 1241. 

Feeiesslon  under  Qnitclalm  twm  Iiife  Tenant.  Naked  possesHon, 
8  for  any  length  of  time,  under  a  chain  of  quitclaim  deeds 
originating  with  one  who  owned  a  life  estate  only,  will 
not  ripen  into  absolute  title  by  adverse  possession, — ^not 
even  when  attended  by  the  payment  of  taxes,  and  the  mak* 
ing  of  improvements  which  are  perfectly  consistent  with  the 
claim  of  a  life  estate.  So  held  where  such  chain  of  pos- 
session totaled  some  40  years.    Harris  v.  Brown,  184 — 1288. 

Petndsslve  Possession  Presumed  to  Continue.    A  possession  which 
8    was,  in  its  inception,  permissive  only,  will  be  presumed  to 
BO  continue.    Casady  v.  Casady,  184 — 1241. 
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Possession  by  Mistake.    Possession  of  land  by  mistake,  because 

4  in  excess  of  tbe  calls  of  the  deed  under  which  the  possessor 
intends  to  confine  himself,  will  not  ripen  into  adverse  title 
against  the  true  owner.  So  held  where  the  mistake  arose 
from  choosing  the  wrong  starting  point  in  measuring  the 
land.    Evert  v.  Turner,  184 — 1253. 

Eyldence— Weight  and  Sufficiency.    A  plea  of  adverse  possession 

5  is  established  by  evidence  that  the  claimant  received  a  parol 
gift  of  the  land,  immediately  entered  into  possession,  so  re- 
mained for  over  30  years,  paid  the  balance  due  on  the  land 
and  all  costs  of  litigation  pertaining  thereto,  and  at  all 
times  exercised  full  acts  of  ownership.  Veeder  v.  Veeder, 
184—72. 

* 

APPEAL  AND  ERBOK.  See  Obiminal  Law  ;  Habbab 
Corpus  ;  Insurance,  15,  21 ;  Judgment,  5 ;  Justices  op  the 
Peace,  3;  Negligence,  13,  15;  New  Trial;  Partition; 
Party  Walls;  Trial. 

Jurisdiction. 

Effect  of  Transfer— Jurisdiction   of   Appellate   Court.    Whether 

1  the  Supreme  Court  has  Jurisdiction,  on  appeal,  to  transform 
a  judgment  for  the  recovery  of  specific  property  into  an 
award  of  money,  when  the  record  is  bare  of  any  evidence 
as  to  the  value  of  the  specific  property,  quaere;  but  held,  an 
application  so  asking  was  properly  refused,  in  view  of  plain- 
tiff's failure  to  move  for  such  relief  in  the  trial  court.  Bry- 
an  ft  Co.  V.  Scurlock,  184 — 378. 

Decisions  Reviewable. 

Finality  of  Determination.    The  existence  of  final  Judgment  or 

2  decree  is  JurisdictionaL  He  who  asserts,  on  appeal,  that 
his  suit  was  dismissed  without  prejudice,  admits  that  he  has 
no  right  to  review  on  the  merits.  MoUring  v.  MoUring,  184 — 
4f64. 
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Presentation  and  Reservation  of  Grounds. 

Failure  to.  Except.    One  may  not,  on  appeul,  baee  error  on  that 

3  to  which  he  made  no  objections  in  the  trial  court  Bixby 
V.  City  of  Sioux  City.  184—89. 

Foreign  Judgment  as  Bar— Federal  QuestionB.    A  plea  that  a  Judg- 

4  ment  of  a  court  of  another  state  is  a  bar  to  an  action  in  this 
state  on  the  same  subject-matter  does  not  necessarily  raise 
the  point  that  such  foreign  judgment  is  entitled  to  the  "full 
faith  and  credit"  clause  of  the  Federal  Constitution.  Case 
V.  Illinois  Cent.  R.  Co.,  184—98. 

Colorable  Flalntl£f  Failing  to  Saise  Point.    A  litigant  will  not 

5  be  heard  to  assert  on  appeal,  and  for  the  first  time,  that  a 
deed  may  not  be  reformed  as  against  himself,  because  a 
third  party  was  not  a  party  to  the  suit,  when  his  interest  as 
a  plaintifC  is  probably  colorable  only,  and  when  he  has  in 
no  manner  denied  a  fact  allegation  that  he  stands  exactly 
in  the  shoes  of  such  absent  third  party.  Harris  v.  Schrimp- 
er.  184—1295. 

Failure  to  Senre  Intervener.    Failure  to  serve  notice  of  appeal 

6  on  intervener,  who  prevailed  in  the  trial  court,  is  fatal  to 
the  appeal.    Farr  v.  Howerton,  184 — 1049. 

Preserving  Point  Once  Waived.    One  who  desires  final  appellate 

7  review  on  a  point  raised  by  him  in  an  overruled  motion  for 
a  directed  verdict  made  before  the  close  of  all  the  evidence, 
and  not  renewed,  must  do  two  things,  to  wit: 

1.  Specifically  re-present  the  point  in  some  proper  proceed- 
ings before  the  trial  court;  and,  if  again  unsuccessful, 

2.  Carry  said  point  into  his  argument  on  appeal  under  both 
an  assignment  of  error  and  a  brief  point.  Loving  v.  Atlan- 
tic So.  R.  Co.,  184-— 436. 

Abstracts  of  Record. 

Presumption  Attending  Abstract.    The  recital  'of  an  undenied  ab- 

8  stract  that  specified  exceptions  to  instructions  were  made  in 
due  time,  and  duly  entered  of  record,  muflt  prevail  over  the 
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mere  assertion  of  a  motion  to  strike,  to  the  effect  that  such 
exceptions  were  not  duly  preserved,  because  found  only  in 
a  shorthand  record,  which,  concededly,  was  not  preserved 
as  a  proper  bill  of  exceptions.  Shilling  y.  Sioux  City  G.  ft 
B.  Co.,  184—1163. 

Necessity  to  Bet  Forth  Evidence.  He  who  predicates  eiror  on 
9  the  claim  that  the  instructions  authorized  recovery  on 
grounds  not  pleaded,  must  present  such  a  record  that  it 
may  be  affirmatively  seen  therefrom  that  he  did  not  volute 
tarily  litigate  any  such  unpleaded  grounds.  Shilling  v. 
Sioux  City  G.  ft  E.  Co.,  184—1153. 

Amended  Abstracts  Taken  as  True.  A  specific  amendment  by  ap- 
.  10  pellee  of  appellant's  abstract  of  the  evidence  will  be  taken 
as  true,  in  the  absence  of  a  certification  of  the  record  evi- 
dence by  appellant,  and  especially  so  when  it  appears  that 
appellant  refused  to  file  the  extension  of  the  shorthand 
notes  with  the  clerk,  because  appellee  would  not  pay  part 
of  the  cost  thereof.  Farmers'  Sav.  Bank  v.  Banks,  184 — 
1089. 

a 

Oorrection  of  Abstract  and  Besort  to  Transcript.    Transcripts 

11  will  be  resorted  to  only  in  case  of  proper  denial  of  abstract 
It  follows  that  pretended  correctloiis  of  the  record  will  be 
wholly  disregarded,  when  inserted  in  reply  arguments. 
CIosz  v.  Closz,  184 — 739. 

Assertions  of  Facts  Not  Contained  in  Abstract.    Assertions  of 

12  fact  not  embraced  in  the  abstract  are  futile.  Nelson  v. 
Hedin,  184—657. 

Contradictions — ^Presumption.    It  is  suggested,  in  case  appellant's 

13  own  abstract  reveals  a  flat  contradiction  as  to  whether  ex- 
ceptions wer-e  taken  to  the  instruction  prior  to  its  submis- 
sion to  the  Jury,  that  the  appellate  court  will  treat  the  rec- 
ord as  showing  no  exceptions.  Johnson  v.  Farmers  Ins.  Co., 
184— 6S0. 

Presumption  from  Abstract.    An  un denied  abstract  will  give  rise 

14  to  the  presumption  that  instructions  were  duly  excepted  to 
prior  to  the  reading  to  the  Jury,  when  such  is  the  fair  in- 
ference therefrom.    Loving  v.  Atlantic  So.  R.  Co.,  184—486. 
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Insnillciency.    Assignments  which  require  the  court  to  search 

15  opt  the  evidence  and  rulings  bearing  thereon  are  wholly 
insuflOcient.    Trainer  v.  Maine  A  Co.,  184 — 549. 

Ii^e^nite  Assignment.    An  assignment  is  insufficient  which  sim- 

16  ply  asserts  that  the  court  erred  in  overruling  a  motion  for 
a  new  trial  on  the  grounds  stated  therein,  said  grounds  being 
that  the  verdict  is  contrary  to  law  and  the  evidence.  Lov- 
ing V.  Atlantic  So.  R.  Co.,  184—435. 

Absence  of  Brief  Point.    Brief  points  limit  review  of  appeal. 

17  State  V.  Strum,  184—1165. 

Non-Bevlew  of  Unquestioned  Instruction.    Predicating  error  on 

18  the  refusal  of  the  court  to  give  an  instruction  does  not  au» 
thorize  a  review  of  an  unquestioned  instruction  given  by  the 
court  on  the  same  subject.  Farmers  Handy  Wagon  Co.  v. 
Casualty  Co.  of  Am.,  184 — 773. 

Brief  Points  Controlled  by  Trial  Exception.    Brief  points  may 

19  not  be  broader  than  the  exceptions  in  the  trial  court.  Shill- 
ing V.  Sioux  City  G.  &  B.  Co.,  184—1153. 

^on-Deflnite  Brief  Point.    A  brief  point  to  the  effect  that  the 

20  court  erred  In  overruling  a  40-pointed  motion  for  a  new  trial, 
because  of  the  various  assignments  heretofore  made  here- 
in,"  is  entirely  too  general  to  raise  any  question.  Shilling 
V.  Sioux  City  G.  A  B.  Co.,  184—1153. 

3RIBFS. 

Beqnirement  of  Argument.    An  argument  must  contain  (1)  an 

21  allegation  of  the  exact  error  reUed  on,  and  (2)  a  brief  point 
covering  such  allegation.    Sny4er  v.  Heuer,  184 — 538. 

Non-Cpmplaint  of  Manifest  and  Substantial  Error.    The  appellate 

22  court  will  waive  its  rules  requiring  an  assignment  of  errors 
relied  on  and  brief  points  covering  the  same,  and  give  full 
consideration  to  a  manifest  error  (a)  which  appears  upon 
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the  record,  (b)  whloh  is  of  no  subatantial  benefit  to  appellee, 

(c)  which  works  a  aubstantiaJ  hardship  upon  appellant,  and 

(d)  which  appellant  has  unquestionably  not  abandoned,  even 
though  he  has  in  no  manner  complained  on  appeal  of  said 
error.  So  held  where  the  error  not  complained  of  was  the 
refusal  of  the  trial  court  to  grant  defendant  a  contlnnanee 
until  foreign  garnishment  proceedings  against  defendant 
were  fully  adjudicated.  Case  &  Co.  y.  Illinois  Cent  R.  Co., 
184—98. 

Rbvibw — Scope  and  Extent. 

Bevlew  Must  Follow  Trial  Theory.    Whether  a  servant  may  re- 

23  cover  under  the  Workmen's  Compensation  Act  for  a  so-called 
occupational  disease,  will  not  be  determined  in  an  action 
tried  on  the  explicit  concession  that  the  master  had  rejected 
said  act.    Gay  v.  Hocking  Coal  Co.,  184—949. 

Independoit  Investigation.    The  appellate  court  will  not,  on 

24  appeal,  conduct  an  Independent  Investigation  of  the  possible 
contingencies  which  may,  In  the  future,  affect  a  title  con- 
veyed.   Kephart  v.   Burianek,  184 — 1316. 

Improper  Form  of  Judgment.    One  may  not  for  the  first  time  on 

25  appeal  complain  that  a  judgment,  fairly  conformable  to  the 
prayer,  was  for  a  specified  sum,  when  it  ought  to  have  been 
in  the  form  of  an  order  for  the  levy  of  an  assessment.  Rich- 
ey  V.  Sovereign  Camp  W.  of  W.,  184 — 10. 

Motion  for  New  TriaL    Appeals  taken  after  the  expiration  of 

26  six  months  from  the  rendition  of  Judgment,  but  within 
six  months  after  the  overruling  of  a  motion  for  new  trial, 
will  be  confined,  on  review,  to  the  errors  specified  in  said 
motion.    Strasberger  v.  Farmers  Elev.  Co.,  184 — 66. 

Failure  to  Preserve  Evidence.    Failure  to  preserve  the  evidence 

27  by  proper  bill  of  exception  necessarily  limits  appellate  re- 
view to  properly  entered  exceptions  which  may  be  passed 
on  without  the  evidence,  ffeld.  In  such  case,  that  excep- 
tions which  required  a  determination  of  the  following  mat- 
ters could  not  be  reviewed,  to  wit:  (1)  Whether  a  certain 
fact  was  uncontroverted ;    (2)  whether  there  was  Justifica* 
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tion  for  withholding  from  the  Jury  the  issue  of  assumption 
of  risk;   (3)  whether  one  was  8:uilt7  of  contributory  negli* 
gence  in  standing  near  a  wire  of  high  electrical  voltage;  and 
(4)  whether  a  verdict  was  excessive.    Shilling  v.  Sioux  City* 
G.  A  E,  Co.,  184—1153. 

Proceedings  to  Ascertain  Boundaries.    Proceedings  to  establish 

28  lost  boundaries  will  be  reviewed  on  appeal  on  errors  only, 
not  de  novo,    Santee  v.  Uhlenhopp,  184 — 1131. 

Liability  of  Indorser.    When  the  corporatcf  maker  of  a  note  does 

29  not  appeal  from  the  Judgment  against  it,  and  the  indorser 
admits  the  genuineness  of  his  indorsement,  the  court  will 
not,  on  appeal  by  the  indorser,  review  the  Judgment  against 
the  maker  on  the  point  that  the  maker  was  not  properly 
identified.     Sinclair  v.  Jacobs,  184 — 664. 

Review — Presumptions. 

Presumption  as  to  Ruling.    The  presumption  will  be  indulged 

30  that  an  amendment  (which  pleaded  a  ratification  of  a  claim) 
was  overruled,  when  the  appeal  record  reveals  no  specific 
ruling  on  such  amendment,  but  does  reveal  a  general  Judg- 
ment of  dismissal  of  the  action.  Woods  v.  Independent 
School  Dist,  184—902. 


Trial  Findings  Aided  by  Presun^ption.    Testimony  which,  in  and 

31  of  Itself,  falls  short  of  furnishing  substantial  support  for 
the  findings  of  the  trial  court,  may  legitimately  be  so  aided 
by  a  recognized  presumption  of  fact  as  to  Justify  the  appel- 
late court  in  holding  that  such  testimony,  plus  the  pre- 
sumption, does  furnish  such  substantial  support.  On  a  trial 
finding  that  certain  work  constituted  a  "repair,"  and  not 
'*new"  construction,  held  that  the  testimony  might  be  aided 
by  the  presumption  that,  in  case  of  doubt,  the  law  will  pre- 
sume that  the  work  was  a  repair.  Farmers  Handy  Wagon 
Co.  V.  Casualty  Co.,  184—773. 

Competent    and   Incompetent  Evidence.    When   competent   evi- 

32  dence  conclusively  shows  guilt  of  a  contempt,  it  will  be  pre- 
sumed that  incompetent  testimony  was  disregarded.  Doyle 
V.  Willcockson,  184—757. 
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KoE-Sttiowliig  94  t0  Ooi^lteiita  of  BacUliltB.    Tbe  exclusion  of  of- 
3^    fer€d  exhibits  will  not  be  denominated  error,  when  the  rec- 
0)d  18  bare  of  any  showing  of  the  contents  of  the  exhibits. 
•  Johnson  v.  Farmers  Ins.  Co.,  184 — 63t). 

Improper  Eyidence— High  Qualifications  of  Witness.    The  emi- 

34  nent  qualifications  of  an  expert  to  give  proper  opinions  may 
persuasively  lead  the  mind  to  conclude  that  an  improperly 
expressed  opinion  by  him  was  presumptively  prejudicial  with 
the  jury.    In  re  Will  of  Jahn,  184—416. 

BbVIEW — ^DlBCBETION  OF  LOWBR  COUBT. 

Confiicting  Evidence  of  Ownership.    A  finding  of  ownership  on 

35  a  fair  conflict  of  evidence  is  conclusive  on  the  appellate  court. 
Carr  v.  King  A  Tomlinson,  184—734. 

Questions  of  Fact»  Etc. — ^Identity  of  Legatee.    Wholly  unsup- 

36  ported  findings  by  the  trial  court  in  a  law  action  will  be  set 
aside  on  appeal.  €o  held  as  to  the  identity  of  a  legatee 
under  a  will.    In  re  Estate  of  Stuart,  184 — 165. 

HARMIilBSS  EbBOR. 

Question  Excluded  and  Answer  Betained.    Sustaining  objections 
3?    to  a  question  after  answer  has  been,  given  is  harmless  to 
the  one  propounding  the  question,  when  the  answer  was  al- 
lowed to  remain  in  the  record.    Livingstone  v.  Dole,  184 — 
1340. 

Excluding  EvicLence  of  Admitted  Fact.    Harmless  error  results 

38  from  excluding  evidence  of  a  fact  alleged  in  an  answer  and 
admitted  in  the  reply.  Johnson  v.  Farmers  Ins.  Co.,  184— 
630. 

Depriratiou  of  Bight  to  Bring  Non-Maintainable  Action.    Harm- 

39  less  error  results  from  depriving  a  litigant*  by  erroneous 
diian^issal  on  the  merits,  of  the  right  to  re-institute  an  action 
which  could  not  be  maintained.  MoUring  v.  Mollring,  184— 
464. 
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Inaccurate  Instraction.    An  inaccurate  Instruction  la  harmleae 

40  when  the  record  discloses  no  fact  under  which  the  jury 
could  have  increased  the  damages  by  reason  of  such  inao* 
curacy.    Johnston  v.  Drainage  Dist.,  184 — 346. 

Nonprejudicial  Brror.    When  the  record  in  an  action  for  dam- 

41  ages  in  the  sale  of  stock,  shows,  without  objection,  that  the 
defendant  was  a  large  loser  through  his  connection  with 
the  corporation  in  question,  prejudicial  error  will  not  re* 
suit  from  the  action  of  the  court  in  allowing  defendant  to 
state  the  amount  of  his  loss,  especially  when  plaintiff,  by 
his  own  testimony,  has  opened  up  such  inquiry.  Wilkinson 
V.  Dilenbeck,  184—81. 

RlT^BSAL. 

Beversal  in  Toto.    When  a  claim  for  damages  is  pleaded  in  a 

42  ainffle  count,  and  as*  a  single  cause  of  action,  and  on  an  ap- 
parently single  and  indiyisible  contract,  and,  on  api%al,  the 
Judgment  is  held  nonrecoyerable  in  part,  a  reversal  in  toto 
will  be  ordered,  even  though  the  evidence  develops  both  the 
recoverable  and  the  nonrecoverable  damages,  and  the  Jury 
has  indicated  the  same  in  its  verdict.  Waterloo,  6.  t*,  k  N. 
R.  Co.  V.  Burrell,  184 — 680. 

ASSIGNMENTS. 

Requisites  and  Validity — Oral  Assignments.    An  oral  assignment 

1  of  a  policy  of  insurance  is  valid.  State  Cent.  Sav.  Bank 
V.  St.  Paul  F.  ft  M.  Ins.  Co.,  184—290. 

Agreement  to  Assign  Equal  to  Actual  Assignment.    An  agreement 

2  to  assign  a  lease  on  adequate  consideration  is,  as  between 
the  original  parties,  equivalent  to  an  actual  assignment. 
Lee  V.  Joslyn,  184—1836. 

ATTAOHMENT. 

Eytdence  of  Malice.    Threats  that  the  creditor  had,  prior  to  the 
1    attachment,  threatened  to  have  the  debtor  "blackballed,"  and 
to  cause  him  to  lose  his  position,  are  admissible  on  the 
issue  of  malice.    Pricer  v.  Meisters,  184 — 1121. 


1396  •  Indbx,  Vol.  184. 

Attachmbnt  Continaed  to  Attorn et  and  Clicnt 

DlBclosureB  to  GounfieL    Whether  the  disclosures  which  an  at- 

2  taching  creditor  made  to  his  counsel,  and  the  counsel's  advice 
thereon,  constitute  a  complete  defense  to  a  plea  of  wrongful 
attachment,  may  not  be  determined,  on  appeal,  in  the  ab- 
sence of  any  showing  as  to  what  disclosures  were  made. 
Pricer  v.  Meisters,   184—1121. 

Indemnifying  Bond — Judgment.    A  mortgagee,  upon  establlsh- 

3  ing  the  validity  of  his  mortgage  against  an  attaching  creditor 
of  the  mortgagor,  is  not  entitled  to  judgment  on  a  so-called 
indemnifying  bond,  given,  under  Sec.  3988,  Code  Supp., 
1913,  by  the  attaching  creditor  to  the  levying  officer,  when, 
pending  the  controversy  over  the  validity  of  the  mortgage, 
the  attached  property  was  not  sold  under  the  levy,  but  was, 
without  objection  by  the  mortgagee,  placed  and  retained  in 
the  hands  of  a  receiver.  Palo  Sav.  Bank  v.  Cameron,  184 — 
188. 

Wrongful  Attachment— Damages  for  Levy  on  Blortgaged  Chattels. 

4  Actual  damages  for  wrongful  attachment  on  validly  mort- 
gaged chattels  may  not,  under  any  circumstances,  exceed  the 
difference  between  the  value  of  the  chattels  and  the  amount 
of  the  mortgage  thereon.  Palo  Sav.  Bank  v.  Cameron,  184 — 
183. 

ATTORNEY  AND  CLIENT. 

« 

Scope    of    Employment — ^Implication.    The    facts    and    drcum- 

1  stances  surrounding  a  certain  subject-matter,  and  the  con- 
duct of  an  attorney  and  another  with  reference  thereto^ 
may  be  amply  sufficient  to  establish  the  relation  of  attorney 
and  client  with  reference  to  such  subject-matter.  So  held 
where  the  relation  was  held  to  embrace  matters  relating 
not  only  to  an  administration,  but  also  to  the  interest  of  the 
heirs  in  real  estate  concerning  which  the  administrator  had 
no  duty.    Healy  v.   Gray,  184 — 111. 

Adverse  Acquisition  of  Property.    An  attorney  who  avails  him- 

2  self  of  the  knowledge  imparted  to  him  by  his  client,  and* 
without  the  knowledge  or  consent  of  the  client,  purchaaeB 
the  very  subject-matter  to  which  the  client  Is  making  claim, 
and  which  is.  the  subject  of  the  employment,  will  be  htid 
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to  hold  the  property  in  trust  tor  the  client.    Healy  ▼.  Oray, 
184—111. 

BANKS  Aim  BANKING. 

Control  and  Regulation — OertUlcate  of  Authorization— ^Piopxlety. 

1  The  superintendent  of  banking,  upon  being  "satisfied"  that 
the  capital  of  a  duly  Incorporated  bank  has  been  paid  up, 
may  not  refuse  to  issue  a  certificate  authorizing  the  bank 
to  commence  business — may  not  enter  upon  an  investigation 
as  to  the  propriety^  wisdom,  or  possible  success  of  the  bank 
in  question.  (Sec.  1864.  Code  Supp.,  1913.)  Vale  v.  Mes- 
senger, 184 — 558. 

Oontrol  and  Regulation — Official  Authorization.    The  broad  power 

2  of  the  superintendent  of  banking  "to  control  and  super* 
vise"  all  banks,  etc.,  has  sole  reference  to  fully  organized  and 
officially  authorized  banks,  and  embraces  no  power  to  refuse 
a  certificate  authorizing  the  commencement  of  business, 
when  the  conditions  precedent  to  such  issuance  of  such  cer- 
tificate have  been  fully  met.  (Sec.  7,  Ch.  40,  Acts  37  O.  A.) 
Vale  V.  Messenger,  184 — 553. 

BASTARDS.         See  Evidbncb^  10. 

Paternity — General  and  Notorious  Becognition — Subsegnent  De- 

1  nlals — Effect.  General  and  notorious  recognition,  by  a  puta- 
tive father,  of  the  paternity  of  an  illegitimate  child,  may  be 
established  by  the  conduct  of  the  putative  father,  as  well  as 
by  his  words;  and  such  recognition,  once  fully  established, 
is  not  overthrown  by  evidence  of  subsequent  denials  of  pater* 
nity.  (Sec.  3385,  Code,  1897.)  Trier  v,  Singmaster,  184— 
307. 

Paternity— Evidence — Cteneral  Bepute.    (General  repute  through* 

2  out  a  neighborhood  and  among  the  family  of  a  putative 
father  that  he  was  the  father  of  an  Illegitimate  child,  whMi 
supplemented  by  substantive  facts  tending  to  show  that  he 
was  such  father,  in  fact,  is  admissible  on  the  issue  of  pater- 
nity.   Trier  v.  Singmaster,  184—307. 
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Bight  to  Inherit.    Evidence  reviewed,  and  held  InBufflcient  to 
3    show   such  general,   notorious,   and   public  recognition  of 
the  paternity  of  a  child  as  to  entitle  the  child  to  inherit  from 
the  putative  father.    Johnson  v.  Moore,  184 — 648. 

BILLS  AND  NOTES.     See  Appeal  and  Ebbor,  29 ;  Cakctl- 
LATioN  OP  Instruments;  Payment. 

Determinable  Time.    Whether  a  deed  which  provides  that  the 

1  grantee  shall,  after  the  death  of  grantor,  pay  the  purchase 
price  to  a  named  person,  is  a  negotiable  instrument,  quaere, 
Rundel  v.  Matter,  184 — 518. 

Evidence  Bearing  on  Oood-Faith  Holdership.    On  the  issue  wheth- 

2  er  a  holder  of  a  note  is  a  holder  in  due  course,  material  in< 
quiries  are: 

1.  Whether  the  holder  had  knowledge,  and  if  so,  what 
knowledge,  of  the  original  execution  of  the  note. 

2.  Whether  the  holder  took  the  note  from  the  payee  in 
part  payment  of  a  claim  of  doubtful  collectibility. 

3.  Whether  the  holder's  name  had  been  forged  as  a  wit- 
ness to  the  security. 

4.  Whether  the  note  was  in  excess  of  the  security,  the  note 
being  a  loan. 

5.  Whether  the  holder  made  inquiry  concerning  the  secu- 
rity. 

6.  Whether  the  holder  wilfully  omitted  to  make  inquiry 
concerning  the  validity  of  the  note.  Lundean  v.  Hamilton, 
184—907. 

BONDS.     See  Attachment,  3;   Insurance,  18;   PBorNciPAL 
AND  Agent,  5;  Principal  and  Surety;  Trusts,  2. 

The  State.    The  State  may  not  be  required  to  give  a  bond.     (Sec 
3476,  Code,  1897.)    'State  v.  Raph,  184—28. 

BOUNDARIES. 

Acquiescence.    Whether  acquiescence  may  be  claimed  against 
1    one  who  is  non  compos  mentis,  quaere,    Santee  v.  Uhlenhopp, 
184—1131. 


Index,  Vol.  184.  1399 

B0UNPMUB8  Condnued  to  Carbibbb 

I^angtli  oX  Ajcquiescence.    AcQuiescence  in  a  boundary  line  must 
2    coxxtinue  unbroken  for  a  period  of  ten  years  in  order  to 
render  the  line  unassailable.    Evert  v.  Turner,  184 — 1253. 

BROKERS. 

Beco^ery  of  Fraud-Induced  Oommission.  Evidence  reviewed,  and 
held  sufficient  to  support  a  judgment  against  an  agent  for 
the  return  of  commissions  paid  by  reason  of  the  fraud  of 
said  agent.    Millenkamp  v.  Willenburg,  184—809. 

OANCZLLATION  OF  INSTRUMENTS. 


Burden  of  Proof.  The  burden  of  proof  that  rests  upon  the  trans- 
feree of  a  fraudulent  negotiable  instrument,  to  prove,  when 
he  is  a  plaintift  at  law  on  the  instrument,  that  he  Is  a  holder 
in  due  course,  equally  rests  upon  such  transferee  when  he 
is  a  defendant  in  an  action  in  equity  to  cai^cel  such  instru- 
ment by  reason  of  the  fraud.  Lundean  v.  Hamilton,  184 — 
907. 

CARRIERS. 

Failure  to  Allege  Interstate  Oharacter  of  Injury.    In  an  action 

1  under  the  state  law,  by  an  employee  for  personal  injury,  the 
failure  of  the  defending  carrier  to  specifically  plead  that  the 
injury  occurred  in  the  course  of  interstate  commerce,  and 
that  it  was,  therefore,  controlled  by  the  provision  of  the 
Federal  Employers'  Liability  Act,  precludes  the  carrier  from 
proving  such  fact: 

(a)  By  the  cross-examination  of  plaintiff's  witnesses;  or 

(b)  By  the  direct  testimony  of  the  carrier's  own  witnesses. 
Breen  v.  Iowa  Cent.  R.  Co.,  184—1200. 

Oonstmction  of  Bill  of  Lading.    A  bill  of  lading  which  clearly 

2  provides  for  carriage  to  a  named  ultimate  destination  does 
not  exclude  evidence  bearing  on  stop-over  privileges  which, 
with  equal  clearness,  are  specified  in  the  bill.  Sheldon  v. 
Chicago,  B.  &  Q.  R.  Co.,  184—865. 
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Stop-Over  Priyileges  Inyalidating  Contracts.    An  interstate  bill 

3  of  lading  is  void  which  provides  for  the  carriage  of  goods 
to  an  ultimate  point  of  destination  for  the  legal  rate  to  said 
point,  but  with  provision  for  atop-over  privileges  at  inter- 
mediate points  without  payment  of  local  freight  charges  at 
said  stop-over  points,  as  provided  for  such  a  service  by  the 
rates  duly  filed  with  the  Interstate  Commerce  Ck)mmi88ion. 
even  though  the  through  rate  which  the  shipper  contracted 
to  pay  was  the  legal  through  rate  to  such  intermediate 
points.    Sheldon  v.  Chicago,  B.  k  Q.  R.  Co.,  184 — 865. 

Non-Diversion  of  Shipment.    A  carrier  operating  under  a  writ- 

4  ten,  authorized,  interstate,  live-stock-shipping  contract,  which 
provides  for  limited  common-law  liability,  is  not  guilty  of 
diverting  the  shipment,  and  thereby  subject  to  full  common- 
law  liability,  by  unloading  the  stock  for  inspection  at  the 
stockyards  on  its  line,  nearest  the  state  boundary,  in  ohe- 
dience  to  state  quarantine  regulations,  even  though  such 

'  unloading  is  in  violation  of  the  shipper's  oral  instructions, 
given  prior  to  the  signing  of  the  contract.  Marks  ft  Shields 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  184—1352. 

Employee  Engaged  tn  Interstate  Commerce.    An  employee  who 

5  is  engaged,  on  the  track  of  an  interstate  carrier,  In  on* 
loading  steel  rails  from  flat  cars,  preparatory  to  the  placing 
of  said  rails  in. said  track  in  lieu  of  worn-out  rails,  is  en- 
gaged in  interstate  commerce.  Reed  v.  Dickinson,  184 — 
1368. 

Kon-Applicability  of  Bes  Ipsa  Loquitur.    The  narrow  allegation 

6  "that  a  passenger,  while  exercising  due  care,  was,  by  some 
negligent  condition  or  movement  of  a  passenger  elevator, 
thrown  to  the  floor  thereof  in  such  manner  as  to  fatally  and 
instantly  cause  death,"  must  be  supported  by  evidence  other 
than  that  the  passenger  fell  while  in  the  elevator  and  toas 
found  dead,  before  the  doctrine  of  res  ipsa  loquitur  can  apply. 
Monaghan  v.  Equitable  Life  Ins.  Co.,  184 — 352. 

OERTIOKABI. 

Kature  and  Grounds — Legality  of  Incorporation — ^Bight  to  Offlce— 
Schools  and  School  Districts.  Certiorari  is  not  the  proper 
remedy  (but  quo  toarranto  is)  to  test  (a)  the  legality  <tf  a 
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corporate  organization,  or  (b)  the  right  of  the  directors  to 
perform  the  duties  of  their  office,  especially  when  the  di- 
rectors had  no  part  in  the  organization  of  said  alleged  cor- 
poration, and  had  performed  and  were  performing  adminr 
istrative  duties  only.    Haines  v.  Board,  184 — 401. 

CHATTEL  MORTGAaES. 

Validity— Withholding  from  Record.  Inadvertently  withholding 
a  mortgage  from  record  works  no  invalidation  as  to  a  cred- 
itor who  became  such  before  the  mortgage  was  executed, 
or  after  he  had  actual  or  constructive  notice  of  the  mortgage. 
This  is  true  even  though  the  prior-acquired  obligation  was 
a  demand  note,  when  the  creditor  never  sought  collec-* 
tion  thereon  until  after  the  mortgage  was  recorded.  Palo 
Sav.  Bank  v.  Cameron,  184 — 183. 

CONSTITUTIONAL  LAW. 

Holding  Property  Pending  Suit.  An  order  which  requires  an  offi- 
cer of  court  to  hold  certain  property  until  litig&tion  con- 
cerning the  same  is  Anally  determined,  does  not  work  a 
deprivation  of  property  without  due  process.  State  v. 
Raph,  184—28. 

CONTINUANCE. 


Pendency  of  Foreign  Garnishment  Proceeding.    A  debtor  sued  on 

1  a  claim  in  one  Jurisdiction  at  a  time  when  garnishment  pro- 
ceedings, based  on  the  same  claim,  are  pending  against  him 
is  a  foreign  jurisdiction,  is  entitled  to  a  continuance  for  a 
reasonable  time  in  order  that  a  final  adjudication  of  the  for- 
eign garnishment  proceedings  may  be  had.  Case  &  Co.  v. 
Illinois  Cent  R,.  Co.,  184—98. 

Opportunity  to  Prove  Immaterial  Matter.    A  continuance  in  or- 

2  der  to  enable  movent  to  prove  an  alleged  fraudulent  repre- 
sentation is  properly  denied  when  the  pleadings  reveal  the 
fact  that  movent  did  not  rely  on  said  representation,  Moly- 
neux  &  Maher  v.  Julius,  184 — 816. 
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ABslgnmeiit  for  Trial  Before  Issue.    Assigning  a  cause  for  trial 

3  prior  to  joinder  of  issue  is  not  ground  for  a  continuance, 
especially  when  issue  was  properly  Joined  prior  to  the  day 
of  actual  trial.    Molyneux  &  Maher  v.  Julius,  184 — 816. 

Timeliness  of  Application.    He  who  contends  on  appeal  that  an 

4  application  for  a  continuance  was  not  timely  has  the  hurden 
to  so  show.    State  v.  Hatters,  184 — 878. 

CONTRACTS.  See  Equity,  1;.  Evidence,  15, 17;  Landlobd 
AND  Tenant,  11,  12;  Parent  and  Child,  1;  Quieting 
Title;  Reformation  of  Instruments,  1,  3;  Sales,  1; 
Specific  P'erformance  ;   Vendor  and  Purchaser. 

Nature  and  Essentials. 


Improvements  as  Carrying  Title  to  Lands.    A  mere  agreement  by 

1  an  owner  of  land  that  another  may  erect  improvements  on 
the  land,  and  that  the  owner  will  exercise  his  own  dis- 
cretion as  to  conveying  the  land  to  the  improvement  maker, 
invests  the  Jatter  with  no  title  to  the  land  itself.  White 
V.  Graybill,  184—897. 

Discharge  of  Debts  of  Grantor.    Evidence  reviewed,  and  held  in- 

2  sufficient  to  establish  a  contract  on  the  part  of  a  grantee  of 
land  to  pay  certain  debts  of  the  grantor.  Buncombe  Sav. 
Bank  v.  Eaton,  184 — 1048. 

Statutory  Begulations  as  Part  of.    Regulations  made  under  au- 

3  thority  of  statute  law  may,  ipso  facto,  enter  into  and  become 
a  part  of  a  contract.  So  held  as  to  a  common  carrier,  in 
unloading  stock  for  health  inspection.  Marks  &  Shields  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  184—1352. 

Parties,  Proposals,  and  Acceptance. 

Parties — Contracts  for  Benefit  of  Third  Parties.    Principle  reo- 

4  ognlzed  that  a  contract  between  two  parties  for  the  benefit 
of  third  parties  is  valid  and  enforciible  by  such  third  parties. 
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and  especially  so  when  the  benefits  are  loaded  with  no  oner- 
ous  conditions.    Meyer  v.   Stortenbccker,   184 — 441. 

Rbquisites  and  Validity. 


DellYery— Implied  Delivery.    The  delivery  of  a  contract  may  be 
5    implied  from  the  actual  delivery  of  other  instruments  which 
are  part  of  the  same  transaction.    Meyer  v.  Stortenbecker, 
184—441. 


Consideration. 

Oral  3?ennlnation  of  Zaease.    A  mutual,  oral  agreement  between 
6    a  landlord  and  his  tenant  for  the  termination  of  the  lease, 
is  supported  by  a  sufficient  consideration.    Eggers  v.  Pans- 
tian,  184—1260. 

Constbuction. 


Arbitrarily  Drafted  Contracts.    Principle  recognized  that,  while 

7  arbitrarily  drafted  contracts,  such  as  insurance  policies,  etc., 
will  be  construed  most  strongly  against  the  one  drafting  the 
contract,  yet  such  principle  must  not  be  carried  to  the  ex- 
tent of  making  a  new  contract  for  the  parties.  Jones  v. 
Hawkeye  Com.  Men's  Assn.,  184 — 1299. 

Irrevocable  Practical  CtonstmctioiL     One  who  construes  a  con- 

8  tract  as  imposing  an  obligation  upon  him  to  appear  in  and 
defend  an  action  against  another,  and,  with  full  knowledge, 
does  so,  may  not,  in  such  litigation,  rightfully  revoke  such 
construction  and  withdraw  from  the  litigation,  on  the  be- 
lated conclusion  that  he  was  wrong  in  his  first  construction 
of  the  contract.  Fmllerton  v.  United  States  Cas.  Co.,  184— 
219. 

Mntual  Construction.    The  construction  which  the  parties  to. a 

9  contract  have  mutually  and  harmoniously  placed  thereon, 
is  always  influential  with  the  court.  Hanson  v.  Hall  Mfg. 
Co.,  184—1091.  I 
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Mtdlif  ylng  Ck>ntract  or  Attaining  Absurd  Results.    A  construction 

10  which  would  deprive  a  contract  of  all  meaning  must  neces- 
sarily be  rejected  if  any  other  reasonable  construction  is 
possible;  likewise,  a  construction  which  would  involve  the 
contract  in  contradiction  and  absurdity.  So  held  as  to  a 
contract  for  roy^kities  on  a  patented  article,  and  as  to  the 
computation  of  such  royalties.  Hanson  y.  Hall  Mfg.  Co., 
184—1091. 

Rescission  and  Abandonment. 

Waiver  by  Inconsistent  Conduct.    One  who  buys  corporate  stock, 

11  under  an  agreement  that  the  corporation  will,  on  demand, 
repurchase  the  same,  and  thereafter  is  a  party  to  the  dis- 
solution of  the  corporation,  and  to  the  merging  of  its  assets 
with  the  assets  of  another  concern,  and  to  the  incorporation 
of  a  new  corporation  to  take  over  said  merged  assets,  ir- 
revocably waives  all  his  former  contract  right  to  demand  a 
repurchase  of  his  stock.  Moore  v.  States  Auto  Sup.  Co., 
184—984. 

CONVERSION. 

Equitable  Conversion — ^Wills.  A  will  which  devises  real  estate  to 
a  trustee,  and  directs  the  trustee  to  execute  a  named  trust 
and  then  to  sell  the  property  and  to  divide  the  proceeds 
among  certain  remaindermen,  Works  an  equitable  conver- 
sion of  the  realty  into  personalty,  thereby  depriving  the  re- 
mainderman of  any  legal  or  equitable  interest  in  the  land 
itself,  and,  needless  to  say,  of  the  right  to  partition  the 
land.    Shillinglaw  v.  Peterson,  184—276. 

CORPORATIONS.      Hee  Contracts,  10. 

Estoppel  to  Deny  Corporate  Power.    A  corporation  which  has  full 

1  knowledge  that  its  agent  has  exceeded  his  powers,  and  takes 
no  steps  to  prevent  an  innocent  third  person  from  relying 
on  the  acts  of  such  agent,  may  not  plead  ultra  vires,  Den- 
ecke  V.  West,  184—600. 

Subscriptions  to  Stock — ^Rescission  for  Fraud — ^Burden  of  Proof. 

2  A  fraud-induced  subscription  for  the  stock  of  a  corporation. 
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due  diligence  being  shown,  may  be  rescinded*  even  after 
the  corporation  has  become  insolvent  and  has  passed  into 
the  hands  of  a  receiver,  unless  it  is  made  to  appear,  by 
these  opposing  the  rescission,  that  obligations  have  been 
created  in  reliance  on  such  subscription,  and  that  such  ob- 
litigations  remain  unpaid.  Independent  V.  ft  S.  Co.  v.  Iowa 
Merc.  Co.,  184—164. 

COSTS. 

Wrongful  Conduct  of  Prevailing  Party.  The  wrongful  conduct 
of  the  party  prevailing  in  both  the  trial  and  appellate  courts 
in  habeas  corpus  proceedings,  may  justify  the  taxation  of 
all  costs  to  such  wrongdoer.  (See  Sees.  3853,  4459,  Code, 
1897.)     Winter  v.  Winter,  184—85. 

COUNTIES. 

Medical  Services  to  Indigent  Sick — Oonditlons  Precedent.    Physl- 

1  clans  who  professionally  treat  indigent  persons  for  conta- 
gious or  infectious  diseases  may  recover  the  value  of  such 
services  from  the  county,  provided  they  (a)  secure  from  the 
local  board  of  health,  or  from  Its  duly  empowered  clerk, 
prior  to  the  rendition  of  8uch  serviceSy  a  personal,  author- 
IziDg,  written  order  for  such  services,  and  (b)  attach  such 
order  to  their  bill  at  or  before  the  time  the  same  is  pre- 
sented to  the  local  board  for  audit.  (See  Sec.  2571-a,  Code 
Supp.,  1913.)     Lacy  v.  Monona  County,  184 — 1324. 

Estoppel   to  Plead  Defense.    Failure   of   the   board   of  super- 

2  visors  to  assign  any  reason  for  the  rejection  of  a  claim, 
works  no  estoppel  on  the  county,  when  sued  on  the  claim, 
to  urge  any  fatal  and  irremediable  defect  In  the  claim. 
Lacy  V.  Monona  (bounty,  184 — ^1324. 

COVENANTS. 

■ 

Incumbrances  Deducted  from  Purchase  Price.  In  an  action  for 
damages  for  breach  of  a  covenant  against  Incumbrance,  the 
fact  that  the  incumbrance  in  question  was  deducted  from 
the  purchase  price,  constitutes  a  complete  defense.  Comp- 
ton  V.  Kites,  184—1074. 
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Evidence. 

B^-Incriminatioii.    SelMncriminating  testimony,  giren  before 

1  a  grand  jury  on  appearance  obtained  by  subpoena,  eyen 
though  given  in  a  proceeding  wholly  against  another  party, 
and  even  though  the  witness  makes  no  claim  that 
he  is  privileged  from  giving  such  testimony,  may  not 
be  used  against  such  witness  in  a  subsequent  prosecution 
which  involves  fine  and  imprisonment,  even  though  such 
subsequent  prosecution  does  not  strictly  Involve  a  crime— 
is  simply  a  prosecution  for  contempt  of  court.  Doyle  v. 
Willcockson,  184—757. 

Intent.    An  accused  may  testify  directly  to  his  intent  in  doing 

2  an  act,  when  the  act  is  criminal  if  done  with  one  intent,  and 
not  criminal  if  done  with  another  intent.  So  held  on  a 
prosecution  for  'being  a  transient  merchant  and  refusing  to 
pay  a  municipal  license.    State  v.  Cater,  184 — 067. 

Evldenctf  at  Former  TriaL    Testimony  of  a  witness,  fully  taken 

3  and  preserved  in  the  reporter's  shorthand  notes  on  a  trial 
which  comes  to  naught,  is  admissible  on  a  re-trial,  pro- 
vided the  personal  presence  of  the  witness  may  not  be  had. 
State  V.  Hatters,  184—878. 

Kewly  Discovered  Evidence.    Newly  discovered  evidence,  espe- 

4  cially  when  accompanied  by  no  showing  whatever  of  dili- 
gence in  discovering  it,  is  not  ground  for  a  new  trial,  in 
criminal  cases.    State  v.  Dimmitt,  184—870. 

ft 

Avoiding  Evidence  of  Other  OfFeoses.    Evidence  of  offenses  other 

5  than  that  charged  is  not  admissible,  when  the  accused  sol- 
emnly admits  the  existence  of  every  fact  which  such  other 
offenses  would  tend  to  prove.  So  held  in  a  prosecution  for 
receiving  stolen  property.    State  v.  Strum,  184 — 1165. 

Demonstrative  Bvidence    Identlflcation.    Properly  identified,  de- 

6  monstrative  evidence  is  admissible,  if  relevant.  So  held  as 
to  bottles  of  liquor.    State  v.  Shelton,  184 — ^1162. 
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Trial — Course  and  Conduct  in  General. 

ABsnmption  of  Fact.    The  court  may  not  asaunle  that  testimony 

7  is  true,  simply  because  the  defendant  does  not  deny  it.  So 
held  as  to  a  recorded  deed,  introduced  by  the  State  on  a 
prosecution  for  obstructing  a  highway.  State  y.  Chismore, 
184—677, 

Trial — Reception  of  Evidence. 

Direct  Evidence  Becelved  on  Bebuttal.    Receiving  direct  evi- 

8  .dence  at  a  time  given  over  to  rebuttal  evidence  is  not,  ordi- 

narily, reversible  error.    State  v.  Dlmmltt,  184 — 870. 

Trial — Instructions. 

Ofrcumstantial  Evidence,  Valne  of  Property,  and  Credibility  of 

9  Witnesses.  Instructions  reviewed,  as  to  the  sufficiency  of 
circumstantial  evidence,  as  to  the  value  of  property,  and  as  to 
the  credibility  of  witnesses,  and  held  not  subject  to  the 
vice  of  being  confusing  or  misleading.  State  v.  Hatters,  184 
—878. 

Included  Offenses.    The  submission  of  an  included  lower  offense 

10  cannot  be  error,  when  the  record  would  justify  a  conviction 
for  the  higher  offense,  or  when  the  record  presents  any  fair 
question  whether  the  accused  is  guilty  of  the  higher  or  of 
the  lower  offense.    State  v.  Dlmmitt,  184 — 870. 

Duty  of  Jury  to  Convict.    It  is  not  error  to  instruct  the  Jury 

11  that  they  should  find  the  accused  guilty  provided  they  find, 
beyond  a  reasonable  doubt,  the  existence  of  every  fact  upoh 
which  his  guilt  depends.    State  v.  Strum,  184 — 1165. 

Appeal  and  Error. 


Assignment  of  Error.    An  assignment  of  error  to  the  effect  that 
12    "the  court  erred  in  giving  each  and  every  instruction,"  with- 
out brief  point,  presents  no  question  for  review.    State  v. 
Dlmmitt,    184—870. 
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Indefinite  Assignment.    An  assignment  of  error  is  wholly  Insnf- 

13  flcient  which  simply  asserts  "that  the  court  erred  in  over- 
ruling defendant's  motion  for  a  new  trial,  and  that  a  new 
trial  should  have  been  granted,  under  the  record  in  the  evi- 
dence."   State  V.  Strum,  184 — 1165. 

Afflrmative  Showing  of  Error.    He  who  claims  that  a  specified 

14  instruction  does  not  cover  a  certain  point  must  affirmatively 
show  that  said  point  is  not  covered  in  any  of  the  other  in- 
structions.   State  V.   Strum,   184 — 1165. 

Variance  In  Proof.    No  variance  occurs  by  permitting  evidence 

15  of  a  "force-feed  lubricator"  which  is  described  in  the  indict- 
ment as  a  "self-feeding  lubricator."  State  v.  Strum,  184 — 
1165. 

DAMAOES.     Bee  Attachment,  4;   Dila.ins,  2r-4;  Eminsmt 

Domain,  2;  Evidbncb,  3,  8;  Municipal  Corporations,  4,  6; 
Waters  and  Watercourses,  2. 

DEATH. 

Unexplained  Absence.  An  unexplained  absence  of  seven  years 
from  one's  usual  place  of  abode  raises  a  presumption  of  death 
at  some  time  during  said  seven  years — a  presumption  which 
has  the  force  and  effect  of  substantive  evidence.  Richey  v. 
Sovereign  Camp  W.  of  W.,  184—10. 

DEDICATION.      See  Easements. 

DEEDS.  See  Adverse  Possession,  1;  Bills  and  Notes,  1; 
Evidence,  12;  Fraud,  3;  Gifts,  3;  Landlord  and  Tenant, 
1;  Reformation  of  Instruments,  2;  Vendor  and  Pur- 
chaser, 5,  11. 

Consideration,  Delivery,  and  Acceptance. 

Past  Gratuitous  Services.    A  deed  executed  in  consideration  of 
1    a  nominal  sum  of  money,  which  was  never  paid,  and  in  con- 
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si  deration  of  past  gratuitous  services,  Is  unassailable,  In  the 
absence  of  a  showing  of  fraud  or  mental  Incompetency. 
Kregel  v.  Fredelake,  184 — 1318. 

Delivery.    Delivery  of  a  deed  Is  sufficiently  shoT/vn  by  the  act  of 

2  the  grantor  In  voluntarily  executing  the  deed  and  causing  It 
to  be  recorded,  and  allowing  grantees  to  go  into  full  pos- 
session, even  though  the  grantor,  evidently  with  the  thought 
of  protecting  in  some  manner  his  reserve  interest,  did  not 
physically  hand  the  deed  to  grantees.  Johnson  v.  Moore, 
184—648. 

Delivery  of  Deed  as  Oarrirlng  Implied  Delivery  of  Attending  In- 

3  struments.  The  delivery  of  a  deed  may  give  rise  to  the  clear 
implication  of  delivery  of  another  instrument  which  is  part 
of  the  same  transaction.    Meyer  v.  Stortenbecker,  184 — 441. 

Validity. 

Mental  Incompetency    and    Undue    Inflnence — ^Evidence — Siiin- 

4  dency.  Evidence  reviewed,  and  held  to  show  affirmatively 
that  the  grantor  of  the  deed  in  question  was  mentally  com- 
petent to  execute  the  deed,  and  that  no  undue  influence  was 
employed  to  secure  its  execution.  Meyer  v.  Stortenbecker, 
184—441. 

Requisites  and  Sufficiency — Consideration — Contest  between  Heirs. 

5  Inadequacy  of  consideration  for  a  deed  from  a  parent  to  his 
child  is  not,  of  Itself,  and  on  complaint  of  an  heir  of  the  par- 
ent ^  sufficient  to  overthrow  the  deed.  Creditors  may  com- 
plain where  an  heir  may  not.  Meyer  v.  Stortenbecker,  184 
—441. 

Batiflcation  of  Voidable  Deed.    An  heir  who  would  be  a  bene- 

6  ficiary  of  property  in  case  a  deed  were  set  aside  because  of 
a  constructive  fraud  practiced  on  his  ancestor,  may  not  ques- 
tion such  deed  after  the  death  of  both  said  ancestor  and  his 
grantee : 

(a)  When  it  appears  that  said  ancestor  had,  at  all  times 

after  the  deed  was  executed,  and  up  to  the  time  of  her  death 

(which  was  long  after  the  death  of  the  grantee),  ratified 

and  confirmed  and  acquiesced  in  said  deed,  and  treated  it 

Vol.  184  lA.— 89 
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as  fair  and  Just,  and  as  on  an  adequate  consideration,  and 
(b)  When  It  also  appears  that  said  complaining  heir  had, 
from  the  time  of  the  execution  of  said  deed  to  a  time  long 
subsequent  to  the  ancestor's  death,  liketoUe  so  ratified,  con- 
firmed, acquiesced  in,  and  treated  said  deed.  Andrews  y. 
Armagast,  184—^98. 

CJONSTBUCTION  AND  OpBBATION. 


Oonyeyance  (7)  or  WIU  (7)     Deed  reviewed,  and  held  to  pass  a 

7  present  interest,  with  right  to  possession  and  enjoyment  de- 
ferred, and,  therefore,  not  to  constitute  a  will.  Kregel 
V.  Fredelake,  184 — 1318. 

Deed  EfPectlTe  after  Death  of  GHraator.    An  ordinary  warranty 

8  deed  passes  title  in  fee  on  delivery,  notwithstanding  the 
following  provision  therein,  to  wit:  "This  deed  is  not  to 
take  effect  during  the  lifetime  of  either  of  the  grantors,  but 
after  the  death  of  Thomas  Leonard  and  Mary  Leonard,  then 
this  deed  to  vest  title  in  Thomas  Wren."  Leonard  ▼.  Wren, 
184—1889. 

Life  Estate  j(7)  or  Fee  under  Bule  in  Shelley's  Case  (7)    A  war- 

9  ranty  deed  which  gives,  sells,  and  conveys  to  a  named  gran- 
tee, "during  his  natural  lifetime,  and  at  his  decease  to  his 
children  being  his  heirs,**  conveys  a  life  estate  to  such 
named  grantee,  and  not  a  fee  under  the  Rule  in  Shelles^s 
Case.    Harris  v.  Brown,  184 — 1288. 

Title  to  Oanter  of  Stream.    A  deed  which  conveys  all  that  part 

10  of  a  named  section  which  "lies  east"  of  a  specified  non-navi- 
gable river,  carries  title  to  the  center  Une  of  the  stream. 
Gompton  v.  Hites,  184—1074. 

Requisites  and  Sufficiency— Deed  (7)  or  Will  (7)— Oonsideratioa 

11  Payable  after  Death  of  Grantor.  Instruments  in  the  form  of 
deeds  in  praesenti  are  not  converted  into  testamentary  in- 
struments  simply  because  the  substantial  consideration  is 
distinctly  made  payable  after  the  death  of  the  grantor. 
Meyer  v.  Stortenbecker,  184 — 441. 


■^- 
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DESCENT  AND  DISTRIBUTION.  See  Dbsds,  2,  6:  Ex- 
ecutors and  Administrators;  Names;  Perpetuities;  Re- 
mainders ;  Wills,  8, 10, 11. 

Homastead  Xncnmlyraace  Payable  trtm  General  Assets.  The  right 
of  a  widow,  to  whom  the  homestead  has  been  assigned  as 
part  of  her  one-third  share,  to  demand  that  homestead  in- 
cumbrances on  which  she  Is  not  personally  liable  be  dis- 
charged by  the  remaining  two-thirds  solvent  part  of  the 
estate,  is  not  waived  by  the  act  of  the  widow  in  requesting 
the  referee  in  partition  to  sell  the  homestead,  and  in  pur- 
chasing the  same  at  such  sale,  when  the  court  had  never  ot' 
dered  such  «a7e.    Dalton  y.  Dalton,  184 — 891. 

DISMISSAL  AND  NONSUIT. 

Voluntary— Dismissal  Without  Prejudice— -When  Timely.    The  re- 

1  ceptlon  of  substantive  testimony  after  full  submission  to 
the  court  ipso  facto  re-opens  the  case,  and  re-establishes 
the  right  of  plaintiff  to  dismiss  without  prejudice  at  any 
time  before  resubmission.  (Sec.  8764,  Code,  1897.)  Moll- 
ring  y.  Mollring,  184—464. 

Beinstating  Dismissed  Action.    Whether,  on  reinstating  a  cause 

2  which  the  court  has  dismissed  for  want  of  prosecution,  no- 
tice should  be  given  to  the  adverse  party,  prior  to  further 
proceedings,  quaere,    Larson  v.  Ainsworth,  184 — 1187. 

DIVORCE.  See  Exemptions;  Husband  and  Wife^  2; 
Words  and  Phrases. 

Grounds. 

Cruelty.    Evidence  reviewed,  and  held  sufflcient  to  Justify  decree 

1  of  divorce  in  fayor  of  the  wife,  notwithstanding  a  measure 
of  blame  on  her  part.    Closz  v.  Closz,  184 — 739. 

Oenenl  Allegation  of  Omelty.    A  general  allegation  of  cruelty. 

2  in  the  absence  of  attack  thereon,  is  suflkslent.  Closz  v. 
Closz,  184—739. 
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Kou-Pbysical  Violeiice.    Cruelty  flowing  from  acts  other  than 

3  personal  violence  may  Justify  a  decree  of  divorce.    Penning- 
ton V.   Pennington,  184 — 996. 

Jurisdiction,  Proceedings,  etc. 

Custody  of  Children — Orders — ^Power  to  Make  When  Dlyorce  is 

4  Denied.  A  dismissed  petition  for  divorce  arms  the  court 
with  no  power  to  make  custodial  orders  in  regard  to  chil- 
dren, but  such  orders  may  be  made  (when  the  children  are 
within  the  jurisdiction  of  the  court)  on  an  unchallenged  and 
voluntarily  litigated  cross-petition  which  prays  for  such 
orders,  even  though  no  divorce  be  granted.  (See  Sec.  3180, 
Code,  1897.)  Mollring  v.  Mollring,  184—464. 

Jurisdiction — Scope.    The  inherent  powers  of  the  district  court 

5  are  not  exercisable  when  the  court  is  sitting  in  chancery  on 
issues  of  divorce,  unless  such  powers  are  expressly  or  im- 
pliedly conferred  by  the  statutes  governing  divorce  pro- 
ceedings; therefore,  custodial  orders  in  regard  to  children 
may  not  be  made  when  no  basis  therefor  exists  except  a  dis- 
missed petition  for  divorce.    Mollring  v.  Mollring.  184 — 464. 

Alimony. 

Standard  for  Measuring  Alimony.    In  awarding  alimony  to  a 

6  wife,  due  consideration  will  be  given: 

(a)  To  the  extent  to  which  the  wife  has  been  instrumental 
in  the  joint  accumulation  of  the  property; 

(b)  To  the  relative  degree  of  blame  attributable  to  each 
of  the  parties,  as  reflected  in  their  entire  conduct  towards 
each    other;  and 

(c)  To  the  resources  of  the  parties,  rather  than  to  the 
wife's  necessities. 

Record  reviewed,  and  allowance  of  $16,000  reduced  to  $12,- 
000.     Closz  V.  Closz,  184 — 739. 

Allowance  for  Adult  Children.    No  persuasive  reason  exists  for 

7  an  allowance  to  a  minor  beyond  a  time  when  he  can  and 
should  provide  for  himself,  especially  when  he  who  must 
pay  is  aged,  and  of  small  earning  capacity.  Pennington  v. 
Pennington,   184—996. 


Index,  Vol.  184.  1413 

Draihb 

DRAINS.     See  Nhisanc^e. 

Establishment. 

Prior  Defect  in  Proceedings — Effect  on  Aasessments.    Irregular- 

1  ities  in  proceedings  prior  to  the  order  establishing  a  drain- 
age district  may  not  be  raised  on  appeals  from  orders  levy- 
ing  assessments.    Chicago  ft  N.  W.  R.  Co.  v.  Board,  184 — 690. 

Damages  for  Land  Taken.    The  statutory  machinery  for  giving 

2  property  owners  credit  on  their  assessments  for  the  value 
of  an  old  but  inefficient  drainage  improvement,  in  case  a 
new  district  is  established  which  embraces  such  old  di|- 
trlct,  is  not  applicable  to  the  question  of  the  amount  of  dam- 
ages which  should  be  awarded  to  a  landowner  for  land  taken 
by  reason  of  the  establishment  of  a  new  and  original  ditch 
improvement  which  embraces  such  old  district.  (Sec.  1989- 
a25.  Code  Supp.,  1913.)  Johnston  v.  Drainage  Dist,  184 — 
346. 

Appropriating  Private  Ditch.    The  fact  that  the  right  of  way  of 
8    a  ditch  improvement  embraces  a  private  ditch  of  the  land- 
owner's is  no  obstacle  to  the  recovery  of  damages  for  the 
land  taken.    Johnston  v.  Drainage  Dist.,  184 — 346. 

Beducing  Landowner's  Damages  by  Leveling  Waste  Banks.    Dam- 

4  ages  to  a  landowner  for  land  taken  for  right  of  way  for 
a  public  drainage  improvement  may  not  be  lessened  by  a 
consideration  of  the  extent  to  which  the  land  might  be  re- 
claimed by  leveling  the  waste  hanks,  Johnston  v.  Drainage 
Dist..   184—346. 

Assessment  of  Benefits. 

Assessment   Based   on   Erroneous   Assumption.    An   assessment 

5  which  is  excessive,  because  based  on  the  assumption  that 
the  drain  embraces  laterals  which,  in  fact,  were  never  on 
dered  or  constructed,  will  be  duly  corrected  on  appeal. 
Chicago  ft  N.  W.  R.  Co.   v.   Board,  184—590. 

7 
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ABsessment  Against  Bailroad  BlgM  of  Way.    The  distance  of  a 

6  railroad  right  of  way  from  the  main  drain  (there  being  no 
laterals  to  assist  the  drainage  of  such  right  of  way)  must  be 
given  due  consideration  in  assessing  benefits.  AflsesBment. 
in  view  of  such  distance,  is  reduced  from  |1,600  to  $600. 
Chicago  ft  N.  W.  R.  Co.  y.  Board.  184—590. 

Oredlilng  Value  of  Former  Unprovements — Substantial  OompUance. 

7  Where  a  new  district  embraces  a  former  district  because  of 
the  inadequacy  of  such  former  district*  the  requirement  that 
the  commissioners  of  classifications  and  benefits  shall  take 
into  consideration  the  value  of  such  old  improvement  In 
the  construction  of  the  new  improvement,  and  credit  fioch 
value  to  the  parties  owning  the  old  improvement,  is 
substantially  complied  with  by  correctly  estimating  the 
value  of  the  new  improvement  to  the  old  district,  and  dis- 
tributing the  estimate  to  the  several  tracts  within  the  old 
district,  as  re-classified  and  re-estimated.  (Sec.  1989-a26, 
Code  Supp.,  1913.)  Chicago  ft  N.  W.  R.  Co.  v.  Board,  184 — 
590. 

EzcesslYe  Assessment.    Evidence  reviewed,  and  held  that  an  aa- 

8  sessment  for  a  drain  was  excessive,  when  compared  with 
other  tracts.    O'Donnell  v.  Board  of  Supervisors,  184 — ^1360. 

EASEMENTS. 

•  •Use"  as  Evidence  of  Grant.  "Use"  of  an  alleged  highway  may 
be  admissible  on  the  issue  of  dedication  of  an  easement 
State  V.  Chismore,  184 — 677. 

ELECTIONS.    See  Schools  and  School  Distbicts^  2,  3,  5. 

Women  Voters— Increase  In  Taxation.  Whether  a  proposition,  if 
adopted  by  a  due  election,  will  result  in  an  Increase  In  tax- 
ation, must  appear  to  a  certainty  before  a  woman  may  le- 
gally claim  her  right  to  vote  on  such  proposition.  State  y. 
Snyder,  184—42. 

EMINENT  DOMAIN. 

Recovery  by  Condemnor  of  Damages  Assessed  and  Paid.    One  who, 

1    by  instituting  condemnation  proceedings  under  the  power 
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of  eminent  domain,  causes  damages  for  a  right  of  way  to  be 
assessed  and  paid  to  the  owner,  may  not  thereafter  change 
front,  and  enforce  a  contract  under  which  the  said  owner 
agreed  to  donate  said  right  of  way.  Waterloo,  C.  F.  ft  N.  R. 
Co.  V.  Burrell,  184 — 689. 

Compensation'— Measure  of  Damages.  The  measure  of  damages 
2  for  the  condemnation  of  part  of  an  entlty^ — for  Instance,  a 
farm — is  the  dlfTerence  between  the  fair  market  value  of 
the  entity  before  the  condemnation  and  taking,  and  such 
value  Immediately  after  the  condemnation  and  taking.  In 
arriving  at  the  value  of  the  original  entity,  due  considera- 
tion should  be  given  to  any  particular  value  which  the  part 
sought  to  be  taken  may  have  for  purposes  other  than  those 
to  which  it  may  be  then  devoted.  Watters  v.  Piatt,  184 — 
208. 

EQUITY. 

Bewrlting  Contract.    The  principle  that  equity,  having  once  ob- 

1  talned  Jurisdiction,  will  retain  it  for  full  settlement  of  the 
litigation,  does  not  embrace  the  power,  in  the  absence  of 
fraud,  accident,  mistake,  or  hreach,  to  rewrite  a  contract  and 
provide  for  performance  at  a  time  and  place  different  from 
that  provided  in  such  contract.    Schee  v.  Phelps,  184 — 1134. 

Timeliness  of  Issues.    A  purely  law  action  In  the  superior  court 

2  may  be  converted  into  a  purely  equitable  action  after  the 
cause  has  reached  the  district  court  by  proper  transfer. 
Gardner  v.  Kerlin,  184-— 798. 

ESTOPPEL.     See  Pleading,  1. 

Equitable  Estopp^— Mistaken  Action  Induced  by  Wrongful  Oon- 
1  dnct.  One  whose  wrongful  conduct  has  led  his  antagonist 
into  mistakenly  planting  his  right  to  recover  on  an  unten- 
able ground,  may  not,  on  the  plea  that  he  has  been  to  great 
expense  in  preparing  his  defense  to  the  untenable  claim, 
prevent  his  said  antagonist,  after  discovering  such  wrong- 
ful conduct,  from  shifting  his  claim  to  a  tenable,  ground. 
Johnson  v.  Farmers  Ins.  Co.,  184 — 680. 


1416  Index,  Vol.  184. 

EsTOPPiL  Continued  to  Eyidsncb 

Equitable  Estoppel.    One  may  not  be  estopped  to  assert  his  title 

2  to  lands,  because  of  representations  by  others  for  which  he 
is  in  no  wise  responsible.    White  v.  Graybill,  184 — 897. 

Taking  Advantage  of  One's  Own  Wrong.    One  may  not  insist 

3  that  another  do  a  certain  thing,  and  then,  when  such  other 
has  complied,  base  any  estoppel  thereon.  So  held  as  to  the 
payments  of  illegal  insurance  assessments.  Richey  t.  Sov- 
ereign Camp  W.  of  W.,  184 — 10. 

EVIDENCE.      See  Criminal  Law;  Gifts,  1,  2;  Libel  and 
Slander,  4-6;  Marriage. 

Presumptions. 

Destruction  of  Evidence.    The  burden  of  proof  to  show  the  due 

1  execution  of  an  instrument  is  not  met  by  evidence  that  the 
one  alleged  to  have  executed  it  had  in  his  possession  an  in- 
strument of  the  nature  alleged,  and  voluntarily  destroyed  It 
So  held  as  to  an  insurance  policy.  Straight  v.  American 
Life  Ins.  Co.,  184—301. 

Must  Yield  to  Positive  Testimony.    Principle  recognized  that  pre- 

2  sumptions  must  yield  to  positive  and  unimpeached  testi- 
mony to  the  contrary.  Straight  v.  American  Life  Ins.  Go.« 
184—301. 

Burden  of  Proof. 

Overthrowing  Unequivocal  Release.    One  who  executes  an  uncon- 

3  ditional  release  of  all  claims  for  damages  growing  out  of 
an  injury,  has  the  burden,  in  an  action  against  a  third  party 
on  account  of  the  same  injury,  to  show  that  such  release 
was  not  a  satisfaction  of  all  claims  growing  out  of  said  in- 
jury.   Middaugh    v.  Des  Moines  I.  &  C.  S.  Co.,  184 — 969. 

Relevancy,  Materiality,  and  Competency. 

Standard  for  Judging  Alleged  Malpractice.    Physicians  of  the 

4  allopathic  school  of  medicine,  who  are  not  familiar  with  the 
homeopathic  method  of  using  or  administering  medicine  or 
treating  disease,  are  not  competent,  in  an  action  for  alleged 
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malpractice  growing  out  of  homeopathic  treatment,  to  give 
their  opinion  as  to  whether  certain  medicine  would  produce 
any  physiological  effect,  or  any  effect,  on  the  patient;  and 
especially  is  this  true  when  it  appears  that  the  physicians 
of  the  homeopathic  school  seek,  in  their  treatment,  to  avoid 
physiological  effect.    Van  Sickle  v.  Doolittle,  184 — 886. 

Absence  of  Oi;o88-Examination.  Transcripts  of  the  testimony  of 
5  witnesses  at  a  former  trial  are  non-admissible  on  a  subse- 
quent trial,  when,  without  fault  of  the  adverse  party,  such 
witnesses  were  not  cross^xamlned  beyond  preliminary  mat- 
ters. So  held  where  a  continuance  (on  motion  of  the  one 
offering  the  transcript)  prevented  a  cross-examination. 
Kemble  v.  Lyons,  184 — 804. 

Absence  of  Oross-Examination  as  Qrounds  for  Exdualon.    Princl- 
G    pie  recognized  that  the  evidence  of  a  witness  on  direct  ex- 
amination must  be  excluded  when,  without  fault  of  the  ad- 
verse party,  cross-examination  has  been  prevented.    Kem- 
ble V.  Lyons,   184 — 804. 

Other  Contracts.    On  the  issue  whether  defendant  entered  into 

7  a  certain  contract  with  plaintiff,  evidence  is  not  admissible 
to  the  effect  that  defendant,  about  the  same  time  and  place, 
entered  into  similar,  but  independent,  contracts  with  vari- 
ous other  persons.    Wilkinson  v.  Dllenbeck,  184 — 81. 

Insurance  as  Bearing  on  Negligence.    Whether  one  who  is  sued  for 

8  damages  resulting  from  his  negligence  did  or  did  not  carry 
insurance  against  such  occurrences  is  wholly  immaterial. 
Livingstone  v.  Dole,  184 — 1340. 

Res  ^Kf^TAF. 

Bes  Gestae.    Res  gestae  does  not  embrace  matters  of  mere  opin- 

9  ion,  nor  narratives  of  past  events.  So  held  as  to  w^at  an 
injured  party  said  about  his  injuries,  an  hour  after  they  oc- 
curred.   Budde  V.  National  Trav.  Ben.  Assn.,  184 — 1219. 

Admissions. 

Settlement  of  Bastardy  Proceedings.    Arguendo,  it  Js  asserted 
10    that  the  act  of  a  defendant  in  bastardy  proceedings,  in  mak- 
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ing  a  financial  settlement  of  the  proceeding  in  faror  of 
complainant,  la  a  persuasive  admission  of  the  paternity  of 
the  child  In  question.    Trier  y.  Singmaster,  184 — 307. 

Pleadings  as  Evidence.    Authorized,  but  withdrawn,  pleadings 

11  which  contain  material  admissions  in  favor  of  the  one 
against  whom  filed,  are  admissible  as  evidence.  Farmers 
Handy  Wagon  Co.  v.  Casualty  Co.,  184—778. 

Katlfloation  of  Voidable  Deed.    In  an  action  by  an  heir  to  set 

12  aside  a  constructively  fraudulent  deed,  which  had  been  ob- 
tained from  a  deceased  ancestor,  admissions  of  said  heir 
that  she  had,  for  many  years,  fully  coincided  with  said  an- 
cestor's determination  not  to  legally  question  said  deed, 
because  of  a  mutual  regard  for  the  grantee,  and  admissions 
of  said  heir,  prior  to  her  suit,  that  she  herself  did  not  desire 
any  part  of  said  land,  are  competent  on  the  issue  as  to 
whether  said  heir  had  irrevocably  ratified  and  acquiesced 
in  said  fraudulent  deed.    Andrews  v.  Armagast,  184 — 698. 

Hearsay. 

Facts  Learned  tnm  Others.    What  a  witness  learned  from  oth- 

15  ers  as  to  the  manner  in  which  a  party  conducted  his  busi- 
ness, without  any  showing  of  personal  knowledge  on  the 
part  of  the  witness  of  the  truth  of  the  facts,  is  pure  hearsay. 
State  V.  Cater,  184—667. 

Parol  as  Affecting  Writing. 

Third  Parties— Beal  Katore  and  Pnxpostt  of  Writing.  A  first 
14  mortgage  holder,  to  whom  a  policy  of  Insurance  on  the  mort- 
gaged property  is  payable,  may.  In  avoidance  of  a  plea  that 
a  second  and  subsequent  mortgage  between  a  buyer  and  a 
seller  of  the  insured  property  worked  a  forfeiture  of  the 
policy,  show  by  oral  testimony,  that  such  second  mortgage 
was  executed  for  the  sole  purpose  of  substituting'  the  same 
for  the  first  mortgage.  State  Cent.  Sav.  Bank  v.  St  Paul 
F.  ft  M.  Ins.  Co.,  184—290. 

Identif^ring    SubJect-IAatter.    Parol    evidence    is   admissible   to 

16  identify  the  ambiguously  expressed  subject-matter  of  a  writ- 
ten contract.    Hanson  v.  Hall  Mfg.  Co.,  184 — ^1091. 
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PrttUminaxj  KegotUtioiui,    Negotiations,  preliminary  to  the  ez- 

16  ectttion  of  a  complete  written  contract,  are  merged  in  the 
said  contract    Nelson  y.  Tracy,  184 — 1118. 

Live-Stock-Bhlpping   Oontracts.    A   written,   live-fftock-shipping 

17  contract,  complete  and  unamibiguous,  may  not  be  varied  by 
prior  oral  shipping  directions.  Harks  ft  Shields  t.  Chicago, 
R.  I.  ft  P.  R.  Co.,  18i--1852. 

Opinion  Evidbncid. 

Kate  of  Speed.    An  opinion  as  to  the  rate  of  speed  may  not  be 

18  .based  solely  on  the  marks  made  by  the  skidding  of  a  yehide 

in  the  highway.    Nelson  y.  Hedin,  184 — 657. 

Bzpert  XTsurping  Function  of  Jury.    An  expert  must  not  be  per- 

19  mitted  to  usurp  the  functions  of  the  jury.  So  held  where 
an  expert  was  permitted  to  say,  in  effect,  that  deceased  was 
mentally  incapable  of  executing  a  will.  In  re  Will  of  Jahn, 
184—416. 

Expert  Testifying  Directly  to  Beasonable  Oare.    A  physician, 

20  though  qualified  as  an  expert,  in  an  action  for  alleged  mal- 
practice, may  go  no  further  than  to  state  the  practice  or 
cu8t(yni  which  preyails  In  the  treatment  of  disease  in  the  lo- 
cality, and  under  the  circumstances,  in  question.  He  may 
not  wholly  usurp  the  functions  of  the  jury  by.  stating  that 
certain  treatment  was  not  ordinarily  skillful  ESspecially 
may  he  not  so  testify  when  he  speaks  solely  from  the 
standpoint  of  a  school  of  medicine  radically  foreign  to  the 
one  in  question.    Van  Sickle  y.  Doolittle,  184 — 885. 

Examination  of  Experts.    Error  may  not  be  predicated  on  the 

21  fact  that  a  witness  gave  expert  testimony  without  first  qual- 
ifying, when  he  later  qualified,  and  gave  the  same  testi- 
mony.   Livingstone  v.  Dole,  184 — 1340. 

Competency  of  Experts.    An  incompetent  opinion  may  be  ren- 

22  dered  harmless  by  a  later  detail  by  the  witness  of  his 
sources  of  knowledge,  and  by  an  explanation  which  defi- 
nitely reveals  what  he  meant  by  the  opinion  in  question. 
Livingstone  v.  Dole,  184 — ^1340. 
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Weatber  Oonditlons.    Whether  weather  conditions  were  the  same 

23  on  two  different  occasions  is  a  question  of  fact,  and  not  of 
opinion,    Livingstone  y.  Dole,  184 — 1340. 

Speed.    Competency  to  estimate  speed  is  a  condition  precedent 

24  to  giving  one's  judgment  as  to  speed ;  and  a  question  whether 
an  object  was  moving  "as  fast  as  a  man  running,"  is  not 
allowable,  because  presenting  no  standard  of  comparison. 
Livingstone  v.  Dole,  184 — 1340. 

Weight  and  Suppicibncy. 

Physical  Impossibility.    The  physical  impossibility  of  a  transac- 

25  tion  is  sufl^ient  reason  for  wholly  rejecting  it.  Giese  v. 
Kimball,  184—1283. 

Bepresentations  of  a  Deceased.    Evidence  of  alleged  representa- 

26  tions  of  a  deceased  person,  especially  when  contradiction 
is  impossible,  should  be  carefully  scrutinized  and  cautiously 
weighed.    Compton  v.  Hites,  184 — 1074. 

EXEOUTOBS  AND  ADHINISTRATOBS. 

Kew  Trial  on  Application  for  Distribution.  Whether  a  motion 
for  a  new  trial  on  an  application  for  distribution  must  be 
made  within  three  days  after  the  entry  of  an  order  of  al- 
lowance, as  in  case  of  ordinary  actions  at  law,  quaere,  (See 
Sec.  3756,  Code,  1897.)     Hess  v.  Hess,  184—796. 

EXEMPTIONS. 

Alimony  Non-Ck)]lectible  from  Personal  Earnings.  The  personal 
earnings  of  a  divorced  husband,  who  has  remarried  and  is 
the  head  of  a  family,  etc.,  are  exempt  from  execution  on  a 
Judgment  for  alimony  in  favor  of  his  former  wife.  Schooley 
v.  Schooley,  184—835. 

FRAUD. 

Evidence— Sufficiency.    Bvidence  reviewed,  and  held  suiAcient 
1    to  carry  to  the  Jury  the  issue  of  fraud*  in  the  purchase  of 
real  estate.    Ulch  t.  Wessel,  184 — ^184. 
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Scienter— BecldeBs  Statements.    Scienter  is  constructively  sup- 

2  plied  by  the  law  in  those  cases  where  a  person^  asserts  a  cer- 
tain fact  to  exist,  Just  as  though  he  personally  knew  it  to 
exist,  when,  in  truth,  he  had  no  knowledge  on  the  subject, 
did  not  reveal  his  lack  of  knowledge,  and  his  assertion  is, 
in  fact,  false.    Ulch  v.  Wessel,  184—184. 

Ratification  of  Fraudulent  Deed.    Katification  of  a  constructively 

3  fraudulent  deed  may  be  irrevocably  binding,  even  though 
the  one  who  will  take  the  benefit  of  the  ratification  has  in 
no  wise  changed  his  position  by  reason  of  the  ratification. 
Andrews  v.  Armagast,  184 — 698. 

FBATTD6,  STATUTE  OF. 

Oral  Agreement  to  Terminate  ^ase.  An  oral  agreement  to  ter- 
minate a  written  lease,  entered  into  subsequent  to  the  exe- 
cution of  ttie  lease,  is  not  within  the  statute  of  fraudij. 
Eggers  V.  Paustian,  184—1250. 

FRAUDULENT  CONVEYANCES. 

Preferential  Conveyance  by  Husband  to  Wife.  A  good-faith  con- 
veyance of  property  by  a  husband  to  his  wife,  in  payment  of 
a  concededly  Just  debt,  is  not  impeached  by  the  fact  that 
the  husband,  prior  thereto,  and  unbeknown  to  the  wife,  had 
included  said  property  in  a  property  statement  to  another 
creditor;  and  especially  so  when  such  property  was,  in 
truth,  the  homestead  of  the  said  husband  and  wife.  Keo- 
sauQua  St.  Bank  v.  Hartman,  184 — 961. 

GARNISHMENT. 

Judgment  without  Jurisdiction.  No  jurisdiction  exists  to  render 
a  Judgment  against  a  garnishee  in  a  proceeding  in  rem 
against  a  nonresident  defendant,  when  the  garnishee's  an- 
swer that  he  had  no  property  in  his  possession  belonging  to 
the  defendant  stands  uncontroverted.  Royer  v.  Mershon, 
18i— 1065. 
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OIFTB.     See  Names. 

Boal  Estate— ETldieiice.    Parol  evldeoce  of  a  gift  of  real  estate 

1  must  be  clear,  satisfactory,  and  conyincing.  Veeder  t. 
Veeder,  184—72. 

iQsafficient  ETldence  of  DeUvery.    A  completed  gift  may  not 

2  rest  on  a  mere  promise  inter  vivos  to  make  a  gift,  nor  on 
any  length  of  possession  which  was,  originally,  permissiye 
only,  unless  there  be  some  evidence  that  such  permissiTe 
possession  was  broken,  and  that  the  subsequent  possession 
was  referable  to  some  promise  that  the  possessor  should 
then  have  the  property  as  his  own.  Oasady  v.  Casady,  184 
—1241. 

When  UndeliTered  Gift  is  Vested.  A  deed  which  proTides  that, 
8  after  the  death  of  the  grantor  and  his  wife,  the  grantee 
shall  pay  the  purchase  price  in  stated  amounts  to  grantor's 
heirs,  but  which  specifically  names  said  heirs,  works  a  com* 
plete  vesting  of  the  several  separate  gifts  in  the  named  per- 
sons as  of  the  date  of  the  deed,  even  though  a  donee  dies  be- 
fore the  payment  is  due.    Rundel  v.  Matter,  184 — 518. 

HABEAS  CORPUS.      See  Costs. 

Scope  of  Review.    An  appeal  in  habeas  corpus  proceedings  will 
not  be  reviewed  de  novo.    "Winter  v.  Winter,  184 — 85. 

HIQHWATS.     See  Easements. 

Prescription  Besting  on  "XJse"  Only.    "Use"  alone  will  never 

1  establish  a  highway  by  prescription.  State  v.  Chismore, 
184-^77. 

Obstructions — ^Improper  Issues.    "Dedication"  and  "prescription" 

2  are  not  proper  issues  in  a  prosecution  for  obstructing  a  reg- 
ularly established  highway.    State  v.  Chismore,  184 — 677. 

Burden  of  Proof.    One  who  is  on  the  wrong  side  of  the  highway 
S    at  the  time  he  suffers  a  collision  with  another,  has  the  bur- 
den to  show  that  his  presence  on  such  side  was  consistent 
with  ordinary  care.    Giese  v.  Kimball,  184 — ^1288. 


Indbx^  Vol.  184.  1423 

HiOBWATs  Continued  to  Husbaitd  and  Wuv 

Law  of  the  Boad.  The  right  of  precedence  at  a  crossing,  whether 
4  existing  by  law  or  custom,  has  no  application  when  the  one 
not  having  such  right  approaches  a  crossing,  and  has  no' 
reasonable  grounds  for  apprehending  a  collision  because 
of  the  distance  from  the  crossing  of  the  one  havtng  such 
right.    Barnes  v,  Barnett,  184 — 986. 

HOMESTEAD.     See  Descent  and  Distribution;  Partition^ 
2,  3 ;  Wills,  6. 

Promise  to  Execute  Mortgage.  A  promise  by  the  husband,  at 
the  time  of  contracting  loans  of  money  to  execute  a  mort- 
gage on  his  homestead,  especially  when  the  husband's  wife 
did  not  Join  therein,  generates  no  equitable  Interest  In  the 
.  promisee  in  said  homestead.  Keosauqua  St  Bank  y.  Hart- 
man,  184—961. 

HUSBAND  AND  WIFE.       See  Descent  and  Distribution  ; 

EJxBMPTioNs;    Fraudulent    Conveyances;    Homestead; 
Marriage;  Wills,  5, 10;  Witnesses,  1.  , 

Alienation  of  Affections  Per  Be.    No  presumption  exists  that  the 

1  affections  of  a  husband  and  wife  for  each  other  were  wholly 
destroyed  by  the  fact  that  one  of  them  had  been  guilty  of 
lewd  and  lascivious  conduct  with  others,  and  by  reason 
tttereof  was  the  victim  of  a  venereal  disease.  Porter  v. 
Heishman,  184 — 9S1. 

Divorce  as  Affecting  Action  for  Alienation.    A  wife's  right  of 

2  action  for  the  alienation  of  her  husband's  affections  is  In 
no  wise  forfeited  by  the  fact  that,  subsequent  to  the  alien- 
atlon,  she  obtained  a  divorce  from  her  said  husband.  Porter 
V.   Helshman,   184 — 931. 

Husband  Preferring  Wife  as  Creditor.    A  good-faith  conveyance 

3  of  property  by  a  husband  to  his  wife,  in  pajrment  of  a  con- 
cededly  just  debt,  is  unassailable,  even  though  other  cred- 
itors of  the  husband  are  unprovided  for.  Keosauqua  St. 
Bankv.  Hartman,  184 — 961. 
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INFANTS.     See  Divorce,  4,  5,  7;  Master  and  Servant,  5, 
18;  Parent  and  Child,  2. 

Custody  and  Protection— JarisdictLon  of  Oourts.  Infants  need 
not  be  brought  personally  into  court  in  order  to  confer  ju- 
risdiction to  make  custodial  orders  with  reference  to  th^n. 
It  is  sufficient  that  they  be  imthin  the  jurisdiction  of  the 
court.    Mollring  v.  Mollring„184 — 464. 

INJTTNCnON.      See  Intoxicating  Liquors,  2,  4,  7. 

Necessity  for  Mandatory  Decree.  The  relief  to  which  plaintiff  in 
Injunction  may  be  entitled  should  be  specifically  decreed, 
and  not  left  in  the  form  of  a  mere  promise  on  the  part  of 
defendant  to  accord  such  relief  to  plaintiff.  Walter  ▼. 
Howe.  184 — 563. 

INSANE  PEKSONS.      See  Boundaries. 

INSURANCE.     See  Actions,  1 ;  Assignments,  1 ;  Contracts, 
7 ;  Estoppel,  3 ;  Evidence,  8,  14. 

Agents. 

Ostensible  and  Actual  Authority.    The  plea  that  an  applicant 

1  for  insurance  must  be  held  to  know  that  he  could  not  ob- 
tain a  policy  through  a  mere  soHcitinff  agent,  without  the 
execution  of  a  written  application,  must  fail  when  it  ap- 
pears beyond  question  that  the  company  had  uniformly 
allowed  such  agent  to  send  in  applications  prepared  hy 
himself,  and  had,  with  equal  uniformity,  issued  policies 
thereon.    Johnson  v.  Farmers  Ins.  Co.,  184 — 680. 

Agent  Acting  for  Both  Insurer  and  Insured.    The  failure  of  an 

2  insurance  agent  to  notify  an  applicant  for  insurance  that 
no  policy  had  been  issued,  when  the  applicant  had  every 
reason  to  suppose  that  it  had  been  issued,  is  the  failure  of 
the  company,  even  though  the  agent  had  promised  the  ap- 
plicant to  act  for  him  in  retaining  the  policy  for  safe-keep* 
ing,  after  it  was  issued.  Johnson  v.  Farmers  Ins.  Co.,  184 
—630. 
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Construction  op  Policy. 

Insurance  Against  Accident  Qaims.  A  policy  of  Insurance  which 
8  indemnifies  the  holder  against  claims  for  damages  on  ac- 
count of  bodily  injuries  **accidentaUy  suffered  *  ♦  •  by  any 
person  *  *  *  hy  reason  of  the  ownership,  mdintendnce,  or 
use**  of  a  described  automobile,  covers  such  a  claim  which 
arises  out  of  the  operation  of  the  car  by  the  adulif  depend 
ent  members  of  the  policy  holder's  family — such  operation 
being  with  the  consent  of  the  owner  of  said  car.  Pullerton 
V.  United  States  Cas.  Co.,  184 — 219. 

Pre-Existing  Incumbrance  on  Property.    A  provision  which  nulli- 

4  fies  the  policy  in  case  the  insured  property  is  or  becomes  in- 
cumbered by  a  lien  which  is  "created  by  the  voluntary  act 
of  the  insured,  or  within  his  control/'  is  not  violated  by 
liens  which  were  created  by  the  prior  owners  of  the  in- 
sured property,  and  before  the  policy  holder  became  a  pur- 
chaser.   Collins  V.  Iowa  M.  Ins.  Co.,  184 — 747. 

Ohange  in  Interest  by  Judicial  Proceedings.    The  foreclosure  of  a 

5  mortgage  and  sale  thereunder  do  not,  prior  to  the  issuance 
of  the  deed,  work  any  change  in  the  "interest,  title,  pos- 
session, or  use"  of  the  insured  property,  within  the  meaning 
of  a  policy  which  avoids  liability  in  case  such  change  ac- 
tually occurs.    Collins  v.  Iowa  M.  Ins.  Co.,  184 — 747. 

Additional  Insurance  by  Execution  Purchaser.    Provisions  against 

6  additional  insurance  by  the  insured  are  manifestly  not  vio- 
lated by  the  act  of  the  purchaser  at  foreclosure  sale  in  tak- 
ing out  a  policy  to  protect  his  interest.  Collins  v.  Iowa 
M.  Ins.  Co.,  184—747. 

Avoidance  of  Policy. 

Conditions  Subsequent — ^Implied  Waiver.    A  policy  requirement 

7  that  the  insured  shall  give  immediate  written  notice,  with 
full  particulars  of  all  claims  for  loss,  is  waived  by  the  con- 
duct of  the  insurer  in  acting  on  oral  notice,  and  so  conduct- 
ing itself  as  to  lead  the  insured  to  believe  that  written  no- 
tice would  not  be  required.  Farmers  Handy  Wagon  Co.  v. 
Casualty  Co.,  184—773. 

Vol.  184  lA.—OO 
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Oonditioiui  SubBequent— Implied  Waiver.    A  oondition  in  an  em- 

8  ployer's  liability  policy  to  the  effect  that  no  liability  should 
attach  to  the  insurer  until  the  insured  should  suffer  suit 
and  Judgment  on  the  claim,  and  pay  the  Judgment,  is  waived 
by  an  explicit  and  unqualified  assertion  by  the  insurer  that 
he  was  not,  and  would  not  foe,  liable  on  the  claim,  irre- 
spectiye  of  the  outcome  of  such  a  suit  Evidence  held 
sufficient  to  present  a  Jury  question  on  the  issue  of  such 
waiver.  Farmers  Handy  Wagon  Co.  v.  Casualty  Co.,  184 — 
778. 

What  OonstitateB  a  "Ooncealment."    Naked  failure  of  an  in- 

9  Bured  to  inform  the  insurer  of  the  existence  of  a  material 
fact  is  not,  per  Be,  a  ^concealment,'*  within  the  meaning  of  a 
policy  which  provides  for  nonliability  in  case  of  a  conceal- 
menu  "Concealment"  embraces  the  intentional  withholding 
of  a  material  fact  which  the  insured  ought,  in  honesty,  to 
communicate.    Collins  v.  Iowa  M.  Ins.  Co.,  184 — 747. 

Waiver  of  Erroneous  Statement  a»  to  Ownership.    An  erroneous 

10  statement  as  to  ownership  of  property  becomes  quite  imma- 
terial when,  subsequent  to  the  issuance  of  the  policy,  the 
insurer  was  fully  apprised  of  the  error,  and  failed  to  cancel 
the  policy.    Collins  v.  Iowa  M.  Ins.  Co.,  184 — 747. 

Forfeiture  op  Policy. 

Change  of  Title— Subsequent  Eeceipt  of  Premiums.    Change  of 

11  title,  in  violation  of  the  terms  of  the  policy,  will  not  for- 
feit the  policy,  when  the  insurer  receives  and  retains  sub- 
sequently maturing  premiums,  with  knowledge  of  the  for> 
bidden  conveyance.  State  Cent.  <Sav.  Bank  y.  St  Paul  F. 
ft  M.  Ins.  Co.,  184—290. 

Incumbrance— New    Mortgage    Supplanting    Old    Mortgage.    A 

12  policy  issued  with  knowledge  of  an  existing  mortgage  on  tlie 
property  is  not  rendered  invalid  by  the  subsequent  execution 
of  a  new  mortgage  for  the  80le  purpose  of  taking  up  the  old 
and  pre-existing  mortgage.  State  Cent.  Say.  Bank  y.  St. 
Paul  r.  ft  M.  Ins.  Co.,  184—290. 
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Actions  on  Policies. 

Venue  in  Action  on  PoUcy.    Motion  to  transfer  to  the  proper 
18    county  is  the  only  remedy  possessed  by  a  foreign  insurance 
company*  when,  on  due  service,  it  is  sued  in  the  wrong 
county  on  a  policy  issued  by  it  in  this  state.    New  Hamp- 
shire Fire  Ins.  Co.  y.  Utterhack,  184 — 6S1. 

Faflure  to  Plead  Avoidance.  A  plea  that  an  admittedly  false  and 
14  material  statement  of  fact  in  an  application  for  Insurance 
avoided  all  liability  on  the  policy  may  not  be  met  by  evidence 
that  the  insured  truthfully  recited  the  facts  to  the  company's 
agent  when  the  application  was  prepared,  unless  such  facts 
are  pleaded  by  the  insured,  in  the  form  of  an  avoidance.  Col- 
lins V.  Iowa  M.  Ins.  Co.,  184 — 747. 

• 

Deductions  from  Policy.  The  insurer  may  not  complain  that  the 
16  court  did  not  instruct  the  Jury  to  deduct  from  the  amount 
due  on  the  owner's  policy  the  amount  of  a  policy  held  by  a 
purchaser  at  execution  sale,  when  the  insurer  asked  no  such 
instruction,  prayed  for  no  such  relief,  and  did  not  show 
that  said  latter  policy  was  collectible.  Collins  v.  Iowa  M. 
Ins.  Co.,  184—747. 

Policy  In  Oeneral — Oral  Applications— Agent's  Negloct  to  Por- 

16  ward— Besnltlng  Damage.  An  Insurance  company  whieht 
directly  or  indirectly,  authorizes  its  agent  to  solicit  oral  ap- 
plications for  insurance  in  definite  amounts,  and  to  receive 
the  premiums  on  the  contemplated  policies,  is  liable  for  the 
damages  resulting  from  the  negUgeni  act  of  the  agent  in 
failing  to  forward  such  an  application  and  the  premium  to 
the  company,  and  in  inducing  the  applicant,  without  negli" 
gence  on  his  part,  to  actually  believe  that  a  policy  had  been 
issued.    Johnson  v.  Farmers  Ins.  Co.,  184 — 680. 

Contract  in  General — ^Negligent  Failure  to  Issuo-— Bvldance.    On 

17  the  issue  whether  an  applicant  for  insurance  was  guilty  of 
contributory  negligence  in  the  matter  of  the  non-issuance  of 
a  policy,  it  may  be  shown  that  the  company's  agent  had  prom- 
ised the  applicant  to  keep  said  policy  in  his  (the  agent's) 
safe,  as  a  matter  of  safe*keeping.  Johnson  v.  Farmers  Ins. 
Co.,  184—630. 
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Statutory  Authority  for  Surety  Bond.    Surety  bonds  gu^rantee- 

18  ing  the  performance  of  purely  private  contract  obligations 
are  not  prohibited  by  our  statute  law.  (Sec.  1709,  Code 
Supp.,  1913.)     Denecke  v.  West,  184 — 600. 

Ck>ntract  in  General — ^lasuance.    The  preparation    of  a     policy 

19  of  insurance,  blank  as  to  date  and  signature,  and  held  by 
the  insurer  pending  an  investigation  of  the  application,  does 
not  constitute  the  issuance  of  a  policy.  Straight  v.  Amer- 
ican Life  Ins.  Co.,  184—301. 

Liability  of  Insurer— I>uty  to  Defend-— -Befusal — ^Effect.    An  in- 

20  demnity  insurer  who  is  under  contract  obligation  to  appear 
and  defend  an  action  against  the  insured,  and  refuses  to  do 
so,  and  thereby  compels  the  insured  alone  to  adjust  the 
matter,  may  not,  on  the  plea  that  the  policy  only  indemnified 
against  a  *'judgment,'*  escape  liability  for  the  amount  of  a 
fair  settlement  effected  out  of  court  by  the  insured  himsell 
Fullerton  v.  United  States  Cas.  Co.,  184 — 219. 

"Bepalr"  and  ''New  Construction."    On  the  issue  whether  cer- 

21  tain  work  constituted  a  "repair  and  maintenance,"  or  "new 
construction  and  an  alteration,"  within  the  meaning  of  a 
policy  of  insurance,  It  would  be  error  to  instruct  that  "ordi- 
nary repair  and  maintenance"  means  ''the  restoration  to  a 
sound  state  what  has  gone  into  partial  decay — tke  restora- 
tion of  a  thing  to  its  former  conditiony  without  change  either 
in  form  or  material,"  Farmers  Handy  Wagon  Co.  v.  Caa- 
ualty  Co.,  184—773. 

Accident  Insurance. 

Death  by  Gas — ^Exemption.    Exemption   of  liability  for   deatb 

22  "from  gases  ♦  •  ♦  accidentally  or  otherwise  taken  ♦••  or  in- 
haled," embraces  a  death  from  gas,  whether  the  gas  was 
inhaled  voluntarily  or  whether  it  was  inhaled  involuntarily 
and  unconsciously,  Jones  v.  Hawkeye  Com.  Men's  Assn.,  184 
—1299. 

Oausal  Connection  Between  Injury  and  Act.    In  an  action  on  a 

23  policy  which  promises  indemnity  in  case  of  death  "resulting 
from  bodily  injury  effected,  directly  and  independently  of 
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all  other  causes,  through  eternal,  violent,  and  accidental 
means/'  prima-facie  causal  connection  between  an  injury  and 
an  act  is  established  by  testimony  tending  to  show:  (a) 
That,  prior  to  and  up  to  the  very  time  of  the  act  in  ques- 
tion, insured  was  strong  and  healthy,  and  was  accustomed  to 
the  ordinary  exertions  of  physical  labor;  (b)  that,  imme- 
diately after  performing  an  act  of  such  labor,  and  before  per* 
forming  any  other  labor,  the  insured  was  taken  sick,  and 
later  died  by  reason  thereof;  (c)  that  the  cause  of  sickness 
loas  some  act  of  external  violence  to  his  person;  (d)  that 
such  act  was  unintentional;  and  (e)  that  such  act  of  vio- 
lence was  of  such  a  nature  that  it  might  have  been  received 
by  the  insured  while  performing  the  work  In  question. 
Budde  V.  National  Trav.  Ben.  Assn.,  184 — 1219. 

Involuntary  Taking  of  Poison.    Exemption   from  liability  for 

24  death  resulting  from  poison  "voluntarily  or  involuntarily 
taken,"  etc.,  embraces  a  purely  accidental  taking — ^a  taking 
which  is  independent  of  any  consenting  action  of  the  mind. 
Riley  V.  Inter->State  Bus.  Men's  Ace.  Assn.,  184 — 1124. 

Accidental  Means — Over-Ezertlon — ^Burden  of  Proof.    Death  from 

25  "voluntary  over-exertion"  Is  a  defense  ul)on  which  the  In- 
surer has  the  burden  of  proof,  under  a  policy  of  accident  In- 
surance which  provides  against  liability  for  such  cause. 
Lickleider  v.  Iowa  St.  Trav.  Men's  Assn.,  184 — 423. 

Diseased  Condition  of  Insured — ^Effect.    When  one  is,  by  a  policy 

26  of  accident  insurance,  indemnified  against  death  from  in- 
juries of  a  specified  nature,  and  dies  from  such  Injuries, 
it  is  no  defense  that  he  was,  by  disease,  more  susceptible 
to  fatal  results  from  such  injuries  than  he  would  have  been 
had  he  been  free  from  such  disease.  Lickleider  v.  Iowa  St 
Trav.  Men's  Assn.,  184 — 423. 


*  'Accident' '  Defined — Injury  Intervening  in  Doing  Voluntary  Act. 

27  An  accident  is  an  event  which  takes  place  without  one*s 
foresight  or  expectation.  Such  an  event  is  none  the  less 
an  accident  by  accidental  means  -because  it  intervenes  in 
the  doing  of  some  voluntary  act  by  the  one  injured,  unless 
the  doing  of  such  voluntary  act  is  attended  with  such  mani- 
fest danger  of  Injury  to  the  doer  that  he  will  not  be  heard 
to  say  that  he  did  not  anticipate  the  consequences.  Lick- 
leider V.  Iowa  St.  Trav.  Men's  Assn.,  184—423. 
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Death  by  Accidental  MeaiiB — ^Frlma-Fade  Oasa.    A  prlmarfacie 

28  rigrht  of  recovery  on  an  ordinary  accident  insurance  policy 
Is  made  by  eyidence  (a)  that  the  Insured  was  engaged,  even 
voluntarily,  In  the  performance  of  a  legitimate  act,  not 
manifestly  dangerous;  (b)  that,  while  so  engaged,  the  in- 
sured unexpectedly  received  some  injury;  and  (c)  that  the 
insured  died  soon  thereafter.  Licklelder  v.  Iowa  St.  Trav. 
Men's  Assn.,  184— -428. 

Beneficiary  Imsubanci}. 

Unreasonable  Ohanges  in  By-Laws.    An  advance  agreement  by  an 

29  insured  in  a  fraternal  benefit  certificate,  to  be  bound  by  fu- 
ture changes  in  the  constitution  and  by-laws  of  the  society, 
does  not  authorize  a  change^  after  the  insured  has  disap- 
peared, which  provides: 

1.  That  disappearance  of  the  insured  shall  create  no  pre- 
sumption of  death  until  it  has  continued  for  a  period  of 
time  equal  to  his  life  expectancy  at  the  time  of  disappear- 
ance; and 

2.  That,  in  case  of  disappearance,  no  liability  shall  attach 
under  the  certificate,  unless  payments  of  assessments,  dues, 
etc.,  are  continued  up  to  the  close  of  such  member's  life 
expectancy.    Richey  v.  Sovereign  Camp  W.  of  W.,  184 — 10. 

niegal  Assessments — ^Payment — ^Effect.    Payment,  for  a  time,  of 

30  illegal  assessments,  works  no  estoppel  to  refuse  to  continue 
to  pay  such  illegal  exaction.  Richey  v.  Sovereign  Camp  W. 
of  W.,  184—10. 

I 

Unequivocal  Dooial  of  Liability— Waiver.  An  insurer  who,  upon 
81  receipt  of  proof  of  death  arising  by  presumption  of  unex- 
plained absence,  unequivocally  plants  himself  upon  the  daim 
that  proof  of  actual  death  alone  will  satisfy  the  policy,  may 
not  thereafter  complain  that  the  submitted  proofs  of  death 
were  not  sufficiently  specific.  Richey  v.  Sovereign  Camp  W. 
of  W.,  184--10. 

"Dependent.' '    The  fact  that  an  insured,  an  orphan,  lived  at  tlia 
32    house  of  his  aunt  by  marriage,  and  made  such  place  hia 
home  for  many  years,  does  not  constitute  the  aunt  a  "de> 
pendent,"  within  the  meaning  of  a  contract  provision  per- 
mitting a  "dependent"  to  be  a  beneficiary.     (And  see 
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1789,  1824,  Code,  1897.)     Rlchey  v.  Sovereign  Camp  W.  of 
W.,  184—10. 

'*BelatiTe''— AniA  by  Affinity.    An  aunt  by  affinity  may  be  a 

33  legal  beneficiary  in  an  assessment  certificate  of  insurance, 
she  being  a  "relative,"  within  the  meaning  of  the  statute 
which  declares  who  may  be  beneficiaries.  (See  Sees.  1789, 
1824,  Code^  1897.)  Richey  v.  Sovereign  Camp  W.  of  W..  184— 
10. 

Prohibited  Beneficiary.    Incapacity  on  the  part  of  a  person  to  be 

34  a  legal  beneficiary  may  not  be  waived  by  the  insurer.  Richey 
V.  Sovereign  Camp  W.  of  W.,  184—10. 

INTEBSTATE  OOMMEBCE.      See  Carriers,  3,  5. 

INTOXIOATINa  LIQUORS.       See  Criminal  Law,  6. 

Contempt — Sufficiency  of  Evidence.    Evidence  held  sufficient  to 

1  show  that  unlawful  sales  of  liquors  were  made  within  the 
territory  covered  by  an  injunction.  Eaton  v.  De  Graff,  184 — 
7«9. 

Notice  of  Injunctional  Decree.    One  who  is  a  party  to  a  suit  for 

2  injunction,  is  duly  served  with  notice  of  the  suit,  and  ap- 
pears by  authorized  counsel,  will  not  be  heard  to  say  that 
he  did  not  know  that  an  injunctional  decree  had  been  issued 
against  him.    Eaton  v.  De  QrafF,  184 — 769. 

Excessive  Fine.    A  fine  of  $600  for  maintaining  a  liquor  nuisance 

3  will  not  be  reduced  simply  on  the  plea  that  the  conviction 
was  defendant's  first  oflfense.    State  v.  Shelton,  184 — 1162. 

Presumption  Justifying  Injunction.    The  statutory  presumption 

4  of  illegality  which  arises  because  of  the  possession  of  intox- 
icating liquors  by  one  not  authorized  to  sell,  is  sufficient, 
unless  rebutted,  to  demand  the  entry  of  a  decree  of  injunc- 
tion.   MoMillan  v.  Tarashansky,  184 — 966. 

Possession  in  Hotel.    Possession  of  intoxicating  liquors  in  the 

5  room  of  a  hotel  by  one  not  authorized  to  sell,  raises  a  statu- 
tory presumption  of  possession  with  intent  to  unlawfully 
sell,  even  though  such  room  is  the  private  dwelling  place  of 
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the  poBsessor.     (Sec.  2427,  Code,  1897.    And  seeCh.  323,  Acts 
37  G.  A.)     State  v.  Marquardt,  184 — 1068. 

Artldes  Employed  in  Violation — ^Possession.     The  court  or  Judge. 

6  pending  an  action  to  enjoin  the  unlawful  sale  of  intoxicating 
liquors,  may,  for  the  purpose  of  maintaining  the  status  gvo, 
validly  issue  an  ex-parte  order,  directed  to  the  sheriff, 
commanding  him  to  retain  in  his  possession  until  further 
orders,  the  difTerent  articles  and  things  possessed  hy  him  and 
alleged  to  have  been  u^ed  by  the  defendant  in  carrying  on 
the  nuisance  in  question.  So  held  as  to  an  automobile. 
State  V.  Raph,  184 — ^28. 

Destruction  of  Liquors  as  Bearing  on  Bi^ht  to  InJunctioiL    The 

7  destruction  of  the  liquors  which  constituted  the  nuisance 
does  not  necessarily  show  that  the  nuisance  has  been  wholly 
abated,  and  therefore  prevent  the  issuance  of  an  order  of 
injunction.     State  v.  Raph,  184 — 28. 

JOINT  ADVENTURES. 

Bights,  Duties,  and  Liabilities — ^Wrongful  Conversion.  Wrongful 
conversion  by  one  Joint  adventurer  of  the  fruits  of  the  ad- 
venture will  be  corrected  by  compelling  the  wrongdoer  to 
account  to  the  injured  party.  Bryan  &  Co.  v.  Scurlock,  184 — 
378. 

JUDaMENT. 

Municipal  Court.    Proceedings  to  vaoate  a  judgment  of  the  mu- 

1  nicipal  court  for  irregularity  in  obtaining  the  same  are 
timely  if  brought  within  one  year  from  the  rendition  of  the 
Judgment.  (Sec.  694-cl7,  Code  Suppl.  Supp.,  1915;  Sec  4093, 
Code,  1897.)     Royer  v.  Mershon,  184 — 1065. 

New  Issues  Preventing  Flea  of  Adjudication.    A  decree  in  a  sue- 

2  cessful  action  instituted  solely  by  one  heir,  to  set  aside  a 
fraudulent  conveyance,  of  which  his  ancestor  was  the  victim, 
and  to  recover  said  heir's  share  In  the  property,  is  not  avail- 
able, as  a  conclusive  adjudication,  to  another  heir  In  a  sub- 
sequent action  to  accomplish  the  same  result  as  to  himself. 
but  met  by  new  defenses  not  adjudicated  in  the  first  action; 
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nor  i8  such  former  holding  a  neceaaarily  controlling  prece- 
dent.   Andrews  v.   Armagast,   184 — 698. 

« 

OoncliialveneBS — ^Identity  of  Facta — Stare  Decisis.    No  decision 

3  of  a  fact  question  in  one  case  is  stare  decisis  unless  there  be 
competent  evidence,  duly  incorporated  in  the  record,  that 
the  facts  in  such  case  are  identical  with  the  facts  in  the 
case  wherein  the  application  of  the  doctrine  is  sought.  San- 
dell  V.  Des  Moines  City  R.  Co.,  184 — 525. 

Validating  Dead  Judgment.    A  judgment  or  decree  which  is  dead 

4  because  entered  on  default,  and  on  a  notice  which,  as  a  mat- 
ter of  law,  conferred  no  Jurisdiction,  may  not  be  imbued 
with  life  by  the  subsequent  filing  of  an  answer  which  (a) 
admits  the  allegations  of  the  petition,  (b)  declares  the  said 
notice  legal,  (c)  waives  any  and  all  defects  in  said  notice, 
and  (d)  consents  to  said  Judgment  or  decree,  and  that  it 
shall  be  binding  and  of  full  force  and  effect.  Doyle  v.  Wilt 
cockson,  184 — ^767. 

Amendment,  Oorrection,  Etc. — Modification  Pending  Appeal.    The 

5  trial  court  has  no  power,  pending  an  appeal,  to  modify  the 
Judgment  from  which  the  appeal  has  been  taken.  Bryan  ft 
Co.  V.  Scurlock,  184 — 378. 

On  Trial  of  Issues — Time  Limit  for  Performance — ^Effect.    Comr 

6  pliance  with  a  decree  which  orders  defendant  to  turn  over 
certain  specific  property  to  plaintiff  within  a  named  time,  is 
not  a  condition  precedent  to  the  continued  existence  Of  the 
order.  Defendant  may  appeal;  and,  upon  affirmance,  the 
original  time  for  performance  having  elapsed,  plaintiff  may 
have  a  new  time  fixed  for  performance.  Bryan  ft  Co.  v.  Scur- 
Icfck,  184—378. 

Kon  Obstante  Veredicto.    A  special  finding  which  is  not,  of  it- 

7  selft  sufficient  to  Justify  a  judgment  non  ol>8tante  veredicto 
may  not  be  aided  by  a  resort  to  the  evidence.  Stevens  v. 
City  of  Chariton.  184—69. 

OoDclusiye  Presumption  as  to  Ownership.    Joint  judgments  carry 

8  no  conclusive  presumption  that  each  of  the  joint  plaintiffs 
owns  an  equal  portion  of  the  Judgment,  unless  such  judg- 
ments rest  on  such  an  issue, .  It  follows  that  the  Judgment  de- 
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fendant  who  has  acauired,  by  asBlgnment,  a  Judgment  against 
one  of  two  Joint  Judgment  plaintiffs,  and  who  attempts  to  set 
off  said  acquired  Judgment  against  said  Joint  Judgment,  may 
be  met  by  a  showing  by  the  remaining  Joint  Judgment  plain- 
tiff that  he  (the  latter)  Is,  In  fact,  the  sole  owner  of  the 
Joint  Judgment;  and  this  is  true  irrespectiye  of  any  priority 
in  date  of  the  Judgment  sought  to  be  set  off,  or  in  its  acqaisi- 
tion.    Schultz  v.  Sylvester,  184 — 869. 

JURY. 


BqultabLe  Suit  on  Note.    Right  to  Jury  trial  does  not  exist  in  an 

1  action  originally  brought  at  law,  but  changed  into  an  equita- 
ble action  for  Judgment  on  a  note  and  for  foreclosure  of  the 
lien  securing  the  same,  and  later  transferred  in  toto,  and 
without  objection,  to  the  equity  calendar.  Oardner  ▼.  Ker- 
lin,  184—798. 

Trial  by  Jury— Waiver— Withdrawal  of  Waiver.    A  court  record, 

2  to  the  effect  that  "the  toaiver  of  the  jury  is  withdrawn^" 
made  upon  the  filing  by  one  of  the  litigants  of  an  issue-chang- 
ing amendment,  will  be  presumed  to  have  been  made  on  the 
mutual  consent  of  both  parties — a  mutual  consent  evideneed 
by  the  act  of  the  one  against  whom  the  amendment  is  aimed, 
in  changing  front  by  reason  of  the  amendment  and  de- 
manding a  jury  trial,  and  by  the  act  of  the  one  filing,  in  so 
doing  on  the  court-imposed  condition  that  he  consent  to 
the  withdrawal.  Farmers  Handy  Wagon  Co.  v.  Casualty  Go^ 
184—773. 


JUSTICES  OF  THE  PEACE. 

Invalid  Original  Notice.    An  original  notice  of  suit  in  a  justloe 

1  of  the  peace  court  which  fixes  the  return  day  at  a  time  In 
excess  of  16  days  from  the  date  thereof  is  a  nullity.  Carr  t. 
King  ft  Tomlinson,  184 — 734. 

Affidavit  for  Service  by  Publication.    Failure  to  file  the  statn- 

2  tory  affidavit  for  service  by  publication  in  attachment  suits 
in  Justice  court,  and  failure,  necessarily,  to  enter  a  proper 
order  in  keeping  with  such  affidavit,  are  fatal  to  all  snbse- 
quent  proceedings.    Carr  v.  King  ft  Tomlinson,  184 — 7S4. 
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Amendments  Allowalile  on  Aiipeal.    Amendments  which  do  no 
8    more  than  plead  an  estoppel  to  deny  a  claim  are  allowable 
on  an  appeal  from  a  judgment  of  a  Justice  of  the  peace  on 
said  claim.    Woods  y.  Independent  School  Dist»  184 — 902. 

LANDLORD  AND  TENANT.       See  Contracts^  6 ;  FraudS; 
Statute  of;  Payment;  Vendor  and  Purchaser,  3. 

Leases. 

ImpUed  Assignment  of  Lease.    An  unrestricted  conyeyanee  by 

1  the  landlord  of  leased  premises  impliedly  carries  to  the 
grantee  an  assignment  of  the  lease.  Nelson  y.  Tracy»  184 — 
1118. 

Lease  Subject  to  Sale.    A  typewritten  clause  in  a  lease  which 

2  giyee  the  lessee  the  right  to  an  extension  of  the  lease,  and  in 
reliance  on  which  the  lessee  has  made  yaluable  improye- 
ments  prior  to  indicating  his  intention  to  demand  the  ex- 
tension, may  be  rendered  nugatory  by  a  printed  clause  in  the 
lease  which  provides  that  lessee  shall  surrender  the  prem- 
ises in  case  of  a  sale  by  lessor.  Pearson  y.  Howell,  184 — 
990. 

Premises — Possession,  Enjoyment,  etc. 

Becoyery  of  Possessionr— Bight  of  Sub-Tenant.  Counsel  concede 
8  that  a  sub-tenant  has  no  greater  right  than  his  immediate 
landlord,  and  that,  if  the  latter  fails  to  pay  his  rent  to  the 
head  landlord,  the  head  landlord  may  remove  both  the  ten- 
ant and  the  sub-tenant  from  the  premises,  even  though  the 
sub-tenant  is  not  in  arrears  on  hia  rent.  Elvidence  reviewed, 
on  the  plea  that  said  principle  was  not  applicable  because, 
by  a  certain  contract,  the  head  landlord  and  tenant  had  sur- 
rendered the  lease  and  the  head  landlord  had  become  the  real 
landlord  of  the  sub-tenant,  and  held  not  to  support  the  plea. 
McKay  Co.  v.  Savery  House  Hotel  Co.,  184 — 260. 


Becoyery  of  Possession — ^Forcible  Detention— Notice.    When  the 
4    officers  of  the  landlord  and  the  officers  of  the  defaulting  sub- 
tenant are  the  same  persons,  a  notice  by  the  landlord  to  the 
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sub-tenant  to  remove  from  the  premises  is  not  illegal 
because  signed  in  the  names  of  its  officers  and  served  by 
one  of  them  on  the  other  as  an  officer  of  the  defaulting  sub- 
tenant.   McKay  Co.  v.  Savery  House  Hotel  Co.,  184 — 260. 

Becovery  of  Possession-— Forcible  Detention— Leiagtli  of  Notice. 

5  While  the  statute  requires  a  three  days'  notice  as  prelim- 
inary to  an  action  of  forcible  detention,  yet  the  tenant  may 
not  complain  if  the  landlord  gives  a  fifteen  days'  notice.  (Sec 
4210,  Code,  1897.)  McKay  Co.  v.  Savery  House  Hotel  Co., 
184—260. 

Recovery  of  Possession— Bight  of  Bemoval — Conflicting  Clansea. 

6  The  right  of  the  landlord  to  remove  the  tenant  for  nonpay- 
ment of  rent  is  not  withdrawn  by  a  clause  under  which  the 
landlord  might  have  served  a  30  days'  notice  of  demand  for 
compliance,  and  in  default  of  such  compliance  caused  the 
rent  for  the  entire  term  to  become  due.  McKay  Co.  v.  Savery 
House  Hotel  Co.,  184-^260. 

* 

Voluntary  Eemoval  as  Defense  to  Eviction  Suit.    A  landlord,  sued 

7  by  his  tenant  for  wrongful  eviction,  may  show,  on  the  Issue 
whether  the  tenant's  removal  was  voluntary  or  otherwise: 

1.  That  he  and  the  tenant  had  a  mutual,  oral  agreement 
for  the  termination  of  the  lease;  and 

2.  That,  prior  to  any  alleged  eviction  by  the  landlord,  the 
tenant  had  determined  to  abandon  the  premises,  and  was 
making  active  efforts  to  so  do.  Eggers  v.  Paustian,  184 — 
1250. 

Dangerous  Condition — ^Liability  of  Landlord.    ^'Retention  of  con< 

8  trol"  by  a  landlord  of  leased  premises  is 'the  very  essence 
of  his  liability  to  keep  the  premises  in  a  reasonably  safe 
condition.  Held^  a  lease  by  a  landlord  of  the  "second  floor" 
of  his  three- story  building  embraced  the  fiallwaya  of  said 
second  tLoor,  and,  as  a  consequence,  the  landlord  owed  no 
duty  to  one  who  was  injured  by  reason  of  the  unsafe  condi- 
tion in  which  such  hallway  was  kept  by  the  tenant;  and 
this  is  true  even  though  the  lease  forbade  obstructions  of 
the   hallway.    Starr  v.   Sperry,   184 — 540. 
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Rent — Lien. 

Waiver.    A  landlord  who  knows,  through  his  authorized  agent, 
9    that  his  tenant  has  sold  rent-incumhered  property,  must,  if 
he  can,  assert  his  lien  prior  to  payment  hy  the  purchaser; 
and  If  he  does  not,  he  waives  his  lien.    Strasberger  y.  Farm- 
ers Elev.  Co.,  184 — S6. 

Waiver.    A  landlord  who  agrees  to  waive  his  lien  for  rent,  in 

10  order  that  the  tenant  may  raise  money  by  mortgage  on  the 
rent-Incumbered  property,  may  not,  after  the  waiver  is  acted 
on,  assert  his  lien  on  the  property.  Strasberger  v.  Farmers 
Elev.  Co.,  184—66. 

Conditional  Sales — ^Priority.    A  written  contract  of  sale,  condi- 

11  tioned  that  title  to  the  property  sold  shall  not  pass  until 
paid  for  by  the  tenant  purchaser,  is  superior  in  right  to  the 
landlord's  lien  for  rent,  even  though  the  purchase  of  the 
property,  the  delivery  thereof  in  installments  to  the  ten- 
ant on  the  leased  premises,  and  the  later  execution  of  said 
written  contract,  were  all  subsequent  to  the  commencement 
of  the  lease,  provided  the  written  cantraci  was  executed  in 
purswsnce  of  an  oral  understanding  to  that  effect,  had  prior 
to  any  delivery  of  the  property.  Trustees  Hubbell  Est.  y. 
Davison,  184—131. 

Conditional  Sales — ^Priority.    A  conditional  sale  of  property,^— 

12  one  in  which  it  is  agreed  that  title  shall  not  pass  to  the 
purchaser  until  he  fully  pays  for  the  property, — executed 
subsequent  to  the  execution  of  a  lease,  is  prior  in  right  to 
the  landlord's  lien  for  rent.  (Sec.  2992,  Code,  1897.)  Sny- 
der v.  Collins,  184—122. 

Individual  Property  of  Partner.    Lessees  who  execute  a  lease  in- 

13  dividually,  and  not  as  a  partnership,  thereby  subject  their 
individual  property  used  upon  the  demised  premises  to  the 
landlord's  lien  for  rent.  (Sec.  2992,  Code,  1897.)  Snyder  v. 
Collins,  184—122. 

LARCENY. 

Value  in  Absence  of  Market.    One  may  testify  as  to  the  reason- 
1    able  value  of  a  stolen  secondhand  article  in  a  given  locality 
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and  at  a  given  time,  even  though  no  general  tfiarket  then 
exista  in  said  locality  for  such  an  article,  when  it  appears 
that  he  had  knowledge,  at  the  time  in  question,  of  the  na- 
ture, use,  condition,  and  original  cost  value  of  said  arUcla 
State  V.  Strum,  184 — ll66. 

Issue,  Proof,  and  Variance.  Whether  there  is  a  fatal  failure  of 
2  proof,  when  an  indictment  for  larceny,  or  for  receiving 
stolen  property,  alleges  the  stealing  or  the  receiving  of  sev- 
eral articles  of  a  lump  sum  value,  and  the  evidence  shows 
that  some  of  the  articles  were  not  stolen,  or  not  received, 
quaere.    State  v.  Strum,  184 — 1165. 

Articles  Severed  ftom  Bealty.    Articles  and  things  severed  from 
8    the  realty  may  be  the  subject  of  a  subsequent  larceny.    State 
V.  Strum,  184—1165. 

LIBEL  AND  SLANDER.      See  Pabtibs^  8. 

Joint  Slander.    Joint  slander  cannot  exist,  in  the  absence  of  a 

1  conspiracy.    Frybarger  v.  Boget,  184 — 788. 

Kon-Slanderous  Words.    Words  cannot  be  slanderous  when  they 

2  do  not  of  themselves  detrimentally  reflect  on  the  good  ehar> 
acter  of  complainant,  and  when  the  circumstances  attend- 
ing  the  uttering  Justify  no  inference  of  bad  character,  ny- 
barger  v.  Boget,  184 — 788. 


Iiibelfl  Per  Se — ^Indirectness  of  Language.    It  is  libelous  per  9e 

3  to  publish  of  an  employee  that  he  was  disloyal,  untrust- 
worthy, a  hypocrite,  and  a  traitor,  even  though  such  charge 
is  clothed  in  the  garb  of  indirectness  of  language  as  to  the 
one  assailed,  when,  from  the  entire  publication,  the  Jury 
might  reasonably  infer  that  such  employee  was  the  person 
intended.    Overstreet  v.  New  Nonpareil  Co.,  184—485. 

Evidence— TJndeirstaading     of     Pubtication— Witnesses— Oompe- 

4  tency.  A  witness  who  has  read  a  libelous  publication  may 
testify  that  he  understood  the  article  to  refer  to  a  certain 
person,  provided  he  first  qualifies  hy  showing  a  knowledge 
of  facts  or  circumstances  which  gave  the  words  of  the  pub- 
lication a  special  meaning  to  him.  Overstreet  t.  New  Non- 
pareil Co.,  184 — 485. 
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Bvidenco— Acts  of  Agent— Autaioritjr.    Acts  of  an  agent  or  em- 

5  ployee  of  a  corporation  defendant,  in  instigating  or  prepar- 
ing the  libel,  are  properly  excluded,  in  the  absence  of  any 
proof  of  authority  in  the  agent  or  employee  to  act  for  the 
corporation  in  such  a  matter.  Orerstreet  v.  New  Nonpareil 
Co.,  184—485. 

ETldeno»— Failure  to  Connect  with  Defendant,    £^vidence  that  a 

6  libel  was  tendered  for  publication  in  newspapers  other  than 
the  one  in  which  it  was  actually  published,  uHth  no  shoio- 
ing  that  the  tender  teas  by  the  defendant,  is  properly  ex- 
cluded.   Overstreet  v.  New  Nonpareil  Co.,  184—485. 

Libels  Per  Se—Ordinary  Effect  of  Language — ^Presumptions.    Any 

7  publication  is  a  libel  per  se,  and  hence  actionable  per  ae, 
if  the  natural  and  ordinary  effect  of  such  publication,  when 
viewed  and  Judged  in  the  light  of  the  circumstances  attend- 
ing such  publication,  Is  to  expose  the  one  at  whom  it  is  lev- 
eled, to  public  hatred,  contempt,  and  ridicule,  or  to  deprive 
him  of  public  confidence  and  esteem;  and  on  such  a  libel 
the  law  supplies,  by  rebuttable  presumption,  the  elements  of 
(a)  falsity  (if  falsity  be  material),  (b)  malice,  and  (c) 
damage  in  some  amount;  and  the  Jury  should  be  so  in- 
structed.    (Sec.  5086,  Code,  1897.) 

Held  that  a  publication  was  libelous  per  Be  which,  in  sub- 
stance, asserted  that  plaintiff  was  a  poor  credit  risk,  un- 
worthy of  credit,  and  ought  not  to  be  trusted.  Turner  v. 
Brien,  184—820. 

Justification— InsufAdency.    A  good  plea  In  Justification   must 

8  be  not  only  as  broad  as  the  literal  language  of  the  publica- 
tion, but  as  broad  as  the  inferences  of  f<ict  necessarily  fiow- 
ing  from  the  literal  language.    Turner  v.  Brien,  184 — 320. 

LICENSES. 

Oriminal  Prosecntion — Selling  Price  of  Goods.  On  a  charge  that 
an  accused  was  a  transient  merchant,  and  had  refused  to  pay 
a  license,  evidence  that  the  accused  was  selling  his  goods 
at  a  price  in  excess  of  the  local  value  of  the  goods  was  wholly 
Irrelevant.    State  v.  Cater,  184 — 667. 

IIENS.     See  Landlord  and  Tenant^  9,  13. 
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LIMITATION  OF  ACnONS. 

Kegligence— Negligent  Failure  to  Issue  Insurance  Policy.    An  ac- 

1  tion  based  on  negligence  resulting  in  the  non-Issuance  of  a 
policy  of  insurance,  with  resulting  damages,  may  be  brought 
at  any  time  within  the  two-year  period  provided  by  Sec. 
3447,  irrespective  of  the  time  which  would  have  been  pro- 
vided In  the  policy,  had  on©  been  Issued.  Johnson  v.  Farm- 
ers Ins.  Co.,  184 — 630. 

Amendments  after  Bunning  of  Statute.    A  specific  and  detailed 

2  allegation  of  negligence  may,  after  the  statute  has  run 
against  an  action,  be  substituted  for  a  general  allegation 
which  had  not,  up  to  the  time  of  substitution,  been  ques- 
tioned.   James  v.  Winifred  CJoal  Co.,  184 — 619. 

Oompntation  of  Period — ^Amendments  Pleading  New  Action.    No 

3  new  cause  of  action  is  pleaded  by  an  amendment  which  aban- 
dons a  former  allegation  that  defendant  had  waived  the  per- 
formance by  plaintiff  of  certain  conditions  precedent,  and 
substitutes,  without  change  in  the  prayer,  an  allegation  that 
plaintlfT  has  performed  all  conditions  of  the  contract  An 
amendment  which  does  no  more  than  protect  a  pleading  from 
a  demurrer  does  not  constitute  the  pleading  of  a  new  cause 
of  action.     Hueston  v.  Preferred  Ace.  Ins.  Co.,  184 — 408. 

Second  Action  as  Continuance  of  Former  Action.    A  shipper  who 

4  is  under  contract  obligation  to  bring  damage  actions  within 
a  stated  time  after  loss,  and  who  has  consumed  such  time, 
and  more,  in  the  unsuccessful  prosecution  of  an  action  In 
the  name  of  the  wrong  party  in  interest,  may  not,  within  six 
months  after  such  unsuccessful  termination,  institute  and 
maintain  an  action  in  the  name  of  the  proper  party,  on  tlie 
theory  that  the  latter  action  is  a  statutory  continuance  ot 
the  first.  (Sec.  3455,  Code,  1897.)  Marks  &  Shields  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  184—1352. 

Defective  Streets — ^Fatal  Injuries.    An  action  for  injuries  result- 

5  ing  in  death,  by  reason  of  a  defective  street,  is  barred  In 
three  months  from  the  accrual  of  the  action,  unless  the  stat- 
utory notice  of  the  time,  place,  and  circumstances  of  the 
injury  Is  served  upon  the  municipality  within  60  days  from 
the  happening  of  the  injury.  (Sec.  3447,  Par.  1,  Code  Supp.. 
1913.)     Bixby  v.  City  of  Sioux  City,  184—89. 
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Wliat  Oonstitntes  Defect  in  Street.  To  avoid  the  special  three 
6  months'  statute  of  limitation  on  actions  founded  on  injuries 
to  the  person  by  reason  of  defectiTe  streets,  etc.,  a  notice 
of  the  time,  place,  and  circumstances  of  the  injuries  must 
be  served  on  the  municipality,  even  though  that  which  made 
the  street  defective  was  a  condition  existing  entirely  outHde 
the  traveled  part  of  the  street.  Blxby  v.  City  of  Sioux  City, 
184—89. 

MABBIAOE. 

Evidence — Sufficiency.  Testimony  by  one  claiming  to  have  been 
the  wife  of  a  deceased  that  she  married  deceased,  was  never 
divorced  from  him,  and  was  his  wife  at  the  time  of  his  death, 
does  not,  prima  facie,  establish  the  fact  of  legal  marriage, 
when  the  record  reveals  the  further  fact  that  claimant  had 
had  three  prior  matrimonial  ventures,  and  offered  secondary 
and  inconclusive  evidence  of  the  death  or  divorce  of  said 
three  prior  husbands.    Worthington  v.  Dilfenbach,  184 — 577. 

MASTER  AND  SERVANT.        See  Carriers,  1,  5. 

The  Relation.  I 

Independent  Contractor.    An   independent  contractor   is  some- 

1  thing  more  than  a  mere  superintendent  or  overseer  of  work 
at  an  agreed  compensation,  even  though  the  latter  had  au- 
thority to  employ  all  labor  and  to  buy  all  material,  but  at  the 
expense  of  the  owner.    Wright  v.  Goldheim,  184-^1041. 

When  One  is  "Contractor*'  and  Not  "Employee."    A  contract 

2  for  services  creates  the  relation  of  contractor  and  employer, 
and  not  the  relation  of  employee  and  employer,  when,  in  Its 
essential  features,  the  employer  retains  no  control  over  the 
details  of  the  work,  but  only  over  the  results.  It  follows 
that  the  retention  by  the  employer  of  some  control  over  the 
one  doing  the  work  does  not  necessarily  render  the  latter  an 
"employee."     Pace  v.  Appanoose  County,  184 — 498. 

Statutory  Regulation. 

Federal  Employers'  Liability  Act— Negligence.    Plain tifTs  neg- 

3  ligence,  in  an  action  for  injury  under  the  Federal  Employ- 

Vol.  184  IA.--91 


1442  Index,  Vol.  184. 

Mabtcb  and  SBEYurr  ContUmed 

era'  Liability  Act  is  no  ground  for  a  directed  verdict  against 
plaintiff*  unlees  the  record  is  such  that  the  court  may 
say,  as  a  matter  of  law,  that  plaintiff's  negligence  was  the 
excluHve  cause  of  the  injury.  Evidence  held  insufficient  to 
Justify  such  holding.    Reed  v.  Dickinson,  184 — ^1363. 

Duties  and  Liability  of  Master. 

Burden  of  Proof.    A  servant  who  pleads  a  specific  act  of  negli- 

4  gence  on  the  part  of  a  master  who  has  rejected  the  condi- 
tions of  the  Workmen's  Compensation  Act  has  the  burden 
to  establish  the  same,  but  he  may  meet  this  burden  by  rely- 
ing on  the  general  statutory  presumption  of  negligence  on 
the  part  of  the  master.  (Sec.  2477*m,  Code  Supp.,  1913.) 
Gay  V.  Hocking  Coal  Co.,  184 — 949. 

Child  Labor— Misrepresentation  of  Age.    A  master  who  has  aa- 

5  sumed  to  employ  a  child  of  such  age  that  its  employment  is 
absolutely  prohibited,  may  not  defend  an  action  for  injury 
to  the  child  arising  out  of  and  in  the  course  of  the  employ- 
ment, by  the  plea  that  the  ohild  falsely  misstated  her  age. 
The  master  must  know  that  the  child  is  of  such  age  that  he 
may  legally  employ  it.  Secklich  v.  Harris-Emery  Co.,  184 — 
1025. 

Necessary  Bemoval  of  Onard.    Negligence  may  not  be  predicated 

6  on  the  act  of  the  master  in  removing  a  railing  from  a  place 
of  work,  when  such  removal,  to  the  fullest  knowledge  of  the 
servant,  was  inevitable,  in  the  progress  of  the  work.  So  held 
where  cars  acted  as  a  railing  at  a  loading  platform.  Kanoe- 
vich  V.  Cudahy  Packing  Co.,  184 — 799. 

Insufficient  Lights.    Defective  lights  at  the  servant's  place  ot 

7  work  cannot  be  said  to  be  the  proximate  cause  of  an  Injuir, 
when  the  lights  which  were  furnished  by  the  master  as  fully 
apprised  the  servant  of  every  condition  surrounding  the  work 
as  the  most  perfect  lights  would  have  done.  Kancevich  v. 
Cudahy  Packing  Co.,  184—799. 

Defectively  Onarded  Machinery.    A  master  who,  to  guard  his 

8  dangerous  machine,  furnishes  A  guard  which,  while  practical, 
is  so  easily  removed  from  the  machine  that  the  employee 
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may  use  It  or  lay  it  aside  as  his  whim  may  dictate,  and  who 
knows  that  the  employee  habitually  uses  the  machine  with- 
out such  guard,  and  who  might  haye  furnished  a  guard  which 
would  have  been  both  practical  and  permanently  attachable, 
may  not,  on  the  plea  of  assumption  of  risk,  escape  liability 
to  an  employee,  even  though  he  he  experienced,  and  one 
charged  with  the  duty  to  remedy  defects,  except  In  those 
cases  where  the  jury  finds  that  no  reasonably  prudent  per- 
son would.  In  view  of  the  imminent  danger,  attempt  to  op- 
erate the  machine  without  a  guard.  Nodland  y.  Kreutzer 
ft  Wasem,  184—476. 

Injuries  Which  Arise  "Ont  Of"  Employment.    An  injury  arises 
9    **out  of*  an  employment  when  it  is  in  some  sense  due  to  the 
employment — when  it  results  from  a  risk  reasonably  inci- 
dent to  the  employment.    Pace  v.  Appanoose  County,  184 — 
498. 

"In  tlfco  Ooiirse  of  Employment."    An  employee  is  "in  the  course 

10  of  his  employment*'  when  he  is  at  a  place  called  for  by  his 
contract  of  service^  is  there  for  the  purpose  of  performing 
such  service,  and  is  doing  something  which  is  necessarily 
connected  with  and  Is  a  part  of  said  service,  in  the  sense 
that  both  the  master  and  the  employee  knows  it  must  be 
done  before  the  employee  can  enter  upon  the  actual  per- 
formance of  said  service.  Pace  v.  Appanoose  County*  184 — 
498. 

Occupational  Disease.    A  miner  may  not  be  required  to  show 

11  that  an  Injury  to  his  health  was  not  the  result  of  a  so-called 
occupational  disease,  when  he  has  shown  (a)  that  the  mine 
owner  violated  his  statutory  duty  to  remove  or  to  neutral^ 
ize  all  poisonous  gases  in  his  mine,  and  (b)  that  such  viola- 
tion was  the  proximate  cause  of  the  injury  to  the  miner's 
health.    Gay  v.  Hocking  Coal  Co.,  184 — 949. 

Place  fob  Work. 

Dangers  Unavoidably  Attending  Work.    A  place  of  work  Is  not 

12  legally  unsafe  when  the  unsafety  necessarily  and  unavoid- 
ably results  from  the  nature  of  the  work  carried  on.  So 
held  as  to  ice  which  accumulated  on  a  platform  during  the 
process  of  loading  ice.  Kancevich  v.  Cudahy  Packing  Co., 
184—799. 
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Fellow  Servants  and  Vice-Principals. 


Incompetency  of  Fellow  Servant.    Incompetency  means  want  of 

13  ability  which  is  adapted  to  the  performance  of  a  task, 
whether  because  of  lack  of  experience,  natural  qualifica- 
tions, or  deficiency  of  disposition  to  properly  use  one's  abil- 
ity and  experience.  Evidence  reviewed,  and  held  to  pre- 
sent a  ji:ry  question  as  to  the  incompetency  of  a  fellow  ser- 
vant, an  1  as  to  the  master's  knowledge  thereof.  James  v. 
Winifred  Coal  Co.,  184—619. 

Workmen's  Compensation  Act. 

Compensation — Computation — Knxymn  and  Unknown  Annnal  Earn- 

14  ings.  Formulae  under  Sections  2477-m9,  Pars,  a  and  i.  and 
2477-ml5,  Pars,  a,  c,  and  f.  Code  Supp..  1913,  for  determin- 
ing the  compensation  of  a  servant  who  has  received  a  disa- 
bility "total  in  character  and  permanent  in  quality,"  are: 

1.  When  the  employment  or  business  is  carried  on  during 
all  the  working  days  of  the  year,  and  the  actual  annual  earn- 
ings of  the  servant  are  unknown  (because,  for  instance,  the 
servant  has  worked  for  the  same  employer  and  In  the  same 
employment  for  less  than  a  year  preceding  the  Injury),  the 
formula  is: 

Average  dally  earnings  x  3f)0  -j-  52  x  50%  =  compensation 
per  week. 

2.  When  the  employment  or  business  Is  carried  on  during 
all  the  working  days  of  the  year,  and  the  actual  annual  earn- 
ings of  the  servant  are  knacn  (because,  for  instance,  the 
servant  has  worked  for  the  same  employer  and  in  the  same 
employment  for  a  full  year  preceding  the  injury),  the 
formula  is: 

Actual  known  annual  earnings  -^  52  x  50%  =  compensation 
per  week. 

3.  When  the  employment  or  business  Is  one  which,  as  a 
matter  of  fact,  or  custom,  is  only  carried  on  for  a  part  of  the 
working  days  of  a  year,  and  the  actual  annual  earnings  are 
unknoum  (because,  for  instance,  the  servant  has  worked  for 
the  same  employer  and  in  the  same  employment  for  less  than 
a  year  preceding  the  injury),  the  formula  is: 

Average  dally  earnings  x  the  number  of  days  during  which 
the  employment  or  business  is  carried  on  during  the  year 
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(in  no  case  less  than  200)  -^  52  x  60%  =  compensation  per 
week. 

4.  When  the  employment  or  business  is  one  which,  as  a 
matter  of  fact,  or  custom,  is  only  carried  on  for  part  of 
the  working  days  of  a  year,  and  the  actual  annual  earnings 
are  known  (because,  for  instance,  the  servant  has  worked 
for  the  same  employer  and  in  the  same  etnployment  for  a 
full  year  preceding  the  injury),  the  formula  is: 

Actual  known  annual  earnings  -^  the  number  of  days  ac- 
tually worked  by  the  servant  during  the  year  x  the  number 
of  days  during  which  the  employment  or  business  was  car- 
ried on  during  the  year  ^  52  x  50%!  =  compensation  per 
week.    Richards  v.  Central  I.  F.  Co.,  184—1378. 

OoiApensation — Deduction  of  Non-Wage  Items.    Sums  given  by 

15  the  master  to  the  servant  and  denominated  "wages,"  but 
which,  in  fact,  are  repaid  to  the  master  for  materials  ad- 
vanced to  the  servant  by  the  master,  in  order  to  enable  the 

.  servant  to  accomplish  the  object  of  his  employment,  are  not 
^  **eamings"  and  should  be  deducted  from  the  servant's  an- 
nual receipts,  preliminary  to  computing  compensation  for 
injuries.  So  held  in  the  case  of  a  miner,  as  to  charges  for 
blacksmithing  and  powder.  (Sec.  2477-ml5,  Par.  g,  Code 
Supp..  1913.)     Richards  v.  Central  I.  F.  Co.,  184—1378. 

Liability  of  Rejecting  Master.    The  liability  of  a  master  who 

16  has  rejected  the  provisions  of  the  Workmen's  Compensa- 
tion Act  must  be  worked  out  solely  through  the  modified  com- 
mon-law action  provided  by  said  act  for  such  cases.  Gay 
V.  Hocking  Coal  Co.,  184—949. 

Proceeding  Against  Joint  Tortrfeasors.    The  common-law  rule  that 

17  a  settlement  with  one  Joint  tort-feasor  bars  an  action  against 
all  other  tort-feasors  has  been  modified  by  Section  2477-m6, 
Code  Supp.,  1913.  Middaugh  v.  Des  Moines  I.  &  C.  S.  Co.,  184 
—969.  • 

Prohibited  Child  Labor.    The  Workmen's  Compensation  Act  does 

18  not  apply  to  a  master  who  has  assumed  to  employ  a  child 
of  such  age  that  its  employment  is  absolutely  prohibited. 
Such  condition  affoids  no  possibility  for  that  mutual  con- 
tract I  elation  upon  which  said  act  essentially  rests.  (Sees. 
2477-a,  2477-m,  Code  Supp.,  1913.)  Secklich  v.  Harrls-Bmery 
Co..  184—1025. 
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FiudingB  by  IiidUBtrial  Commissioner.  A  finding  by  the  Indue- 
19  trial  Commissioner  that  an  employee  was  or  was  not  "in  the 
course  of  his  employment/'  or  that  the  injury  did  or  did 
not  arise  "out  of  the  employment,  is  conclusive  In  those 
cases  where  the  testimony  is  (a)  conflicting,  or  (b)  not  con- 
flicting, but  subject  to  different  inferences.  Pace  v.  Ap- 
panoose County,  184 — 49S. 

MECHANICS'  LIEN. 

ImproYements  by  Vendee.    Real  estate  is  subject  to  a  mechanics' 

1  Hen  for  improvements  placed  thereon  by  a  vendee  under  a 
contract  for  a  deed,  and  with  the  express  or  Implied  con- 
sent and  authority  of  the  holder  of  the  legal  title.  In  such 
case,  both  the  equitable  and  the  legal  title  holder  Is  an  "own- 
er," within  the  mechanics'  Hen  law.  Kimball  Bros.  Co.  v. 
Fehlelsen,  184—1109. 

Perfecting  Lien—Non-Keoesslty  for  Itemized  Statements  and  Ko- 

2  tlce.  The  filing  by  subcontractors  of  itemized  statements, 
and  the  service  on  the  otoner  of  notice  of  such  filing,  are 
wholly  unnecessary,  when  there  Is  no  contest  as  to  the 
amount  due  from  the  owner  to  the  principal  contractor,  and 
the  contest  for  priority  to  the  admitted  fund  Is  solely  be- 
tween the  principal  contractor  and  his  subcontractors. 
Maryland  Cas.  Co.  v.  Des  Moines  C.  B.  U.,  184 — 246. 

Priority — Subsequent  Purchasers  or  Incumbrancers.    An  assignee 

3  of  the  claim  held  by  a  principal  contractor  against  the  owner, 
even  though  the  assignment  was  made  after  the  expiration  of 
30  days  from  the  furnishing  of  all  labor  or  material,  simply 
stands  in  the  shoes  of  the  assigning  contractor.  Such  as- 
signee is  not  a  "purchaser"  or  "Incumbrancer,"  within  the 
meaning  of  Sec.  3092,  Code,  1897.  .Maryland  Cas.  Co.  y. 
Dee  Moines  C.  E.  U ,  184—246. 

Priority — Final  Payment — Conditions  Precedent.    A  principal  oon- 

4  tractor  (and  his  assignee  has  no  greater  right)  may  not  de- 
mand that  a  balance  due  him  from  the  owner  be  paid  to 
him,  to  the  exclusion  of  the  claims  of  his  subcontractors, 
when  said  final  payment  is,  by  contract,  only  due  and  pay- 
able on  the  condition  that  the  principal  contractor  furnish 
to  the  owner  receipts  in  full  for  all  claims  of  subcontractors. 
Maryland  Cas.  Co.  v.  Des  Moines  C.  E.  U.,  184 — 246. 
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Bight  to  Lien— -Unyerifled  Statement.    An  unverified,  unitemized 

5  statement  will  not  preserve  a  lien  lor  a  subcontractor  be- 
yond the  expiration  of  the  30  days  from  the  date  of  tb  a  last 
item  of  material,  etc.  Lee  Canfield  Lbr.  Co.  v.  Heinbaugh, 
184—149. 

Bight  to  laan— Belated  FlUng  of  Claim.    A  etatement  filed  after 

6  the  expiration  of  30  days  from  the  completion  of  the  building 
and  from  the  date  of  settlement  by  the  owner  with  the  con- 
tractor, without  any  notice  of  such  filing  to  the  owner,  ef- 
fects nothing.    Lee  Canfield  Lbr.  Co.  y.  Heinbaugh,  184 — 
149. 

Bight  to  Lien— Fraodulent  Delivery  of  Idaterial.    Delivery  of  ma- 

7  terials  for  the  sole  purpose  of  extending  the  time  in  which 
statement  for  a  lien  may  be  filed,  effects  nothing.  Lee  Can- 
field  Lbr.  Co.  V.  Heinbaugh,  184—149. 

MINES  AND  MINERALS.      See  Mastbb  and  Servant,  11, 
15 ;  Nboligbnce,  1 ;  Taxation. 

lieases — ^Payment  of  Minimum  Boyalties.  A  lessee  who  is  obli- 
gated for  a  stated  period  to  pay  a  minimum  yearly  royalty 
for  mining  coal,  with  the  right  to  terminate  the  lease  when 
all  minable  coal  under  the  premises  is  exhausted,  may  not 
escape  payment  of  such  royalty  unless  he  establishes  (a) 
that  no  minable  coal  exists,  and  (b)  that  he  has  duly  ter- 
minated the  lease.    Fisher  v.  Maple  Block  Coal  Co.,  184 — 397. 

MOSTGAOES.     See    Attachment^    3,    4;    Evidbncb^    14; 
Homestead;   Insurance,  4-6,  12. 

Equitable  Mortgage  by  Advancing  Purchase  Price.  When  one 
1  loans  money  to  vendee  for  the  special  purpose  of  enabling 
the  vendee  to  purchase  specified  property,  with  an  oral 
agreement  that  vendee  will  assign  the  contract  to  the  lender 
as  security,  and  the  money  is  so  used,  though  indirectly, 
and  the  contract  is  delivered  to  the  lender,  and  is,  later, 
formally  assigned  in  fulfillment  of  the  contract,  he  acquires 
an  equitable  Hen  or  mortgage,  superior  to  the  lien  of  a  judg- 
mient  creditor  of  the  vendee.    Vigars  v.  Hewlns,  184 — 683. 
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Ineffectual  Bedemption.  An  attempted  redemption  of  real  es- 
2  tate  from  mortgage  foreclosure  sale,  by  a  Junior  Judgment 
creditor,  is  a  nullity  as  against  a  subsequent  redemptioner, 
when  carried  no  further  than  the  payment  to  the  clerk  of 
the  amount  of  all  prior  liens,  without  any  affidavit  statement 
by  the  attempted  redemptioner  as  to  the  amount  which  he 
ds  willing  to  allow  on  hie  Judgment  claim,  and  without  such 
Information's  appearing  in  any  manner  on  the  clerk's  sale 
book,  or  being  in  any  manner  brought  to  the  attention  of  a 
subsequent  redemptioner.  (Sec.  4056,  Code,  1897.)  Burns 
V,  Hanby.  184—727. 

MUNICIPAL  CORPORATIONS.      See  Criminal  Law,  2; 
Negligence,  14,  IG ;  Waters  and  Watebcoursbs,  1,  3. 

Officers,  Agents,  and  Employees. 

Batlfication  of  Unauthorized  Acts.     Public  policy  does  not  pre- 

1  vent  a  school  board  from  ratifying  that  which  it  might  have 
originally  authorized.  Woods  v.  Independent  School  Dist^ 
184—902. 

Pi'BLic  Improvements. 

Presumption  of  Begularlty.     It  will  be  presumed,  in  the  absence 

2  of  evidence  to  the  contrary,  that  a  public  improvement  was 
commenced  at  the  point  indicated  in  the  resolution  of  neces- 
sity.    Williams  v.  City  of  Cherokee,  184 — 899. 

Substantial  Compliance  with  Contract.     Slight  variations  from 

3  the  contract  for  the  construction  of  a  public  sewer  improve- 
ment, especially  when  beneficial  to  the  property  owner, 
with  no  added  burdens,  do  not  invalidate  the  resulting  as- 
sessments. So  held  where  a  sewer  was  lengthened  a  dis- 
tance of  13  feet  in  front  of  property  which  was  adjacent  to 
the  sewer  as  ordered.  Williams  v.  City  of  Cherokee,  184 — 
899. 

Damnum  Absque  Injuria.    Damage  resulting  from  the  non-negll- 

4  gent  grading,  paving,  and  guttering,  by  a  municipality,  of 
its  public  streets  is  damnum  absque  injuria.    So  held  where 
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damage  resulted  from  accelerated  drainage.    Lessenger  v. 
City  of  Harlan.  184—172. 

EzcesslTe  Special  Assessmenta — ExdnsiTe  Procedure.    Right  to 

5  object  to  the  excessiveneas  of  special  assessments  for  pav- 
ing, etc.,  is,  in  the  absence  of  fraud,  irrevocably  lost  by  fail- 
ure to  raise  said  question  by  proper  objections  before  the 
city  council  within  20  days  after  the  publication  of  the 
notice  of  the  filing  of  the  assessment  plat  and  schedule; 
and  the  naked  fact  that  the  assessment  is  in  excess  of  25 
per  cent  of  the  value  of  the  property  does  not.  in  and  of 
itself,  indicate  any  fraud.  Evans  v.  City  of  Des  Moines, 
;84— 946. 

Torts — ^Acts  ob  Omissions  op  Officers. 

Injury  Besnlting  ftom  Celebration.    A  city  is  not  liable  to  a 

6  person  injured  by  being  hit  by  a  firecracker,  while  on  a  pub- 
lic street  during  a  patriotic  celebration  which,  while  not 
expressly  authorized  by  the  city  authorities,  was  carried 

.on  with  their  full  knowledge  and  acquiescence.    Remy  v. 
City  of  Shenandoah,  184—1370. 

NAJMES. 

Descriptio  Personae.  The  term  "heir,"  when  added  to  the  name 
of  a  person  who  is  to  be  the  recipient  of  a  gift,  will,  ordi- 
narily, be  considered  only  as  a  description  of  the  said  per- 
son.   Rundel  v.  Matter,  184—518. 

NAViaABLE  WATEBS,      See  Debds,  10. 

NEOLiaENCE.     Kee  Insurance,  16,  17;  Master  and  Ser- 
vant, 6;  Physicians  and  Surgeons. 

Acts  Constituting  Negligence. 

Unduly  Narrowing  Pleadings.    A  pleading  which  predicates  neg- 

1    ligence  on  the  presence  of  "bad  air"  in  a  mine  should  not 

be  narrowed,  in  the  instructions,  to  the  presence  of  one 
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specified  gas,  when  the  evidence  fairly  reveals  the  pres- 
ence in  the  mine  of  several  different  gases.  Gay  ▼.  Hocking 
Coal  Co..  184—949. 

Evidence.    Evidence  reviewed,  and  held  Insiifflclent  to  show  neg- 

2  ligence  in  the  operation  of  an  automohile  on  a  much  fre- 
quented street,  at  a  speed  less  than  that  prohibited  by  ordi- 
nance.   Livingstone  v.  Dole,  184 — 1340. 

Oiiards  Which  Prevent  Use  of  Place.    Railings  or  guards  which 

3  would  render  the  place  of  work  useless  may  be  omitted  with- 
out guilt  of  negligence  in  so  doing,  and  especially  when  the 
master,  to  the  servant's  knowledge,  furnishes  a  temporary 
guard,  which  the  servant,  through  his  own  fault,  falls  to  put 
in  place.    Kancevich  v.  Cudahy  Packing  Co.,  184 — 799. 

TTnsupported  Allegation.    Negligence  may  not  be  predicated  on 

4  an  order  to  the  servant  to  go  upon  an  unguarded  platform* 
when  there  is  no  evidence  whatever  that  any  such  order 
was  given.    Kancevich  v.  Cudahy  Packiivg  Co.,  184 — 799. 

"Last  Clear  Chance."    The  "last  clear  chance"  doctrine  rests 

6    essentially  on  the  fact  that  the  injured  party  has  been  guilty 

of  contributory  negligence,  and  that  the  one  inflicting  the 

injury  had  due  knowledge  of  such  negligence.    Nelson  v. 

Hedin,  184—657. 

Unguarded  Openings  in  Unfinished  Building.    One  who  has  full 

6  knowledge  of  an  unguarded  opening  in  the  floor  of  an  un- 
finished building,  and  inadvertently  steps  therein,  may  not 
predicate  negligence  on  the  mere  fact  that  the  opening  was 
unguarded,  and  that  he  haa  not  been  warned  of  the  dan- 
gers attending  said  opening.  Trainor  v.  Maine 'ft  Co.,  184 — 
549. 

Non-Anticipated  Dangeirs.    A  motorneer  on  a  street  car  may 

7  rightly  assume,  until  some  preliminary  warning  or  indi- 
cation to  the  contrary  is  given,  that  one  traveling  parallel 
with  and  ahead  of  his  car  will  not  suddenly  turn  across 
the  track.    Sandell  v.  Des  Moines  City  R.  Co.,  184 — 525. 

Absence  of  Warning  Signals.    Negligence  may  not  be  predicated 

8  on   the  absence  of  warning  signals  of  the  presence  and 
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movements  of  that  which  ultimately  caused  an  injury ,--e.  g., 
a  street  car, — when,  at  a  time  when  there  was  no  danger, 
the  injured  party  had  ample  knowledge  of  the  presence 
of  such  thing,  and  of  what  it  was  then  doing  and  what  it 
was  liable  to  do  in  the  immediate  future.  Sandell  v.  Des 
Moines  City  R.  Co.,  184—^25. 

Safe  and  Unsafe  Ways.    Negligence  may  not  he  predicated  on 
9    the  failure  of  a  pedestrian  to  take  a  path  or  way  other  than 
he  did  take,  when  there  is  no  evidence  as  to  the  condition  of 
such  other  way.    Stevens  v.  City  of  Chariton,  184 — 69. 

Using  Known  Befecti^e  Way.    It  is  not  negligence  to  pass  over 

10  a  way  known  to  be  defective,  in  the  absence  of  a  showing 
that  the  party  knew  it  was  imprudent  to  do  so.  Stevens  t. 
City  of  Chariton,  184—59. 

Peoximatb  Cause. 

Failure  to  Maintain  Lookout.    Failure  to  maintain  a  lookout 

11  ahead  of  a  street  car  is  not  the  proximate  cause  of  an  in- 
jury suffered  by  being  hit  by  the  car,  when  such  lookout,  had 
it  been  maintained,  would  not,  because  of  plaintifTa  negli- 
gence, have  avoided  the  injury.  Sandell  v.  Des  Moines  City 
R.  Co.,  184—525.       . 

GONTIUBUTORT    NEGLIGENCE. 

Automobile  Collision.    Manifestly,  one  is  not  necessarily  guilty 

12  of  contributory  negligence  in  driving  across  an  intersecting 
street  in  front  of  one  who  has  the  right  of  way.  Barnes  v. 
Bamett,  184—936. 

■ 

Improper  Measure.    It  is  error  to  instruct  that  the  driver  of  a 

13  conveyance  is  negligent  in  attempting  to  cross  in  front  of 
one  having  the  right  of  way  only  in  case  it  is  apparent  to 
such  driver  that  it  is  impossible  to  cross  without  a  collision. 
Barnes  v.  Barnett,  184 — 936. 

ZnstructioiM — Crossing  Street  at  Points  between  Public  CrossingB. 

14  Proper  for  the  court  to  explain  to  a  jury  the  relative  degree 
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of  care  exacted  of  a  pedestrian  in  crossing  a  public  street, 
(a)  at  a  public  crossing  provided  specially  for  pedestrians, 
and  (b)  at  points  not  so  specially  provided.  Livingstone 
V.  Dole.  184—1340. 

Instructions — Concurrent  and  Ck>ntrilmtory  Nee^gence.    Inclden- 
15    tal  reference,  in  instructions,  to  concurrent  negligence,  in 
connection  witb  correct  instructions  on  contributory  negli- 
gence. Is  harmless  error.    Livingstone  v.  Dole,  184 — 1340. 

Crossing  Streets.    Looking  up  and  down  a  street,  before  attempt- 
•(         16    ing  to  cross  at  points  other  than  usual  crossing  places,  can- 
not be  said,  as  a  matter  of  law,  to  satisfy  the  lawful  demands 
for  care.    Livingstone  v.  Dole,  184 — 1340. 

Failure  to  Meet  Burden.    A  finding  of  want  of  contributory  neg- 
t         17    llgence  is  not  suflaciently  supported  by  evidence  that  an  in- 
jured party,  when  24  feet  from  the  farther  side'  of  a  car 
t  track,  plainly  saw  a  car  300  feet  distant,  and  rapidly  ap- 

proaching on  a  down  grade,  with  no  intervening  objects,  and 
thereafter  gave  the  car  so  little  heed  that  he  did  not  see  it 
again  until  it  was  within  40  feet  of  him.  Devaney  v.  Oma- 
ha &  C.  B.  St.  R.  Co.,  184—1084. 

Pleading  In  Avoidance  of  Contributory  Negligence.    Whether  an 

18  allegation  that  defendant  was  negligent  "in  that  its  em- 
ployee, running  said  car,  saw  plaintiff  long  before  reaching 
the  place  where  plaintifiF  was  struck,  and  negligently  failed 
to  stop  said  car,"  pleads  (a)  an  original  negligence  on  de- 
fendant's part,  or  (b)  an  avoidance  of  the  pleader's  con- 
tributory negligence,  quaere.  Devaney  v.  Omaha  ft  C.  B.  St 
R.  Co.,  184—1084. 

Distracted  Attention.    One  who  voluntarily  and  unnecessarily 

19  places  himself  in  a  position  which  he  must  know  is  one  of 
ever-present  danger,  but  a  danger  which  he,  by  slight  care, 
could  avoid,  but  does  not,  may  not  escape  the  charge  of  neg- 
ligence per  se  by  the  plea  that,  when  injured,  his  mind  was 
wholly  centered  on  a  near-by  object.  Snyder  -v.  Heuer,  184 — 
538. 

Lookout, for  Street  Cars.    One  who  is  driving  parallel  with,  and 

20  ahead  of,  a  street  car,  but  in  close  proximity  thereto,  and 
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knows  that  said  car  has  made  a  temporary  stop,  and  is  liable 
at  any  moment  to  proceed  in  his  direction,  is  guilty  of  neg- 
ligence In  suddenly  and  without  warning  turning  across  the 
tracks  and  In  front  of  the  street  car,  without  looking  and 
ascertaining  the  position  of  the  latter,  and  without  signal 
from  the  traffic  officer  so  to  turn.  Sandell  v.  Des  Moines 
City  R.  Co..  184—525. 

Use  of  Dangerous  Machine  without  Qnard.  Contributory  negll- 
21  gence  on  the  part  of  an  employee  who  is  charged  with  the 
duty  to  make  repairs  and  remedy  defects,  in  habitually  us- 
ing a  dangerous  machine  without  a  guard,  does  not  become 
defensive  except  in  those  cases  where  the  jury  finds  that  no 
reasonably  prudent  person  would  attempt  to  use  the  ma- 
chine without  a  guard,  in  view  of  the  imminent  danger  in 
so  doing.    Nodland  v.  Kreutser  A  Wasem,  184 — 476. 

EVIDENCB. 


Res  Ipsa  Loquitur.  The  maxim  ''res  ipsa  loquitur"  simply  means 
22  that  "the  thing  or  afPair  speaks  for  itself,"  and,  so  speaking, 
authorizes  the  presumption  of  negligence,  In  the  absence  of 
a  showing  to  the  contrary.  Applied  where  a  passenger,  in 
passing  out  of  a  car,  was  thrown  and  injured,  by  the  catch- 
ing of  her  clothing  on  some  projection  near  the  door.  Cal- 
vert T.  Des  Moines  C.  R.  Co.,  184 — ^1238. 

NEW  TRIAL.     See  Criminal  Law,  3,  4. 

Proper  Title.    A  petition  for  a  new  trial  is  properly  entitled  as 

1  in  the  original  action.    Larson  v.  Ainsworth,  184 — 1187. 

Pleading  Doe  Diligence.    A  statement  of  the  facts  constituting 

2  due  diligence  in  proceedings  for  a  new  trial  is  all-sufficient. 
Larson  v.  Ainsworth,  184 — 1187. 

Unavoidable  Oasnalty.    The  act  of  the  plaintiff  in  taking  a  de- 

3  fault  judgment  after  he  had  given  defendant  to  understand 
that  the  action  would  be  dropped,  presentis  ample  baais  for 
new  trial.    Larson  v.  Ainsworth,  187 — 1187. 
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Timeliness  in  Filing  Motion.    The  judge's  calendar  entry,  though 

4  spread  in  full  upon  the  record,  Is  not  the  fhtal  Judgment, 
when  not  so  intended  or  treated  by  the  court.  So  held  In 
computing  the  three-day  limitation  for  filing  motion  for  new 
trial.    Hess  v.  Hess,  184 — 796. 

On  Petition  Only,  after  Tenn.    A  so-called  motion  for  new  trial, 

5  filed  after  the  term,  is  sufQcient,  when  it  embraces  the  mat- 
ters which  would  constitute  a  good  petition,  (Sec.  4092, 
Code,  1897.)     Hess  v.  Hess,  184—796. 

Spedflcatlon  of  Brror.    No  question  is  raised  by  a  motion  for  a 

6  new  trial  which  asserts  error  In  the  overruling  of  a  motion 
for  a  directed  verdict,  when  such  latter  motion  was  made 
before  the  close  of  all  the  evidence,  and  was  not  renewed. 
Loving  V.  Atlantic  So.  R.  Co.,  184—435. 

NUISANCE. 


Bocovery  of  Cost  of  Abating  Kulaaace.  One  who  has  created  a 
nuisance  upon  the  land  of  another  by  wrongfully  overflowing 
the  land  with  diverted  drainage  may  not,  on  evidence  whiOi 
looiad  lead  the  jury  into  the  field  of  pure  speculation,  be 
.  held  liable  to  the  injured  party  for  the  amount  of  a  special 
assessment  subsequently  levied  upon  said  lands  by  reason 
of  the  establishment  and  construction  of  a  public  drainage 
improvement  thereon,  on  the  theory  that  said  nuisance  solely 
necessitated  said  improvement,  and  that  said  assessment, 
therefore,  represented  the  cost  to  the  injured  party  of  abat- 
ing said  nuisance.    Oonklln  v.  City  of  Des  Moines,  184—884. 

OBSTEUCTINO  JUSTICE. 

Resisting  Arrest  without  Warrant.  A  peace  officer  who  attempto 
to  make  an  arrest  without  a  warrant,  because  of  acts  which 
take  place  in  his  presence,  may  be  validly  and  reasonably 
resisted  by  the  one  sought  to  be  arrested,  when  said  acta 
constitute  no  public  offense  or  an  attempt  to  commit  a 
public  ofTense.    State  v.  Small,  184—882. 
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PARENT  AND  CHILD.     See  Bastards;  E>vidbncb^  10. 

Support  by  Child.    An  agreement  to  support  and  care  for  his 

1  parent  and  to  furnish  the  latter  with  a  proper  burial,  in  re- 
•  turn  for  the  parent's  property,  is  not  violated  by  a  failure 

to  erect  a  monument  over  the  grave  of  the  parent;  nor  Is 
such  contract  unconscionable  or  lacking  in  consideration  be- 
cause the  parent  soon  dies,  and  the  child  IS  largely  overpaid 
for  the  services  extended.    Peter  v.  Griffin,  184 — 1061. 

Snrvlvliig  Parent— Preeompti<m.    The  law  indulges  a  Btrong  pre- 

2  sumption  that  a  surviving  parent  has  a  legal  right  to  the 
custody  and  control  of  his  or  her  child — ^a  presumption  not 
overcome  by  the  fact  that  he  or  she  i^llowed  the  child,  dur- 
ing the  period  of  tender  infancy,  and  under  circumstances  of 
distressing  necessity,  to  be  cared  for  by  others.  Winter  v. 
Winter,  184—85. 

PARTIES.     See  Partition,  4. 

Bight  to  Xnterrene.    A  creditor  whose  claim  has  not  been  re- 

1  duced  to  judgment,  and  is  not  lienable,  has  a  right  to  inter- 
vene in  an  adverse  action  against  his  insolvent  debtor,  whose 
assets  have  wholly  passed  into  the  hands  of  a  trustee  for 
final  voluntary  liquidation,  when  it  appears  to  a  certainty 
that  the  intervening  creditor  will  fall  short  of  collecting  his 
claim,  in  the  same  ratio  in  which  the  plaintiff  in  the  action 
succeeds  in  depleting  the  debtor's  already  insufficient  assets. 
Reard  v.  EYeiden,  184 — 823. 

4 
i 

Delay  by  Reason  of  Intervention.    Intervention  should  not  be 

2  refused  on  the  plea  that  it  would  delay  the  action,  when 
the  delay,  if  any,  has  been  fully  acquiesced  in.  Reard  v. 
Preiden,  184—828. 

Defendants — ^Libel.    The  composer  and  the  publisher  of  a  libel 

3  may  be  Joined  in  the  same  action,  and  especially  so  when 
there  is  a  charge  of  conspiracy  to  compose  and  publish. 
Overstreet  v.  New  Nonpareil  Co.,  184 — 485. 
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PARTITION. 

BeJectiBg  High  Bid.    A  high  bid  at  a  good-faith  referee's  sale, 

1  when  presented  for  approval,  should  be  rejected  when,  at 
said  time,  a  bona-flde  and  substantially  higher  bid  is  pre- 
sented. So  held  where  the  subsequent  bid  was,  on  a  218-acre 
farm,  some  1 4,000  in  excess  of  the  bid  at  referee's  sale. 
Harney   v.    Crowley,    184 — 1101. 

Oonstmctlon  of  Decree.    A  decree  in  partition  of  homestead  and 

2  non-homestead  property,  which  decree  specifically  sets  aside 
the  homestead  to  a  widow,  as  per  her  application,  and  then 
orders  a  sale  of  "said  premises,"  will  not  be  construed  as  or- 
dering a  sale  of  the  homestead.  Dalton  v.  Dalton,  184 — 
391. 

Value  of  Homestead  Set  Off  to  Widow.    The  setting  aside  of  the 

3  homestead  to  the  widow,  In  accordance  with  her  demand, 
necessarily  works  the  effect,  in  partition,  of  requiring  the 
court,  in  some  proper  manner,  to  determine  the  ffetir  valiie 
of  the  homestead,  and  to  charge  such  amount  against  her 
one-third  share.    Dalton  v.  Dalton,  184 — 391. 

Actions  for  Partition-— Bight  to  Possession  as  Affecting  Bight. 

4  He  only  may  maintain  partition  who  is  entitled  to  the  ivu 
mediate  possession  of  his  or  her  share  of  the  property.  So 
held  where  there  was  an  attempt  to  partition  prior  to  the 
full  execution  of  a  preceding  trust.  Shillinglaw  v.  Peterson, 
184—276. 

Proceedings  and  Belief-— Incumharances.    A  definite  devise  of  all 

5  testator's  property  to  a  trustee,  with  equally  definite  direc- 
tion to  the  trustee  to  use  the  income  for  the  life  support  of 
two  named  /beneficiaries  and  then  to  sell  the  property  and 
divide  it  among  certain  named  persons,  creates  something 
more  than  an  "incumbrance"  within  the  meaning  of  Sec. 
4249,  Code,  1897,  which  provides  that,  if  any  question  of  "in- 
cumbrances" arises  in  an  action  for  partition,  the  court  may 
direct  issue  to  be  made  for  the  settlement  of  the  same.  Shil- 
linglaw V.  Peterson,  184 — 276. 

PARTNERSHIP.      See  Landlord  and'  Tenant,  13. 
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PARTY  WALLS. 

Undermining  Wall.  A  defendant  in  an  action  for  damages  re- 
sulting from  the  undermining  of  a  party  wall  and  causing  U 
to  fall,  may  not  complain  that  the  trial  court  held  him  liable 
for  negligence  only.    Wright  v.  Goldheim,  184 — 1041. 

PATENTS. 

Denying  Validity  under  Royalty  Contract.  One  who  has  agreed, 
on  proper  consideration,  to  pay  royalties  for  the  privilege  of 
manufacturing  and  selling  a  patented  article  may  not  im- 
peach the  validity  of  the  patept.  Hanson  v.  Hall  Mfg.  Co., 
184—1091. 

PAUFEBS.     See  Counties,  1. 

PAYMENT. 

Execution  of  Notes.  The  execution  of  rent  notes  does  not  con- 
stitute payment  of  the  rent.    Lee  v.  Joslyn,  184 — 1336 

PEEPETUITJLBS. 

Withholding  Estate  during  BCnorlty.  A  devise  of  a  life 'estate 
to  testator's  four  named  grandchildren,  with  remainder,  hy 
appropriate  words  of  present  gift,  to  testator's  great-grand- 
children by  such  life  tenants,  is  not  rendered  violative  of  the 
statute  against  perpetuities  by  a  further  provision  that  re- 
maindermen who  are  minors  at  the  time  of  the  death  of 
the  life  tenant  may  not  receive  their  share  until  they  reach 
their  majority.    Woodard  v,  Woodard,  184 — 1178. 

PHYSICIANS  AND  SUSaEONS.  «     See  Countibs,  1 ;  Evi- 
dence^ 4,  20. 

Neglecting  Patient.  Failure  of  a  physician  to  regularly  call 
upon  the  patient  is  a  fact  which  may  be  received  and  given 
due  consideration,  along  with  other  evidence  bearing  on  neg- 

Vol.   104    fA.— 92 
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ligence  and  proximate  cause.    Van  Sickle  v.  DoolitUe,  184 — 
886. 

PLBADINO.     See  Evidence,  11 ;  Insurance,  14 ;  Larceny, 

2;  Limitation  op  Actions,  2,  3;  Negligence,  18;  New 
Trial,  1,  2. 

Form  and  Allegations  in  General. 

Contradictory  Poiltiona — ^Estoppel.    A  litigant  who,  on  special 

1  appearance,  plants  himself  upon  the  proposition  that  plain- 
tilt  has  not  commenced  any  action  because  the  service  made 
was  on  a  wholly  unauthorized  party,  and  consequently  in- 
duces  the  plaintiff  to  go  ahead  and  secure  new  and  valid 
service,  thereby  estops  himself  from  later  changing  front 
and  asserting  that  the  facts  attending  the  former  proceed- 
ings did  constitute  the  "commencement"  of  an  action,  and 
that  such  action  was  pretnature  under  the  contract  sued 
upon;  and  especially  is  this  true  when  this  change  of  front 
was  deferred  until  the  time  within  which  action  might  be 
brought  had  expired.  Hueston  v.  Preferred  Ace.  Ins.  Co.,  184 
—408. 

Petition. 

Multifarious  Theories  in  One  Count.    A  pleading,  so  framed  in  a 

2  single  count  as  to  authorize  recovery  on  more  than  one 
theory,  will,  in  the  absence  of  attack,  Justify  recovery  on  any 
of  the  theories  which  may  be  supported  by  the  evidence.  So 
held  where,  in  an  action  to  recover  for  a  deficiency  in  land 
bought,  the  petition  would  warrant  a  recovery,  either  on 
the  theory:  (a)  That  the  original  contract  of  purchase  had 
been  breached;  or  (b)  that  the  representation  or  warranty 
in  the  subsequently  executed  deed  had  been  breached;  or 
(c)  that  plaintiff  was  suing  for  an  overpayment  Gardner 
V.  Kiburz.  184— 12M. 

Presumptions  Need  Ko  Supporting  Allegation.    A  pleading  which 

3  alleges  facts  from  which  a  presumption  of  fact  arises,  need 
not  be  aided  by  further  allegations  of  fact  showing  that  the 
presumption  is  true.    Molyneux  ft  Maher  v.  Julius,  184 — 816. 
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Answer. 

Effect  of  Axmwm  aft«r  Entry  of  Void  Judgment.  Whether  the 
4  filing  of  a  curative  answer  (as  to  Jurisdictional  matters) 
after  the  entry  of  an  absolutely  void  default  Judgment 
works  an  estoppel  to  dispute  the  enforcibllity  of  said  Judg- 
ment, or  whether  such  filing  may  be  treated  as  an  appearance 
which  will  authorize  the  entry  of  a  new  and  valid  Judgment, 
quaere.     Doyle  v.  Willcockson»  184— -757. 

Admissions. 

Unquestioned  Pleading.    Failure  to  question  the  sulBciency  of  the 
6    facts  pleaded  to  constitute  a  good  cause  of  action,  la  a  con- 
elusive  admission  of  plaintiff's  right  to  recover  if  he  estab- 
lishes such  facta    Woods  v.  Independent  School  Diet.,  1S4 — 
902. 

Matters  Specially  Pleadable. 

Adjudication.    A  former  adjudication  must  be  specially  pleaded, 

6  in  order  to  admit  evidence  relevant  thereto.    Johnson  v. 
Farmers  Ins.  Co.,  184 — 630. 

Demurrer. 

Pleadings  Demurrable.    Demurrer  will  successfully  He  to  a  plea 

7  in  absolute  bar  of  plaintiff's  action,  when  such  plea,  on  its 
face,  shows  that  the  matter  pleaded  could  not,  at  the  best, 
operate  for  more  than  a  partial  har.  So  held  where  defend- 
ant pleaded  in  bar  a  foreign  Judgment  in  garnishment  which 
sequestered  only  a  part  of  the  debt  sued  on.  Case  A  Co. 
V.  Illinois  Cent.  R.  Co.,  184 — 98. 

(General  Demurrer  to  Two-Count  Petition.    A  general  demurrer  to 
8    a  two-count  petition  may  Justify  a  ruling  sustaining  the  de- 
murrer to  one  count  and  overruling  it  as  to  the  other.    SC 
held  where  one  count  was  barred  by  the  statute  of  Umlti^ 
tion,  and  the  other  count  was  not  so  barred.    Bizby  v.  City 
of  0iouz  City,  184—89. 
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SecoTerable  and  Kon-Becoverable  Items  in  Same  Oonnt.    A  count 
9    Is  not  demurrable  which  contains  one  recoverable  item  and 
others  non-recoverable.    Bixby  v.  City  of  Sioux  City,  184 — 
89. 

Amendments. 

Negligently  IMayed  Amendment.    An  amendment  is  properly  re- 

10  fused  when  offered  for  the  first  time  near  the  close  of  the 
third  trial,  and  when  the  fact  alleged  and  its  materiality 
were  particularly  within  the  knowledge  of  the  pleader,  from 
the  inception  of  the  litigation.  Breen  v.  Iowa  Cent.  R.  Co., 
184—1200. 

Belated  Amendments.    An  an^endment  to  a  petition  for  new  trial 

11  (no  prejudice  appearing)  may  be  made  as  late  as  the  trial 
day.    Larson  ▼.  Ainsworth,  184 — 1187. 

ISSUB^  PfeOOP,  AND  VaEIANCK. 

Joint  Tort — Judgment.    Allegations  of  a  Joint  tort  will  support 

12  a  Judgment  for  damages  against  one  and  dismissal  as  to 
another.  So  held  as  to  libel.  (See  Sees.  8699,  8689,  Ck>de, 
1897.)     Overstreet  v.  New  Nonpareil  Co.,  184 — 485. 

Note:     See  Yocum  v.  Husted,  167  N.  W.  663. 

Facts  Supplied  by  Implication.    An  allegation  of  a  fact  is  suffl- 

13  ciently  met  by  proof  from  which  the  law  will  imply  the  fact 
(See  Sec.  3639,  Code,  1897.)     Ulch  v.  Wessel,  184 — ^184. 

PRINCIPAL  AND  AGENT.       See  Brokers  ;  Corporations  ; 

LiBBL  AND  SlaNDBB^  5. 

Mutual  Rights. 

Agent  Oonyerting  Subject-Matter  of  Employment.    An  agent  who 
1    is  employed  to  devise  a  means  to  accomplish  a  prescribed 
result,  and,  while  so  employed,  invents  such  a  device,  may 
not  lawfully  convert  the  same  to  his  own  use.    The  inven- 
tion helongg  to  the  employer.    Bryan  &  Co.  v.  Scurlock,  184 — 
878. 
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Imputing  Agent's  Knowledge  to  Principal.    An  agent's  knowledge 

2  is  not  imputed  to  the  principal,  in  controversies  between  the 
principal  and  his  said  agent.  MiUenkamp  y.  Willenburg, 
184—809. 

Rights  and  Liabilities  as  to  Third  Persons. 

Personal  Obligation  of  Agent.  An  agent,  while  acting  for  his  prin- 

3  cipal,  may  personally  obligate  himself  to  a  third  person  with 
reference  to  the  matter  which  he  is  handling  for  l^is  prin- 
cipal. E«yidence  reviewed,  and  held  InsutBcient  to  show 
that  a  bank  cashier,  while  acting  for  the  bank,  had  agreed 
to  pay  a  specific  indebtedness  from  the  proceeds  of  a  mort- 
gage loan  made  by  the  bank.    Sultzer  v.  Lutz,  184 — 1031. 

Secret  Limitations  on  Power  of  Attorney.    A  recorded  power  of 

4  attorney  to  execute  surety  bonds  may  not  be  limited  by  un- 
recorded limitations  thereon  not  brought  to  the  knowledge- 
of  third  parties.    Denecke  v.  West,  184 — 600. 

Failure  of  Agent  to  Account.    A  bond  is  in  no  wise  aftected  by 

5  the  fact  that  the  agent  did  not  account  to  his  principal  for 
the  premium  collected.    Denecke  v.  West,  184 — 600. 

Authority  of  Agent. 

Bvidenee.    The  general  authority  of  an  agent  may  be  inferred 

6  from  evidence  of  the  particular  powers  possessed  by  him. 
Strasberger  v.  Farmers  Blev.  Co.,  184 — S6. 

PRINCIPAL  AND  SURETY. 

intra  Vires  in  re  Surety  Bond.    Statutory  authority  to  guarantee 

1  the  fidelity  of  persons  "in  positions  of  trust,  private  or 
public,"  authorizes  the  issuance  of  a  bond  which  guarantees 
the  performance  of  a  purely  private  contract  undertaking. 
Denecke  v.  West,  184—600. 

Surety  Contract  Vioiatire  of  PubUc  Policy.    A  surety  bond  guar- 

2  anteeing  the  performance  of  a  purely  private  contract  obli- 
gation is  not  violative  of  public  policy.  Denecke  v.  West, 
184—600. 
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FrMumptLon  as  to  Corporate  Act.    A  surety  bond  will  be  pre- 
8    sumed  to  be  within  the  corporate  powers  of  the  company 
Issuing  it.    Denecke  ▼.  West,  184—600. 

PROCESS.      See  Actions,  1 ;  Justices  of  the  Peace,  1,  2. 

Invalid  Original  Notice.  No  jurisdiction  is  conferred  by  the 
service  of  an  original  notice  which  states  no  more  than  that 
the  cause  will  come  on  for  hearing  at  an  unnamed  place, 
at  a  named  but  undated  term  of  court,  and  that  default  will 
be  taken  on  a  certain  day.    Doyle  v.  Willcockson,  184 — ^757. 

QUIETINa  TITLE. 

Contract  for  Services  as  Basis.  A  contract  under  which  a  child 
agrees  to  care  for  his  parent,  in  return  for  the  parent's  real 
estate,  while  not  constituting  an  actual  conveyance,  is,  when 
executed,  ample  warrant  for  quieting  the  title  in  the  child  or 
his  grantee.    Peter  v.  Griffin,  184 — 1061. 

BAILROADS.     See  Drains,  6. 

Liability  Attending  Operation— Private  Crossings— Warning  81g- 

1  naJs.  Ordinary  care  may,  in  view  of  peculiar  or  extraordi- 
nary conditions,  demand  the  giving  of  adequate  and  timely 
signals  by  bell  or  whistle  of  the  approach  of  a  railway  train 
at  a  private  crossing,  even  though  not  so  required  by  stat- 
ute. So  held  as  to  a  weed-obscured  crossing.  Hawkins  t. 
Interurban  R.  Co.,  184 — 232. 

lability  Attending  OperaUon—- Approaching  Private  Crossing — 

2  Contributory  Negligence.  Evidence  in  a  quite  close  case  re- 
viewed, and  held  to  present  a  Jury  question  on  the  Issue 
whether  an  injured  party  was  guilty  of  contributory  negli- 
gence in  the  manner  in  which  he  approached  and  went  upon 
a  private  crossing  which  was  alleged  to  have  been  weed-ob- 
scured.   Hawkins  v.  Interurban  R.  Co.,  184 — ^282. 

Ihjnxies  to  Animals— Evidence.    Bvidence  reviewed,  and  held 
8    sufficient  to  show  that  damages  were  traceable  to  the  opera* 
tion  of  a  railway.    Fleming  t.  Chicago,  R.  I.  ft  P.  R.  Co., 
184—785. 
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Injuries    on    Trftck — Trespassers — Anticipating    Presence.    Rail- 

4  road  employees  are  under  no  duty  to  anticipate  the  presence 
of  unknown  trespassers  in  and  about  their  cars,  by  reason 
of  the  fact  that  such  trespassers  had,  previous  to  the  time  in 
question,  been  permitted  to  play  in  the  railroad  yards. 
Miles  V.  Chicago,  R.  I.  A  P.  R.  Co.,  184—461. 

Aeddents   at   Orossings— ^NegUgence— Jury   Question.    Bvidence 

5  attending  an  accident  at  a  crossing  reviewed^  and  held  to 
present  a  jury  question  on  the  issue  (a)  of  defendant's 
negligence,  and  (b)  of  plalntifTs  contributory  negligence. 
Borough  y.  Minneapolis  A  St.  h.  R.  Co.,  184 — 210. 


Svidence— Snfllciency.    Evidence  reviewed,  and  held  sufficient  to 

1  sustain  a  conviction  for  rape.    State  v.  Geier,  184 — 874. 

ETidence— Corroboration.     Corroborating  evidence,  in  prosecu- 

2  tions  for  rape,  may  be  sufficient  to  satisfy  the  statute,  even 
though  it  does  not  bear  on  the  element  of  force  and  vio- 
lence. Admissicms  by  the  accused  to  the  eCTect  that  he  did 
have  intercourse  with  the  prosecutrix  at  the  time  and  place 
in  question,  constitute  sufficient  corroboration.  State  v. 
Geier,  184—874. 

BECOEIVINQ  STOLEN  GOODS. 

Proof  of  Value.  Value  may  be  established,  in  a  prosecution  for 
receiving  stolen  goods,  by  showing  the  value  uohen  the  prop- 
erty was  stolen,  and  that  no  change  has  taken  place  in  the 
property  up  to  the  time  of  the  felonious  receiving.  State  t. 
Strum,  184—1165. 

REFORMATION  OF  INSTRUMENTS.      See  Equitt,  1. 

Evidence— Weight  and  Suffidency.  Evidence  attending  the  exe- 
1  cution  of  a  contract  reviewed,  and  held,  in  view  of  the  prac- 
tical construction  placed  thereon  by  the  parties,  sufficient  to 
show  a  mistake  and  the  mutuality  thereof,  and  consequent 
justification  for  reformation.  Fullerton  v.  United  States 
Cas.  Co.,  184—219. 
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Estoppel  to  Assert.    A  grantor  who  Is  entitled,  as  against  his 

2  grantee,  to  such  reformation  of  his  deed  as  will  exclude 
from  the  warranty  an  existing  easement  in  favor  of  a  third 
party,  does  not  lose  such  right  by  refusing  to  appear  and 
prosecute,  for  the  grantee,  an  action  to  wholly  exclude  such 
third  party  from  all  interest  in  said  easement.  Harris  t. 
Schrimper,  184 — 1295. 

Instruments    Beformahle — ^Practlcal    Oonstmction — ^Effect.    Ref- 

3  ormation  of  an  ambiguous  contract  so  it  will  express  a  cer- 
tain meaning  is  unnecessary,  when  the  parties  have  mu- 
tually proceeded  upon  the  assumption  that  such  was  the 
meaning  of  the  contract.  Pullerton  v.  United  States  Gas. 
Co..  184—219. 

RELEASE. 

Double  Becovery  for  Same  Injury.  One  who  demands  of  one 
wrongdoer  full  compensation  for  an  injury,  and,  on  a  non- 
fraudulent  compromise,  receives,  in  full  satisfaction,  a  sum 
less  than  that  sued  for,  may  not  thereafter  maintain  another 
action  against  a  third  party  for  the  same  injury,  even  though 
the  different  defendants  are  not  joint  tort-feasors.  Mid- 
daugh  V.  Des  Moines  I.  &  C.  S.  Co.,  184 — ^969. 

REMAINDERS,      ^e  Wills,  10,  11. 

Bequests  Implied  ftom  Mere  Direction  to  Pay.    The  principle 

1  sometii^es  applied,  that  a  remainder  is  contingenty  when 
the  bequest  is  in  trust,  and  is  simply  implied  from  a  naked 
direction  in  the  will  to  pay  to  the  legatee  at  a  named  future 
time,  a  certain  amount  of  money,  does  not  apply  when  the 
testator  has,  in  a  separate  and  comprehensive  interpreting 
clause,  employed  words  of  direct  gift  to  such  remainderman: 
and  especially  is  this  true  (a)  when  it  is  doubtful  whether 
testator  intended  the  remainder  to  be  vested  or  contingent, 
and  (b)  when  the  bequest  is  to  a  direct  descendant.  Wood- 
ard  V.  Woodard,  184 — 1178. 

Withholding  Use  and  Possession.    A  remainder  is  not  contingent 

2  simply  because  the  use,  enjoyment,  and  possession  of  th^ 
property  are  withheld  from  the  remainderman  for  a  period 
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longer  than  the  lived  of  persons  then  in  being,  and  21  years 
thereafter.  (See  Sec.  2901,  Code,  1897.)  Woodard  y.  Wood- 
apd,  184—1178. 

TTncertain  Bemaindermen.  A' bequest  for  life,  and  In  eqnal  sharea, 
3  to  testator's  four  named  grandchildren  (three  of  whom,  at 
the  time  of  the  execution  of  the  will,  had  children  living), 
with  remainder  of  each  share  to  the  children  of  the  life 
holder  of  such  share,  living  at  the  time  of  the  death  of  such 
life  holder,  does  not  create  a  contingent  remainder  because 
of  the  fact  that  testator  could  not  know,  when  the  will  was 
executed,  w?iat  great-grandchildren  would  be  living  when  the 
time  for  the  payment  of  the  remainder  arrived,  Woodard  v. 
Woodard,  184—1178. 

BEPLEVIN. 

UaUllty  of  One  Hot  in  Poesesalon.    One  who  has  sold  the  prop- 

1  erty  of  another,  and  is  neither  in  possession  of  it  nor  col- 
luding with  the  asstgnee  as  to  keeping  possession,  cannot 
be  made  liable  in  an  action  of  replevin.  Carr  v.  King  k 
Tomlinson,  184 — 734. 

Escistence  of  Other  Bemedies.    One  who  is  entitled  to  the  pos- 

2  <  session   of  property  may  maintain  replevin,  even   though 

other  remedies  may  be  open  to  him.  Schaffer  v.  Hoch,  184 — 
23. 

SALES.     See  Vendor  and  Purchasbb. 

Construction  op  Contract. 

Entire  or  Severable  Contracts.    The  placing  of  two  horses  in  an 

1  auction  ring,  with  equal  warranty  of  each  horse,  and  with 
the  option  to  the  bidder  to  take  either  horse  at  the  price  bid, 
or  both  horses  at  double  the  price  bid,  and  a  sale  to  one  who 
elects  to  take  both  horses,  justifies  the  Jury  in  finding  that 
the  contract  was  entire,  and  not  severable,  and,  therefore, 
rescindable  as  to  "both  horses  for  breach  of  warranty  as  to 
one  horse.    Lahift  v.  Keville,  184 — ^1334. 

Numerous  Purchases  Constituting  One  Sale.    Intention  of  the 

2  parties  is  the  material  consideration  on  the  question  whether 
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seyeral  purchaBes  constitute  only  one  sale.    So  held  aa  to 
sales  at  an  auction.    Schaffer  y.  Hoch,  184 — 23. 

Series  of  Acts  Oonstituting  One  Transaction.    A  sale  which  con- 

3  templates  a  delivery  of  property  in  installments,  and,  at  the 
close  of  deliveries,  the  execution  of  a  written  conditional 
sale  contract,  and  consummated  in  accordance  with  such  con- 
templation, will  be  treated  as  a  single  transaction.  Trustees 
Hubbell  Est.  v.  Davison,  184 — 131. 

Routing  the  Q-oods.    He  who  unqualifiedly  orders  goods,  without 

4  designation  of  route,  impliedly  authorizes  the  seller  to  choose 
any  reasonable  route.  Ketchum  ft  Gaston  Co.  y.  Fitzgerald 
H.  ft  B.  Co.,  184—813. 

Bbscission. 

Wrongful  but  Irrevocable  Besdssion.  A  purchaser  at  auction 
6  sale  who,  without  authority,  obtains  possession  of,  and  tfe- 
siroys,  the  note  which  was  given  In  settlement  of  the  pur- 
chases made,  and  tenders  other  notes  which  the  seller  re- 
jects, thereby  accomplishes  a  complete  and  irrevocable  re- 
scission of  his  sales,  and  arms  the  seller  with  right  to  re- 
possess himself  of  the  property  sold.  Schaffer  v.  Hoch,  184 
—23. 

Refusing  Goods  Because  of  Delayed  Deliyery.    A  sale  in  which 

6  title  has  passed  to  the  buyer  by  reason  of  delivery  to  a 
carrier,  in  accordance  with  the  orders  of  the  buyer,  is  in  no 
wise  defeated  by  subsequent  delay  on  the  part  of  the  carrier 
in  delivering  the  property,  wUea^  the  seller  U  in  tome  moih 
ner  reapon^ihle  for  such  delay.  Failure  of  the  seller  to  for- 
ward a  bill  of  lading,  and  shipping  over  one  of  two  permiaal- 
ble  routes,  are  not  sufficient  to  show  such  responsibility,  on- 
less  such  acts  are  shown  to  have  been  the  proximate  canae 
of  the  delay.  Ketchum  ft  Gaston  Co,  v.  Fitzgerald  H.  ft  B. 
Ck)..  184—813. 

Mutual  Agreement  to  Besdnd  after  Iioss  of  Bight.    A  return  of 

7  goods  to  the  seller,  at  a  time  when  the  buyer  has,  by  his  de- 
lay or  other  conduct,  wholly  forfeited  his  right  to  rescind, 
followed  by  a  mutual  agreement  that  the  seller  may  take 
the  goods  from  the  carrier  for  examination,  and  that  the 
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seller  will  accept  the  return  of  the  goods  In  case  they  are 
defective,  constitutes  a  valid  rescission  by  agreement,  when 
it  further  conclusively  appears  that  the  goods  were  de- 
fective, as  claimed  by  the  buyer.  Rice  ft  Hutchlns  Co.  v. 
Oransky,  184 — 6. 

Befosal  to  Accept  Betom— Betention  by  Bnyer.    A  buyer  who 

8  has  properly  rescinded  by  returning  the  goods  to  the  seller 
may,  upon  the  return  of  the  goods  by  the  seller,  hold  said 
goods  subject  to  the  orders  of  the  seller.  Rice  ft  Hutchlns 
Co.  V.  Oransky,  184—6. 

Conditional  Balss. 

Piloilty  orer  Zduadlord's  Uen.    The  statutory  requirement  that 

9  conditional  sales  (wherein  title  Is  made  to  depend  upon 
some  condition)  must  be  In  writing,  acknowledged,  and  re- 
corded, may  not  be  Invoked  by  a  landlord  who  leased  his 
premises  prior  to  the  conditional  sale.  (Sec.  2905,  Code, 
1897.)     Snyder  v.  Collins,  184—122. 

Bulk  Sales  Act. 


Bebatting  Presumption  of  Fraod.     The  presumption  of  fraud 

10  arising  from  a  sale  in  bulk  without  giving  the  statutory  no- 
tice of  Intention  to  sell  is  wholly  rebutted  by  a  showing  that 
the  creditor,  with  full  and  explicit  knowledge,  actively  par- 
ticipated in  the  sal?  by  his  debtor.  (Sec.  2911-b,  Code  Suppl. 
Supp.,  1915.)     Palo  Sav.  Bank  v.  Cameron,  184 — 183. 

Bnik  Sales  Without  Notice.    The  act  of  a  vendor  in  selling  a 

11  stock  of  goods  without  preceding  notice  to  his  creditors  of 
intent  to  so  do  creates  simply  a  rehuttable  presumption  of  in- 
validity. A  purchase  in  good  faith  and  for  full  value  i$  uf^ 
assailaible,  (See  Sec.  2911-a,  Code  Supp.,  1913,  now  replaced 
by  Ch.  64,  Acts  37  G.  A.)     Wheeler  ft  Motter  Merc.  (3o.  v. 

.   Johnson,  184 — 1034.  , 

SCHOOLS  AND  SCHOOL  DISTRICTS.        See  Gbrtiorari  ; 
Municipal  Corporations,  1. 
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Consolidation  op  Districts. 


Organiiation — ^Inclusion  of  Pazt  of  Subdistrict — ^Effoct.    The  or- 

1  ganization  of  a  consolidated  school  district  in  such  a  manner 
as  to  embrace  therein  a  portion  only  of  several  subdistrictB 
situated  along  one  side  of  a  school  township,  does  not  auto- 
matically convert  all  subdistricts  having  at  least  four  sec- 
tions of  land  in  said  school  township,  into  independent  dis- 
tricts. In  such  case,  said  school  township  organization  is 
in  no  wise  disturbed.  Chapter  342,  Acts  36  G.  A.,  applies 
only  when  the  consolidation  works  an  entire  severance  from 
a  school  township  of  a  subdistrict  having  at  least  four  sec- 
tions of  land.     State  v.  Wald,  184 — 51.. 

Eleetions — ^Ballot  Boxes.    Failure  to  provide  separate  ballot  boxes 

2  for  the  voters  (a)  inside  villages  and  (b)  outside  villages  la 
fatal  to  the  validity  of  consolidation  proceedings,  when  it 
appears  that,  had  such  boxes  been  furnished,  the  consoli- 
dation would  have  been  defeated.  (Sec.  2794-a,  Code  Supp., 
1913.)     Haines  v.  Board,  184—401. 

Elections — Villages.      A     village    is    a     small    assemblage    of 

3  houses  situated  upon  platted  land.  EiVidence  reviewed,  and 
held  to  dhow  the  existence  of  a  village,  within  the  require- 
ments of  the  law  governing  the  supply  of  ballot  boxes. 
(Sec.  2794-a,  Code  Supp.,  1913.)     Haines  v.  Board,  184 — 401. 

Appeals — Void  Consolidation.    Rulings   of  the   county  superln- 

4  ten  dent  or  his  superior  officer,  the  superintendent  of  public 
instruction,  relative  to  the  validity  of  the  organization  of 
a  consolidated  school  district,  are  nullities,  quo  toarranto 
being,  in  such  case,  the  sole  remedy.  Haines  v.  Board,  184 
—401. 


Elections. 

Women  as  Voters.    A  woman  has  no  right  to  vote  on  the  Quee- 
5    tion  whether  a  consolidated  independent  school  district  shall 
be  established  under  Section  2794-a,  Code  Supp.,  1913.     (See 
Sees.  1131,  2747,  Code,  1897.)     State  v.  Snyder,  184—42, 
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Government,  Officers,  and  Meetings. 

Batifloatlon  of  Contract.  The  act  of  a  school  board  in  auditing 
6  and  allowing  a  claim  for  transporting  school  children  to  a 
school,  even  though  in  an  amount  less  than  claimed,  with 
full  knowledge  that  such  transporting  had  been  done  with- 
out any  prior  contract  with  the  board,  irrevocably  ratifies 
and  confirms  the  act  of  transporting — places  the  district  in 
the  same  position  as  though  it  had,  through  its  board,  specifi- 
cally entered  into  such  a  contract,  prior  to  the  rendition  of 
the  services.  (Sec.  2774,  Code,  1897.)  Woods  v.  Independ- 
ent School  Dist.,  184—902. 

SPECIFIC  PERFORMAKCE. 

« 

Unconscionable  Contract  Specific  performance  will  not  be 
granted  of  a  contract  which  is  unconscionable  because  of 
grossly  inflated  values  in  favor  of  the  plaintiff.  Wagner 
V.  Allen,  184—894. 

STATTTTES. 

Conatrnction — Principles.  The  following  principles  of  statutory 
construction  are  recognized  and  applied,  to  wit: 

1.  Expressio  unius  est  excJusio  alterius — the  express  men- 
tion of  one  thing  implies  the  exclusion  of  the  other. 

2.  The  word  *'ahalh'*  when  employed  in  a  statute  which  has 
been  enacted  for  the  purpose  of  conferring  a  right  or  privi- 
lege, will  be  construed  in  a  mandatory  sense.  Vale  v.  Mea- 
senger,  184 — 553. 

STIPULATIONS. 

Construction.    Stipulation    reviewed,    and   held  that   the   facts 

1  therein  conceded  went  to  the  validity  of  a  Judgment  ah 
initio.    Farr  v.  Howerton,  184 — 1049. 

Non-Allowable  Stipulations.     Stipulations  as  to  what  the  law  Is 

2  are  unallowable.     Doyle  v.  Willcockson,  184 — 757. 

STREET  RAILWAYS.      See  Negligence. 
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TAXATION. 

Minerals  Underlying  Surface  of  Land.  Minerals  supposed  to  un- 
derlie the  surface  of  lands,  and  resenred  by  the  owner  in 
his  conveyance  of  the  surface,  may  not  be  assessed  beyond 
a  mere  nominal  sum,  when  it  is  made  to  appear  that  the 
existence  of  such  minerals  is  a  mere  matter  of  conjecture. 
In  re  Appeal  of  CJolby,  184 — ll<Hi. 

TELEGRAPHS  AND  TELEPHONES. 

Prirate  Wires.  One  who  has  acquired  from  a  telephone  com- 
pany the  right  to  have  his  private  telephone  wire  carried 
upon  the  company's  poles,  may  not  complain  of  a  change  in 
the  location  of  the  wire  on  the  poles,  so  long  as  the  sub- 
stantial efficiency  of  the  wire  is  not  impaired.  Anson  v. 
Fobes,  184 — 685. 

TORTS.     See  Master  and  Sbbvant^  17. 

TRIAL.  See  Attachment;  Continuance;  Costs;  Crimin- 
al Law;  Dismissal  and  Nonsuit;  EJquity;  Estoppel,  1; 
Evidence;  Executors  and  Administrators;  Highways, 
3;  Injunction;  Insurance,  13;  Judgment;  Jury;  Master 
AND  Servant;  Negligence;  New  Trial;  Witnesses. 

Conduct  op  Court. 

Change  in  Becord  Bearing  on  Former  BuUng.    A  ruling  on  the  ad- 

1  missibility  of  evidence,  which  is  correct  in  view  of  the 
then  condition  of  the  record,  is  not,  ipso  facto,  rendered  er- 
roneous by  a  subsequent  change  in  the  record.  State  v. 
Shelton,  184—1162. 

Excluding  Indefinite  Question.    One  may  not  complain  of  the 

2  exclusion,  on  cross-examination,  of  a  question  which  calls 
for  the  best  evidence  of  a  paper,  when  the  question  was  not 
proper  cross-examination,  and  when  nothing  appears  as  to 
the  contents  of  the  paper,  had  it  been  received.  Molyneux 
ft  Maher  v.  Julius,  184—816. 
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Reception  of  Evidence. 

BTidtnce  Based  on  BzUblts — ^Failure  to  Introdaeo  BzhlUts.    Ex- 

S  pert  testimony,  taken  by  deposition  and  based  on  certain 
exhibits,  may  be  received  prior  to  the  introduction  of  the 
exhibits,  when  the  court  is  led  to  believe  that  such  exhibits 
will  be  later  introduced;  and  if  such  introduction  is  not 
made  as  to  all  the  exhibits^  and  the  opposite  party  makes 
no  effort  to  exclude  the  prematurely  received  opinion,  he 
may  not  later  complain,  especially  when  the  materiality  of 
the  non-introduced  exhibit  is  not  made  to  appear.  Stevens 
V.  City  of  Chariton,  184—59. 

Premature  Objections.    An  objection  to  a  specified  line  of  tes- 

4  timony,  made  prior  to  the  introduction  of  any  such  tes- 
timony, is  not  premature,  when,  the  objection  being  over- 
ruled, such  testimony  was  Immediately  received.  Worthlng- 
ton  V.  DifPenbach,  184 — 577. 

Kon-Kecessity  to  Repeat  Objections.    A  definite  objection,  once 

5  lodged  against  a  specified  line  of  testimony,  need  not  and 
ought  not  to  be  repeated  at  every  stage  when  such  testimony 
is  offered,  unless  the  objector  has  so  demeaned  himself  that 
the  court  may  fairly  assume  that  the  objector  has  waived 
his  former  objection.    Worthington  v.  Diffenbach,  184 — 577. 

Sua  Sponte  Ex<dU8ion  by  Court.    Inherently  incompetent  and  im- 

6  material  evidence  is  properly  stricken  on  motion,  even 
though  the  mover  assigns  no  reason  therefor.  ,  In  re  Will  of 
Jahn,  184—416. 

Bejectlon  of  Non-Eesponsive  Answers.    He  who  asks  a  question 

7  and  receives  a  non-responsive,  but  relevant,  competent,  and 
material  answer,  has  the  clear  right  to  retain  such  answer 
in  the  record.  (The  court  suggests  that  one  denied  this 
right  may  hardly  predicate  error  thereon,  Inasmuch  as  he 
may  secure  the  matters  of  which  he  has  been  deprived  by 
simply  asking  another  question.)  In  re  Will  of  Jahn,  184 
—416. 
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Argument  and  Conduct  of  Counsel. 

Evading  Bnling  of  Oourt.    A  ruling  that  counsel  was  attempt- 

8  ing,  in  his  argument,  to  evade  a  ruling  of  the  court  with 
reference  to  reading  from  a  transcript,  will,  ordinarily,  be 
conclusive  on  the  appellate  court.  James  v.  Winifred  Coal 
Co.,   184—619. 

Insteuctions — Province  of  Court  and  Jury. 

Assumption  of  Facts.    The  court  need  not,  ordinarily,  assume 

9  the  existence  of  certain  facts,  even  though  they  are  estab- 
lished beyond  question,  when  such  facts  are  merely  col- 
lateral to  the  main  inquiry.    Porter  v.  Heishman^  184 — 931. 

Conceded  Facts.    Requiring  the  jury  to  pass  upon  the  existence 

10  or  non-existence  of  a  material  but  conclusively  established 
fact,  is  reversible  error.  So  held  where  plaintiff  unquestion- 
ably knew  of  the  defective  condition  of  working  appliances. 
Loving  V.  Atlantic  So.  R.  Co.,  184—435. 

Instructions — Issues  and  Theories  in  General. 

laaw  of  Case  Ruling  Damages.    A  holding  on  appeal  that  damages 

11  on  that  record  were  the  result  of  passion  and  prejudice 
is  not  the  law  of  the  case  on  a  retrial  on  a  different  record. 
Porter  v.  Heishman,  184—931. 

Rejecting  Allowable  Theory.    Every  allowable  theory  well  plead- 

12  ed  and  having  fair  support  in  the  evidence  must  be  sub- 
mitted to  the  jury.  So  held  where  automobile  drivers  were 
in  dispute  as  to  who  was  to  blame  for  a  crossing  accident. 
Barnes  v.  Barnett,  184 — 936. 

Submissioii  of  Non-Paper  Issues.    Non-paper  Issues,  voluntarily 

13  litigated  by  the  parties,  are,  if  material,  as  proper  for  sub- 
mission to  the  jury  as  are  those  specifically  made  by  the 
written  pleadings.    Nodland  v.  Kreutzer  &  Wasem,  184 — 476. 
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Instructions — Form  and  Lanouaqb  in  General. 

Departure  from  Pleadings.    Instruction  reviewed,  wherein  the 

14  negligence  was  stated  as  being  the  maintenance  of  an  "un- 
insulated or  defectively  insulated"  wire,  and  held  to  present 
no  substantial  departure  from  the  allegation  of  the  peti- 
tion. '  Shilling  V.  Sioux  City  Q.  ft  K  Co.,  184—1163. 

Form,   Requisites,   and  Suflidency — ^Repetitions.    Repetitions  in 

15  instructions,  of  a  correct  statement  of  law,  do  not  con- 
stitute error.    Livingstone  v.  Dole,  184 — 1340. 

Instructions — Applicability. 

Effect  of  Improperly  Received  Testimony.    It  is  erroneous  to  in- 

16  struct  as  to  the  affirmative  effect  of  improperly  received  tes- 
timony.   Collins  V.  Iowa  M.  Ins.  Co.,  184 — 747. 

Limiting  Evidence.    It  is  not  necessarily  prejudicial  error  to  re- 

17  fuse  an  instruction  which  very  properly  limits  the  Jury's 
consideration  of  certain  evidence.  Strasberger  v.  Farmers 
Elev.  Co.,  184—66. 

Applicability  to  Evidence.    An  instruction  correct  as  an  abstract 

18  proposition,  but  non-applicable  to  any  evidence  In  the  rec- 
ord, is  not  necessarily  prejudicial.  Strasberger  v.  Farmers 
Elev.  Co.,  184 — 66. 

Requested  Instructions. 

Correct,  Yet  Refused — Substantial  Covering  of  Subject.    Refusing 

19  correct  instructions  in  the  form  in  which  requested,  yet 
substantially  embodying  the  same  thought  in  the  charge 
to  the  court,  presents  no  room  for  a  claim  of  error.  Haw- 
kins V.  Interurban  R.  Co.,    184 — 232. 

Instructions — Objections  and  Exceptions. 

Acquiescing   in   Instruction.    One   who   introduces   certain   cor- 

20  roboratlve  testimony,  but  allows  the  court,  without  objection, 
to  instruct  that  the  Jury  may  not  consider  such  testimony. 

Vol.   184  IA.-93 
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is  in  no  position  to  complain  that  the  court  erred  In  ex- 
cluding other  corroborative  testimony  of  the  same  kind. 
Wilkinson  v.  Dilenbeck,  184—81. 

Belated  Exceptions  to  Instructions.    Exceptions  to  instructions, 

21  made  for  the  first  time  in  a  motion  for  a  new  trial,  and 
without  explanation  for  the  delay,  are  not  timely.  (Sec 
8705-a,  Code  Supp.  1918.)  Shilling  v.  Sioux  City  G.  ft  E. 
CO.,  184—1158. 

Findings. 

Inconsistent  Findings.    E^vidence  reviewed,  and  held  to  present 

22  no  inconsistency  with  a  special  finding,  and  consequenily, 
no  basis  for  new  trial.    Stevens  v.  City  of  Chariton,  184 — ^59. 

Jury — Custody,  Conduct,  and  Deliberation. 

Wealth  of  Idtlgaats.    Prejudice  may  not  be  predicated  on  the 

23  fact  that  some  slight  discussion  was  had  by  the  jury  relative 
to  the  comparative  wealth  of  the  litigants,  when  the  dis- 
cussion was  had  at  a  time  when  the  Jury  was  In  contro- 
versy as  to  whether  the  verdict  should  be  $10,000  or  $12,500, 
followed  by  the  rendition  of  a  verdict  for  |11,000,  and  the 
prompt  remission  by  the  plalntifE  of  all  part  of  the  verdict 
in  excess  of  $3,500.    Porter  v.  Helshman,  184 — 931. 

Vbbdict. 

Judgment  Kon  Obstante  Veredicto.    A  verdict  for  plaintiff,  in  an 

24  action  based  on  defendant's  negligence  and  plaintiff's  free- 
dom from  negligence,  may  not  be  overthrown  by  the  naked 
finding  by  the  Jury  that  plaintiff,  when  injured,  was  stand- 
ing in  a  place  of  danger.  Shilling  v.  Sioux  City  G.  St  E.  Co., 
184—1158. 

Second  Trial,  with  Apparently  Excessive  Verdict.    The  rendition, 

25  after  reversal,  of  a  verdict  in  excess  of  that  which  has  al- 
ready been  denominated  the  result  of  passion  and  preju- 
dice, tends  strongly  to  prove  that  the  latter  verdict  is  not 
the  result  of  passion  and  prejudice.  Porter  v.  Helshman,  184 
—931. 


Index,  Vou  184.  1476 

Tbial  Continaed'  to  Ybnooe  amp  Pubcbabbb 

EzcoBsiTeneis.    Wli^a  the  excess  part  of  a  verdict  can  be  de- 

26  tennined  by  a  mere  matter  of  mathematical  calculation,  the 
verdict  will  be  afBrmed,  with  the  proper  modification.  John- 
son V.  Farmers  Ins.  Co.»  184 — 630. 

« 

EzcessiTeness— 110,000— Bednctlon.    Verdict  for  $10,000  for  per- 

27  sonal  injury  held  to  be  excessive,  and  conditionally  reduced 
to  >6,000.    Hawkins  v.  Interurban  R.  Ck>.,  184 — 232. 

TRUSTS.     See  Partition,  6 ;  Wills,  9,  11. 

Management  of  Trust— Death  of  Trustee    Effect.    The  death  of  a 

1  trustee  prior  to  the  execution  of  the  trust  does  not  terminate 
the  trust,  when  no  special  trust  or  confidence  was  reposed  by 
the  truster  In  the  deceased  trustee.  Shilllnglaw  v.  Peter- 
son, 184 — 276. 

Bonds.    A  bond  is  not  essential  to  the  existence  of  a  trust. 

2  Reeder  v.  Reeder,  184 — 1. 

VENDOR  AND  PXT&CHA8ER. 

Requisites  and  Validity  op  Contract. 


<  ( 


Sale"  and  "Exchange"  Ck>ntra«ted.    A  contract  which  fixes  a 

1  definite  price  on  the  land  received  from  the  vendor,  and 
an  equally  definite  price  on  the  things  which  vendee  is  to 
deliver  in  payment,  constitutes  a  "<ale,"  and  not  an  "ex- 
change," especially  when  the  contrary  is  not  evidenced  by 
anything  in  the  contract,  or  by  evidence  extrinsic  thereto. 
Gardner  v.  Kiburz,  184 — 1268. 

CoNsraucnoN  and  Operation. 

BquitaUe  X&terest  Based  on  Option.    No  equitable  interest  in 

2  property  is  created  by  the  payment  of  a  merely  nominal 
sum,  in  connection  with  an  agreement  that  the  vendor  will, 
at  a  later  date,  and  on  the  payment  of  a  named  substan- 
tial sum,  execute  a  contract  of  sale  to  the  vendee.  In  other 
words,  a  mere  optionee  has  no  equitable  interest  in  the  prop- 
erty covered  by  the  option.    Vigars  v.  Hewins,  184—688. 
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Agreement  to  Assign  Lease  Carries  Future  Bents.    An  agreement 

3  that  a  vendee  should,  as  part  consideration  for  the  pur- 
chase of  land,  receive  an  assignment  of  an  outstanding  lease, 
carries  all  future  rent,  even  though  a  portion  of  the  rent 
accrues  after  the  date  of  the  agreement,  and  prior  to  the 
transfer  day.    Lee  v.  Joslyn,  184 — 1336. 

Performance  of  Contract — ^Evidence  on  Issue  of  Deficient  Acreage. 

4  An  original  contract  of  purchase  which  is  in  no  manner 
contradictory  of  a  subsequently  executed  deed  may  be  ad- 
missible on  the  issue  whether  the  land  was  sold  (a)  for  a 
lump  sum,  or  (b)  at  a  given  price  per  acre.  Gardner  v. 
Klburz,  184—1268. 

Performance  of  Contract — Effect  of  "More  or  Less"  in  Deed 

5  Description.  The  dragnet  expression  of  **more  or  less,"*  fol- 
lowing a  designated  acreage,  does  not  cover  a  material 
shortage.    Gardner  v.  Kiburz,  184—1268. 

Performance  of  Contract — ^Deficiency  in  Acreage  Controlled  by 

6  Contract  Values.  In  an  action  to  recover  for  a  deficiency 
in  acreage,  the  parties  are  conclusively  bound  by  the  values 
which  the  parties  have  deliberately  attached  to  the 
entity  which  is  the  subject  of  the  sale,  even  though  the 
said  entity  embraced  two  tracts  employed  as  one  farm,  and 
the  deficiency  occurred  in  the  less  valuable  tract,  and  an 
excess  occurred  in  the  more  valuable  tract.  Gardner  v.  Ki- 
burz,   184—1268. 

Modification  or  Rescission. 

Ineffectual  Forfeiture.    A  vendor  who,  in  his  written  declaration 

7  of  forfeiture,  assumes  (unnecessarily,  perhaps,)  to  describe 
the  land  to  be  affected  by  the  forfeiture,  must  describe  the 
land  actually  covered  by  the  contract  in  fact — ^not  as  the 
land  has,  by  mutual  mistake,  been  described  Ui  the  written 
contract.  (See  Sec.  4299,  Code  Supp.,  1918.)  Lieuwen  t. 
Blau,  184—327. 

Automatic  Forfeiture.    A  vendee  who  is  wholly  in  default  works 

8  a  complete  forfeiture  of  all  his  rights  under  a  contract  by 
the  act  of  instituting  against  the  vendor,  who  is  not  in  de- 
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fault,  suit  for  the  recovery  of  a  prelfminary  payment  which 
vendee  has  contracted  to  forfeit  in  case  he  did  default. 
Lleuwen  v.  Blau,  184—327. 

Belief  ftom  Executed  and  Executory  Contracts  Contrasted.  An 
9  executory  contract  of  sale  will  more  readily  be  set  aside  on 
a  showing  of  inadequate  consideration,  lack  of  business  ex- 
perience, and  want  of  knowledge  of  values  on  the  part  of  a 
vendor,  than  when  the  contract  is  wholly  executed.  Rarlck 
V.  Womer,  184—1016. 

Remedies  of  Purchaser. 

Injury  to  Property.    A  vendee  who  receives  full  deed,  subject 

10  to  a  known  lease  in  another,  may  not  maintain  an  action 
against  the  vendor  for  the  value  of  improvements  which  are 
destroyed  by  fire,  subsequent  to  the  deed  and  prior  to  the 
expiration  of  the  lease.    Nelson  v.  Tracy,  184 — 1118. 

Performance  of  Contract — Effect  of  Deficiency  in  Acreage.    A 

11  vendee  in  a  contract  of  sale  of  land,  nothing  appearing  to 
the  contrary,  may,  under  either  of  the  following  conditions, 
recover  a  pro  rata  part  of  the  consideration  paid,  as  recoup- 
ment for  a  substantial  and  subsequently  discovered  shortage 
in  acreage: 

(a)  When  he  has  contracted  for  a  definite  number  of  acres 
for  a  definite  lump  sum;  or 

(b)  When  he  has  received  a  deed  which  expressly  or  Im- 
pliedly represents  or  warrants,  even  in  good  faith  by  the 
vendor,  that  the  vendor  is  selling  a  definite  number  of 
acres,  ''more  or  less,''  for  a  definite  lump  sum.  Gardner  y. 
Kiburz,    184—1268.  * 

VENUE.     See  Insurance,  19. 

WATEBS  AND  WATERCOURSES.     See  Drains. 

Diverting  Water  from  Natural  Drainage.    A  municipality  which 
1    diverts  large  quantities  of  surface  water  out  of  its  ordinary 
and  natural  course  of  drainage  is  liable  for  the  resulting 
drainage.    Conklln    v.    City   of    Des   Moines,    184 — 384. 
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Surface  Waters — Damages  for  Non-Permanent  Orerflow.    Dam- 

2  ages  for  the  wrongful  but  non-permanent  overflow  of  lands 
are  measured  by  the  extent  to  which  the  fair  rental  value 
has  been  affected.    Conklin  y.  City  of  Des  Moines,  184 — 384. 

Surface  Waters — ^Drainage  by  Means  of  Paying,  Sewers,  Etc.    A 

3  municipality,  by  grading,  paving,  guttering,  and  sewering 
its  public  streets  in  the  general  course  of  natural  drainage, 
may,  without  liability  to  the  owner  of  a  serylent  estate, 
carry  surface  waters  to,  and  deposit  them  at,  practically  the 
same  point  to  which  nature  would  carry  and  deposit  them, 
even  though  the  flow  is  accelerated  and  the  yolume  of  water 
Is  increased  by  the  consequent  interference  with  evaporation 
and  seepage.    Lessenger  v.  City  of  Harlan,  184 — 172. 

Dams — ^Prescrlptlye  Bight  to  Maintain — ^Rebuilding.    A  preacrip- 

4  tive  right  to  maintain  a  dam  with  flashboards  of  a  certain 
height  thereon  marks  the  owner's  right  in  reconstmctlng 
the  dam.  Evidence  reviewed,  and  held  to  show  that  a  per- 
manent, reconstructed  dam  was  three  inches  lower  than  the 
former  dam  with  20-inch  flashboards  thereon,  and  that  the 
owner  would,  consequently,  be  limited  to  the  use  of  3-inch 
flashboards  on  the  new  dam.  Watters  v.  Anamosa-Oxford 
J.  L.  ft  P.  Co.,  184—566. 

Injunction.    Injunction  will  lie  to  prevent  a  substantial  obstruo- 

5  tion  of  the  natural  flow.    Munn  v.  Hoist,  184 — 821. 

Proximate  Cause.    E^ridence  held  insufllcient  to  show  that  the 

6  acts  ^of  the  defendant  in  constructing  and  maintaining  its 
roadbed  were  the  proximate  cause  of  the  flooding  of  plain- 
tiff's lands.  Fisher  v.  Chicago,  M.  ft  St.  P.  R.  Co.,  184— 
1261. 

«7EAP0NS. 

Accidental  Possession.  It  is  a  complete  defense  to  a  prosecution 
for  carrying  a  concealed  weapon  that  the  accused  honestly 
did  not  know  the  weapon  was  on  his  person.  State  y.  Wil- 
liams, 184—1070. 
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WILLS.     See  Conversion  ;  Deeds,  7,  11 ;  Evidence,  19 ;  Pbr- 
petuitibs. 

Construction. 

Oontradlctory  Derises.    The  rule  that,  of  two  absolute  devises 

1  in  the  same  will,  of  the  same  property,  to  different  persons, 
the  first  must  stand  and  the  last  fall,  can  have  no  appli- 
cation when  it  is  manifest  that  the  language  of  the  two  ap- 
parently contradictory  devises  constitutes,  in  view  of  the 
entire  will,  but  one  devise  to  both  parties  Jointly.  So  held 
as  to  an  absolute  devise,  in  equal  shares,  to  testator's  eight 
children,  with  this  clause,  to  wit:  **exoept  the  share  of  Btliel 
Jones  shall  go  to  her  and  her  children  in  he^  at  the  time 
of  my  death  in  common,'*    Bellamy  v.  Bellamy,  184 — ^119S. 

Deducting  OhUgation  firom  Bhace.    Directions  in  a  will  to  deduct 

2  from  a  devisee's  share,  under  named  conditions,  a  spec- 
ified obligation,  which  testator  was  then  owing  to  devisee, 
may  not  be  applied  to  another  and  different  obligation  ow- 
ing by  testator  to  devisee,  even  though  the  latter  was  ex- 
ecuted and  delivered  at  the  time  of  the  surrender  of  the 
former.    Watts  v.  Hart,  184 — 840. 

EztrinsLc  Evidence.    Extrinsic  evidence  is  admissible  to  identify 

3  an  indefinitely  described  legatee.  So  held  as  to  confiict- 
ing  church  claimants.    In  re  ESstate  of  Stuart,  184 — 165. 

Idfe  Tenant's  Power  to  Sell.    A  life  tenant  possesses  no  absolute 

4  power  to  sell  the  subject-matter  of  the  estate,  unless  such 
power  (a)  is  clearly  given  in  the  instrument  which  creates 
the  estate,  or  (b)  Is  necessarily  implied  from  the  language 
of  such  instrument.    Southwick  v.  Southwick,  184 — 836. 

Fee  (7)  or  Ufe  Estate  (7)      A  devise  of  real  property  to  tea- 

5  tator's  wife  during  widowhood,  with  proviso  that,  in  case  of 
the  wife's  remarriage,  the  property  should  absolutely  pass 
in  certain  fractional  parts  to  the  wife  and  children,  but 
with  no  provision  for  the  distribution  of  the  remainder  in 
case  the  wife  died  without  rcTnarriagCy  creates  a  fee,  sub- 
ject to  being  divested  by  a  condition,  to  wit,  remarriage.    A 
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confirming  codicil  to  such  a  will,  granting  to  the  wife  full 
power  to  sell,  works  a  suspension  of  the  condition  in  case 
of  a  sale  by  the  wife  during  her  widowhood.  Vaughn  v. 
Ck)nver8e,  184 — 891. 

What  Embraced  in  Devise  of  '  'Homestead. ' '     Extrinsic  facts  and 

6  circumstances  may  demonstrate  that  a  testator,  in  describ- 
ing a  devise  as  "my  homestead  property/'  had  in  mind,  not 
the  statutory  40  acres  where  his  improvements  were  sit- 
uated^ but  the  entire  farm  occupied  by  him  as  a  home,  which 
was  much  in  excess  of  40  acres.  International  Harv.  Co.  y. 
Bye,   184—1053. 

Identifying  Devise.    Extrinsic  evidence  is  admissible  to  identify 

7  an  imperfectly  described  devise.     International  Harv.  Co.  v.> 
Bye,  184—1053. 

Opening  Vested  Estates  to  Let  in  After-Bom  Children.    A  re- 

8  mainder  which  is  devised  or  bequeathed,  by  appropriate 
words  of  present  gift,  to  those  of  a  class  (1.  e.,  to  the  chll> 
dren  of  a  life  tenant)  who  are  living  at  the  time  of  the 
death  of  the  life  tenant,  is  not  rendered  contingent  by  the 
possibility  that  children  of  such  class  may  be  born  after 
the  death  of  the  testator  and  prior  to  the  death  of  the  life 
tenant.  The  birth  of  such  a  child  simply  causes  the  then 
vested  remainder  to  open,  and  receive  the  new-born,  and 
then  to  reclose.     Woodard  v.  Woodard,  184 — 1178. 

Trusts— Power  to  SelL    A  devise  to  trustees  to  hold  and  manage 

9  the  property  for  a  named  purpose,  with  a  direction  that, 
when  said  purpose  is  fulfilled,  "the  proi>erty  so  held  to  be 
sold"  and  the  proceeds  divided  among  named  remaindermen, 
impliedly  invests  the  surviving  trustee  with  power  to  do  the 
selling.    Reeder  v.  Reeder,  184 — 1. 

Befnsal  of  Wife  to  Accept,  Vests  Bemaind^.  An  election  by  a 
10  wife  to  take  her  distributive  share,  instead  of  a  life  estate 
which  the  husband  profters  to  her  in  his  will,  as  effectually 
terminates  such  life  estate  as  her  death  at  that  time  would 
terminate  it,  and  necessarily  works  the  immediate  vesting 
of  a  remainder  which  was  solely  dependent  on  the  existence 
of  such  life  estate.    The  vesting  of  the  remainder  in  the 


Index,  Vol.  184.  1481 

Wills   Continued  to  Witnbssbs 

first  remainderman  necessarily  forecloses  the  interest  of  a 
•  subsequent  remainderman,  whose  interest  was  dependent  on 
the  inability  of  the  first  remainderman  to  take.    Rench  y. 
Rench,  184—1372. 

Rights  op  Devisees. 

Partition  by  Remaindermen  Prior  to  Execution  of  Tnuit.  Re- 
11  maindermen  who.  under  a  will,  are  entitled  to  possession  of 
real  property  only  after  the  execution  of  a  clearly  defined 
trust,  may  not  have  partition  of  the  property,  or  any  part 
thereof,  prior  to  the  full  execution  of  said  trust,  on  the 
plea  that  the  testator  set  aside  ^tnore  property  than  was  nec- 
essary for  the  purposes  of  said  trv^t,  and  that  the  court 
should  revise  the  amount  and  immediately  divide  the  balance 
among  said  rem/iindermen.  So  held  where  testator  devised 
all  his  property,  which  was  quite  extensive,  in  trust  for  the 
life  support  of  two  nephews.    Shillinglaw  v.  Peterson,  184 — 

2T6. 

» 

WITNESSES.      See  Criminal  Law,  1,  3;  Libel  and  Sland- 

DEB. 

Competency. 

Transactions  with  Deceased — Proof  of  Marriage.    Plaintiff  In  an 

1  action  against  the  heirs  of  an  estate  for  the  admeasurement 
of  dower  is  not  a  competent  witness  to  testify  that  she  mar- 
ried the  deceased,  was  never  divorced  from  him,  and  was 
his  wife  at  the  time  of  his  death.  (Sec.  4604,  Code,  1897.) 
Worthington  v.  Dlftenbach,  184 — 577. 

Examination. 

No  Absolute  Immunity  after  Self-incrimination.    One  who  has 

2  been  compelled  to  give  testimony  which  shows  or  tends  to 
show  his  guilt  of  any  of  the  criminal  or  quasi  criminal  of- 
fenses named  in  Sec.  4612,  Code  Supp.,  1913,  may,  never- 
theless, be  subsequently  prosecuted  for  such  offense,  provided 
the  oonviction  is  made  to  rest  on  testimony  wholly  diS" 
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tinct  frofitj  and  in  no  manner  aided  hy^  ^he  said  testimony 
which  he  has  been  compelled  to  give.  Doyle  ▼.  Wlllcock- 
Bon,  184 — 757. 

Cboss-EJxamination. 

Oroes-Examlnation  on  Non-Issuahle  Fact.    Cross-examination  is 

3  properly  refused,  when  the  matter  sou^t  to  be  ellcitM  bears 
solely  on  an  Issue  which  the  examiner  was  under  legal  duty 
to  specifically  raise,  and  had  failed  to  do  so.  Breen  t. 
Iowa  Cent  R.  Co.,  184—1200. 

Grbdibility^  Impeachment^  Etc. 

Contradictory  Statements.    Statements  by  a  witness  out  of  court 

4  contradictory  of  his  statements  in  court  do  not  constitute 
substantive  evidence  of  the  matter  in  issue.  Borough  t. 
Minneapolis  &  St.  L.  R.  Co.,  184—210. 

Bad  Moral  Character.    One  may  not  be  convicted  of  an  offense 
6    by  merely  showing  his  bad  moral  character,  but  such  char- 
acter may  be  shown  as  bearing  on  his  credibility  as  a  wit- 
ness.    State  v.  Marquardt,  184 — 1068. 

WORDS  AND  PHRASES.   Bee  Names  ;  Statutes. 

**Debt."    A  judgment  for  alimony  is  a  debt.    Schooley  v.  Schoo- 
ley,  184—835. 

WORKMEN'S  COMPENSATION  ACT.        See  Appeal  and 
Error,  23 ;  Insurance,  8 ;  Master  and  Servant,  4,  14-19. 
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